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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

 
In re:      ) Chapter 11 

      ) 

WASHINGTON MUTUAL, INC., et al., ) Case No. 08-12229 (MFW) 

      ) 

   Debtors.  ) Jointly Administered 

      ) 

      ) Hearing Date:  July 20, 2010 at 10:30 a.m. (ET)  
      ) Related Docket Nos.  4749 & 4750 

 

 

RESPONSE TO DEBTORS’ FORTY-THIRD AND 

FORTY-FOURTH OMNIBUS OBJECTIONS TO CLAIMS 

FILED BY NANTAHALA CAPITAL PARNTERS, LP  

AND BLACKWELL CAPITAL PARTNERS, LLC 
 

 Nantahala Capital Partners, LP and Blackwell Capital Partners, LLC (collectively, the 

"Claimants"), through their attorneys, hereby responds ("Response") to the Debtors forty-third 

and forty-fourth omnibus objection to claims ("Objection"), as follows. 

1. On June 16, 2010, the Debtors filed the Objection setting a hearing date for July 

20, 2010, and a response deadline of July 6, 2010. 

2. On June 24, 2010, the Debtors filed a motion ("Consolidation Motion") to 

consolidate the Objection with the adversary proceeding entitled Broadbill Investment Corp v 

Washington Mutual, Inc. et al., Adv. No. 10-50911 ("Adversary Proceeding"), and to stay the 

Adversary Proceeding.  The Claimants are Intervenor-Plaintiffs in the Adversary Proceeding.  

The hearing date for the Consolidation Motion is July 20, 2010, and a response deadline has been 

set for July 13, 2010.  The Claimants intend to object to the Consolidation Motion. 

3. The Adversary Proceeding was commenced approximately two months before the 

Objection was filed. The Court has already conducted two pre-trial conferences relating to the 

Adversary Proceeding.  Prior to filing the Objection, the Debtors filed a motion to dismiss the 

Adversary Proceeding ("Motion to Dismiss"), the Claimants and Broadbill filed responses to the 
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Motion to Dismiss, and the briefing is now complete on the Motion to Dismiss.  Prior to filing 

the Objection, Broadbill served document discovery in connection with the Adversary 

Proceeding and the Debtors have responded, albeit, woefully inadequately to the document 

request.  Prior to filing the Objection, the Claimants were permitted by the Court to intervene in 

the Adversary Proceeding.  The Debtors insisted, after the Objection was filed, that the 

Claimants still needed to file their own complaint against the Debtors ("Complaint") in the 

Adversary Proceeding.  The Claimants filed the Complaint against the Debtors on July 1, 2010.  

A copy of the Claimants response to the Motion to Dismiss is annexed hereto as Exhibit 1. A 

copy of the Complaint is annexed hereto as Exhibit 2. 

4. In the Consolidation Motion, the Debtors request that the July 20, 2010 hearing 

date for the Objection be treated as a status conference and that, at the status conference, the 

Debtors, the Claimants and the other parties to the Objection set a briefing schedule, and a 

discovery schedule.  See paras. 27, 28.  Essentially, the Debtors have granted an extension of 

time to respond to the Objection for a later date to be set at the July 20, 2010 status conference.  

The Debtors have also tacitly conceded that their Motion to Dismiss was not well founded since 

they now recognize that parties to the Objection are entitled to take discovery to further develop 

their claims against the Debtors. 

5. The Claimants are filing the Response to ensure that they have not missed any 

deadline relating to the Objections, and to set forth the basis of their understanding as to why no  

substantive response need be filed at this time.  In any event, the Exhibits to the Response reflect 

the Claimants position statement on the issues raised by the Objection. 
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 WHEREFORE, the Claimants request that, at the appropriate time, the Court dismiss the 

Objection, and grant them such other and further relief as is appropriate under the circumstances. 

 

Dated: New York, New York 

 July 6, 2010 

 

THE ROSNER LAW GROUP LLC  

 

By: /s/ Scott J. Leonhardt 

Frederick B. Rosner (DE # 3995) 

Scott J. Leonhardt (DE #4885) 

100 N. West Street; Suite 1200 

Wilmington, DE 19801 

Telephone:  302-295-5093 

Leonhardt@teamrosner.com 

 

Counsel for the Claimants 

 

 

KING & SPALDING 

Arthur Steinberg 

1185 Avenue of the Americas 

New York, NY 10036 

Telephone:  212-556-2100 

Facsimile:  212-56-2222 

Counsel for the Claimants 

 

 

SCHINDLER COHEN & HOCHMAN LLP 

Jonathan Hochman 

100 Wall Street 

New York, NY 10005 

Telephone:  212-277-6300 

Facsimile:  212-277-6333 

Counsel for the Claimants 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

------------------------------------------------------ ---------x 

In re:       : Chapter 11 

       : 

WASHINGTON MUTUAL, INC., et al.,  : Case No. 08-12229 (MFW) 

       : 

   Debtors.   : (Jointly Administered) 

---------------------------------------------------------------x 

BROADBILL INVESTMENT CORP.,  : 

       : 

   Plaintiff,   : Adv. Proc. No. 10-50911 (MFW) 

       : 

 v.      : 

       : 

WASHINGTON MUTUAL, INC.,    : 

       : 

   Defendant.   : 

---------------------------------------------------------------x 

NANTAHALA CAPITAL PARTNERS, LP,  : 

and BLACKWELL CAPITAL PARTNERS, LLC, : 

       : 

   Intervenor-Plaintiffs,  : INTERVENOR COMPLAINT 

       : OF NANTAHALA CAPITAL 

 v.      : PARTNERS, LP AND  

       : BLACKWELL CAPITAL 

WASHINGTON MUTUAL, INC.,   : PARTNERS, LLC 

       : 

   Defendant-in-Intervention. : 

---------------------------------------------------------------x 
         

      

 Intervenor-Plaintiffs Nantahala Capital Partners, LP and Blackwell Capital Partners, LLC 

(collectively, the “Intervenor-Plaintiffs” or “Nantahala”), for its complaint (the “Intervenor 

Complaint”) against Defendant-in-Intervention Washington Mutual, Inc. (“WMI”), allege as 

follows:
 
 

PRELIMINARY STATEMENT 

1. This declaratory judgment action relates to the conveyance by Dime Bancorp 

(“Dime”) and its board of directors ( “Dime Board”) of the net proceeds to be recovered from a 

litigation entitled Anchor Savings Bank FSB v. United States, No. 95-39C ( “Anchor Litigation”).  
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In December 2000, the Dime Board decided to convey by contract the anticipated value from the 

Anchor Litigation to its then shareholders.  The Dime Board concluded that the optimal 

contractual means of conveying such value was through the issuance of what were nominally 

referred to as “Litigation Tracking Warrants” ( “LTWs”).  Upon a “Trigger,” the LTWs gave 

holders thereof (“LTW Holders”) the right to payment of 85% of the net proceeds from the 

Anchor Litigation by either: (i) issuance of shares of Dime common stock with a market value at 

the time of issuance (including a discount thereto) that would enable the holder to realize the 

value of such net proceeds; or (ii) payment of such other consideration, including cash, as would 

enable the LTW Holders to realize the value of such net proceeds.  Following the combination of 

Dime and WMI, the Anchor Litigation was purportedly transferred by The Dime Savings Bank 

FSB to Washington Mutual Bank (“WMB”), a subsidiary of WMI, and WMI became obligated 

to convey the value of the net proceeds of the Anchor Litigation to the LTW Holders. 

2. Structuring the right to payment of the net proceeds from the Anchor Litigation as 

LTWs was not intended to, and did not, expose the LTW Holders to equity or stock risk of the 

issuer; rather, it provided them with a direct, contractual claim for the value of 85% of the net 

proceeds of the Anchor Litigation.  The terms of the LTWs and the governing agreements make 

clear that the Dime Board did not intend for the LTWs to be stock warrants, equity securities or 

equity interests of the issuer.  Among other things, the LTWs are not exercisable for a fixed 

number of shares, do not have a fixed expiration date, and do not have an exercise price – three 

fundamental and requisite characteristics of a stock warrant.  In short, the LTWs convey to the 

LTW Holders the right to payment of value from any recovery in the Anchor Litigation. 

3. Intervenor-Plaintiffs seek declaratory relief on several issues.  First, if WMI's 

existing common stock is to be extinguished or cancelled, Section 4.4 of the Warrant Agreement 
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(as herein defined) mandates that the LTW Holders have claims against WMI in the amount of 

85% of the net proceeds of the Anchor Litigation.  Second, the sale of WMB to JPMorgan Chase 

Bank N.A. (“JPMorgan”) in September 2008, and/or the transfer of assets to JPMorgan as 

contemplated by the Global Settlement (as defined in the Proposed Plan) constituted a 

“Combination” within the meaning of the Warrant Agreement.  As such, WMI is obligated to 

compel JPMorgan to assume the LTW obligations.  WMI’s proposed plan of reorganization 

(“Proposed Plan”), which seeks to sell and transfer control over, and the recovery from, the 

Anchor Litigation to JPMorgan free and clear of the LTW obligations, therefore constitutes a 

contractual breach and default under the Warrant Agreement and gives rise to a claim in favor of 

the LTW Holders against WMI.  Third, the LTWs do not constitute stock warrants, equity 

securities or equity interests in WMI.  Fourth, the LTWs represent the “right to payment” of 

value and are “claims” against WMI's estate. 

JURISDICTION AND VENUE 

4. This Court has jurisdiction over this adversary proceeding pursuant to 28 U.S.C. 

§§ 157 and 1334. 

5. Venue is proper in this District pursuant to 28 U.S.C. § 1409(a). This action 

constitutes a core proceeding pursuant to 28 U.S.C. § 157(b)(2). This adversary proceeding is 

commenced pursuant to 11 U.S.C. § 105, 28 U.S.C. § 2201 and the applicable laws of the State 

of New York. 

PARTIES 

6. Intervenor Plaintiff Nantahala Capital Partners, LP (“NCP”) is a limited 

partnership organized under the laws of the State of Massachusetts, with its principal place of 

business in New Haven, Connecticut.  NCP is a beneficial holder and owner of LTWs. 
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7. Intervenor Plaintiff Blackwell Capital Partners, LLC (“Blackwell”) is a limited 

liability company organized under the laws of the State of Georgia, with its principal place of 

business in New Haven, Connecticut.  Blackwell is a beneficial holder and owner of LTWs. 

8. Defendant-in-Intervention WMI is, upon information and belief, a corporation 

organized under the laws of the State of Delaware. 

FACTS 

 A. The Anchor Litigation 

9. Between 1982 and 1985, Anchor Savings Bank FSB (“Anchor FSB”) acquired 

eight failing savings and loan institutions, the deposits of which were insured by the Federal 

Savings and Loan Insurance Corporation ( “FSLIC”).  In acquiring such institutions, Anchor 

FSB assumed liabilities determined to exceed the assets it acquired by over $650 million in the 

aggregate. The difference between the fair values of the assets acquired and the liabilities 

assumed in such transactions was recorded on Anchor FSB's books as “goodwill.”  At the time of 

these acquisitions, the FSLIC had agreed that Anchor FSB, among other things, could include 

such “goodwill” in its regulatory capital. 

10. When the Financial Institutions Reform, Recovery, and Enforcement Act of 1989 

(“FIRREA”) was enacted, Anchor FSB still had over $500 million of regulatory capital from 

supervisory acquisitions on its books, including the “goodwill” described above.  FIRREA, 

however, required the remaining supervisory goodwill to be eliminated immediately for purposes 

of calculating tangible capital and to be phased out through December 31, 1994, for other 

regulatory capital purposes.  The elimination of the supervisory goodwill and other components 

of regulatory capital damaged Anchor FSB by creating severe limitations on its activities and 

requiring the sale of valuable assets under liquidation-like circumstances. 
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11. On January 13, 1995, Anchor FSB filed the Anchor Litigation against the United 

States government in the United States Court of Federal Claims alleging breach of contract and 

taking of property without compensation in contravention of the Fifth Amendment to the United 

States Constitution.  Shortly after the Anchor Litigation was commenced, Dime acquired Anchor 

and The Dime Savings Bank of New York, FSB (“Dime FSB”) acquired Anchor FSB.  In 

connection therewith, the Anchor Litigation was transferred to Dime FSB.  On January 4, 2002, 

Dime FSB merged into WMB, and WMB purportedly assumed Dime FSB’s rights under the 

Anchor Litigation, and WMI assumed Dime’s obligations under the LTWs and the Dime 

Agreement (as defined below). 

12. On March 14, 2008, the U.S. Court of Federal Claims issued an order and 

findings that Anchor was entitled to damages for the lost profits and awarded additional 

damages.  The Court's order and findings concluded that Anchor FSB had incurred recoverable 

damages in the amount of approximately $382 million, plus an undetermined amount for a gross 

up of Anchor FSB’s tax liabilities.  On July 16, 2008, the Court reduced the judgment to 

approximately $356 million.  On March 10, 2010, the Federal Circuit Court of Appeals affirmed 

the judgment of approximately $356 million, and also remanded the case to the Court of Federal 

Claims for further determination of whether that court had made a calculation error and should 

increase the damage award by as much as an additional $63 million. 

B. The LTWs 

13. On December 22, 2000, Dime distributed, for no additional consideration, LTWs 

to holders of outstanding shares of its common stock.  The LTWs were registered under a 

registration statement dated December 15, 2000 (as amended, the “Registration Statement”) and 

were issued pursuant to an agreement referred to as a Warrant Agreement (the “Dime 
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Agreement”), dated as of December 21, 2000, by and among Dime, EquiServe Trust Company, 

N.A. and EquiServe Limited Partnership.   

14. On January 4, 2002, Dime merged into WMI, and Dime, as it was contractually 

obligated to do, caused WMI to assume Dime’s obligations under the LTWs.  On March 11, 

2003, WMI and Mellon Investor Services LLC entered into the 2003 Amended and Restated 

Warrant Agreement (the “Warrant Agreement” and together with the Dime Agreement, 

individually and collectively, the “Agreements”), which amended and restated the terms of the 

Dime Agreement.  The LTW Certificates incorporate the terms and conditions of the then 

applicable Agreement.  

15. Under the Warrant Agreement, there is no exercise price for the LTWs.  In other 

words, the LTWs do not contemplate a purchase of WMI stock.  Rather, the LTWs represent a 

contract with WMI under which the LTW Holders can convert their contractual right to 85% of 

the net proceeds of the Anchor Litigation to stock of WMI, provided that certain conditions have 

been met.  The LTWs also specifically contemplate that there may be circumstances in which it 

is not appropriate to give LTW Holders stock of WMI.  In such event, in order to carry out the 

intent and principles of the LTWs to provide LTW Holders with the proceeds of the Anchor 

Litigation, forms of consideration other than stock of WMI must be given to the LTW Holders. 

16. The Dime equity purchased by WMI did not reflect the value of the Anchor 

Litigation, which had already been embedded in the separately traded LTW instrument.  In other 

words, when WMI acquired Dime’s interest in the Anchor Litigation, it did so subject to the 

existing LTW structure in which the LTW holders had been transferred the economic right to 

receive 85% of the net proceeds in the Anchor Litigation. 
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17. The LTWs are inextricably tied to the recovery in the Anchor Litigation.  In 

essence, the LTWs are a financial derivative—they represent a contractual right to a contingent 

payment if and when a certain asset, namely the Anchor Litigation, is monetized.  The 

Registration Statement plainly states that the intent in issuing, and the principles underlying the 

issuance of, the LTWs was to pass the value of the net proceeds of the Anchor Litigation to the 

LTW Holders.  The Registration Statement, at page 1, states:  “Why are we distributing the 

LTWs?  We are distributing the LTWs in an effort to pass along the potential value of our claim 

against the government to our existing stockholders ....” (Emphasis added.) 

18. In a press release issued by Dime on December 18, 2000, Dime announced that 

the Dime Board “has declared a distribution of a substantial portion of Dime’s economic interest 

in its pending ‘goodwill’ lawsuit against the United States government through the issuance of 

Litigation Tracking Warrants.” 

19. In a further release dated December 20, 2000, it was reported that once the LTWs 

were issued, Dime’s common stock would trade on the New York Stock Exchange without the 

value of the LTWs. 

20. In a meeting held by a Joint Committee of the SEC and the AICPA on March 12, 

1998, the participants discussed LTWs in the context of certain accounting issues.  The minutes 

of the meeting describe that LTWs were issued because the issuer does “not believe the trading 

value of its shares in the market properly included the value of the contingent asset.”  The 

members of the Committee believed that LTWs, once issued, effectively separated the contingent 

asset from the remainder of the company – it had the same economic effect of a “spin-off” of the 

contingent asset. 
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21. The Registration Statement is clear that the LTWs are not stock warrants, equity 

securities or equity interests of the issuer.  The Registration Statement, at page 5, states:  “An 

investment in the LTWs involves different risks and considerations from an investment in the 

common stock of a savings and loan holding company such as Dime Bancorp.” 

22. Nor does the structure of the LTWs provide a basis for arguing that that the LTWs 

are equity warrants.  The LTWs do not provide for the purchase of a specific number of shares of 

stock at a set strike price, for a fixed duration – three fundamental and requisite attributes of an 

equity warrant.   

23. Also, Article IV of the Warrant Agreement makes clear that stock of the issuer 

may not be the exclusive way to satisfy the LTWs.  In certain circumstances, LTWs are entitled 

to cash or other forms of consideration.  The LTWs were not intended to expose the LTW 

holders to equity or stock risk of WMI.  For example, if WMI’s common stock had a low trading 

price, the LTWs would simply be entitled to more shares – the value of which being entirely 

determined by the recovery in the Anchor Litigation.   

24. It is significant that the Risk Factors in the Registration Statement do not mention 

that the issuer could file for bankruptcy and its common stock would be rendered worthless.  

Although the Warrant Agreement provides for adjustments under a variety of circumstances, 

nowhere does the agreement allow for the cancellation of the LTWs if the WMI equity is 

rendered worthless.   

C. Warrant Agreement  

25. Article IV of the Warrant Agreement is captioned “Adjustments” and deals with 

the circumstance as to what must occur if WMI undergoes a major corporate transaction before a 

Triggering Event (as defined in the Warrant Agreement) has occurred.  It provides that the LTW 
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Holders will receive appropriate consideration, and adjustments (if necessary) will be made to 

ensure that the intent and principles underlying the LTWs are preserved for the benefit of the 

LTW Holders.  

26. Section 4.1 deals with the circumstance of a Reorganization of WMI common 

stock before a Triggering Event occurs. 

27. Section 4.2 deals with a Combination (which includes a sale or transfer of 

substantially all of the assets of WMI) before a Triggering Event occurs.  

28. Section 4.3 deals with an adjustment in the Exercise Price if there is a 

Reorganization or a Combination for consideration other than all stock.  In such event, the WMI 

Board is required to adjust the Exercise Price of the LTWs “to be equitable in the 

circumstances,” and LTW holders will receive on account of their LTW distribution something 

other than all stock.  Stated differently, Section 4.3 specifically recognizes that the LTWs can be 

paid in cash and other property, and not just stock of the issuer.  

29. Section 4.4 deals with the situation when there is a Reorganization or 

Combination which is not precisely covered by Sections 4.1-4.3, or if covered, would not “fairly 

and adequately protect” the LTW holders in accordance with the “essential intent and principles” 

of such provisions.  In such circumstance, WMI and its Board of Directors are required to make 

such “adjustments” as “may be reasonably necessary” in accordance with the “essential intent 

and principles” underlying the LTWs.  This section recognizes that the Warrant Agreement could 

not anticipate every type of major corporate transaction that might occur before a Triggering 

Event, and the document needed to maintain flexibility in order to adjust to circumstances so as 

to protect the interests of LTW holders.  
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30. Section 4.5 is a notice provision (which WMI breached), but it does provide that, 

in the circumstance of a WMI liquidation, an “adjustment” will be made to the LTWs, as 

required.   

31. A Combination within the meaning of the Warrant Agreement has or will occur. 

WMI’s primary asset was WMB.  The transfer of assets of WMB – either in September 2008 

when JP Morgan purchased the assets of WMB, or through the Global Settlement  between 

WMI, JP Morgan and others as described in the Proposed Plan and Proposed Disclosure 

Statement – constitutes a Combination under the Warrant Agreement.  The fact that JP Morgan 

may have acquired WMB as an asset sale instead of a stock sale is irrelevant.  In the claims filed 

by WMI against the FDIC Receiver for WMB, and in the subsequent litigation filed by WMI 

against the FDIC, WMI argued that the FDIC's actions relating to WMB constituted a taking of 

WMI’s property without just compensation in violation of the Fifth Amendment of the U.S. 

Constitution and a conversion of WMI’s property in violation of the Federal Tort Claims Act.  

These allegations are the same as made by Intervenor-Plaintiffs – that the JPMorgan acquisition 

of WMB in September 2008 was a transfer of substantially all of WMI’s assets and thus a 

Combination within the meaning of the Warrant Agreement.   

32. Pursuant to Section 4.2(d) of the Warrant Agreement, in the case of a 

Combination, WMI is required to ensure that the Successor Company enters into a new warrant 

agreement for the benefit of LTW Holders and that “adjustments,” if required, be made to protect 

the LTW Holders rights.  Specifically: 

The Company (WMI) hereby represents and warrants that any 

Successor Company will enter into, and the Company will provide, 

an agreement with the Warrant Agent confirming the Holders' 

(LTW holders) rights pursuant to Section 4.2 and providing for 
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adjustments, which will be as nearly equivalent as may be 

practicable to the adjustments provided for in this Article IV. 

 

33. WMI failed to satisfy this requirement of protecting the contractual rights of the 

LTW Holders, since JPMorgan never entered into a new warrant agreement. Indeed, the Global 

Settlement expressly seeks judicial relief to terminate JPMorgan’s obligation to the LTW holders 

as the Successor Company.  As such, WMI has breached the Warrant Agreement, and the 

Intervenor-Plaintiffs have a claim against WMI arising therefrom.  

34. Even if there was no Combination within the strict wording of Section 4.2 of the 

Warrant Agreement and/or Section 4.2 is not expressly applicable, pursuant to Section 4.4 of the 

Warrant Agreement, if WMI undergoes a major corporate transaction before a Triggering Event, 

WMI and its Board are required to make an adjustment to the LTWs, in accordance with the 

“intent and principles” of the LTWs, as may be reasonably necessary to protect the rights of the 

LTW Holders.  The “intent and principles” of the Warrant Agreement are for the LTW Holders 

to receive the bargained for value (85%) of the net recovery in the Anchor Litigation.  

35. While it was intended that this value could be given in stock of WMI, Section 4.4 

of the Warrant Agreement contemplates circumstances when that might not be appropriate or 

practicable.  Elsewhere in Article IV, alternate forms of consideration, including cash, are 

specified.  There is clearly no requirement that the only way to compensate the LTW holders is 

in stock.  Any attempt by WMI to evade the intent of the Warrant Agreement is a breach thereof 

and results in a claim by the LTW Holders against WMI.  

36. Under Section 6.3 of the Warrant Agreement, WMB is required to retain sole and 

exclusive control over the Anchor Litigation. The Global Settlement seeks to transfer control 

over the Anchor Litigation, retroactive to a date almost two years ago, to JPMorgan. Unless 

JPMorgan acknowledges its obligations as a Successor Company and assumes the LTW 
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obligations, the transfer to JPMorgan constitutes a breach of the Warrant Agreement and results 

in the LTW Holders having a claim against WMI.  

D.   Proposed Plan and Proposed Disclosure Statement 

37. WMI has proffered a Proposed Plan and a proposed Disclosure Statement.  In its 

Proposed Plan, WMI separately classifies the LTW holders and provides for no distribution on 

account of the LTW Holders claims.   

38. The Proposed Plan is based on the Global Settlement with JPMorgan. Under the 

Global Settlement, WMI is selling the Anchor Litigation to JPMorgan, free and clear of liens and 

claims and specifically the rights of the LTW Holders.  The Proposed Plan provides for no 

distribution to LTW Holders.  In contrast, the Proposed Plan also provides for a discharge for  

WMI, and a release by the LTW Holders of all claims they had against, among others, WMI’s 

directors and JPMorgan.   

39. Under Section 4.5 of the Warrant Agreement, WMI had notice obligations to 

inform the Warrant Agent if it was going to take certain actions relating to the LTWs.  The 

Warrant Agent, once informed, had notice obligations to the holders of the LTWs.  The Warrant 

Agent is the agent for WMI, not the LTW holders.  WMI has never informed the Warrant Agent 

of any notice obligations since its bankruptcy filing.  The Warrant Agent has not informed the 

LTW Holders of the Proposed Plan and WMI’s intention to improperly strip the value of the 

LTWs to the detriment of the LTW Holders. 

40. The Proposed Disclosure Statement states that WMI had two Goodwill  

Litigations – the Anchor Litigation and the American Savings Bank, F.A. litigation.  Under the 

Global Settlement, WMI retains the rights in the American Savings Litigation and sells the 

Anchor Litigation, retroactive to September 2008, to JP Morgan, pursuant to Section 363 of the 
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Bankruptcy Code.   There is no valid explanation as to why one Goodwill litigation is retained by 

WMI and the other Goodwill litigation is transferred to JP Morgan.   

41. WMI utilized this construct in the Global Settlement because the Anchor 

Litigation was encumbered by the LTWs, and JPMorgan had an obligation to assume the LTWs 

pursuant to Section 4.2(d) of the Warrant Agreement.  Therefore, instead of retaining both 

Goodwill litigations, WMI purports to use Section 363 of the Bankruptcy Code to transfer the 

Anchor Litigation to JPMorgan free and clear of LTW claims.  WMI refuses to state in the 

Proposed Disclosure Statement what provision it is using under Section 363 of the Bankruptcy 

Code to effectuate the transfer of the Anchor Litigation “free and clear” of LTW claims and why 

the LTW Holders’ claims don't attach to the proceeds of sale.  WMI does not explain why the 

transfer of the Anchor Litigation has to be retroactive to the year 2008.  

42. Importantly, WMI does not explain why it believes it owns the Anchor Litigation 

and can sell it pursuant to Section 363 of the Bankruptcy Code.  WMI has asserted in pleadings 

that the Warrant Agreement is unambiguous and Section 6.3 thereof is clear.  Section 6.3 of the 

Warrant Agreement states that WMB, not WMI, will control the Anchor Litigation and the 

recovery of the Anchor Litigation.. Notwithstanding the language of Section 6.3 of the Warrant 

Agreement, which WMI has asserted is unambiguous, WMI has taken the position in pleadings 

filed in the Bankruptcy Court that there is an ambiguity, and (a) WMI, and not JPMorgan (as the 

successor to WMB) owns the Anchor Litigation, and (b) under the Global Settlement, WMI 

owns the Anchor Litigation and is selling it to JPMorgan pursuant to Section 363 of the 

Bankruptcy Code free and clear of LTW claims.   
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43. JPMorgan’s lawyers in WMI’s bankruptcy case, who required that JPMorgan 

obtain the Anchor Litigation free and clear of the LTWs, are the ones who represented Dime and  

drafted the LTWs.  

44. In summary, the LTW Holders are not equity security holders of WMI.  Rather, 

LTW Holders have a contractual right to claim against WMI for the realized value of the Anchor 

Litigation.  Thus, the LTW holders are creditors of WMI.   

FIRST CAUSE OF ACTION 

Declaratory Judgment (Breach of Section 4.4 of the Warrant Agreement) 

45. Intervenor-Plaintiffs repeat and re-allege all of the preceding allegations of this 

Complaint as though set forth fully herein.  

46. The Proposed Plan would eliminate and cancel all of WMI’s common stock 

which, if confirmed, would make it impossible for WMI to pay to the LTW Holders the value of 

the net proceeds of the Anchor Litigation in WMI common stock.  

47. Section 4.4 of the Amended Agreement provides:   

If any event occurs as to which the foregoing provisions of this 

Article IV are not strictly applicable or, if strictly applicable, 

would not, in the good faith judgment of the Board, fairly and 

adequately protect the rights of the Holders of the LTWs in 

accordance with the essential intent and principles of such 

provisions, then the Board may make, without the consent of the 

Holders, such adjustments to the terms of this Article IV, in 

accordance with such essential intent and principles, as will be 

reasonably necessary, in the good faith opinion of such Board, to 

protect such purchase rights as aforesaid.  

 

48. Cancellation of WMI’s common stock would be an “event” within the meaning of 

Section 4.4 of the Warrant Agreement.  WMI and its Board must therefore act to protect the 

rights of the LTW Holders.  
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49. The “essential intent and principles” referred to in Section 4.4 of the Warrant 

Agreement is for the LTW Holders to be paid 85% of the net proceeds of the Anchor Litigation.  

50. Thus, under Section 4.4 of the Warrant Agreement, if WMI’s common stock is to 

be cancelled, WMI and its Board of Directors must allow a claim in WMI’s Chapter 11 case in 

favor of the LTW Holders in an amount equal to 85% of the net proceeds of the Anchor 

Litigation. 

SECOND CAUSE OF ACTION 

Declaratory Judgment (Breach of Sections 4.2 and 6.3 of the Warrant Agreement) 

51. Intervenor-Plaintiffs repeat and re-allege all of the preceding allegations of this 

Complaint as though set forth fully herein. 

52. The sale of WMB to JPMorgan and/or the transfer of WMI assets pursuant to the 

Global Settlement constituted a Combination within the meaning of the Warrant Agreement. 

53. JPMorgan, as the Successor Company to WMI, should have assumed the LTW 

obligations. JPMorgan never entered into a new warrant agreement to assume the LTW 

obligations. The Global Settlement provides that JPMorgan will not assume the LTW 

obligations. 

54. WMI’s failure to cause JPMorgan to assume the LTW obligations is a breach of 

the Warrant Agreement resulting in claims by the LTW Holders against WMI. 

55. WMI’s transfer of the Anchor Litigation to JPMorgan without JPMorgan 

assuming the LTW obligations is a breach of the Warrant Agreement resulting in claims by the 

LTW Holders against WMI. 

56. Even if there was no Combination within the strict meaning of Section 4.2 of the 

Warrant Agreement, or Section 4.2 is not expressly applicable, Section 4.4 of the Warrant 
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Agreement requires WMI and its Board to make an adjustment to the LTWs in order to provide 

the LTW Holders with the equivalent of 85% of the net proceeds of the Anchor Litigation. 

THIRD CAUSE OF ACTION 

Declaratory Judgment (The LTWs Are Not Stock Purchase Warrants, Equity Securities or 

Equity Interests) 

57. Intervenor-Plaintiffs repeat and re-allege all of the preceding allegations of this 

Complaint as though set forth fully herein. 

58. The terms of the LTWs and the Agreements are an express contract whereby 

WMI is required to turn over to the LTW Holders the equivalent of 85% of the net proceeds of 

the Anchor Litigation. 

59. The Dime Board did not intend for the LTWs to be stock warrants, equity 

securities or equity interests of the issuer.  

60. The LTWs are not stock warrants, equity securities or equity interests.  Among 

other things, the LTWs are not exercisable into a fixed number of shares for a fixed duration, and 

the LTWs do not have an exercise price – three fundamental and requisite attributes of a stock 

warrant.  

61. Further, because the aggregate value of shares issuable pursuant to the LTWs 

does not change upon a change in value of WMI’s common stock, the LTWs do not contain the 

hallmark characteristic of equity – equity risk.  The holder of an LTW receives the exact same 

value from an LTW regardless of the value of the underlying shares.  For example, if WMI 

common stock had a value, or a trading price, of $.0001 per share, the LTWs would nonetheless 

be entitled, in the aggregate, to the 85% of the net proceeds of the Anchor Litigation.  
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62. The LTWs essentially spun off the Anchor Litigation from the Dime. Once the 

LTWs were issued, Dime’s equity value did not reflect the Anchor Litigation; the value of the 

Anchor Litigation was separately traded in the public markets through the LTWs. When WMI 

acquired the Dime equity, it did not acquire the right to retain 85% of the net recovery from the 

Anchor Litigation; that value belonged to the LTW holders.   

63. The LTWs are not warrants to purchase WMI stock.  The LTWs are a financial 

instrument intended to contractually bind WMI to provide the LTW Holders with 85% of the net 

recovery in the Anchor Litigation. 

64. Accordingly, this Court should determine that the LTWs constitute claims against 

WMI and not stock purchase warrants, equity securities or equity interests in WMI. 

FOURTH CAUSE OF ACTION 

Declaratory Judgment (LTWs Represent the Right to Payment of Value  

and Constitute a Claim Against WMI) 

65. Intervenor-Plaintiffs repeat and re-allege all of the preceding allegations of this 

Complaint as though set forth fully herein. 

66. The LTW s are “claims” – they represent a “right to payment” of the value of the 

net proceeds of the Anchor Litigation and not merely a right to receive WMI common stock.  

Structuring the right of the LTW Holders to receive the net proceeds of the Anchor Litigation in 

such a manner was not intended to expose the LTW Holders to equity risk of the issuer but, 

rather, was intended to provide the LTW Holders with a direct, contractual claim for the value 

represented by the Anchor Litigation.  

67. That WMI may be incapable of delivering to the LTW Holders value in the form 

of existing WMI common stock (given that such stock may be extinguished under a proposed 
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Chapter 11 plan for WMI) does not extinguish WMI’s obligation under the LTWs and the 

Warrant Agreement to provide the LTW Holders with the value of the 85% of the net proceeds 

of the Anchor Litigation.  Among other things, the Warrant Agreement’s use of a formula based 

on trading values upon issuance (less a liquidity discount) demonstrates that the LTW Holders 

are entitled to receive payment of a specific and defined amount equal to the net proceeds of the 

Anchor Litigation.  It is not a mere mistake or error that absent from the numerous Risk Factors 

in the Registration Statement under which the LTWs were issued is any mention of the 

possibility that the issuer could file for bankruptcy, thereby rendering its common stock 

worthless.  

68. Accordingly, the LTW Holders are entitled to an allowed claim against WMI in 

the amount equal to 85% of the net proceeds of the Anchor Litigation.  

69. WMI’s numerous breaches of its contractual obligations under the Warrant 

Agreement results in claims against WMI by the LTW holders. 

 

PRAYER FOR RELIEF 

WHEREFORE, Intervenor-Plaintiffs demand judgment against the Defendant-in-

Intervention as follows:  

(a)  On the First Cause of Action, a judgment declaring that if WMI’s existing 

common stock is to be extinguished or cancelled, Section 4.4 of the Amended Agreement 

mandates that the LTW Holders have claims against WMI in the amount 85% of the net proceeds 

of the Anchor Litigation; 

(b)        On the Second Cause of Action, a judgment declaring that a Combination 

occurred, and that WMI’s failure to cause JPMorgan to assume the LTW obligations mandates 
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that the LTW Holders have claims against WMI in the amount of 85% of the net proceeds of the 

Anchor Litigation. 

(c) On the Third Cause of Action, a judgment declaring that the LTWs do not constitute 

either stock warrants, equity securities or equity interests in WMI;  

(d) On the Fourth Cause of Action, a judgment declaring that the LTWs represent the 

“right to payment” of value (not necessarily by issuance of WMI common stock) and are 

“claims” against WMI’s estate;  

(e) An award to Intervenor-Plaintiffs of the costs and disbursements of this action, 

including reasonable attorneys’ fees; and  

(f) Such other and further relief as this Court may deem just and proper. 

 

Dated: Wilmington, Delaware 

 July 1, 2010 

 

THE ROSNER LAW GROUP LLC 

 

By: /s/ Scott Leonhardt  

Frederick B. Rosner (DE # 3995)  

Scott J. Leonhardt (DE #4885) 

100 N. West Street; Suite 1200 

Wilmington, DE 19801 

Telephone:  302-295-5093 

Leonhardt@teamrosner.com 

 

Counsel for the Claimants 

 

 

KING & SPALDING 

Arthur Steinberg 

1185 Avenue of the Americas 

New York, NY 10036 

Telephone:  212-556-2100 

Facsimile:  212-56-2222 

Counsel for the Claimants 
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SCHINDLER COHEN & HOCHMAN LLP 

Jonathan L. Hochman 

Daniel E. Shaw 

100 Wall Street 

New York, NY 10005 

Telephone:  212-277-6300 

Facsimile:  212-277-6333 

Counsel for the Claimants 
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