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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 
____________________________________ 
      ) Chapter 11 
In re:      ) 
      ) Case No. 08-12229 (MFW) 
WASHINGTON MUTUAL, INC., et al., ) 
      ) Jointly Administered 
   Debtors  )  
____________________________________)  Related to Docket Nos. 4856, 4863, 4884, 

4891 
 

SUPPLEMENTAL MEMORANDUM OF THE CONSORTIUM OF TRUST 
PREFERRED SECURITY HOLDERS WITH RESPECT TO  

PROPOSED CONFIDENTIALITY ORDER 
 

The consortium of holders of interests subject to treatment under Class 19 of the Plan 

(the “TPS Consortium”1), hereby files this supplemental memorandum regarding the proposed 

confidentiality agreement and in support of the TPS Consortium’s request to modify the 

previously entered confidentiality order.  In support of the request to modify, the TPS 

Consortium states as follows:   

1. As the Court was informed during the teleconference of Friday July 16, 2010, the 

TPS Consortium and the Debtors have not reached agreement on the terms of a confidentiality 

agreement.  The Debtors have used this issue to continue to deny access to the document 

depository in direct contravention of their prior representations to the Court that the TPS 

Consortium would be afforded immediate access to the depository.   

2. On July 2, 2010, Debtors filed a proposed order governing the production of 

documents with a document titled “Confidentiality Agreement Governing Confirmation 

______________________ 
1  The TPS Consortium is made up of holders of interests (as set forth more fully in the 

group’s Rule 2019 statement [Docket No. 3546], as such may be amended) proposed by 
the Debtors to be treated under Class 19 of the Plan, as amended (described in the Plan 
and Disclosure Statement as the “REIT Series”).   
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Discovery.”  [Docket No. 4856]  The implication of the Debtors’ submission was that the 

proposed order had been agreed upon by all of the parties-in-interest, when that was not the case.  

In fact, the proposed order contained specific provisions to which the TPS Consortium had 

specifically objected.    

3. Later that same day, the proposed Order was entered by Judge Shannon.  [Docket 

No. 4863].   

4. On July 6, Debtors filed a new request for approval of a revised order because the 

prior proposed order improperly suggested that the Equity Committee had agreed to the 

restrictions.  [Docket No. 4884]  The Court has not yet acted upon the Debtors’ request. 

5. Subsequently, the TPS Consortium filed its (A) Second Supplemental Submission 

in Furtherance of its Motion to Compel Debtors to Produce Documents; and (B) Request to 

Strike or Modify Confidentiality Order [Docket No. 4891], requesting that the previously entered 

confidentiality order be stricken, or at least modified, primarily to eliminate inappropriate and 

inefficient limitations on the use of documents exchanged in discovery.  That request has yet to 

be acted upon as well. 

6. In an attempt to resolve the ongoing dispute, the TPS Consortium executed and 

sent to the Debtors a revised proposed confidentiality agreement containing one substantive 

change.  See July 15, 2010 email and attachments from Daniel J. Brown, attached hereto as 

Exhibit A.  In Paragraph 2.b of the Agreement, the TPS Consortium added the highlighted 

language below: 

Confidential, Highly Confidential Information or Highly Confidential—
Attorneys’ Eyes Only Information Restricted to EC may be disclosed only to 
those persons identified in paragraphs 4, 5 and 6, respectively, below.  Any 
person obtaining access to Confidential, Highly Confidential Information and/or 
Highly Confidential—Attorneys’ Eyes Only Information Restricted to EC in the 
Depository or through Permitted Discovery shall use that information solely in 
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connection with the prosecution of its objection to confirmation of the Plan, 
including, without limitation, in furtherance of any of the Permitted Discovery, as 
the same may be authorized by this Agreement or such order as may be entered 
by the Court (the “Confirmation Matter”), and/or in prosecuting the claims set 
forth in Black Horse Capital, L.P. et al., v. JPMorgan Chase Bank, N.A., et 
al., Adv. Proc. No. 10-51387 (MFW), and shall not use such Confidential, 
Highly Confidential Information or Highly Confidential—Attorneys’ Eyes Only 
Information Restricted to EC for any other purpose, including, but not limited to, 
the furtherance of that person’s business interests or in any administrative or other 
judicial proceeding, including within the Debtors’ chapter 11 bankruptcy cases, 
other than as specified herein.  Highly Confidential Information and/or Highly 
Confidential—Attorneys’ Eyes Only Information Restricted to EC may not be 
disclosed in any plan or disclosure statement.  If any person violates or threatens 
to violate any of the terms hereof, the aggrieved party may seek any appropriate 
relief from this or any other Court, including sanctions.  OTS shall receive notice 
of such request for relief and be afforded an opportunity to be heard on the 
sanctions issues.  In the event that a violation has occurred or is about to occur 
with respect to Unpublished OTS Information, OTS may seek appropriate 
injunctive relief. 

 
Exhibit A. 
 

7. That version of the confidentiality agreement is consistent with the modification 

that the TPS Consortium sought in its previous filing [Docket No. 4891], and the Consortium 

requests that this Court consider said modification at the hearing on Tuesday July 20.    

WHEREFORE, for the reasons previously stated, and for the reasons set forth herein, 

the TPS Consortium requests that the Court modify the confidentiality order in a manner 

consistent with the modification above and set forth in the attached Exhibit A.  
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Dated:  Wilmington, Delaware 
July 19, 2010 

      Respectfully submitted, 
 

CAMPBELL & LEVINE LLC 
 
      /s/ Bernard G. Conaway________________ 
      Marla Rosoff Eskin, Esq. (DE 2989) 
      Bernard G. Conaway, Esq. (DE 2856) 
      Kathleen Campbell Davis, Esq. (DE 4229) 
      800 North King Street, Suite 300 
      Wilmington, DE 19809 
      (302) 426-1900 

(302) 426-9947 (fax) 
 

– and – 
 

BROWN RUDNICK LLP 
Robert J. Stark, Esq. 
Sigmund Wissner-Gross, Esq.  
Seven Times Square 
New York, NY 10036 
(212) 209-4800 
(212) 209-4801 (fax) 
 

– and – 
 

James W. Stoll, Esq. 
Jeremy B. Coffey, Esq. 
Daniel J. Brown, Esq. 
One Financial Center  
Boston, MA  02111 
(617) 856-8200 
(617) 856-8201 (fax) 

 
Counsel for the TPS Consortium   
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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re:      ) 
      )   Chapter 11 
WASHINGTON MUTUAL, INC., et al., ) 
      )   Case No. 08-12229 (MFW) 
  Debtors   )  Jointly Administered 

 
CERTIFICATE OF SERVICE 

 
 I, Bernard G. Conaway, of Campbell & Levine, LLC, hereby certify that on July 19, 

2010, I caused a copy of the foregoing Supplemental Memorandum of the Consortium of Trust 

Preferred Security Holders With Respect to Proposed Confidentiality Order to be served upon 

the individuals listed below via First Class Mail. 

 

Washington Mutual, Inc. 
c/o Charles E. Smith, Esq. 
925 Fourth Avenue 
Seattle, Washington 98104 
 

Brian S. Rosen, Esq. 
Weil, Gotshal & Manges LLP 
767 Fifth Avenue 
New York, NY 10153 

Mark D. Collins, Esq. 
Richards Layton & Finger, PA 
One Rodney Square 
920 North King Street 
Wilmington, DE 19899 

Peter Calamari, Esquire 
Quinn Emanuel Urquhart & 
Sullivan LLP 
55 Madison Avenue, 22nd 
Floor 
New York, NY 10010 

Joseph McMahon, Esq. 
Office of the United States 
Trustee 
844 King Street, Suite 2207 
Lockbox 35 
Wilmington, DE 19899-0035 
 

Fred S. Hodara, Esq. 
Akin Gump Stauss Hauer & 
Feld LLP 
One Bryant Park 
New York, NY 10036 

David B. Stratton, Esq. 
Pepper Hamilton LLP 
Hercules Plaza, Suite 5100 
1313 N. Market Street 
Wilmington, DE 19801 

William P. Bowden, Esq. 
Ashby & Geddes, P.A. 
500 Delaware Avenue 
8th Floor 
P.O. Box 1150 
Wilmington, DE 19899 
 
 
 

Stacey R. Friedman, Esq. 
Sullivan & Cromwell LLP 
125 Broad Street 
New York, NY 10004 
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Adam G. Landis, Esq. 
Landis Rath & Cobb LLP 
919 Market Street 
Suite 1800 
P.O. Box 2087 
Wilmington, DE 19899 

Stephen D. Susman, Esq. 
Seth Ard, Esq. 
Susman Godfrey LLP 
654 Madison Avenue, 5th Fl 
New York, NY 10065-8404 

Parker C. Folse, III, Esq. 
Edgar G. Sargent, Esq. 
Justin A. Nelson, Esq. 
1201 Third Avenue 
Suite 3800 
Seattle, Washington 98101-
3000 

 
Martin Jefferson Davis 
Christopher A. Sterbenz 
Office of Thrift Supervision 
1700 G. Street, N.W. 
Washington, D.C. 20522 

  

  

Dated: July 19, 2010 
/s/ Bernard G. Conaway   
Bernard G. Conaway (No. 2856) 


