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Statement of Opposition to Debtors’ Proposed Sixth Amended Joint
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Claimant No. 2449 and 2671, Pro Se

Edward Mintz, on Behalf of Himself and All
Similarly Situated Parties

200 East 94™ Street

Apartment 1517

New York, New York 10128

Tel: (212) 996-8336

Fax: (212) 658-9043

(Amount of claim contingent upon final judgment in the Anchor Litigation — Anchor
Savings Bank v. United Stats, No. 95-39C - and unknown at this time)

A. Background

1. [ am a holder of Dime Litigation Tracking Warrants (“LTW”s) and filed with this Court
in March 2009 proofs of claim asserting my rights and the rights of other similarly situated
parties who are LTW holders.
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2. Debtors are proposing to disallow those rights and seeks through the proposed Sixth
Amended Joint Plan of Reorganization ( the “POR” or the “Plan of Reorganization™)" for
Washington Mutual Inc., et al (“WMI”) to extinguish and forever bar claims of LTW Holders by
cancelling the LTWs and transferring to JP Morgan Chase Bank, National Association (“JPMC”)
as a Section 363 “sale” “any and all right, title and interest” the “WMI entities, the FDIC
Receiver, and the FDIC Corporate” have in the underlying Anchor Bancorp Litigation
underlying the LTWs. The proposed 363 Sale and Settlement is to be deemed effective as of
September 26, 2008.>

3. In response to prior iterations of the proposed Plan of Reorganization and Debtors’ Forty-
Third Omnibus Objection, I filed a Response in Opposition to Debtors’ proposed disallowance of
claims. My response (attached herewith as Exhibit A) as fashioned in my claims, was filed on
behalf of myself and all similarly situated parties. Debtors acknowledge that it received
numerous. responses in Opposition to Debtors’. Forty-Third Omnibus- Objection from other
purported LTW holders, 190 of which are purported to have filed claims to protect their rights
under the LTWs.?

4. In apparent response to Debtors’ previous iterations of the Sixth Proposed Plan of
Reorganization, a purported holders of LTWs, Broadbill Investment Corp. (“Broadbill”) filed an
adversary proceedings seeking among other things declaratory judgment that Debtors’ actions
constituted a breach under the restated LTW Agreement dated March 11, 2003 (That agreement
is attached herewith as Exhibit B).* Several LTW holders, myself included, provided letters in
support of the actions of that adversary proceeding plaintiff, Broadbill Investment Corp
(“Broadbill”). These letters in support were attached to Broadbill’s Brief in Oppositipn to
Defendant’s Motion to Dismiss filed on June 7, 2010.> The adversary proceeding was

! See Disclosure Statement for the Sixth Amended Joint Plan of Affiliated Debtors Pursuant to Chapter 11 of the
United States Bankruptcy Code, filed October 6, 2010 (Docket No. 5549).

2 See Order (1) Approving The Proposed Disclosure Statement and the Form and Manner of the Notice of The
Disclosure Statement Hearing, (i) Establishing Solicitation and Voting Procedures, (111) Scheduling A Confirmation
Hearing, and (iV) Establishing Notice, and Objection Procedures For Confirmation of the Debtors’ Sixth Amended
Joint Plan, filed October 21, 2010

* See Notice of Debtors” Motion For An Order, Pursuant to Bankruptcy Rule 7042 and Section 105(A) Of The
Bankruptcy Code, (I} Consolidating the Debtors’ Forty-Third and Forty-Fourth Omnibus Objections With Adversary
Proceedings Commenced by Broadbill Investment Corp., and (1) Staying the Adversary Proceedings, Adv. Proc No.
10-50911 (MFW), filed June 24, 2010, Adv. Docket No. 23.

* See Current Report (Form 8-K), filed by WM! on March 12, 2003.

® see: Plaintiffs Answering Brief in Opposition to Defendant’s Motion to Dismiss, Adv. Proc. No. 10-50911 (MFW),
filed June 7, 2010, Adv. Docket No. 19.




subsequently joined by additional purported LTW Holders, Nantahala Capital Partners and
Blackwell Partners, LP (collectively “Nantahala”). Additional LTW Holders have moved to join
the proceeding as Intervenor Plaintiffs.®

5. In the POR, Debtors advise that plaintiffs in this adversary proceeding (hereinafter
collectively referred to as the “Broadbill Litigation™) have joined together and are seeking class
action certification such that the Broadbill Litigation will represent all LTW holders. I have not
received any notification from this Court or Debtors advising that a class has been certified
representing my individual claims and those of similarly situated LTW Holders. At this time, I
am uncertain whether such a class has been formally certified.

6. Debtors have sought and obtained additional time to rebut the various responses of LTW
holders to Debtors’ Forty-Third Omnibus (Substantive) Objection to Claims.’

7. On October 21, 2010, this Court issued an Order approving a Disclosure Statement
accompanying the Plan of Reorganization.® The Disclosure Statement provides in relevant part
that those not voting have been “deemed to reject the plan.” As such though my objection to the
POR is implicit, no mechanism is provided for defense of my claims on the merits. Debtors,
however, have in their Memorandum of Law in Support of the Motion of Defendant Washington
Mutual, Inc. for Summary Judgment (“Defendant’s Memorandum” or “Debtors” Memorandum™)
as filed October 29, 2010 in the Broadbill adversary proceeding, made numerous false and
misleading statements regarding the LTWs and claims thereupon.’

8. This pro se Statement of Opposition to Debtors’ Sixth Amended Joint Plan of
Reorganization is to provide support to my objection to Debtors’ treatment of LTW claims, and
to provide substantiation to a passive implicit objection to those elements of the Plan of
Reorganization which improperly treat the interest of LTW holders.

® See Motion for Intervention of Dime LTW Holders — Party Ill, Adv. Proc. No. 10-50911 (MFW),Filed July 27, 2010,
Adv. Docket No. 39

” See Debtors’ Notice of Agenda of Matters Scheduled for Hearing On September 7, 2010 At 3:00 P.M. (EDT) as
filed September 7, 2010, Adv Proc. No. 10-50911, Adv. Docket No. 0053.

% |d, Reference # 2 above.

® See Memorandum of Law In Support of the Motion of Defendant Washington Mutual, inc. for Summary
Judgment in re: Washington Mutual Inc. et al, Debtors, Broadbill investment Corp. v. Washington Mutual, Inc,
Adversary Proceeding Case No. 10-50911 (MFW}) as filed October 29, 2010 (Docket No. 0069)



B. Background of The Anchor Litigation and the Creation of the LTWs

9. Between 1982 and 1985 Anchor Savings Bank, FSB (“Anchor FSB”), acquired several
failing savings and loan institutions, the deposits of which were insured by the Federal Savings
and Loan Insurance Corporation (the “FSLIC”). In acquiring these failing institutions, Anchor
FSB acquired liabilities in excess of assets. The difference between such assets and liabilities
was recorded on Anchor FSB’s books as “goodwill.” At the time of these acquisitions, the
FSLIC agreed that Anchor FSB could count this “goodwill” toward its regulatory capital.

10..  Following the passage of the Financial Institutions Reform, Recovery, and Enforcement
Act of 1989 (“FIRREA”), Anchor FSB was no longer permitted to include “goodwill” tqward
fulfillment of its regulatory capital requirement. This elimination of the supervisory goodwill
damaged Anchor FSB and caused Anchor FSB to sell valuable assets at distressed prices to
remain compliant with the changed regulatory demands.

11.  In 1995, Anchor FSB filed suit against the federal government in the United States Court
of Federal Claims (the “Anchor Litigation.”)'°, alleging breach of contract and taking of property
without compensation in contravention of the Fifth Amendment to the United States
Constitution.

12.  Following commencement of the Anchor Litigation, Anchor FSB was acquired by The
Dime Savings Bank of New York, FSB (“Dime FSB”). As part of this acquisition, the Anchor
Litigation was transferred to Dime FSB. In 2000, Dime Bancorp Inc. (“Dime™) securitized its
interest in the Anchor Litigation through the creation of the LTWs and distributed LTWs to the
then current shareholders of Dime such that in the aggregated 85% of the “adjusted litigation
recovery” would be awarded to LTW holders.

13. On or about December 22, 2000, Dime transferred the value of a contingent asset, an
85% share of the recovery from its interest in the Anchor Litigation. Dime’s then current
shareholders received one LTW for each share of Dime stock owned. The LTWs were registered
with the United States Securities and Exchange Commission (the “SEC”) and became freely
tradable securities. As Debtor acknowledges in its Notice of Debtors’ Forty-Third Omnibus
(Substantive) Objection to Claims (“Debtor’s Notice™), the intent was to pass along the potential
value of “Dime’s claim against the government to Dime Bancorp’s existing shareholders.”!!
The registration and governing agreement then filed created a mechanism for LTW holders to
recognize the value of that contingent asset upon the successful conclusion of the Anchor
Litigation. That mechanism provided for the exchange of LTWs for shares of Dime Bancorp

% see Anchor Savings Bank FSB v. United States, No. 95-39C

! see Notice of Debtors’ Forty-Third Omnibus Objection (Substantive) to Claims, Paragraph 16 as filed June 16,
2010 (Docket No. 4749)



stock. The value an LTW holder would receive and by extension the number of shares of Dime
Bancorp that would be issued in exchange for an LTW was based not upon a defined exercise
price but rather upon the amount recovered in the Anchor Litigation.

14. The issuance of stock was simply a mechanism for LTW holders to recognize that value.
Indeed, the issuance of the LTWs was intended to largely divest the Anchor Litigation progeeds
from the business of Dime. The value of the LTWs was never contingent upon the success or
failure of Dime Bancorp and was not meant in any way to be an equity security of any bank,
corporation or business.

15.  In 2002, WMI merged with and acquired Dime. Thereafter, Dime FSB merged with and
into WMB. Following that merger, an Amended and Restated Warrant Agreement (the “Warrant
Agreement”), dated March 11, 2003 (Exhibit B attached herein) amended the rights of LTW
holders to reflect that acquisition. That agreement provides in relevant part that upon the
occurrence of triggering events related to the Anchor Litigation, LTW holders will be able to
exercise their “right to purchase” shares of WMI common stock, the number of shares to be
calculated based upon the “adjusted litigation recovery.”

16.  In the Restated Warrant Agreement dated March 11, 2003, the “right to purchase”
established an ““Exercise Price’ of zero dollars and zero cents ($0.00) per each whole share of
Common Stock.” In other words, there is no cost to LTW holders to exercise their rights
(emphasis added). Rather, the issuance of stock is the conduit for transferring the value of the
Anchor Litigation to the LTW holders.

17.  In the Warrant Agreement and in subsequent filings, WMI explained in detail how the
distribution to LTW holders would be calculated upon successful conclusion of the Anchor
Litigation. On March 14, 2008, WMI issued on Form 8-K a Current Report of the status of the
Anchor Litigation. This filing included a detailed explanation of how a distribution to LTW
Holders would be calculated based upon the monies awarded in the Anchor Litigation."

C. Status of the Anchor Litigation

18. Preceding the Chapter 11 proceedings herein, on March 14, 2008, the Federal Claims
Court held that Anchor was entitled to recover lost profits and other damages and entered a
judgment in favor of plaintiff Anchor Savings Bank'®. An amended judgment for $356,454,911
was entered on July 17, 2008. On September 9, 2008, the Government appealed to the United

2 see Form 8-K Current Report as issued by WMI on March 14, 2008

** see Anchor Savings Bank v. United States, 81 Fed Cl 1, 90 (Fed. Cl. 2008)



States Court of Appeals for the Federal Circuit (the “Court of Appeals”). On September 22,
2008 Anchor cross-appealed seeking among other things correction of certain calculations which
would increase the amount of the judgment in Anchor’s favor.

19. On March 10, 2010, the Court of Appeals affirmed the Federal Claims Court ruling in
part, but remanded the case to the Federal Claims Court for further determination of whether the

trial court has erred in calculation the damage award and if such award should be increased by an
additional $63 million."

20.  Also remanded to the Federal Claims Court is the issue and calculation of a tax gross-up
intended to make the plaintiff whole after payment of any tax liability. The amount of the tax
gross-up, if any, has not yet been determined.

21.  As of this filing, there is no final judgment in the Anchor litigation. The amount due the
Anchor plaintiffs has not been determined, though as directed by the Appeals Court, there is
affirmation of a minimum judgment of $356,454,911. This amount might be substantially
greater depending upon several things including but not limited to the additional $63 million at
issue and the tax-gross-up.

D. The LTW Are Claims Not Equity Warrants and as Such Should Not Be Subject to
Subordination and/or Cancellation

22.  In its Memorandum of Law in Support filed in Support of its Motion for Summary
Judgment against Broadbill, Debtors attempt to confuse the Court as to their structure of the
LTWs."> It has been previously argued by Nantahala Capital Partners and Blackwell Partners
(collectively “Nantahala”), purported LTW holders, that the LTWs are not equity warrants as
they “do not provide for the purchase of a specific number of share of stock at a set strike price —
two fundamental and requisite elements of an equity warrant,” and they “are not intended to
expose the LTW holders to equity or stock risk of the issuer.”'® There is additional suppart for
Nantahala’s argument as the LTW have an exercise price of zero ($0.00) and the major
determinant of value of an LTW is the underlying Anchor litigation, not the business, operations,
or capital structure of any business, corporation or entity issuing securities in the capital markets.
Debtors devote: considerable attention to the historical creation of litigation tracking warrants,
their unique character and the intents and principals of such securities. In so doing, Debtors

' see Anchor Savings Bank, FSB v. United States, 597 F.3d 1356 (Fed Cir. 2010)
15
Id, Reference #9

!¢ See: Memorandum of Law Filed by Nantahala Capital Partners LP and Blackwell Partners LP in Response to
Defendant’s Motion to Dismiss. Adv. Pro. No. 10-50911 (MFW) as filed June 8, 2010 (Adv. Docket No. 20)



provide illumination to the unique character of “litigation tracking warrants” and how in each of
the instances provided by Debtor, the “litigation tracking warrants” had as their intent and
purpose to convey value to holders separate and distinct from the business operations of the
underlying issuer.

23.  The LTW were, as Debtors have pointed out, intended to “pass along the potential value”
of Anchor’s and subsequently Dime’s claim against the government. Numerous provisions in
the Warrant Agreement speak to the intent of the agreement and described Debtors’ fiduciary
obligations thereupon.

E. Debtors Are In Breach of Their Fiduciary Duties Under the Proposed Plan of
Reorganization

24. Debtors have acknowledged and it is undisputed that the LTW were created to transfer the
potential value of the Anchor litigation to LTW holders. Once issued, Dime’s role and
subsequently Debtors role was to act as fiduciary on behalf of LTW holders, retaining only a
minority interest (15%) in the eventual recovery from the Anchor litigation.

25.  In analyzing the Warrant Agreement in comparison to other litigation tracking warrants
which have been issued by other banks also engaged in goodwill litigation, Debtor is attempting
to persuade the Court that the “essential intent and principles™ of said Agreement can be willfully
breached and that in such breach Debtor has no responsibility or obligation to LTW holders.
Debtors’ Memorandum recites a relevant portion of Section 4.4 of the Warrant Agreement as
follows:

“In any event occurs as to which the foregoing provisions of this Article IV
are not strictly applicable, would not, in the good faith judgment of the Board,
fairly and adequately protect the purchase rights of the Holders of the
Warrants in according with the essential intent and principles of such
provisions, then the Board may make, without the consent of the Holders,
such adjustments to the terms of this Article IV, in accordance with such
essential intent and principles, as will be reasonably necessary, in the good
faith opinion of such Board, to protect such purchase rights as foresaid.”
(emphasis-added to “may”)"’

In its recitation Debtor argues that the word “may” creates a permissive condition which
does not require Debtors to act on behalf of LTW holders even if not acting would be a clear

71d, Reference # 4



breach of Debtors’ fiduciary duty (emphasis added). Would Debtor have us believe that there
are no circumstances requiring action by the Board to protect the interests of holders?

26.  Debtors’ presume to divine the intention of the drafters of the Amended Warrant
Agreement in 2003 in arguing that the fiduciary responsibility of Debtors is a passive and
permissive obligation and that Debtors have free rein to ignore the “essential intent and
principles” of the Warrant Agreement. Debtors carefully ignore what precisely are those
“essential intent and principles.” Debtors need only look to the original Warrant Agreement
filed in 2000 (see Exhibit C), which states in relevant part:

“7.9 Severability. If any provision of this Agreement or the application
thereof to any person (including without limitation, the officers and directors
of the Warrant Agent and the Company) or circumstance is determined by a
court of competent jurisdiction to be invalid, void or unenforceable, the
remaining provisions hereof, or the application of such provisions to persons
or circumstances other than those as to which it has been held invalid
unenforceable, will remain in full force and effect and will in no way be
affected, impaired or invalidated thereby, so long as the economic or legal
substance of the transaction contemplated hereby is not affected in any
manner materially adverse to any party. Upon such determination, the
parties will negotiate in good faith in an effort to agree upon a suitable
and equitable substitute provision to effect the original intent of the
parties.”'® (emphasis added)

The parties’ intention is clear and unambiguous that the LTW were intended to transmit
value not equity interests to holders. Debtors seek to convince the Court that because a specific
remedy is not dictated in the Warrant Agreement then Debtors can simply do as they please and
act in bad faith to defeat the intent and substance of the agreement.

27.  Debtors’ logic is flawed and disingenuous. Debtors have not simply failed to act they
would have the Court believe, but are seeking to affirmatively convert LTW holders’ interests
through a Section 363 “sale” to JPM. In so doing, Debtors are not only in breach of their
fiduciary obligations but are exercising their purported permissive right to do as it pleases with
LTW holders rights with a wanton disregard for the “essential intent and principles” of the
Agreement. Debtors’ actions are not passive acts of omission as they would have the Court
believe but rather acts of commission by taking those steps to affirmatively transfer the interests
of LTW holders for Debtors benefit in providing additional economic benefit to JPMC, arguably
in place of other assets that could be exchanged as part of a global settlement.

*® Form of Warrant Agreement Dates as of December ( ), 2000 among Dime Bancorp, inc. EquiServe Trust
Company, N.A. and Equiserve Limited Partnership as the Warrant Agent




F. The Section 363 Sale that Debtors Propose in the Plan of Reorganization is
Improper and Breaches Numerous Provisions of the Warrant Agreement

28.  Broadbill and others have argued that there is no basis for Debtors to construct a 363
“sale” to JPM of the rights and interests underlying the LTWs." Indeed, the Warrant Agreement
specifically precludes such anaction. Section 7.11 of the Warrant Agreement states:

“Successors.  All agreements of the Company in this Agreement and the
Warrant Certificates will bind its successors. All agreements of the Warrant
Agent in this Agreement will bind its successors.”?°

The “sale” of the 85% interest in the Anchor litigation of which Debtors serve as
fiduciary for the benefit of LTW holders creates a condition precedent for the proposed
successor-in-interest, in this case JPMC, to assume fiduciary responsibility on behalf of the LTW
holders. “Selling” the beneficial interest of LTW holders “free and clear” is conversion
and gives rise to the breach upon will the Broadbill proceeding is based.

29.  Debtors provide no explanation and justification for the “purchase” by JPMC of the
economic interest underlying the LTWs. The 85% interest that underlies the LTWs and for
which the LTWs were created is not Debtors to give, sell, or transfer. Debtors were merely
holding same as fiduciary for the benefit of LTW holders.

30.  Debtors have provided no justification why Section 363 of the Bankruptcy Code permits
the transfer of the Anchor litigation to JPMC without attachment of LTW holders’ claims and
interests to the proceeds of the sale. Indeed, in somewhat of an ironic fashion, the defendant in
the Anchor litigation, the Federal Deposit Insurance Corporation has also contested whether the
transfer to JPMC of the Anchor litigation was included in the Purchase Agreement and if JPMC
has standing to pursue Anchor’s original complaint.'

31.  Viewed in isolation, Debtors’ actions with respect to the proposed 363 sale make little
sense as one would expect Debtor to be dispassionate about an asset they do not claim as their
own. And Debtors will be hard pressed to claim the retention of ownership of 100% of the

19 See-Complaint for Declaratory Relief, Adv. Proc. No. 10-50911 (MFW), filed April 12, 2010, (Docket No. 1) and
Intervenor Complaint of Nantahala Capital Partners, LP and Blackwell Capital Partners, LLC, Adv. Proc No. 10-50911
(MFW), filed July 1, 2010 (Docket No. 28).

20 |d, Reference # 4

2 5ee Defendants Motion to Dismiss, Anchor Savings Ban FSB v. The United States, US Court of Federal Claims, No.
95-39C (Judge Block), August 2, 2010



Anchor litigation proceeds without distributing in kind the “adjusted litigation proceeds” (the
85% amount) owed to LTW holders. However, viewed in the context of the larger bankruptcy
proceeding, Debtors have apparent motivation to convert the claims of LTW holders as doing so
provides JPMC with economic value they would otherwise not have. Arguably such an
arrangement further induces JPMC to endorse not only the Plan of Reorganization but to
negotiate terms that are more beneficial to Debtor is the sale and exchange of other assets in
dispute. Debtors should be restrained from converting the interests of LTW holders for the
benefit of advancing their position in other disputed matters with JPMC.

G. Debtors’ Proposed Reserve to Satisfy the Claims of LTW Holders should Broadbill,
et. al. Prevail Is Inadequate

32.  Debtors’ breach of their fiduciary obligations under the Warrant Agreement have given
rise to an adversary proceedings, seeking among other relief declaratory judgment that Debtors’
breach gives rise to claims for damages, requiring as one possibly remedy, provisions in the final
Plan of Reorganization for the interests of LTW Holders to be preserved.

33.  The proposed Plan of Reorganization reserves $183,868,551 should LTW Claimants (as
represented by Broadbill, et. al. in their adversary proceedings), be afforded an “in-the-money”
liquidation preference. This amount does not adequately reserve for the LTW claims.

34.  Debtors has calculated its reservation for LTW Claimants using the following values®:

Prospective Recovery from Anchor Litigation: $419,000,000
Estimated Litigation Expenses: $20,331,614

Estimated LTW Trading Expenses: $1,758,401

Estimated Taxes: $180,594,042

Net Subtotal: $216,315,942

Adjusted Litigation Recovery (85%): $183,868,551

Debtors exclude from the calculation a “tax gross-up,” which is an amount yet to be
determined in the Anchor Litigation. As aforementioned, the Anchor Litigation has been
remanded to the Court of Federal Claims to determine, among other things, the amount, if any, of
a tax gross-up. Furthermore, Debtors have incorrectly calculated the estimated taxes that would
apply to a prospective recovery of $419,000,000.

z See-Proposed Plan of Reorganization, Section IV, Paragraph D, item 14, as Amended and Filed October 21, 2010
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35. Under the terms of the Warrant Agreement, the Adjusted Litigation Recovery is defined
as an amount representing 85% of the “Amount Recovered” less “Litigation and LTW
Expenses” and “Taxes.” The Warrant Agreement defines “Taxes” as follows:

“’Taxes’ equal, regardless of the actual amount of taxes imposed with
respect to the damages recovery the product of (i) the amount of damages
recovered less the expenses in the litigation and LTW issuance described in
the preceding clauses and (ii) the combined highest federal, New York State
and New York City income tax rates applicable to financial institutions in the
year (or years) in which the amount of the damages (in whole or in part) is
fixed or determinable (after taking into account the effect of the deductibility
of such taxes for federal and state income tax purposes); for 2003, the
combined rate is 46.05%.”%

On June 11, 2010, Plaintiff’s in the Anchor Litigation moved the Court of Federal Claims
to calculate a tax gross-up.24 In moving the Court, the Anchor plaintiffs reference JP Morgan’s
(arguably the beneficiary of 15% of the proceeds from the Anchor litigation) 2010 combined
federal/state marginal tax rate of 38.757% as the basis for calculating a tax gross-up.

The Anchor plaintiffs provide additional guidance for the Court of Claims citing trial
testimony from Debtors’ then controller, that Washington Mutual conservatively projected a
combined federal/state marginal tax rate of 38.3% in 2005 (the year the case was tried.)”

The amount of “Taxes” as defined in the Warrant Agreement as will likely be decided in
the Anchor Litigation appears beyond the scope of these proceedings. However, using a more
contemporaneous rate of 38.757% applied against the assumptions Debtor reserves against,
requires Debtors to set aside an additional $22,749,094 to compensate for Debtors’
overstatement of the potential tax liability.”®

21d, Reference # 4

* see: Plaintiffs Rule 60(b) Motion for Award of a Tax Gross-Up, Anchor Savings Bank FSB v. The United States, US
Court of Federal Claims, No. 95-39C (Judge Block), June 11, 2010.

= |bid

2 Assuming a Prospective Recovery for the Anchor Litigation of $419,000,000 and subtracting Estimate Litigation
Expenses of $20,331,614 and Estimate LTW Trading Expenses of $1,758, 401, the amount subject to taxation is
$396,909,985. At an effective tax rate of 38.757% taxes on that amount are $153,830,403. The Net Subtotal
would then be $243,079,583. the Adjusted Litigation Recovery (85%) would then be $206,617,644, which is
$22,747,094 greater than Debtors have reserved.

11



36. Debtors have also not given any consideration to the potential tax gross-up being spught
by the Anchor plaintiffs. That amount, if any is not yet known. Anchor in the filing cites a
potential gross-up of either $104,355,260 or $144,345,030, the larger amount contingent upon
the trial court correcting a purported error in the calculation of mitigation damages.?’

Assuming a tax gross-up of $144,345,030, and an applicable tax rate calculation of
38.757%, ceteris paribus, Debtor has under-reserved for LTW holder claims by an approximate
amount of more than $98 million dollars.

The following table compares the difference between Debtors’ calculation for an a
potential recovery for LTW claimants and a calculation of that incorporates a contemporaneous
potential tax rate of 38.757% and adjusts for the greater of two potential tax gross-up.

Debtors’ Inclusion of Tax
Assumptions Gross-Up and
38.757% Tax Rate

Prospective Recovery From Anchor Litigation: $419,000,000 $563,799,941*
Estimated Litigation Expensesb: $ 20,331,614 $ 20,331,614
Estimated LTW Trading Expensesb: $ 1,758,401 $ 1,758,401
Estimated Taxes: $180,594,042 $209,950,516°
Net Subtotal: $216,315,942 $331,759,410
Adjusted Litigation Recovery: $183,868,551 $281,995,499
Potential Amount of Under-Reserve: $ 98,126,948

a. Reflects trial court award of $356,454,911, an addition $63,000,000 potential
recovery sought and a tax gross-up of $144,345,030

b. Debtors’ Assumptions applied to both columns

c. Applying a tax rate of 38.757% to $541,709,926

z Id, Reference # 24.
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37.  Debtors have also not accounted for possible pre-judgment interest, potential changes in
tax law favorable to the Anchor plaintiffs and LTW holders and other factors which can affect
the potential recovery by LTW holders. Though the final potential recovery in the Anchor
Litigation cannot be calculated with precision, Debtors’ analysis is incorrect and establishes a
reserve amount which is woefully inadequate to fulfill the anticipated sum of claims of LTW
holders.

H. Conclusion and Argument

38.  The proposed Sixth Amended Joint Plan of Reorganization is fundamentally flawed with
respect to holders of Dime Litigation Tracking Warrants in that it converts the fiduciary
obligations of Debtors with respect to that interest via an improper and impermissible Section
363 sale to JPMC. Debtors have no justification and foundation for this transfer to JPMC
without attaching as a condition precedent a fiduciary obligation upon JPMC as successor-in-
interest on behalf of LTW holders.

39. Debtors attempt to covert LTW holders interest for the benefit of JPMC, if not prevented
by the Court, gives rise to a claim for breach of Debtors’ fiduciary duty. This breach has given
rise to an adversary proceeding on behalf of LTW holders, which has been joined by several
purported LTW holders. This adversary proceeding is meritorious and should be permitted to
proceed.

Debtors attempt to obfuscate the facts and through a faulty interpretation and attempt to
divine the intention of the drafters of the LTWs has incorrectly characterized the LTWs as equity
warrants. The LTWs are claims and they should not be treated an equity interests as Debtors’

propose.’

40.  Debtors, in apparent recognition of the breach committed have reserved approximately
$184 million to satisfy claims of LTW holders. This amount is woefully inadequate and is
arguably more than $98 million less than would be required should plaintiffs in the Anchor
litigation be awarded the tax-gross up and additional damages currently sought following the
affirmation by the Court of Appeals for the Federal Circuit of the approximately $356 million
judgment and remand to the Federal Court of Claims to assess those additional damages that
might be awarded. The Plan of Reorganization as proposed should be amended to
adequately reserve for the claims of LTW: holders.

41.  For all of the foregoing reasons, the Plan of Reorganization as proposed should be
amended to adequately reflect and protect the interest of LTW holders and enforce Debtors’
fiduciary obligations therein.

13



Dated: November 16, 2010

To:

CC:

CC:

CC:

Chambers of the Honorable Mary F.
Bankruptcy Court

824 Market Street

3" Floor

Wilmington, Delaware 19801

Washington Mutual, Inc.

Attn: Charles Edward Smith, Esq.
925 Fourth Avenue

Seattle, Washington 98104

Respectfully Submitted,

3

Claimant No. 2449 and 2671

Edward Mintz, on Behalf of Himself and
All Similarly Situated Parties

200 East 94™ Street

Apartment 1517

New York, New York 10128

Tel: (212) 996-8336

Fax: (212) 658-9043

Walrath

Office of the U.S. Trustee for the District of Delaware

Attn: Jane Leamy, Esq.

844 King Street, Suite 2207, Lockbox 35

Wilmington, Delaware 19899

Weil, Gotshal & Manges, LLP
Attention: Brian S. Rosen, Esq
767 Fifth Avenue

New York, New York 10153
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cc: Richards, Layton & Finger, P.A.
Attention: Mark D. Collins, Esq.
One Rodney Square
920 North King Street
Wilmington, Delaware 19801

cc: Quinn Emanual Urquhart & Sullivan, LLP
Attn: Peter Calamari, Esq.
55 Madison Avenue, 22" Floor
New York, New York 10010

cc: Akin Gump Strauss Hauer & Feld, LLP
Attn: Fred S. Hodara, Esq.
One Bryant Park
New York, New York 10036

cc: Pepper Hamilton LLP
Attn: David B. Stratton, Esq.
Hercules Plaza, Suite 5100
1313 N. Market Street
Wilmington, Delaware 19801

cc: Susman Godfrey LLP
Attn: Stephen D. Susman, Esq.
654 Madison Avenue, 5™ Floor
New York, New York 10065

cc: Ashby & Geddes, P.A.
Attn: William P. Bowden, Esq.
500 Delaware Avenue, 8% Floor
Wilmington, Delaware 19801

ce: Sullivan & Cromwell LLP
Attn: Stacey R. Friedman, Esq
125 Broad Street
New York, New York 10004
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CC:

Landis Rath & Cobb LLP
Attn: Adam G. Landis, Esq
919 Market Street, Suite 1800
Wilmington, Delaware 19801
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Docket #4882 Date Filed: 7/6/2010

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE T
Inre @
WASHINGTON MUTUAL, INC. et al Chapter] 1
Debtors,
Case No. 08-12229
(MFW) R . 147

Response and Opposition to the Debtors Forty-Third Omnibus (Substantive) Objection to
Claims

| (Amount of claim contingent upon final judgment in the Anchor Litigation — Anchor
Savings Bank v. United Stats, No. 95-39C - and unknown at this time)

Claimant No. 2449 and 2671, Pro Se

Edward Mintz, on Behalf of Himself and All
Similarly Situated Parties

200 East 94" Street

Apartment 1517

New York, New York 10128

Tel: (212) 996-8336

Fax: (212) 658-9043

Background

1. I am a holder of Dime Litigation Tracking Warrants (“LTW”s) and filed with this Court
in March 2009 proofs of claim asserting my rights and the rights of other similarly situated
parties who are LTW holders. Debtor now seeks to disallow those rights without proper cause
and without a proper foundation.
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2. The rights of LTW holders are unique. Those rights must be recognized as separate and
distinct from Washington Mutual Inc. (“WMI”) equity holders. They are not equity interests.
Rather they are claims and rights to proceeds from litigation separate from this bankruptcy
proceeding. Debtor in mischaracterizing those rights seeks to change the nature, intent, and
structure of the LTWs.

3. Debtor’s actions constitute a breach of Debtors fiduciary duty to LTW Holders.
Furthermore, Debtor seeks to transfer without a proper legal foundation the rights of LTW
holders to Washington Mutual Bank’s (“WMB”) successor entity, JPMorgan Chase Bank, NA
(“JPM™).

4. For all these reasons, Debtors Objection to Claims with respect to LTWs and holders of
LTWs must be denied. Furthermore, LTW holders cannot receive disparate treatment as Debtor
seeks in its response to the adversary proceeding commenced by Broadbill Investment Corp.
(“Broadbill™),

Background of The Anchor Litigation and the Creation of the LTWs

5. Between 1982 and 1985 Anchor Savings Bank, FSB (“Anchor FSB”), acquired several
failing savings and loan institutions, the deposits of which were insured by the Federal Savings
and Loan Insurance Corporation (the “FSLIC”). In acquiring these failing institutions, Anchor
FSB acquired liabilities in excess of assets. The difference between such assets and liabilities
was recorded on Anchor FSB’s books as “goodwill.” At the time of these acquisitions, the
FSLIC agreed that Anchor FSB could count this “goodwill” toward its regulatory capital.

6. Following the passage of the Financial Institutions Reform, Recovery, and Enforcement
Act of 1989 (“FIRREA”), Anchor FSB was no longer permitted to include “goodwill” toward
fulfillment of its regulatory capital requirement. This elimination of the supervisory goodwill
damaged Anchor FSB and caused Anchor FSB to sell valuable assets at distressed prices to
remain compliant with the changed regulatory demands.

7. In 1995, Anchor FSB filed suit against the federal government in the United States Court
of Federal Claims (See: Anchor Savings Bank FSB v. United States, No. 95-39C) (the “Anchor
Litigation.”), alleging breach of contract and taking of property without compensation in
contravention of the Fifth Amendment to the United States Constitution.

8. Following commencement of the Anchor Litigation, Anchor FSB was acquired by The
Dime Savings Bank of New York, FSB (“Dime FSB™). As part of this acquisition, the Anchor
Litigation was transferred to Dime FSB. In 2000, Dime Bancorp Inc. (“Dime”) securitized its
interest in the Anchor Litigation through the creation of the LTWs and distributed LTWs to the




then current shareholders of Dime such that in the aggregated 85% of the “adjusted litigation
recovery” would be awarded to LTW holders.

The LTWs are Claims, Not Warrants In the Ordinary Sense of the Term or Under the
Bankruptcy Code

9. On or about December 22, 2000, Dime transferred the value of a contingent asset, an
85% share of the recovery from its interest in the Anchor Litigation. Dime’s then current
shareholders received one LTW for each share of Dime stock owned. The LTWs were registered
with the United States Securities and Exchange Commission (the “SEC™) and became freely
tradeable securities. As Debtor acknowledges in its Notice of Debtors’ Forty-Third Omnibus
(Substantive) Objection to Claims (“Debtor’s Notice™), the intent was to pass along the potential
value of “Dime’s claim against the government to Dime Bancorp’s existing shareholders. (See
Debtor’s Notice, Paragraph 16). The registration and governing agreement then filed created a
mechanism for LTW holders to recognize the value of that contingent asset upon the successful
conclusion of the Anchor Litigation. That mechanism provided for the exchange of LTWs for
shares of Dime Bancorp stock. The value an LTW holder would receive and by extension the
number of shares of Dime Bancorp that would be issued in exchange for an LTW was based not
upon a defined exercise price but rather upon the amount recovered in the Anchor Litigation.

10. The issuance of stock was simply a mechanism for LTWs to recognize that value.
Indeed, the issuance of the LTWs was intended to largely divest the Anchor Litigation proceeds
from the business of Dime. The value of the LTWs was never contingent upon the success or
failure of Dime Bancorp and was not meant in any way to be an equity security of any bank,
corporation or business.

11.  In 2002, WMI merged with and acquired Dime. Thereafter, Dime FSB merged with and
into WMB. Following that merger, an Amended and Restated Warrant Agreement (the “Warrant
Agreement”), dated March 11, 2003 (See Debtor’s Notice, Exhibit B) amended the nights of
LTW holders to reflect that acquisition. As Debtor notes, that agreement provides in relevant
part that upon the occurrence of triggering events related to the Anchor Litigation, LTW holders
will be able to exercise their “right to purchase” shares of WMI common stock, the number of
shares to be calculated based upon the “adjusted litigation recovery.”

12. Debtor in citing that “right to purchase” (see Debtor’s Notice, Paragraph 19), cleverly
omits the relevant portions of the Warrant Agreement that establish the “’Exercise Price’ is zero
dollars and zero cents ($0.00) per each whole share of Common Stock.” In other words, there is
no cost to LTW holders to exercise their rights (emphasis added). Rather, the issuance of
stock is the conduit for transferring the value of the Anchor Litigation to the LTW holders.




13. Debtor argues that LTWs are equity securities. However, Debtor itself refutes that
assertion and makes the case that LTWs are not equity securities in its recitation of the
Bankruptcy Code’s definition of equity securities (see Debtor’s Notice, Paragraph 23). LTWs do
not represent ownership interests in a corporation, limited partnership or rights to purchase such
ownership as there is no consideration to be paid in the exercise of those rights. That LTWs are
called warrants is unfortunate nomenclature as they bear little resemblance to equity warrants
that ordinarily have fixed exercise prices and are exchangeable for a fixed number of shares.
LTW:s are claims to litigation proceeds; nothing more, nothing less.

Debtor Has Breached Its Fiduciary Duty Under the Warrant Agreement

14. It is without question that the spirit and intent of the Warrant Agreement was to ensure
that 85% of the Adjusted Litigation recovery was to be received by LTW holders. This is the
plain language of the Warrant Agreement and no party disputes that.

15.  Paragraph 4.2(c) of the Warrant Agreement envisions circumstances in which WMI
common stock could not be issued and a cash payment would be made to LTW Holders.! The
Warrant Agreement also gives broad authority to WMI to protect the rights of LTW Holders “in
accordance with the essential intent and principles” of that agreement (See Warrant Agreement,
Paragraph 4.4).> In failing to act on behalf of LTW holders as directed by Paragraph 4.4 of the
Warrant Agreement, Debtor has breached its fiduciary duty therein. In now seeking to disallow
and expunge the claims of LTW holders, Debtor has taken its breach to new heights. Rather than
seeking to disallow claims, Debtor should be acting in the interest of LTW holders and should

! The Warrant Agreement, Section 4.2(c) provides in relevant part: “In the event of a Combination where
consideration is payable to holders of Common Stock in exchange for their shares solely in cash, the Holders will
have the right to receive upon exercise of each Wamrant cash in an amount equal to the Adjusted Litigation Recovery
divided by the Maximum Number of Warrants, less the Exercise Price (if any). In case of any combination
described in this Section 4.2(c), the surviving or acquiring Person will promptly after the occurrence of the Trigger
deposit with the Warrant Agent the funds necessary to pay the Holders of the Warrants the amounts to which they
are entitled as described above. After such funds and the surrendered Warrant Certificates are received, the Warrant
Agent is hereby instructed to make payment to the Holders by delivering a check in such amount as is appropriate to
such Person or Persons as it may be directed in writing by the Holders surrendering such Warrants.”

* The Warrant Agreement, Section 4.4 provides as follows: “In any event occurs as to which the foregoing
provisions of this Article IV are not strictly applicable or, if strictly applicable, would not, in the good faith
Jjudgment of the Board, fairly and adequately protect the purchase rights of the Holders of the Warrants in
accordance with the essential intent and principles of such provisions, then the Board may make, without the consent
of the Holders, such adjustments to the terms of this Article IV, in accordance with such essential intent and
principles, as will be reasonable necessary, in the good faith opinion of such Board, to protect such purchase rights
as aforesaid




take those necessary steps to ensure preservation of LTW holders’ rights. Any attempt by
Debtor to extinguish those rights should not be permitted.

Debtor’s Proposed “Sale” of the LTWs and Rights Therein to JPMorgan Chase is
Improper

16.  On March 26, 2010, Debtor filed a proposed Chapter 11 Plan entitled “Joint Plan of
Affiliated Debtors Pursuant to Chapter 11 of the Bankrupicy Code” (“the “Proposed Plan”)
which proffers that LTW Holders would receive no consideration for the proposed “sale” of the
Anchor Litigation to JP Morgan. In the Proposed Plan, Debtor seeks to extinguish the LTWs
without consideration to LTW Holders and without a proper foundation and basis for such sale.
(See Proposed Plan, Article XXIV)

17. Debtor fashions the transfer to JPM as a Section 363 sale, such that “any and all right,
title and interest” the “WMI entities, the FDIC Receiver, and the Receivership” have in the
Anchor Litigation be transferred to JPM. (See: Proposed Plan, Article II, Section 2.1(c)).
Debtor’s interest in the Anchor litigation is for 15% of the Adjusted Litigation Recovery. The
85% interest that underlies the LTWs and for which the LTWs were created is not
Debtor’s to give, sell, or transfer. Debtor was merely holding same as a fiduciary for the
benefit of LTW holders. Debtor does not specifically state that its interest is limited to 15% of
the Adjusted Litigation Recovery and in not noting this Debtor has misled the Court regarding
its interest in the Anchor Litigation, and is actually guilty of conversion of the LTWs by
transferring them to JPM.

18.  Debtor by its omission further confuses the Court by including the Anchor Litigation
with other assets in the Purchase and Sale agreement with JPM. Where is there any
contemporaneous showing by Debtor that it intended to transfer its interest in the Anchor
Litigation to JPM at the time of the bankruptcy filing in 2008? Indeed, the Federal Deposit
Insurance Corporation (the “FDIC™) has asserted its right to the proceeds of the Anchor
Litigation in a separate proceeding (to which I am a party) in the United States District Court for
the District of Columbia. (See Edward Mintz and a Class of Similarly Situated Persons v.
Federal Deposit Insurance Corporation, Case No. 1:09-cv-01894(PLF)). Though the FDIC’s
claim is also without merit, it does provide evidence that the proceeds of the Anchor Litigation
are in dispute. Debtor should not be permitted to summarily and unilaterally decide the outcome
of that dispute. Debtor’s proposed transfer of an asset that it arguably does not own is improper
and should not be permitted.

19.  Debtor notes in its proposed plan that WMI has two goodwill litigations in its estate, one
discussed here, the Anchor Litigation, and another related to American Savings Bank, F.A. (the
“American Litigation’). Without explanation or any justification, Debtor proposes that WMI
retain its interest in the American Litigation and retroactively sell the Anchor Litigation “free
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and clear” to JPM unencumbered by the liens and claims of LTW holders. Debtor provides no
explanation or justification for the distinction in its proposed disposition of the two goodwill
litigations, provides no basis or foundation in the Bankruptcy Code for its use of Section 363 to
support its actions and provides no evidence contemporaneous evidence that there was any plan
by WMI to retain one goodwill litigation and dispose of another when it entered into its
agreement with JPM in 2008.

20.  The proposed transfer of LTW holders’ interest in the Anchor Litigation to JPM
constitutes yet an additional breach of the Warrant Agreement by Debtor. The sale of LTW
holders’ interest to JPM is improper and is an attempt by Debtor to convert those assets
and in so doing strip the LTW holders of their legitimate claims.

Debtor Seeks to Provide Disparate Treatment for LTW Holders

21.  In response to Debtor’s Proposed Plan, Broadbill Investment Corp. (“Broadbill”), a
purported holder of LTWs, filed with this Court an Adversary Proceeding seeking among other
things, a judgment declaring that if WMI’s common stock is extinguished or cancelled, LTW
Holders have claims against WMI in the amount of the net proceeds of the Anchor Litigation.
(See: Broadbill Adversary Proceeding as filed April 12, 2010). Subsequent to Broadbill’s filing,
Nantahala Capital Partners, LP and Blackwell Partners, LP, (“Nantahala™), other purported LTW
holders, joined in support to Broadbill’s action seeking similar relief. (See: Memorandum of
Law Filed by Nantahala Capital Partners LP and Blackwell Partners LP in Response to
Defendants Motion to Dismiss, filed June 8, 2010 and Intervenor Complaint of Nantahala
Capital Partners LP and Blackwell Capital Partners LLC filed July 1, 2010) Subsequent to
receipt of the Broadbill filing, and in apparent response to that filing, Debtor amended its
Proposed Plan to permit those litigants (emphasis added) to have their claims, and presumably
only their claims (emphasis added), treated as general unsecured claims under Debtor’s Third
Amended Plan (see Section IV.D.13.b of Third Amended Plan). What of the other LTW
claimants? Does Debtor argue that similarly situated claimants should not be afforded equal
protection under the law? Debtor cites that over 3,850 proofs of claim have been filed in these
Chapter 11 cases, of which 150 are listed as being related to LTW holders. (See: Debtor’s
Notice, Paragraph 12 and Notice, Exhibit A). Would Debtor welcome 150 separate adversary
proceedings for LTW holders to defend their claims? Surely that would not serve Jjudicial
economy. Debtor’s apparent encouragement to LTW holders to submit individual adversary
proceedings seems unduly costly, burdensome, and would further increase the already sizeable
legal fees that are depleting the bankrupt estate.

22.  LTW holders are similarly situated in that their ownership of LTWs entitles them to a
proportionate share of the recovery from the Anchor Litigation. Section 1123(a)(4) of the
Bankruptcy Code requires that “a plan shall...provide the same treatment for each claim or




interest of a particular class, unless the holder of a particular claim or interest agrees to less
favorable treatment of such particular claim or interest.” Debtor’s attempt to seek disparate
treatment for different LTW holders is improper, a violation of Section 1123(a)4) of the
Bankruptcy Code and should not be permitted. Clearly, the Bankruptcy Code was intended to
provide equal treatment under the law. and Debtor is blatantly seeking to avoid that.

Conclusion

23.  The Court should recognize claims by LTW holders as claims and not as interests in
equity securities. Debtor should not be allowed to extinguish 85% of the Anchor Litigation
proceeds in this Bankruptcy. or by selling them to JPM “free and clear.” since Debtor does not
own these litigation claims. Debtor has breached its fiduciary duty to LTW holders, and is guilty
of conversion. Extinguishing the LTWSs and/or denying the valid claims of LTW holders are
further and unconscionable extensions of Debtor’s breach of fiduciary duty. The sale or transfer
of the rights of LTW holders to WMI’s successor entity is improper and should not be permitted
as WMI does not own these rights. Debtor’s attempt to afford disparate treatment to LTW
holders is impraper and should not be permitted. For all these reasons, Debtor’s objection to
claims filed by LTW holders should be denied.

Dated: July 2, 2010

Respectfully Submitted,

Ent ]
Claimant No. 2449 and 2671
Edward Mintz. on Behalf of Himself and All
Similarly Situated Parties
200 East 947 Street
Apartment 1517
New York. New York 10128
Tel: (212) 996-8336
Fax: (212) 658-9043
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Exhibit 4.1

2003 AMENDED AND RESTATED

HWARRANT AGREEMENT
Datad as of
March 11, 2003
between
WASHINGTON MUTUAL, INC.
and
MELLON INVESTOR SERVICES LIC,

as the Warrant Agent

Source: WASHINGTONV MUTUAL, INC, 8-K, March 12, 2003 Poviered by Moringstar* Dorumen: Research®
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THIS 2003 AMENDED AND RESTATED WARRANT AGREEMENT, dated as of
March 11, 2003 (this “Agreement™), between Washington Mutual, Inc (the
"Company”}, successor by merger to DIME BANCORP, INC., a Delaware corporation
("Dime”) and Mellon Investor Services LLC, a New Jersey limited liability
company (the "Warrant Agent®), successor to EQUISERVE TRUST COMPANY, N.A. and
EQUISERVE LIMITED PARTNERSHIP, as Warrant Agent (“Equiserve®), amends and
restates the Warrant Agreement, dated as of December 21, 2000, between Dime and
Equiserve, as previously amended and restated by the parties hereto.

RECITALS

A. The Board of Directors of Dime authorized a
distribution of one Litigation Tracking Warrant (TM) (a “Warrant™) for each share
of Dime's common stock, par value $0.01 per share (the "Dime Common Stock"),
outstanding as of the Close of Bualness {as defined below) on the Record Date
(as defined below). Each Warrant rapresents the right to purchase sharea or a
portion of a share of Dime's common stock (subject to adjustment as provided
herein), upon the terms and subject to the conditions herein set forth.

B. The Board of Directors of Dime also authorized the
issuance of Warrants to holders of outstanding Dime Convertible Securities (as
defined herein) who exercise or convert such Dime Convertible Securities at any
time and from time to time before tha occurrence of the Trigger (as defined
herein) .

C. On Januvary 4, 2002, Dime mexrged with and into the
Company (the “"Merger®™) and the Company ded to Dime's rights and
obligations with respect to the Warrants. As a result of the Merger, Warrant
holders will be entitled to receive, if and when the Warrants are exercised and
in accordance with the terms of this Agreement, for each Warrant they hold,
shares of Washington Mutual common stock (the “Common Stock").

D. 1In order to issue Warrants to holders of aptions to
purchagse Common Stock, which options were previocusly Dime Convertible Securities
prior to the Merger, who exercise or convert such options at any time and from
time to time before the occurrence of the Trigger, and to set forth the terms of
the Warrants. following the Mexger, the Company has determined to enter into this
Agreement with the Warrant Agent.

NOW, THEREFORE, in consideration of the premises and the
mutual covenants contained herein, the parties agree as follows:

ARTICLE I
Defined Terms

1.1 Definitions. As used in this Agreement, except as
otherwise expressly provided or unless the context otherwise requires:

"Adjusted Litigation Recovery" means an amount equal to 85% of
the amount obtained from the following equation: (a) the Amount Recovered minus
{b) the sum of the following: (i) the total of all expenses incurred by or on
behalf of the Bank and the Company in pursuing the Litigation and obtaining the
Amount Recovered (whether incurred before or after the date hereof), including,
without limitation, fees and expenses of counsel, witnesses, experts and
consultants, (ii) the total of all expenses incurred by the Company in
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connection with the creation, issuance and trading of the Warrants, including,
without limitation, legal, financial advisory and accounting fees, the fees and
expenses of the Warrant Agent and printing and registration costs (whether
incurred before or after the date hereof) and (iii) an amount equal to the
Amount Recovered, less the expenses described in the preceding clauses (i) and
{ii), multiplied by the combined highest federal, New York State and New York
City income tax rates applicable to financial institutions in the year {or
years) in which the amount of the damages (in whole or in part) is fixed or
determinable (after taking into account the effect of the deductibility of such
taxes for federal and state income tax purposes).

"Adjusted Stock Price™ means the average of the daily Closing
Prices of a share of Common Stock for the thirty consecutive Trading Days ending
on and including the Determination Date; provided, that if the context in which
this defined term is used is with respect to securities other than shares of
Common Stock, then "Adjusted Stock Price” means the average of the daily Closing
Prices of a unit of such securities for the thirty consecutive Trading Days
ending on and including the Determination Date minus the Exercise Price
determined for such securities in the manner described in Section 4.3; and
provided, further that if the context in which this defined term is used is with
respect to property other than publicly traded securities, then “Adjusted Stock
Price” means the Fair Market Value of the amount of such property distributable
in respect of one share of Common Stock.

"Amount Recovered" means the aggregate amount of any cash
payment and the Fair Market Value of any property or assets actually received by
the Bank pursuant to a final, nonappealable judgment in or final settlement of
the Litigation (including any poat-judgment interest actually received by the
Bank on any Amount Recovered).

“Assistant Secretary™ means any assistant secretary or peraon
of similar title of the Company.

"Bank® means Washington Mutual Bank, FA, a federal association
or any successor thereto.

“Board” means the Board of Directors of the Company or any
committee thereof duly authorized to act on behalf of such Board of Directors.

*Business Day” means a day other than a Saturday, Sunday or
other day on which commercial banks in the State of New York or the State of
Washington are authorized or required by law to close.

"Close of Business™ on any given date means 5:00 P.M., Western
time, on such date; provided, however, that if such date is not a Business Day
it will mean S:00 P.M., Western time, on the next succeeding Business Day.

"Closing Price" on any day means the closing sale price

regular way (with any relevant due bills attached) of a share of Common Stock on
such day, or in case no such sale takes place on such day, the average of the
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reported closing bid and asked prices regular way (with any relevant due bills
attached) of a share of Common Stock, in each case on the NYSE Composite Tape
{or any successor composite tape reporting transactions on national securities
exchanges), or, if the Common Stock is not listed or admitted to trading on the
NYSE, on the principal national securities exchange on which the Common Stock is
listed or admitted to trading (which will be the national securities exchange on
which the greatest number of shares of Common Stock has been traded during the
five consecutive Trading Days ending on and including the Determination Date),
er, if not listed or admitted to trading on any national securities exchange,
the average of the closing bid and asked prices regular way (with any relevant
due bills attached) of a share of Common Stock on the over-the-counter market on
the day in question as zeported by NASDAQ, or a similar generally accepted
reporting service, or if not so available as determined in good faith by the
Board, on the basis of such relevant factors as it in good faith considexrs
appropriate,

"Combination” means an event in which the Company consolidates
with, merges with or into, or sells all or substantially all its property and
assets to another Person.

"Determination Date™ means the 30th calendar day before the
date on which the Bank receives the total amount of the Amount Recovered unless
such date is not a Trading Day, in which case the Determination Date will be the
next succeeding Trading Day. If the Amount Recovered is payable by the United
States Government in installments, the Determination Date will be the 30th
calendar day before the date on which the Bank receives the laat installment of
the Amount Recovered unless such date is not a Trading Day, in which case the
Determination Date will be the next succeeding Trading Day.

“Dime Exchange Ratio® means 1.1232, which is the “"Exchange
Ratio”™ as defined and calculated in accordance with Section 2.5(b) of the
Agreement and Plan of Merger, dated as of June 25, 2001, by and between the
Company and Dime.

"Exchange Act®” means the Securities Exchange Act of 1934, as
amended.

*Falr Market Value” means the fair market value of the
relevant property on the Determination Date as determined in good faith by the
Board, on the basis of such factors as it in good faith considers appropriate.

*Holder®™ means the duly registered holder of a Warrant under
the terms of this Agreement.

"Litigation™ means the Bank's case against the United States
Government in the United States Court of Federal Claims entitled Anchor Savings
Bank, FSB v. United States, No. 95-35C, filed on January 13, 1995.

"NASDAQ"™ means the stock market and automated quotation system
operated by the National Agsociation of Securities Dealers, Inc.

“NYSE" means the stock exchange opexated by The New York Stock
Exchange, Inc.
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"Officer" means the Chief Exocutive Officer, the Preaident,
:ay Senior Executive Vice President or any Executive Vice President of the
ompany.

"Person" means any individual, corporation, partnarship, joint
venture, limited liability company, association, joint-stock company, trust,
unincorporated organization, government or any agency or political subdivision
thereof or any other entity. : :

"Record Date" means December 22, 2000.

"SEC" means the Securities and Exchange Commission.
"Secretary" means the secretary of the Company.

“Securities Act" means the Securities Act of 1933, as amended.

"Trading Day" means a date on which the NYSE or NASDAQ {or any
successor thereto) is open for the transaction of business.

"Trigger™ means the occurzence of all of the following cvents:
{a) receipt by the Bank of the Amount Recovered in full, (b) determination by
the Bank of the amount of the Adjusted Litigation Recovery and (c) receipt of
all regulatory approvals necessary to issue the shares of Common Stock to be
1sgued upon the exercise of the Warrants, including without limitatign, the
effectiveness of a registration statement relating to the issvance of the
Narrant Shares under the Securities Act.

"Harrant Shares” means the shares of Common Stock of the
Company issucd and received upon exercise of the Warrants.

1.2 Other Definitions.

Defined in
Term Section
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"Warrant Exercise Period"..................... ceeessns ceeecssssesad.2(b)

ARTICLE II
Warrant Certificates

2.1 Isauvance of Warrant Certificates. (a) At any time and from
time to time before the Trigger occurs, the Company may instruct the Warrant
Agent in writing to issue, in accordance with its instructions and the
provisions of this Article 2, one or more Warrant Certificates, in substantially
the form of Exhibit A hereto (a "Warrant Certificate®), evidencing Warrants to
holders of stock options of the Company that were outstanding on the Record Date
as options to purchase Dime Common Stock (all options to purchase Dime Common
Stock outstanding as of the Record Date, the "Dime Convertible Securities®) to
such holders who exercise or convert such Dime Convertible Securities into
ghares of Common Stock and Warrants in accordance with the terms and conditions
of such Dimas Convertible Securities.

{b) The maximum number of Warrants (the “"Maximum Number
of Warrants”) that may be issued hereunder is equal to 112,975,597 (the sum of
(1) the number of shares of Dime Common Stock that were outstanding on the
Record Date plus (ii) the number of Warrants issuable to holders of Dime
Convertible Securities had all Dime Convertible Securities been exercised
immediately bhefore the Record Date).

2.2 Form and Dating. The Warrant Certificates will be -
substantially in the form of Exhibit A, hereto. The Warrants may have such
notations, legends or endorasements as the Company may deem appropriate, which do
not affect the rights, duties or responsibilities of the Warrant Agent, and as
are not inconsistent with the provisions hereof or as may be required by law,
stock exchange or stock market rule, agreements to which the Company is subject,
if any, or usage (provided that any such notation, legend or d is in a
form acceptable to the Company). Each Warrant will be dated the date of its
countersignature.

{a) Certificated Warrants., The Warrants may be iasued in
definitive form represented by a physical Warrant Certificate (such certificate
and all other certificates representing physical delivery of Warrants in
definitive form being called "Certificated Warrants").

(b} Global Warrant. The Warrants may be issued in the
form of one or more fully registered global certificates with the global
‘securities legend set forth in Exhibit A hereto (the “Global Warrant®), which
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will be registered on the records of the Warrant Agent on behalf of beneficial
owners of Warrants and in the name of the Depository Trust Company ("DTC") or a
nominee of DTC, duly executed by the Company and countersigned by the Warrant
Agent as hereinafter provided. The number of Warrants represented by Global
Warrants may from time to time be increased or decreased by adjustments made on
the records of the Warrant Agent and DTC or its nominee as hereinafter provided.
Except as provided in Section 2.5, owners of beneficial interests in a Global
Warrant will not be entitled to receive physical delivery of Certificated
Warrants.

(¢) Book-Entry Provisions. Members of, or participants
in, DTC ("Agent Members”) will have no rights under this Agreement with respect
to any Global Warrant held on their behalf with DTC or by the Warrant Agent or
under such Global Warrant, and DTC may be treated by the Company, the Warrant
Agent and any agent of the Company or the Warrant Agent as the absolute owner of
such Global Warrant for all purpodes whatsoever. Notwithstanding the foregoing,
nothing herein will preveat the Company, the Marrant Agent or any agent of the
Company or the Warrant Agent from giving effect to any written certification,
proxy or other anthorization furnished by DIC or impair, as between DTC and its
Agent Mesbers, the operation of customary practices of DTC governing the
exercise of the rights of a holder of a beneficial interest in any Global
Warrant.

2.3 Execution and Countersignature. (a) With respect to any
Global Warrant to be issved hereunder, one Officer will aign, and the Secretary
or any Assistant Secretary will attest, such Global Warrant. The Warrant Agent,
upon the written instruction of the Company signed by an Officer, will
countersign any Global Warrant certificate by manual or facsimile signature, and
such Global Warrant will be registered in accordance with Section 2.2(b) hereof,

(b) With respect to all other Warrants, an Officer will
sign, and the Company‘’s Secretary or any of its Aasistant Secretaries will
attest, the Warrant Certificates for the Company by manual or facsimile
signature. The Warrant Agent will countersign and deliver the Warrant
Certificates for original issue, in each case upon 3 written instruction of the
Company signed by an Officer of the Company. Such instruction will specify (in
addition to the number of Warrants) the date on which the original iasue of
Warrants is to be countersigned.

(c) If an Officer whose signature is on a Warrant
Certificate no longer holdas that office at the time the Warrant Agent
countersigns the Warrant Certificate, the Warrant will be valid nevertheless. A
Warrant will not be valid until an authorized signatory of the Warrant Agent
manually countersigns the Warrant Certificate. The aignature will be conclusive
svidence that the Warrant Certificste has been countersigned under this
Agreement.

{d) The Warrant Agent may appoint an agent reasonsbly
acceptable to the Compeny to countersign the Warrant Certificates. Unless
limited by the terms of such appointment, such agent may countexrsign Warrant
Certificates vhenever the Warrant Agent may do so. Each reference in this
Agreement to countersignature by the MWarrant Agent includes countersignature by
such agent. Such agent will have the same rights as the Warrant Agent for
service of notices and demands.

2.4 Certificate Register. The Warrant Agent will keep a
register (the "Certificate Register®) of the Warrant Certificates and of their
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transfer and exchange which the Company may examine upon reasonable written
notice. The Certificate Register will show the names and addresses of the
respective Holders and the date and number of Warrants evidenced on the face of
each of the Warrant Certiffcates. The Company and the Warrant Agent may deem and
treat the Person in whose name a Warrant Certificate is registered as the
abgsolute owner of such Warrant Certificate and neither the Company nor the
Warrant Agent will be affected by any notice to the contrary.

2.5 Transfer and Exchange.

{(a) Transfer and Exchange of Certificated Warrantg. When
Certificated Warrants are presented to the Warrant Agent with a requeat to
register the transfer or exchange of such Certificated Warrants, the Warrant
Agent will register the transfer or make the exchange as requested; provided,
that the Certificated Warrants surrendered for transfer or exchange have been
duly endorsed or accompanied by a written instrument of transfer in form
reasonably satisfactory to the Company and the Warrant Agent, duly executed by
the Holder thereof or its attorney duly authorized in writing.

(b) Restrictions on Transfer of Certificated Warrants for
a Beneficial Interest in a Global Warrant. Certificated Warrants may not be
exchanged for s beneficial interest in a Global Warrant except upon satisfaction
of the requirements set forth below. Upon receipt by the Warrant Agent of
Certificated Warrants, duly endorsed or accompanied by appropriate instruments
of transfer, in form satisfactory to the Warrant Agent, together with written
instructions directing the Warrant Agent to make, ox to direct DTC to make, an
adjustment on its books and records with respect to such Global Warrants to
reflect an increase in the number of Warrants represented by the Global Warrant,
then the Warrant Agent will, and is hereby instructed to, cancel such
Certificated Warrants and cause, or direct DTC to cause, the number of Warrants
represented by the Global Warrant to be increased accordingly.

(c) Transfer and Exchange of Global Warrants. The
transfer and exchange of beneficial intereats in a Global Warrant will be
effected through DIC, in accordance with this Agreement and the procedures of
pTC.

(d) Restrictions on Transfer and Exchange of the Global
Warrant. Notwithstanding any other provisions of this Agreement, Global Warrants
may not be transferred as a whole except by DIC to a nominee of DIC or by a
nominee of DTC to DTC or another nominee of DIC or by DTC or any such nominee to
a succeasor depositary or a nominee of such successor depositary.

{e) Authentication and Distribution of Certificated Warrants.
If at any time:

{i) DIC notifies the Company that DTC is unwilling or
unable to continue as depositary for Global Warrants
and a successor depositary for Global Warrants is not
appointed by the Company within 90 calendar days
after delivery of such notice;

(ii) DTC ceases to be a clearing agency registered
under the Exchange Act; or

1
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(111) the Company, in its sole discretion, notifies
the Warrant Agent in writing that it electa to cause

the issuance of Certificated Warrants under this
Agreement;

then, the Company will execute, and the Warrant Agent, upon receipt of a written
order of the Company signed by an Officer requesting the delivery of
Certificated Warrants to the holders of beneficial interests in the Global
Warrant, will countersign and deliver Certificated Warrants equal to the number
of Warrants represented by Global Warrantg, in exchange for such Global
Warrants. Certificated Warrants issued in exchange for a beneficial interest in
a Global Warrant will be registered in such names and in such authorized
denominations as DTC, pursuant to instructions from its direct or indirect
participants or otherwise, will instruct the Warrant Agent in writing. The
Warrant Agent is hereby instructed to deliver such Certificated Warrants to the
Persons in whose names such Warrants are 80 registered in accordance with the
written instructions of DTC.

(£) Cancellation or Adjustment of Global Warrants. At
such time as all beneficial interests in Global Warrants have either been
exchanged for Certificated Warrants, redeemed, repurchased or canceled, such
Global Warrant will be returned to DTC for cancellation or retained and canceled
by the Warrant Agent. At any time before such cancellation, if any beneficial
interest in a Global Warrant is exchanged for Certificated Warrants, redeemed,
repurchased or canceled, the number of Warranta represented by such Glohal
Warrant will be reduced and an adjustment will be made on the books and records
of the Warrant Agent with respect to such Global Warrant, by the Warrant Agent
or DTC, to reflect such reduction.

(g) Obligations with Respect to Transfers and Exchanges
of Warrants.

(i) To permit registrations of transfers and
exchanges, the Company will execute and the Warrant
Agent will countersign Certificated Warzants and
Global Warrants as required pursuant to the
provisions of this Section 2.5.

{i4) All Certificated Warrants and Global Warrants
issued upon any ragistration of transfer or exchange
of Certificated Warrants will be the valid
obligations of the Company, entitled to the same
benefits under this Agreement as the Certificated
Warrants or Global Warrants surrendered upon such
registration of transfer or exchange.

tiii) Before due presentment for registration of
transfer of any Warrant, the Warrant Agent and the
Company may deem and treat the Person in whose name
any Warrant ia registered as the absolute owner of
such Marrant and neither the HWarrant Agent nor the
Company will be affected by any notice to the
contrary.

tiv) No service charge will be made to a Holder for
any registration of transfer or exchange upon
surrender of any Waxrant Certificate at the office of
the Warrant Agent maintained for that purpose. The
Company may require payment of a sum sufficient to
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cover any tax or other governmental charge that may
be impoged in connection with any registration of
transfer or exchange of Warrant Certificates. The
Warrant Agent shall have no duty or obligation under
this Section 25 unless and until it is satisfied tat
all such taxes and/or changes have been paid in full.

2,6 Replacement Certificates. If a mutilated Warrant
Certificate i3 surrendered to the Warrant Agent or if the Holder of a Warrant
Certificate claims that the Warrant Certificate has been lost, destroyed ox
wrongfully taken, the Company will issue and the Warrant Agent will countersign
a replacement Warrant Certificate. If required by the Warrant Agent or the
Company, such Holder will furnish an indemnity bond or other instrument
sufficient in the judgment of the Company and the Warrant Agent to protect the
Company and the Warrant Agent from any loss which either of them may suffer if a
Warzant Certificate ias replaced. The Company and the Warrant Agent may charge
the Holder for their expenses in replacing a Warrant Certificate.

2.7 Cancellation. {a) In the event the Company will purchase
or otherwise acquire Certificated Warrants, the same will thereupon be delivered
to the Warrant Agent for cancellation.

{b} The Warrant Agent and no one else will cancel and destroy
all Warrant Certificates surrendered for transfer, exchange, replacement,
exercise or cancellation and deliver a certificate of such destruction to the

unless the Company directs the NWarrant Agent to deliver canceled Warzant
Certificates to the Company. The Company may not issue new Marrant Certificates
to replace Narrant Certificates to the extent they evidence Warrants that have
been exercised or Warrants that the Company has purchased or otherwise acquired.

2.8 Purchase of MNarrants by the Company. The Company will have
the right, except as limited by law or othexr agreement, to purchase or otherwise
acquire Warrents at such times, in such manner and for such consideration as it
may deem appropriate.

ARTICLE IIX
Exercise Terms

3.1 Number of Warrant Shares; Exercise Price. Each Warrant
will, upon exercise thereof and subject to adjustment as provided herein,
entitle the Holder thereof to purchase the number of shares of Common Stock
equal to the quotient of (a} the quotient of (i) the Adjusted Litigation
Recovery divided by (ii) the Maximum Wumber of Warrants (112,975,597, divided
by (b} the product of (x) the Adjusted Stock Price, and (y) the Dime Exchange
Ratio (1.1232), upon surrender or cancellation of the Marrant and payment of an
exercise price per Warrant equal to the number of shares of Common Stock for
which the Warrant is exercisable multiplied by the Exercise Price (as defined
below). All calculations made pursuant to this Section 3.1 will be performed by
the Company (with written notice of any such calculation to the Warrant Agent)
and shall be rounded to the nearest ten~thousandth. As of the date of this
Agreement, the "Exercise Price” is zero dollara and zero cents ($0.00) per each
whole share of Common Stock, but shall be subject to adjustment as provided in
this Agreement. The Warrant Agent shall not be deemed to have knowledge of any
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such calculations made pursuant to this Section 3.1 unless and until it has
received written notice thereof, and the Warrant Agent shall have no duty or
obligation to inquire as to whether any such calculation is accurate.

3.2 Exercise Period. (a) The Company will provide written
notice, as described below (the “Exercise Notice") to each Holder and the
Warrant Agent, of the occurrence of the Trigger not more than 15 calendar days
after the occurrence thereof. If the Amount Recovered is payable by the United
States government in installments, the Trigger will not be deemed to have
occurred until the Bank receives the last installment of the Amount Recovered.
The Exercise Notice will be dated the date it is first sent to Holders and the
Warrant Agent and will be provided by means of a press release to one or more
national news services and by mailing such notice firast class, postage prepaid,
to each Holder at such Holder's address as it appears on the Certificate
Register; provided, however, that neither the failure to give such notice by
mail to any particular Holder or the Warrant Agent nor any defect therein will
affect the validity of the Exercise Kotice or the expiration of all Warrants on
the Close of Busineas on the last day of the Warrant Exercise Period with
respect to the other Holders. The Exercise Notice will contain the following
information:

() that the Trigger has occurred,

(i) the total number of shares for which the Warrants are
exercisable,

(14i) the number of shares of Common Stock for which one
Warrant is exercisable,

(iv) the Exercise Price (if any) per Warrant,
{v) the manner in which the Warrants are exercisable, and

(vi) the date on which the Warrants will no longer be
exercisable.

(b) Subject to the terms and conditions set forth herein, each
Warrant will be exercisable at any time or from time to time during the 60~day
period commencing on the date on which the Exercise Notice is first sent to
Holders and the Warrant Agent pursuant to Section 3.2(a) (the "Warrant Exercise
Period®).

(c) No Warrant will be exercisable after the Close of
Business on the last day of the Warrant Exercise Period.

3.3 Expiration. A Warrant will terminate and become vold as of
the earlier of (a) the Close of Business on the last day of the Warrant Exercise
Period, (b) the Close of Business on the date the Litigation has been disposed
of in a manner such that no shares of Common Stock or other gecurities or
property will be issuable under the terms of the Warrants (and the Agent shall
receive prompt written notice thereof) (the "Termination Date®) or {c) the time
and date such Warrant is exercised. The Company will provide notice, as
described below (the "Termination Noti{ce™), of the occurremnce of the Termination
Date or the expiration of the Warrant Exercise Period not more than 60 calendar
days after the occurrence thereof to the Holders and the Warrant Agent. The
Termination Notice will be dated the date it is firat sent to Holders and the
Warrant Agent and will be provided by means of a preas release to one or more
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national news services and by mailing such notice first class, postage prepaid,
to each Holder at such Holder's address as it appears on the Certificate
Register. The Termination Notice will state the following:

(i) that the Termination Date has occurred or the Warrant
Exercise Period has expired, as the case may be, and

{11) chat all outstanding Warrants have terminated and become
void.

The Warrants will terminate and become void as provided herein notwithstanding
the Company's failure to give the Termination Notice. The Warrant Agent shall
not be deemed to have knowladge the Termination Date has occurred , the Warrant
Exercise Period has expired or the outstanding Marrants have terminated unlesasa
and until it shall have received written notice thereof.

3.4 Manner of Exercise. Warrants may be exercised upon (i)
surrender to the Warrant Agent of the Marrant Certificates, together with the
form of election to purchase Common Stock on the reverse thereof properly
completed and validly executed by the Holder thereof and (ii) payment to the
Warrant Agent, for the account of the Company, of the total Exercise Price (if
any) for the number of Warrants being exercised. Such payment will be made by
cortified or official bank check or personal check pavable to the order of the
Company. Subject to Sections 3.2 and 3.3, the Warrants will be exercisable at
the election of the Holders thereof either in full at any time or from time to
time in part. In the event that a Warrant Certificate is surrendered for
exercige in respect of less than all the WNarrant Shares purchasable on such
exercige at any time before the expiration of the Marrant Exercise Period a new
¥arrant Certificate exercisable for the remaining Marrant Shares will be issuved
and its exercise will also ba subject to Sections 3.2 and 3.3. The Marrant Agent
will countersign and deliver the required new Warrant Certificates, and the
Company, at the Warrant Agent's request, will supply the MWarrant Agent with
Marrant Certificates duly signed on behalf of the Company for such purpose. The
Marrant Agent will account promptly to the Company with respect to all Marrants
exercised and concurrently pay to the Company all moneys received by the Warrant
Agent for the purchase of shares of Common Stock through the exercise of such
Warzants.

3.5 Iasuance of Warrant Shares. Subject to Section 3.6, upon
the surrender of Warrant Certificates and payment of the Exercise Price in
accordance with Section 3.4, the Company will issue and cause the Warrant Agent
or, if appointed, a transfer agent for the Common Stock ("Transfer Agent™) to
countersign and deliver to or upon the written order of the Holder and in such
name or names as the Holder may designate, a certificate or certificates for the
number of full Warrant Shares so purchased upon the exercise of such Warrants or
such other securities or property to which it is entitled, toc the Person or
Persons entitled to receive the same, together with the payment of cash by the
Company as provided in Section 3.6 in respect of any fractional Warrant Shares.
Such certificate or certificates will be deemed to have been issued and any
Person so designated to be named therein will be deemed to have become a holder
of record of such Warrant Shares as of the date of the surrender of such Warrant
Certificates and payment of the Exerclse Price.
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3.6 Fractional Warrant Shares. The Company will not issue
fractional Warrant Shares. If any fraction of a Warrant Share would, except for
this Section 3.6, ba issuable, the Company will pay an amount in cash egual to
{a) the sum of (i) the Adjusted Stock Price and (ii) the Exercise Price (if any)}
per whole Warrant Share that would have been received), multiplied by (b} such
fraction. Such cash amount will be rounded to the nearest whole cent.

3.7 Reservation of Warrant Shares. (a) The Company will use
its best efforts to at all times keep reserved and available out of its
authorized and unissued shares of Common Stock or shares of Common Stock held in
its treasury a number of shares of Common Stock sufficient to provide for the
exercise in full of all Warrants them outstanding or reserved for issuance
pursuant to Section 2.1. The registrar for the Common Stock (the "Registrar™)
will at all times until the Termination Date, or the time at which all Warrants
have been exercised or canceled, reserve such number of authorized shares as
will be required for such purpose. The Company will keep a copy of this
Agreement on file with the Registrar. The Company will supply such Registrar
with duly executed stock certificates for such purpose and will itself provide
or otherwise make available any cash which may be payable as provided in Section
3.6. The Company will furnish to such Registrar a copy of all notices of
adjustments and certificates related thereto transamitted to each Holder.

{b) I1f, uvpon the Trigger, the number of shares of Common
Stock authorized but not issued plus the number of shares of Common Stock held
in the Company's treasury is less than the number of shares of Common Stock
necessary to permit the exercise in full of the Warrants then outstanding or
reserved for issuance pursuant to Section 2.1 (the number of shares of Common
Stock comprising such deficiency being the "Number of Shortfall Shares™), then
the Company will either {i) to the extent permitted by applicable law and any
material agreements then in effect to which the Company is a party, commence a
tender offer or buyback for the aggregate number of shares of Common Stock at
least equal to the Number of Shortfall Shares or (1i) call a special meeting of
the holders of Common Stock for the purpose of increasing the number of
authorized shares of Common Stock in an amount at leaat equal tc the Number of
.Shortfall Shares. In such an event, the Warrant Exercise Period will be
automatically extended to 60 calendar days after (A) the date on which the
tender offer oxr buyback referred to in clause (1) above is successfully
completed or (B) the effective date of the increase in the number of authorized
shares of Common Stock referred to in clause (ii)} above.

{c) The Company covenants that all shares of Common Stock
that may be f{asued upon exercise of Warrants will, upon issve, be fully paid,
nonasseasable, free of preemptive rights, free from all taxes, liena, charges
and security interests, created by or through the Cowpany, with respect to the
issue thereof.

3.8 Compliance with Law. (a) Notwithstanding anything in this
Agreement to the contrary, in no event will a Holder be entitled to exercise a
WHarrant unless (i) a registration gtatement filed under the Securities Act in
respect of the issuance of the Warrant Shares is then effactive or (ii) an
exemption from such registration requirements is available to all Holders under
the Securities Act at the time of such exercise.

(b) If any shares of Common Stock required to be reserved
for purposes of exerciase of Warzants require, under any other Federal or state
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law or applicable governing rule or regulation of any national securities
exchange or stock market, registration with or approval of any governmental
authority, or listing on any such national securities exchange or stock market
before such shares may be isaved upon exercise, the Company will cause such
shares to be duly registered or approved by such governmental authority or
listed on the relevant national securities exchange or stock market.

3.9 Holders Not Entitled to Interest. Notwithstanding anything
to the contrary, Holders will not be entitled to receive any interest or
additional shares of our common stock for any period, including, without
limitation, the period of time between the date on which the Bank receives the
Amount Recovered (in full or in part) and the date on which the Warrants become
exercisable.

ARTICLE IV
Adjustments

4.1 Reclassifications, Redesignations or Reorganizations of
Common Stock. (a) In the event that at any time or from time to time after the
date hereof the Company will issue by reclassification, redesignation or
reorganization of the shares of Common Stock any shares of capital stock of the
Company then, in any such event, the Holders will have the right to receive upon
exercise of each Warrant the number of shares of such capital stock of the
Company equal to the Adjusted Litigation Recovery divided by the Moximum Number
of Marrants divided by the aggregate Adjusted Stock Price of the capital stock
of the Company that 1.1232 shares of Common Stock were exchanged for or
converted into as a result of such reclassification, redesignation or
reorganization.

(b) The proportion and type of capital stock of the
Company that the Holders will have the right to receive in the circumstance set
forth in Section 4.1(a) will be in the same proportion and type as one share of
Common Stock was exchanged for or converted into as a result of such
reclassification, redesignation or reorganization. Such adjustment will become
effective immediately after the effective date of such reclassification,
redesignation or reorganization. In the event of the occurrence of more than one
of the foregoing, such adjustments will be made successively.

4.2 Combination. (a) Except as provided in Section 4.2(c), in
the event of a Combination, the Holders will have the right to receive upon
-exercise of each Warrant the number of shares of capital stock or other
securities or an amount of property equal to the Adjusted Litigation Recovery
divided by the Maximum Number of Warrants divided by the aggregate Adjusted
Stock Price of the capital stock, other securities or property that 1.1232
shares of Common Stock were exchanged for or converted into as a result of such
Combination.

(b) The proportion and type of capital stock, other
securities or property that the Holders will have the right to receive in the
circumstance set forth in Section 4.2(a) will be in the same proportion and type
as one share of Common Stock was exchanged for or converted into as a result of
such Combination. The provisions of this Section 4.2 will similarly apply to
successive Combinations involving the surviving or acquiring Person (the
"Succesgsor Company™) in any Combination.
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{c) In the event of a Combination where consideration is
payable to holders of Common Stock in exchange for their shares solely in cash,
the Holders will have the right to receive upon exexcise of each Warrant cash in
an amount equal to the Adjusted Litigation Recovery divided by the Maximum
Number of Warrants, less the Exercise Price (if any). In case of any Combination
described in this Section 4.2(c), the surviving or acquiring Person will
promptly after the occurrence of the Trigger deposit with the Warrant Agent the
funds necessary to pay to the Holders of the Warrants the amounts to which they
are entitled as described above. After such funds and the surrendered Warrant
Certificates are received, the Warrant Agent is hexeby inatructed to make
payment to the Holders by delivering a check in such amount as is appropriate to
such Person or Persons as it may be directed in writing by the Holders
surrendering such Warrants. No interest will accrue to the Holders or the
surviving or acquiring Person on such funds.

(d) The Company hereby represents and warrants that any
Successor Company will enter into, and the Company will prowvide, an agreement
with the Harxant Agent confirming the Holders' rights pursuant to this Section
4.2 and providing for adjustments, which will be as nearly equivalent as may be
practicable to the adjustments provided for in this Article IV.

4.3 Exercise Price Adjustment. In case of any
reclasaification, redesignation or reorganization described in Section 4.1 or
any Combination described in Section 4.2, the Exercise Price of one Warrant
after such reclassification, redesignation, reorganization or Combination will
equal (i) if the Narrants are exerxcisable into stock only or stock and any cash
or property other than cash which is received instead of any fractional share of
stock, the per share par value {if any) of such stock multiplied by the number
of shares of such stock into which one Warrant 1s exercisable and (1i) if the
Warrants are exercisable for cash or property only, $0.01. The Exercise Price
may be adjusted, to the extent permitted by lav, in such manner, if any, and at
such time, as the Board may determine in good faith to be equitable in the
circumstances. The Warrant Agent shall not be deemed to have knowledge of any
such adjustment of the Exercise Price unless and until it has received written
notice thereof.

4.4 Other Eventa. If any event occurs as to which the
foregoing provisions of this Article IV are not strictly applicable or, if
strictly applicable, would not, in the good faith judgment of the Board, fairly
and adequately protect the purchase rights of the Holders of the Warrants in
accordance with the eassential intent and principles of auch provisiona, then the
Board may make, without the consent of the Holders, such adjustments to the
terms of thia Article 1V, in accordance with such essential intent and
principles, as will be x ably ary, in the good faith opinion of such
Board, to protect such purchase rights as aforesaid.

4.5 Notice of Certain Transactions. In the event that the
Company will publicly announce a plan {a) to effect any reclassification,
redegsignation or reorganization of its shares of Common Stock, (b) to effect any
capital reorganization, consolidation or merger or (c) to effect the voluntary
or involuntary dissolution, liquidation or winding-up of the Company, the
Company will within S calendar days after such public announcement send to the
Marrant Agent and the Warrant Agent will within $S Business Days after receipt of
such notice thereof and the form of notice of action, send the Holdera a notice
{in such form as will be furnished to the Warrant Agent by the Company) of such
proposed action, such notice to be mailed by the Warrant Agent to the Holders at
their addresses as they appear in the Certificate Register, which notice will
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specify the expected date that such issuance or event is to take place and the
expacted date of participation therein by the holders of Common Stock and will
briefly indicate the effect of such action on the Common Stock and on the number
and kind of any other shares of stock and on other securities or property, if
any, and the number of shares of Common Stock and other securities or property,
if any, purchasable upon exercise of each Marrant and the Exercise Price after
giving effect to any adjustwent which will be required as a result of such
action.

4.6 Adjustment to Warrant Certificate. The form of Warrant
Certificate need not be changed because of any adjustment made pursuant to this
Article IV, and Warrant Certificates issued after such adjustment may have the
same terms and conditions as are stated in any Marrant Certificates issued prior
to the adjustment. The Company, however, may at any time in its sole discretion
make any change in the form of Warrant Cextificate that it may deem appropriate
to givae effect to such adjustments, which do not affect the rights, duties or
responsibilities of the Marrant Agent and that does not affect the substance of
the Warrant Certificate, and any Marrant Certificate thereafter issued or
countersigned, whether in exchange or substitution for an outstanding Marrant
Certificate or othervise, may be in the form as so changed.

ARTICLE V
Warrant Agent
5.1 Nature of Duties and Responsibilities Assumed.

(a) Appointment. The Company hereby appoints the Warrant
Agent to act as agent of the Company as expregsly set forth in this Agreement.
The ¥Warrant Agent hereby accepts the appointment as agent of the Company and
agrees to perform that agency upon the express terms and conditions herein set
forth {and no implied duties or obligations), by all of which the Company and
the Warrant Holders, by their acceptance thereof, will be bound.

{b) Authorization. Whenever in the performance of its
duties under this Agreement, the Warrant Agent will deem it necaessary or
desirable that any fact or matter be proved or established by the Company prior
to taking, suffering or omitting any action hereunder, such fact or matter
{unless other evidence in respect thereof be herein specifically prescribed) may
be deemed to be conclusively proved and established by a certificate signed by
an Officer and delivered to the Warrant Agent; and such certificate will be full
authorization to the Warrant Agent and the Warrant Agent shall incur no
liability for or in respect of any action taken, suffered or omitted in good
faicth by it under the provisions of this Agreement in reliance upon such
eertificate.

(c) Liability of Warrant Agent. The Warrant Agent will be
liable hereunder only for its own gross negligence, bad faith or willful
misconduct, as each is finally determined by a court of competent jurisdiction.
The Warrant Agent will not be liable for or by reason of any of the statements
of fact or recitals contained in this Agreement or in the Warrant Certificates
or be required to verify the same, but all such statements and recitals are and
will be deemed to have bsen made by the Company only. The Warrant Agent will not
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have any llability or responsibility in respect of the legality, validity or
enforceability of this Agreement or the execution and delivery hereof (except
the due execution hereof by the Warrant Agent) or in respect of the validity or
execution of any Warrant Certificate {except its countersignature thereof): nor
will it be responsible or liable for any breach by the Company of any covenant
or condition contained in this Agreement or in any Waxrant Certificate; nor will
it be responsible or liable for the making of any change in the number of shares
of Common Stock required under the provisions of Article IV or responsible for
the manner, method or amount of any such change or the ascertaining of the
existence of any facts that would require any such adjustment or change; nor
will it by any act hersunder be deemed to make any representation or warranty as
to the authorization or reservation of any shares of Common Stock to be issued
pursuant to this Agreement or any Warrant Certificate or as to whether any
shares of Common Stock will, when issued, be validly issued, fully paid and
nonassessable. The Warrant Agent will not be responsible or liable for any
failure of the Company to comply with any of the covenants contained in this
Agreement or in the Warrant Certificates to be complied with by the Company. The
Warzrant Agent will not incur any liability or responsibility to the Company or
to any Warrant Holder for any action taken, suffered or omitted, in reliance on
any notice, resolution, waiver, consent, order, instruction, certificate, or
other paper, document or instrument reasonably believed by the Warrant Agent to
be genuine and to have been signed, sent or presented by the proper party or
parties. Anything to the contrary notwithstanding, in no event shall the Warrant
Agent be liable for special, punitive, indirect, consequential or incidental
loss or damage of any kind whatsoever {including but not limited to loat
profits), even if the Warrant Agent has been advised of the likellhood of such
loss or damage. Any llability of the Warrant Agent under this Agreement will be
limited to the amount of fees paid by the Company to the Warrant Agent. The
provisions provided in this Section shall survive to termination of this
Agreement and the resignation or removal of the NWarrant Agent hereunder.

{d) Litigation. The Warrant Agent will be under no
obligation to institute any action, suit or legal proceeding or take any other
action likely to involve expense unless the Company oY one or more Holders of
Warrants will furnish the Warrant Agent with security and indemnity satisfactory
to the Warrant Agent for any costs and expenses which may be incurred. All
rights of action under this Agreement or under any of the Warrants may be
enforced by the Warrant Agent without the possession of any of the Marrants or
the production thereof at any trial or other proceeding relative thereto, and
any such action, suit or proceeding inatituted by the Warrant Agent will be
brought in its name as Warrant Agent and any recovery of judgment, except for
judgments relating to claims of indemnification and compensation due the Marrant
Agent hereunder, will be for the ratable benefit of the Hiolders of the Narrants,
as their respective rights or interests may appear. The Warrant Agent will
promptly notify the Company in writing of any claim made ox action, suit or
proceeding instituted against it arising out of or in connection with this
Agreement.

{e) Instructions from the Company. The Warrant Agent is
hereby authorized and directed to accept written instructions, orders or other
communications, with respect to the performance of its duties hereunder from an
Officer, and to apply to any such Officer for advice or instructions in
connection with the Warrant Agent's duties, and it will not be liable for or in
respect of any action taken, suffered or omitted by it in good faith in
accordance with the instructions of any such Officer.
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{£) Agents. The Warrant Agent may execute and exercise
any of the rights and powers hereby vested in it or perform any of its duty or
obligation hereunder either itself or by or through its attorneys or agents and
the Warrant Agent shall not be answerable or accountable for any act, default,
neglect or misconduct of any such attorneys or agent or for any loss to the
Company, any Holder, or any other Person, resulting from such act, default,
neglect or misconduct, absent gross negligence or willful misconduct, as each is
finally determined b a court of competent jurisdiction, in the selection and in
the continued employment of any such attorney or agent.

(g) Other Acts. The Company will perform, execute,
acknowledge and deliver or cause to be performed, executed, acknowledged and
delivaered all such further acts, instruments and assurances as may reasonably be
required by the Warrant Agent in order to enable it to carry out or perform its
duties under this Agreement.

(h) Agreement as Source of Duties. The Warrant Agent will
act hereunder solely as agent of the Company in a ministerial capacity, and its
duties will be determined solely by the expressed provisions hereof.

5.2 Right to Consult Counsel. The Warrant Agent may at any
time consult with legal counsel satisfactory to it {who may be legal counsel for
" the Company) and the advice or opinion of such counsel will be full and complete
authorization and protection to the Marxrant Agent as to any action taken,
suffered or omitted by it in good faith in accordance with such advice or
opinfion.

) 5.3 Compensation and Reimbursement. The Company agrees to pay
to the Warrant Agent from time to time compensation for all services rendered by
it hereunder as set forth in the attached Exhibit D, and to reimburse the
Warrant Agent for reasonable expenses and disbursements incurred in connection
with the preparation, delivery, execution, amendment and administration of this
Agreement (including the ressonable compensation and expenses of its counsel).
The provisions of this Sectian 5.3 shall survive the termination of this
Agreement and the resignation or removal of the Warrant Agent.- The costs and
expenses incurred in enforcing this right of compensation shall be paid by the
Company.

5.4 Indemnification. The Company agrees to indemnify the
Warzant Agent for, and to hold it harmless against, any loss, liability, damage,
judgment, fine, penalty, claim, demand, settlement, cost or expenses incurred
vithout gross negligence, bad faith or willful misconduct on its part (as each
is finally detexmined by a court of competent jurisdiction) for any action
taken, suffered or omitted by the Warrant Agent in tion with the
acceptance and administration of this Agreement or the exercise or performance
of its duties hereunder, including, without limitation, the costs and expanses
of defending itself against any claim or liability in comnection with the
exercise or performance of any of its powers or duties hereunder. The indemnity
provided herein shall survive the termination of this Agreement and the
resignation or removal of the Warrant Agent. The costs and expenses incurred in
enforcing this right of indemnification shall be paid by the Company.

5.5 Warrant Agent May Hold Company Securities. The Warrant
Agent and any stockholder, director, officer affiliate or employee of the
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Warrent Agent may buy, sell or deal in any of the Warrants or other securities
of the Company or its affiliates or have a pecuniary interest in any transaction
in which the Company or its affiliates may be interested, or contract with or
lend money to the Company or its affiliates or otherwise act as fully and freely
as though it were not the Warrant Agent under this Agreement. Nothing herein
will preclude the Company and its affiliates from engaging the Warzant Agent in
any other capacity.

5.6 Change of Warrant Agent. The Warrant Agent may resign and
be discharged from its duties under this Agreement upon 30 calendar days' prior
notice in writing mailed, by registered or certified mail, to the Company., The
Company may remove the Warrant Agent or any successor warrant agent upon 60
calendar days® prior notice in writing, mailed to the ¥arrant Agent or successor
warrant agent, as the case may be, by regiatered or certified mail.
Notwithstanding the foregoing, if the Warrant Agent becomes incapable of acting
or is adjudged a bankrupt or ingolvent or a receiver of the Warrant Agent or its
property is appointed or any public officer takes control of the Warrant Agent
or its property or affairs for the purpose of rehabilitation, conservation or
liquidation, then the Company may remove the Warrant Agent immediately. If the
Warrant Agent resigns or is removed or otherwise becomes imcapable of acting,
the Company will appoint a successor to the Marrant Agent (the “Successor
Warrant Agent®) and will, within 30 calendar days following such appointment,
give notice thereof in writing to each registered Holder of the ¥arrant
Certificates. 1f the Company fails to make such appointment within a perioed of
30 calendar days after giving notice of such removal or after it has been
notified in writing of such resignation or incapacity by the resigaing or
incapacitated Warrant Agent, then the Company agrees to perform the duties of
the Warrant Agent hereunder until a Successor Warrant Agent is appointed. After
appointment, the Successor Warrant Agent will be vested with the same povers,
rights, duties and responsibilities as if it had been originally named as
Warrant Agent without further act or deed; but the former Warrant Agent will
deliver and transfer to the Successor Warrant Agent any property at the time
held by it hereunder, and execute and deliver any further convey ’
act or deed necessary for this purpose. Failure to give any notice provided for
in this Section, however, or any defect therein will not affect the legality or
validity of the resignation or removal of the Marrant Ment or the sppointment
of the Successor Warrant Agent, as the case may be.

5.7 Mexger or Consolidation or Change of Name of Warrant
Agent. Any Person into which the Warrant Agent or any Successor Warrant Agent
may be merged or with which it may be consolidated, or any Person resulting from
any merger or consolidation to which the Marrant Agent or any Successor Warrant
Agent shall be a party, or any Person succeeding to the business of the ¥Warrant
Agent or any Successor Warrant Agent, shall be the successor to the Warrant
Agent under this Agreement without the execution or filing of any paper or any
further act on the part of any of the parties hereto. In case at the time such
Successor Warrant Agent shall d to the agency created by this Agreement,
any of the Warrant Certificates shall have been countersigned but not delivered,
any such Succesgor Marrant Agent may adopt the countersignature of the
predecessor Werrant Agent and deliver such Warrant Certificates so
countersigned; and in case at that time any of the Warrant Certificates shall
not have been countersigned, any Successor Warrant Agent may countersign such
Warrant Certificates either in the name of the predecessor Warrant Agemt or in
the name of the Successor Warrant Agent; and in all such cases such Warrant
Certificates shall have the full force provided in the Warrxant Certificates and
in this Agreement.
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ARTICLE VI
Rights of Holders

6.1 Holders not Stockholders. No Holder, as such, will be
entitled to vote or to receive dividends or otherwise will be deemed to be the
holder of shares of Common Stock for any purpose, nor will anything contained
herein or in any Warrant Certificate be construed to confer upon any Holder, as
such, any of the rights of a stockholder of the Company or any right to vote
upon or give or withhold conseant to any action of the Company (whether upon any
reorganization, issuvance of securities, reclassification or conversion of Common
Stock, consolidation, merger, sale, lease, conveyance or otherwise), receive
notice of meetings or other action affecting stockholders (except for notices
expressly provided for in this Agreement) or receive dividends or subscription
rights, unless and until such Warrant Certificate will have been surrendered for
exaercise as provided in this Agreement, payment in respect of such exercise will
have been received by the Warrant Agent, and shares of Common Stock will have
become issuable thereunder and such person will have been deemed to have become
a holder of record of such shares. No Holder will, upon the exercise of
fHarrants, be entitled to any dividends if the record date with respect to
payment of such dividends will be a date prior to the date such shares of Common
Stock became issuable upon the exercise of such Warrants.

6.2 Claims by Holders. All rights of action in reapect of the
Warranta will be vested in the respective Holders; provided, however, that no
Holder will have the right to enforce, institute or maintain any suit, action or
proceeding against the Company to enforce, or otherwise act in respect of, the
Warrants, unless (a} such Holder has previocusly given written notice to the
Company of the substance of such dispute, and the Holders of at least 25% of the
issued and outstanding Warrants have given written notice to the Company of
their support for the institution of such proceeding to resolve such dispute,
{b) such Holder has previously given written notice to the Marrant Agent of the
substance of such dispute and of the support for the institution of such
proceeding and {(c) the Warrant Agent has not instituted appropriate proceedinga
with respect to such dispute within 30 days following the date of such written
notice to the Warrant Agent, it being understood and intended that the Warrant
Agent haa no obligation to institute proceedings and that no one or more Holders
will have the right in any manner whatsoever to affect, disturb or prejudice the
rights of any other Holders, or to obtain or to seek to obtain priority or
preference over any other Holders or to enforce any rights of the Holders,
except in the manner described in this Section 6.2 for the equal and ratable
benefit of all Holders. Except as described above, no Holder will have the right
to enforce, institute or maintain any suit, action or proceeding to enforce, or
otherwise act in respect of, the Warrants.

6.3 Control of Litigation. The Bank will retain sole and
exclusive control of the Litigation and will retain 100% of any recovery from
the Litigation. The Holders will not have any right to control or manage the
course or disposition of the Litigation or the proceeds of any recovery
therefrom or any rights against the Company for any decision regarding the
conduct of the Litigatiom or disposition of the Litigation for an amount less
than the amount claimed in damages in the Litigation, regardless of the effect
on the value of the Warrants.
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6.4 Dotermination of Values. The dotermination of the Board of
the Adjuated Litigation Recovery, tha number of shares of Common Stock issuable
upon exercise of a Warrant and the Exercise Price will be £inal, conclusive and
binding upon the Holdors.

ARTICLE VII
Miscellaneous

7.1 Information. So long as any Warrant remains outstanding,
the Company will deliver to the Warrant Agent and the Holders its annual report
to stockholders and any other documents that the Company, in its discretion,
deems appropriate.

7.2 Amendment. This Agrecement may be amended by the parties
hereto without the consent of any Holder for the purpose of curing any
ambiguity, or of curing, correcting or supplementing any defective provision
contained herein or making any other provisions with respect to matters or
questions arising under this Agreemeont as the Conpany and the Warrant Agent may
deem necessary or dasirable; provided, however, that such action will not affect
adversely the rights of the Holders. Any amendment or supplement to this
Agreement that has an adverse effact on the interests of the Holders will
require the written consent of the Holders of a majority of the thean outstanding
Harrants. The consent of each Holder atffected will be required for any amandment
pursuant to which the Exercise Price would be increased or the number of Harrant
Shares purchasable upon exercise of Harrants would be dacreased (other than
pursuant to adjustments provided for hereln). In determining whether the Holders
of the required number of Warranta have concurred in any direction, walver or
consent, Marrants owned by the Company or by amny Person directly or indirectly
controlling or controlled by or under direct or indirect common control with the
Company will be disregarded and deemed not to be outstanding, except that, for
the purpose of determining whether the Warzant Agent will be protected in
relying on any such direction, waiver or consent, only Warrants which the
Warrant Agent knows are so owned will be so disregarded. Also, subject to the
foregoing, only Warrants outstanding at the time will be considered in any such
determination. Prior to executing any amondment or supplement to this Agreement,
an Officer of tha Company shall deliver to the Marrant Agent a certificate that
states that the g:opond aupplement or amendment is in compliance with the terms
of this Section 7.2.

7.3 Notices. Any notice, request, instruction or other
document to be given hereunder by sny party to the other will be in writing and
will be deemed to have been duly given (a) on the date of delivery if delivered
personally, or by telecopy or telefacsimile, upon confirmation of receipt, (b)
on the first Business Day following the date of dispatch if delivered by a
recognized next-day courier service, or (c) on the third Business Day following
the date of mailing if delivered by registered or certified mail, return receipt
reguested, postage prepaid. All notices hereunder will be delivered as set forth
below, or pursuant to such other instructiocns as may be designated in writing by
the party to receive such notice.
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{a) If to the Company:

Fay L. Chapman

Senior Executive Vice President
Washington Mutual, Inc.

1201 Third Avenue, WNMT 1601
Seattle, WA 98101

Telecopy: (206) 461-5739

with a copy to:

David R. Wilson, Esq.

Hieller Ehrman White & McAuliffe
701 Fifth Avenue

Seattle, WA 98104

Telecopy: (206) 447-0849

(b) If to Warrant Agent:

Mellon Investor Services LLC
520 Pike Street, Suite 1220
Seattle, WA 98101
Attn: U. Julie Roh

Any notice or communication mailed to a Holder will be mailed to the Holder at
the Holder's address as it appears on the Certificate Register and will be
sufficiently given if 5o mailed within the time prescribed. Failure to mail a
notice or communication to a Holder or amy defect in it will not affect its
sufficiency with respect to other Holders. If a notice or communicatign is
mailed in the manner provided above, it is duly given, whether or not the
addresgses receives it.

7.4 GOVERNING LAW. THIS AGREEMENT WILL BE GOVERNED BY AND
CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK APPLICASLE TO
CONTRACTS MADE AND TO BE PERFORMED ENTIRELY WITHIN SUCH STATE.

7.5 WAIVER OF JURY TRIAL. EACH OF THE PARTIES HERETO HEREBY
IRREVOCABLY WAIVES ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING
ARISING QUT OF OR RELATED TO THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED
HEREDY.

7.6 Entire Agreement, Etc. (a) This Agreement constitutes tha
entire agreement, and supersedes all other prior agreements, understandings,

representations and warranties, both written and oral, between the parties, with

respect to the subject mattar hereof, and (b) this Agreament will not be
assignable by operation of law or otherwise, except as provided herein with
respect to any Successor Company or Successor Warrant Agent (any such other
attempted assigmment in contravention hereof being null and void).
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7.7 Counterparts and Facsimile. For the convenience of the
parties hereto, this Agzreement may be executed in any number of separate
counterparts, each such counterpart being deemed to be an original instrument,
and all such counterparts will together constitute the same agreement. Executed
signature pages to this Agreement may be delivered by facsimile and such
fac.simu:s will be deemed as sufficient as if actual signature pages had been
delivered.

7.8 Captions. The Article, Section and paragraph captions
herein are for convenience of reference only, do not constitute part of this
Agreement and will not be deemed to limit or otherwise affect any of the
provisions hereof.

7.9 Severability. If any provision of this Agreement or the
application thereof to any person {including, without limitation, the officers
and directors of the Warrant Agent and the Company) or circumstance is
determined by a court of competent jurisdiction to be imvalid, void or
unenforceable, the remaining provisions hereof, or the application of such
provision to persons or circumstances other than those as to which it has been
held invalid or unenforceable, will remain in full force and effect and will in
no way be affected, impaired or invalidated thereby, so long as the economic or
legal substance of the transactions contemplated hereby is not affected in any
manner materially adverse to any party. Upon such determination, the parties
will negotiate in good faith in an effort to agree upon a suitable and equitable
substitute provision to effect the original intent of the parties.

7.10 No Third-Party Beneficlaries. Nothing contained in this
Agreement, expressed or implied, is intended to confer upon any Person other
than the parties hereto, any benefit, right or remedies.

7.11 Successors. All agreements of the Company in this
Agreement and the Warrant Certificates will bind its successors. All agreements
of the Warrant Agent in this Agreement will bind its successors.

[Remainder of Page intentionally left blank]
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IN WITNESS WHEREOF, the parties have caused this Agreement to
be duly executed as of the date first written above.

WASHINGTON MUTUAL, INC.

By: /s/ Fay L. Chapman

Name: Fay L. Chapman
Title: Senior Executive Vice Preasident

MELLON INVESTOR SERVICES LILC,
as Warrant Agent,

By: /s/ U. Julie Roh

Nome: U. Julle Rob
Title: Asalstant Vice Prealdent
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EXHIBIT A
[FORM OF FACE OF WARRANT CERTIFICATE}

[Unless and until it is exchanged in whole or in part for Warrants in definitive
form, thig Warrant may not be transferred except as a whole by the depositary to
a nominee of the depositary or by a nominee of the depositary to the depositary
or another nominee of the depositary or by the depositary or any such nominee to
a guccessor depositary or a nominee of such successor depositary. The Depository
Trust Company ("DTC") (55 Water Street, New York, New York) will act as the
depositary until a successor will be appointed by the Company and the Warrant
Agent. Unless this certificate is presented by an authorized representative of
DTC to the issuer or its agent for registration of transfer, exchange or Amount
Recovered, and any certificate issued is registered in the name of Cede & Co. or
such other name as requested by an authorized representative of DTC {(and any
Amount Recovered is made to Cede & Co. or such other entity as is requested by
an authorized representative of DIC), ANY TRANSFER, PLEDGE OR OTHER USE HEREOF
FOR VALUE OR OTHERWISE BY OR TO ANY PERSON IS WRONGFUL INASMUCH AS THE
REGISTERED :OWNER HEREOF, CEDE & CO., HAS AN INTEREST HEREIN,)*

WASHINGTON MUTUAL, INC.

LITIGATION TRACKING WARRANT

No.
Certificate for Litigation Tracking Warrants to-
Purchase Shares of Common Stock
of Washington Mutual, Inc.
THIS CERTIFIES THAT, s or registered assigns, ls the registered holder

of the number of Litigation Tracking Warrants set forth above (the "Warrants®).
Each Warrant entitles the holder thereof (the "Holder"), at its option and
subject to the provisions contained herein and in the Warrant Agreement referred
to below, to purchase from Washington Mutual, Inc. (the "Company™), successor by
merger to DIME BANCORP, INC., a Delaware corporation ("Dime”), the number of
shares of Common Stock (™Warrant Shares™), no par value per share, of the
Company (the "Common Stock”) equal to the Adjusted Litigation Recovery divided
by the product of {1) the Adjusted Stock Price, multiplied by (2) the Maximum
Number of Warrants, multiplied by (3) the Dime Exchange Ratio (1.1232), at an
exercise price per Harrant equal to the number of shares of Common Stock for
which one Warrant is exercisable multiplied by the Exercise Price, if any. This
Warrant Certificate will terminate and become void on the earliest of (i) the
Close of Business on the last day of the Marrant Exercise Period, (il) the Close
of Business on the date the Litigation has been disposed of in a manner such
that no shares of Common Stock or other securities or property will be issuable
under the terms of the Warrants and (iii) the time and date such Warrant is
exercised.

* To be included only if the Warrant is in global form.
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This Warrant Certificate and each Warrant represented hereby are issued
pursuant to and are subject in all respects to the terms and conditions
contained in a 2003 Amended and Restated Warrant Agreement dated as of March 11,
2003 as such agreement may be amended from time to time (the "Warrant
Agreement”), between the Company, as successor to Dime, and Mellon Investor
Services LLC, as successor to EquiServe Trust Company, N.A. and EquiServe
Limited Partnership, as warrant agent (in such capacity, the "Warrant Agent®,
which term includes any successor Warrant Agent under the Warrant Agreement), to
all of which terms and provisions the Holder of this Warrant Certificate
consents by acceptance hereof. The Narrant Agreement is hereby incorporated
herein by reference and made a part hereof. Reference is hereby made to the
Warzant Agreement for a full statement of the respective rights, limitations of
righta, duties and obligations of the Company, the Warrant Agent and the Holders
of the Marrants. Capitalized terms used but not defined herein will have the
meanings ascribed thereto in the Warrant Agreement. A copy of the Warrant
Agreement may be obtained for inspection by the Holder hereof upon written
request to the Warrant Agent.

Subject to the terms of the Warrant Agreement, the Warrants may be
exercised in whole or in part by surrender of this Warrant Certificate with the
form of election to purchase Warrant Shares attached hereto duly executed and
with the simultanecus payment of the Exercise Price in cash {subject to
adjustment) to the Warrant Agent for the account of the Company at the office of
the Warrant Agent. Payment of the Exercise Price will be made by certified or
official bank check or personal check paysble to the order of the Company or by
wire transfer of funds to an account designated by the Company for such purpose.
No fractional Warrant Shares will be isgued upon the exercise of any Warrant,
but the Company will pay cash in lieu of a fractional share as provided in the
Warrant Agreement.

As provided in the Warrant Agreement and subject to the terms apd
conditions therein set forth, each Warrant will be exercisable at any time from
and from time to time during the Warrant Exercise Period only and will not be
exercisable after the expiration of the Warrant Exercise Period.

The Warrant Agreement provides that upon the occuirence of certain
events the number of Warrant Shares may be, subject to certain conditiqns.
adjusted.

The Company may requizre payment of a sum sufficient to pay all taxes
and other governmental charges in connection with the tranafer or exchange of

the Warrant Certificates.

The holder in whose name the Warrant Certificate is registered may be
deemed and treated by the Company and the Warrant Agent as the absolute owner of
the Warrant Certificate for all purposes whatsoever and neither the Company nor
the Warrant Agent will be affected by any notice to the contrary.

The Warrants represent a contingent right to purchase shares of Common
Stock with an aggregate value based on a portion of any proceeds that may be
received by the Bank from the Litigation. There can be no assurance as to when
the Litigation will be resolved or the amount of proceeds, if any, the Bank or
the Company will receive therefrom. The Holders will not have any right to
control or manage the course or disposition of the Litigatiom or the proceeds of
any recovery therefrom.
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The Warrants do not entitle any holder hereof to any of the rights of a
holder of any Common Stock or Preferred Stock of the Company.

This Warrant Certificate will not be valld or cbligatory for any
purpose until it will have been countersigned by the Warrant Agent.

WASHINGTON MUTUAL, INC.

By

{SEAL}

Atteat:

Socretary

DATED:
Countergigned:
(

as Warrant Agent,

by
Auvthorized Signatory

A=3

grah S

Source: WASHINGTON MUTUAL, INC. 8-K. March 12, 2003 Bawered by Morningstar” Oncumen: Bese



EXHIBIT B

FORM OF ELECTION TO PURCHASE WARRANT SHARES
{to be executed only upon excrcise of Warrants)

HWASHINGTON MUTUAL, INC.

The undersigned hereby irrevocably elects to exercise [ } Warrants at an
exercise price per Warrant of ${ ] to acquire [ } shares of Common Stock, no par
value per share, of Washington Mutual, Inc. (the “Company”), on the terms and
conditions specificd in the within Warrant Certificate and the Warrant Agrcement
therein referred to, surrenders chis Warrant Certificate and all right, ticle
and interest therein to the Company, and directs that the shares of Commop Stock
deliverable upon the exercise of such Warrants be registered and delivered in
the nare and at the address specified below and delivered thereto.

Date: ¢

(Signature of Owner)*

{Street Address)

{City) (State) {Zip Code)

Signaturc Guarantced by:

* The signature must correspond with the name as written upon the face
of the within Worrant Certificate in every particular, without alteration or
enlargement or any change whatever, and must be guaranteed by a national bank ox
trust company or by 3 member firm of any national securities exchange.

.
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Securities and/or check to be issued to:
Name: ‘

Social security or Federal tax identification number:

Street Address:

City, State and 2ip Code:

Any unexercised Warrants evidenced by the within Warrant Certificate to be
isgued to:

Soclal security or Federal tax identification number:

Street Address:

City, State and Zip Code:
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EXHIBIT C

The following exchanges of a part of this Global Warrant for definitive Warrants
have been made:

CERTIFICATE TO BE DELIVERED UPCN EXCHANGE OR
REGISTRATION OF TRANSFER OF WARRANTS

Re: Warrants to Purchase Comron Stosk (the "Warrantz™) of Wazhington
Mutual, Inc. (the “"Company™)

This Certificate rolates to Warrants hejd in definitive
torm by (the "iransfoeror®™).

The Transferoar has requested the Warrant Agent by written srder te excharge or
register the transfer of a Warrant or Warrants. The ®Warrant Agent and the
Company are entitled to rely upsen this Certificate and are irrevoecably
authorized to produce this Certificate or a copy hercof to any interested party
in any administrative or legal proceedings or nfficial inguiry with respect to
the matters covered hereby.

[INGERT NAME OF TPRANSFEROR)
by

Datw:

Created by Mormingstar® Document Research
hitp://documentresearch.morningstar.com
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Exhibit 3

Form of
Warrant Agreement
Dated as of
December [ 1, 2000
among
Dime Bancorp. Inc.
EquiServe Trust Company, N.A.
and
EquiServe Limited Partnership
as the Warrant Agent



TABLE OF CONTENTS
Article I

Defined Terms

Page

Definitionsd......co00vvencvsnacncrassa cheessesesrreniaaaanan reesese 1
Other Definitiona.....cvviricacnsvorsccesannsscsvosonrasnannacsans 3

Article I1

-
» -

¥Marzrant Certificates

Issuance Of Warrant Cortificates............ccccovevcrnscavsccsasane
Porm and Dating.......... certecscasesessnsnreetssecntaronanna esrvsae
m:mmmugum......... ...... P cacescmann
Cextificate Rogistor..... ... ccincvrececcroaccsnssrsccascsnncosancs
Transfor And BXChANGO.. .. ..o cccrrssesavssrssssotsssnssscsnssasassss
Replacement Certificates.............. cesscsersanananas sesoesecsenn
TORpPOraxy CortifiCaten......ccuvveeerccectassonasassscnsessocscnans
Cancellation....c.icncitiiercaceccvensienctacrcnanns reecscsoncacnas

.
VONANeWNM
NS NeE b S

NN RNVNNN

Article 11X
Bxercise Terme

Number of Narrant Shares; Exercise Price..........cc.vovvvevscnvece
EXercise Period.........cieietncsccstcnttssnsessssasasensonsanosene
ERpAration. . ccvvrevencrerorrnssrontssaccsrssssssscascnananse
Issuance of Warrant ShBTeS.......c.ccccrvsorrssvncscsconsasscssanas
Fractional Harrant BRAYEE......ccccevcecstosscsnvsoncnsesssonncaane
Reservation of Warrant ShAYeS........ccccesanrsccacseanosacncasacses
Compliance with LaW.......cc0cceccvnnn testmccessststassvetsasnsenes
Holders Mot Entitled tO INCEresSt...cccoccevesccccsvccavrananas PP

Article IV

WWWWWWWwW W
.

VoINS WM

WOLYLYOE®I

Adjustments
Reclassifications, Redasignations or Reorganisations of comn

Article V

Warrant Agent
$.1 Nature of Duties and Responsibilities Assumed...........cccve0aeee. 11
5.2 Right to Consult COUNBBl....ccovevoteacociasessssscascsnsancarscsacses 12
5.3 Compensation and REAMDUCGEMEDL . ... .c.ccroterrocanssncncasascnnnns .. 13
:.(Iadmi!ieatiou.................................................... 13
.5
5.6

Change of Warrant Agent.......co--coeee cetessersarene crvncsecnceene 13




Article VI
Rights of Holders

Determination of values.........

Article VII

Miscellaneous

INEOIMACLON .. s v teavinsanerrorvrans

Ceveorvanssenansnncenens

GOVERNING LAW..........c.... conn

LR B KR R R RS R |
.
PO dOAND WM

EXHIBIT A--Form of Warrant Certificate

s raa s

6.1 Holders not Stockholder@......cccovsrccerennsacssssncsscssanssansssea
6.2 Claims by HOLABYB. . .cevuvevencsacsssscsnarssnosssssnsoacsosassvaanes .
6.3 Control of Litigation....c..cvvevverenccccaacvssscncnconssncsoncscanns
6.4

L N R N N S R R AR I N A

D I A R O A R R I N Y

R R R A e IR N R B IR E A B IR I S IR ]

NOLLCOBB . st cveicantaosarevassssacsstosssrsoasssnrsssrverossosaseasssns

WAIVER OF JURY TRIAL...cccvececcrnne esescneravecsereessachanandnseas
Entire Agreement, BlC.......ccoesevsacccrsansasavsonsssssancnss chens
Counterparts and Paceimlle....ccveatncersvonrieccnecncsseracarcanans
0 No Third Party Beneficlaries..........covvenevneccnrcnsorsnnerescens
1 BUCCOBBOTB . oo cvsercesseasssasasassacsnsssosososssssoceorosansensneses

EXHIBIT B--Form of Election to Purchase Warrant Shares
EXHIBIT C--Certificate for Exchange of Global Warrant Certificate

ii

14
14
18
15
15
16
16
16
16
16
16



Warrant Agreewment, dated as of Dacember [ ), 2000 (this °*Agreement”), among
Dime Bancorp, Inc., a Delaware corporation (the 'uqnnx') and EguiServe Trust
Conpany, N.A. and BquiServe Limited Partnership collect vely as Warzant Agent
(in such capacity, the *Narrant Agent®).

Recitals

A. The Board of Directors of the Company has authorized a distribution (the
*Distribution®) of one Litigation Tracking Marrant(TM) (a *Warrant*) for each
share of the Company's common stock, par value $0.01 per share (*Common
Stock®), outstanding as of the Close of Business (as defined below) on the
Recovd Date (as defined below). Each Warrant represents the right to purchase
shares or & portion of a share of Common Stock (subject to adjustwent as
g:orid.d herein), upon the torms and subject to the conditions herein set

B. In order to issue Warrants in the Distribution and to issue Warrants to
holders of outstanding Convertible Securities (as defined herein) who axercise
or convert such Convertible Securities at any time and from time to time before
the occurrence of the Trigger (as detfined hersin), the Company has determined
to enter into this Agreement with the Warrant Agent.

NOW, THERBFORE, in consideration of the premises and the mutual covenants
contained heraein, the parties agree as follows:

Article I
Defined Terms

1.1 Definitions. As uaed in this eement, except as otherwise expressly
provided or unless the context otherwise rsquires:

*Adjusted Litigation Recovery* means an amount equal to 85% of ths amount
cbtained from the following equation: (a) the Amount Recovered minus (b} the
sum of the following: (1) the total of all expenses incurred by or on behalf of
mmmmmyug:nuqmuugauummmmgmmz
Recovered (whether incurred before or after the date hereof), including,
without limitation, fees and expenses of counsel, witnesses, experts and
consultants, (ii} the total of all expenses incurred by the Company in
connection with the creatiom, issuance and trading of the Warrants, including,
vithout limitation, legal, financial advisory and accounting fees, the fees and
expenses of the Warrant Agest and printing and registration costs (whether
incurred before or after the date hezreof) and (iii) an amount equal to the
Amount Recovered, less the expenses described in the preceding clauses (i) and
(i), multiplied by the combined highest federal, Mew York State and New York
City income tax rates applicable to financial institutions in the year {(or
years) in which the amount of the damsges (in whole or im part) is fixed or
determinable (after taking into account the effect of the deductibility of such
taxes for fedoral and state incoms tax purposes).

*Adjusted Stock Price” means the average of the daily Closing Prices of a
share of Common Stock for the thirty consecutive Trading Days ending on and
including the Determination Date minue $0.01; provided, that if the coatext in
which this defined term is used is with respect to securities other than shares
of Common Stock, then *Adjusted Stock Price® means the average of the daily
Closing Prices of a unit of such securities for the thirty consecutive Trading
my-mmmuummmmuoamummcmuuwsu
deterained for such securities in the manner described in Section 4.3; and
provided, further that if the context in which this defined texrm is used is
with respect to property other than publicly traded securities, then *Adjusted
Stock Price” means the Fair Market Value of the amount of such property
distributable in respect of one share of Common Stock.

'mm'mmmumtofmmhwmm
Fair Market Value of any propexty or assets actually received by the Bank
Puxsuant to a final, nonappealable judgeent in or final settlement of the
Litigation (including any post-judgment interest actually received by the Bank
on any Amount Recovered).



“Assistant SocYetary® Ieans any assistant secretary or person of similar
title of the Cowpany.

sBank® means The Dime Savings Bank of New York, FSB, o fedsrally chartered
savings bank or any successor thersto.

sgoard® means the Board of Directors of the Company or any commirtee thersof
duly authorized to act on behalf of such Board of Directors.

“Business Dsy* msans a dsy other than a Saturdey, y or ocher day on
Tammnmrmuwmmmm“mmmmuo
close.

sClose of Business® on sny given dats means 3:00 P.M., New York City time,
om such date; provided, however, that if such date is not a Busimess Day it
will wean 5:00 P.N., Mew York City tims, om the next succeeding Business Day.

axchange

during the five consecutive Trading Days ending on and including the
Determination Date), or, if not listed or admitted to trading on any mational
securities exchange, the of the closiag bid and asked prices regular
way (with amy relevant due bills attached) of & share of Cosmon Stock on the
over-the-cowter sarket on the day in question as reported by NASDAQ, or 3
similar genarally scocepted reporting service, or i€ not so available as
determined in good faith by the Bosrd, on the basis of such relevaat factoxs a9
it in good faith comsiders sppropriate.

sCombinacion® weans an event in which the Company consolidates with, merges
wicth h:r .ll’:to. or sells all or substantially all ica proparty and asgets to
anothexr Pereon.

*Determination Date® means the 10th calendar day before the date on which
the Bank receives the total amoust of the Amount Recovered unless such date is
not a Trading Day, in which case the Detarmination Date will ba the next
succeeding Trading Day. If the Amount Recoverad is payabls the United States
Government in installments. the Determinaticn Date will be 30th calendar
day before the date om which the 8ank receives the last installment of the
Amount Recovered unless such date is not & Trading Duy, in which case the
Determination Dete will be the next succesding Trading Day.

"Exchange Act® means the Securities Bxchange Act of 1934, as asmended.

sPair Market Value® means the fair market value of the relevant properxty on
the Detormination Date as determined in good falth by the Board, on the basis
of such factors as it in good faith considers appropriate.

sHolder® means the duly registered holder of & Marrant under the terma of
this Agreement.

spicigation® means the Bank's case against the United States Governmant in
the United States court of Pederal Claimp entitled Anchor Savings Bank, PSB v.
United States, No. $5-335C, filed on Japuary 13, 1995.

*HASOAQ* means the stock market and sutomated quotation system operated by
the Nationil Association ot Becurities Dealers, Inc.

*NYSE" means the stock exchanges operated by New York Stock Exchange, Inc.

«0fficer® means the Chief Ewecutive Officer, the President or any Executive
vice President of the Company.



"Berson® means any individual, corporation, partnership, joint venture,
limited liability company, association, joint-stock company, trust,
unincorporated organization, government or sny agency or political subdivision
thereof or any other entity.

vRecord Date® means the date fixed by the Board for the Distributiomn.

sSEC" means the Securities and Exchange Commission.

uSecretary®” means the secretary of the Company.
"Securities Act” means the Securities Act of 1933, as amended.

"Trading Day® means a date on which the NYSE or NASDAQ (or any successor
thereto) is open for the transaction of business.

*Trigger* means the occurrence of all of the following events: (a) receipt
by the Bank of the Amount Recovered in full, (b) determinatiom by the Bank of
the amount of the Adjusted Litigation Recovery and (c) receipt of all
regulatory ] to issue the shares of Common Stock to be issued
upon the exercigse of the Warrants, including without limitatiom, the
effectiveness of a registration statement relating to the issuance of the
Warrant Shares under the Securities Act.

"Warrant Shares® means the shares of Cowmon Stock of the Company issued and
received upon exercise of the Warrants.

1.2 Other Definitions

Defined in
Tarm Section
"Agent Members®. ..........ccivchciesenennraccanns serenees . 2.2(c)
sCortificate ROgioter®. . cccvcciccnacannes ves .
sCertificated Warrants®........cccccvcve- . 2.2(a)
"Common BLOCK®.....ccrcccocorene . Recitals
b Recitals

L R N R R R R N

Company*
“Convertible Securities®.

"Numbey of Shortfall Shares"...... ceessersse cessssevsas eesssesns ee 3.7({b)
PREGLOEY AL e cesotcancsrsancsssrssasvene Cevetecvscvasensrrarsaareen 3.7{a)

B ARB® . ccverssaccorncnsstasrasasscsnmamaanasns esvans aeveesvssssscs 2.3(D)
-:mmmtm ............................................... 2.1::)

- 80 COMPANY®...ccavevoresnres eeseccscssssrnassersasssesssces 4.2(D)
*Texmination DAte™.....ccocnveanercnrscencsacne eeeecrannnes ceersess 3.3
"Paxmination Notice®.....cc0cevveee tesesssoancse tescssessesesnneen 3.3
"Transfer AQONt®. ......cccvovesssacscsses vesasesscaccssnasenssnss ae 3.5
"Harrant®........ vesesmseseserrasssscsrsaresaneaneronn sesearscnma Recitals
"Warzrant AGent®......cceccescacscoce eveces eeessssssrssrsssssscssss Rocitals
"Harzant COrtifiCate® . cccceercnrioncaranccoeccncsenanntocsessnonns 2.1{a)
*Warrant Exercise Period®...........cccccicrceccnccen vesseresansee . 3.2(b)




Article 11

Warrant Certificates
2.1 xnum of mut ouu!tenm. (a} As soom a8 practicable at::i- the

Record Date, udmu the Company wi
countersign, w n sond by first-Class, postago-prepaid
-uum umiwa;thww.m.um

nmnoldoroteu-uum of the Close of Business on the Record Date,
ammumm&:m“mmuzh ., One or more
¥arrant Certificates. in mmnxym form of Exhibit A to (a *Narrant
Certificate®), ev: one Marrant for cach share of Common Stock held.

accordance vith the terws and conditions of such mlbh Securitics.

{c) The msximum nucber of Warraats (the “Maximum Number of Waerrantas®) that
may be issusd herounder is equal to (i) tho aumber of shares of Common Stock
on the Racosd Date plus (1i1) the number of Warrants thot holdars of
Oonvertible Securitics would be entitled to receive had such Comvertible
Securities been exsrcised immediately before the Record Date.

2.2 form and Dating. The Warrant Certificates will be substantially in the
torm of Bxhibit A, hererc. The Warrants oay have such notations, leogemds or
endorsesent. incons

s as the desn ate and a8 are not istent
with the ummurw!uuzxw required by law, or
stock zule, sgresments to ch the subject, if any, or usige
{provided that any such notation, legend or endorsement is in a form acceptable

fa) Certificated sarrants. The ¥arrants osy be issued in detinitive form
. reprasented Dy a mltcnl ¥arrant cuuuute ({such certificate and all other
certificates yepresenting physical delivery of Marrants in definitive form
being called 'cuuueaud sarrants®) .

(b) Global Warvant. The Warrants be issued in ths torm Of one or more
mlx registered global certificates with the glodbal securities legend set
£ in Exhibit A hersto (the “Global Marrant®), which will be registered in
the name of the Warzant Agent on behalf of beneficlial cwmers of Werrants and

deposited in an account with the Depository Trust Company {or with such other
custodian as it direct) {*DTC*} , and registered the name DIC or a
nominee of DTC, ¥y by the Compeny by Warrant
Agent as hereinatter provided. The mmber of repcasented by Global
Warrants may from tims to tiome be imcreased decreased by adjustments sede on
mmammwwmutnmmoummuz

provided. Bection 3.5, owners of beneficial interests in

& Global hr:m -n bo cut.:l:hd to n«iw m-sux Selivery of
u:sl.uelndhmu:-.

Bock-BEatry Provisions. Mewbers ol. or puuctr-u ia, DIC ("Agent
Neaubers®) will have no rights under thi to any Global
maumltwtnumorw:nmmtoer
Global Marrant, and DTC may be tyeated by Company, the Warrant and |

co:ynon: - ummma:‘mam!u:m:rotlm
obal Htarrent for muom m Wﬂ!.
nothing herein will ch the Narrant

Company or the Harrant Agent cuect to m:m cert ucltion.
pmuahrmhwimim:tmm ‘ u.ubunonmcndin
Agent Mswbers, the opsration cus mm DTC governing the
:a‘utci?otmrtghuo!ahold.rctl icial interest in any Global
rrent.

2.3 Bxecution and Countursignature. {a) With respact to any Global Warrant
to bo iasued horeunder, one Officer will sigm, and the Becretary or aay
Asgistant Secretary will attest, such Glcba mnuc. The Marrant

4



Agent, uton the written order of the Company signed by an Officer, will
countersign any Glcbal Warrant cercificote by manual or facsimile signature,
and guch Global Warrant will be deposited in accordance with Section 2.3(b)

(b} with respect to all other warrants, an Officer will sign, and the
8 Sacretary or sny of its Aesistant Secretaries will attest, the

Narrant Certificates for the Company by manusl or facsimile signature. The
mmngcu will countersign and deliver the Warrant Certificates for
or!?ml ssue, in each case upon A written order of the Compsny signed by an
o:!arotmm.wmruu?cuy {in addition to the aumber of
mmu;;::d-uo-mmeoﬂglnl ssus of Narrants is to be
counters .

{c) If an Officer whoae signature is on a Warrant Certificate no longer
holds cthat office at the time the ¥arrant Agent countersigms the Werrant
Cortificate, the Warramt will be valid naverthaless. A Warrent will not be
valid until an authorized signatory of the Warrant Ageat manually countersigns
the Narrant Certificate. The signstura will be conclusive evidence that the
Waxrant Certificate has been countersigaed under this Agreement.

(d)mmmm:.y.mmn?mtmuwcutu
wto countersign the Warzant Certificates. Unless limited by the terms of
appointment, such agemt may countersign Marrant Certificates whensver the
uarrant Agant moy 30 s0. Bach reference in this Agreement to countersignature
mmmmlmwmw.uﬂmﬂumm-—
as the Warrant Agemt for service of notices and demands.

2.4 Cortificate Register. The ¥Marrant Agent will keep a vregister (the
sCertificate Registor”) of the Narraat Certificates and of their transfer and
which Che Compsny may examine wpon ressonsble notice. The Certificate
Register will show the names and addrsases of the respective Nolders and the
date and number of Warrants evidesced om the face of esch of the Warrant
Cartificotes. The Cospeny and tha Warzamt Agent way desm and troet the Person

waryant Certificate amd meither the Company nor the MNarrant Agent will be
affectad by notice to the contrary.

2.5 Transfer and Exchange.
{a) Transfer and Exchamge of Cextificated Warrants. When Certificated
are prosented to

| Narrants the Werrant Agent with a request to register the
txanster or exchange of such Cartificated Warrants, the Warrant Ageat will
Tegister the reasondable

Certificated Marrante surrendered for transfer or exchange will be duly
endorsed or accompanied by a written instrument of transfer in form ruasonably
satisfactory to the and the Marrant Ageat, duly executed by the Holder

thersof or its attorney y authorized in writing.

(b ) Restrictiona on Transfer of Cartificated Wazrants for a Bensiiciasl
Interest in a Global Werrant. Certiticated Warzante say not be aeh-md for a

(c) Tranafer and Exchangs of Global Warrants. The transfer and exchange of
benaficial intarests in a Global Warrant will be effected through DTC, in
accordance with this Agreement and the procedures of DTC.



{d) Restrictions on Transfor and Exchange of the Global
Warrant. Notwithstanding any other provisions of this Agreement, Glcbal
mmto-ymh:rmtoudunwolemwmulndmo!mor
by a nominee of DIC to DIC or another nomines of DIC or by DIC or any such
nominge to & successor depositary or a mominee of such successor depositary.

. {e) Authentication and Distribution of Certificated Warrants. 1f at any
time:

{1} DIC notifies the Company that DIC is unwilling or unsble to continue
s depositary for Global NMarrsnts and a successor depositary for Global
warrants is not appointed by the Company within 99 calendar days after
delivery of such notice;

{i1) DTC ceased to be a clearing agency registered under the BExchange
Act; or

{111) the Company, in its sole discretion, notifies the Warraat Ageat in
writing that it elects to cause the issuance of Certificated Marrants under
this Rgreement;

ritien oraer ol vumx tg:: ? OEtioer regmosting the Belivery of
tten an car m ng very o
Certificated Warrsnts to the holders of bemeficial interssts im the Global

part. Agent
will de tmmmu:emwwmmum:.uom
¥arrants are oo registered in accordance with the instructions of D7C.

(£) Cancellation or of Global Warrants. At such tims 3s all
beneficial interests in Olobal Warrants have sither besn for
Certificated Warraonts, redecmed. repurchased or canceled, such Global Warrant

the
Warrsut Agent. At any time before such cancellation, if any benmeficial interest
in a Olobel Warrant is exchanged for Cartificated Marrants, redeemsd,
repurchssed or W,mmumowwmmm
warrant will be xeduced and an adjustment vill bo made on the booke and recoxds
amwwuumummmw.wmmmc
or DIC, to reflect such reduction.

{g) Obligations with Respect to Transfers and Exchanges of Warrants.

{1} Te permit registrations of tranafers and exchanges, the Company will
execute and the Warrant Agent will countersign- Certificated Warrants and
Global warrants as required pursuant to the provisions ot this Saction 2.5.

{11) All Cegtitficatod Warrants snd Glcbal Marrants issued upon any
registration of transfer or sxchange of Certificated Marrants will be the
valid obligations of the Company, entitled to the saxe benefits under thie
Agreenent as the Certificated Marrante or Global Warrsats survendered upon
such registration of transfer or exchange.

Narrant, warrant
whose amme any Warrant is registered as the absolute owner of such Narrant
sud neither the Warzant Agent aor the Company will be atfected by notice to

the contrary.

tiv) No sexvice charge will be n-ao to a Nolder far any registration of
cransfer Or exchangs upon surrender of any warrant mlueato at the
office of the Warrant Ageant maintained for that purpuee. The Company may

mtn‘m-uollmmum tO cover any tax or other govecrnmental
be imposad in connection with any registsation of transtor
or tm m Cartificates.

2.6 Replacement Certificates. f a utnneod Warrant Certificats is
surrendered to the Warrant Agnnz £ the Holder of a Warrant Cercificate
claims that the Warrant Certificate hn been lost, destroyed or wrongfully
taken, the Company will issue and the Warrant Agent will Countersign a
m&m Warraut Cartificate if the

&



regquirements of the Marrant Agent and of Section 8-405 of the
as in the State of Mew York sre met. If

Narrest Cestificate is replaced. The
mmmmwmmmmmlmtwcmuw in

;
]
?
i
¢
:
:

2.7 m&mui@u-. Until definitive Warramt Certificates are resdy
for delivery, may prapare and the Narraat will countersign
temporary Warramt Certificates. Temporary Marrant Certificates will de
substantially in the foxwm of definitive Warrant Certificates but say have
variaticns that the Cowpany considers ate for tOWpOTAry Narrant
Certificates. Without umresscnable dslay, the Company will prepare and the
warzant Agent will countersign defimitive Warrant Certificates and deliver them
in exchange for temporary Warrant Cartificates.

2.8 Cancellaticn. {a) In the ovent the Company will purchage or otherwise
acquire Certiticated Warrants, the same will thercupon be delivered £o the
Warrant Agent for cancellation.

{b) The Warrant Agent and no one elss will cancel and dastroy all Warrant
Certiticates surrendered for tranefer, exchange, replacement, exercise or
cancellacion and deliver a certificste of such destruction to the Company

directs the Warrsat Agent to deliver canceled Marrant

the The Company
to replace Warrsat ficates to the axtant they evidence Warrants that have
beecn exorcised or Warrants that the Company has purchased or othervise
acquired. .

2.9 Purchase of Warrante by the Company. The Cozpany will have tha right,
axcept as limited by law or other sgreement, to purchase or otherwise acquire
Marrante at such times, in such monner and for such consideration as it may
deem appropriate.

Article 1II
Exorcilse Turma
3.1 Xumber of Marrant Shares; Exsrciss Price. Bach Warramt will, upon

Narrants at as exercise ce 1 to the nusber shazes of
Common Stock for which the Warrant is exercisadle smitiplied $0.01 (the
“Exercise Price®). All calculations mads pursuant to 8ect 3.1 vill be
rounded to the nearest ten-thousendth. When exarcising Warrants, s Holder shall

pay & total EBxercise m«:o.ol $0.01 ’;t each whole share of Cosmon Stock the
Holder will receive upon such exercise.

.3 Exercise Period. (a} The Company vwill provide notice, ae described below
"Exercise Motice®) to each Holder smd the Narrant Agemt, of the occurrence
of the Trigger not morea tham 1S calendar days sfter tha occurrence thereof. 1f

installwents, the Trigger will mot deoted to occurred until the Bank
receives the last installment of the Amount Recovered. The Exercise Notice will
be dated the date it is firet sent to Nolders and wil by means of

(1) that the Trigger hes occurzed,
{1i) the total number of sharea for which the Marrants are exercisable,
7



{1i1) the numder of shares of Coemon Stock for which one Warrant is
exercisable,

{iv) the Exercise Price per Warrant,

(v} the manner in which the Warrante are exercisable, and
{vl) the date on which the Wexrante will no lomger be exexcisable.

{b} Bubject to the terms snd conditions set forth herein, each Harrant will
be exercisable at any time or from timo to time curing the 60-day pericd
commencing on the date on which the Exexcise wotice is first sent Lo Nolders
pursuant to Section 3.2{(a) (the *Warrant Exercise Period®).

{c) No Warrant will be exercisable after the Close of Business on the last
day of the warrant Exercise Period.

3.3 Expiration. A Warrant will terminste snd become void as of the earlier

the Close of Business on the last day of the Warrant Sxercise Poriod, the

Close of Business on the date the Litigation has been disposed of in a manner

such that no shares of Common Stock or other securities or property will be

issuable under the terms
e

A

of the

or the expiration of the Warrant Exercise Period mot mors than

the occurrence thereol. The Termination Notice will be
ted the date it is first sent to Molders snd will be provided by means of a
press release to one OF WOre national news services and by sailing such notice
first class, postage prepsid, to each Holder at such Holder's address ss it
mzmt»m“tm Register. The Termination Notice will state the

ng:

(4) that the Termination Date has occurred or the Warrant Exercise
Pericd has expired. as the case may be, and

(ii) that all outstanding Warrants have terminated snd become void.

The Warrants will terminate and bescoms vold as provided herein notwithstanding
the Company's failure to give the Termination Motice.

3.4 Manner of Bxercise. Warzaats may be exexcieed upon (i) surrender to the
Agent of the Marrant Certificates, together with the form of election
reverse

either in full at any time or from tise to time ia part. In the event
that & Narrant Certificate is surrendered for exercise in respect of less than
all the Narrant Shares purchasable on such exsrcise at any time before the

3.5 Issusnce of Warrant Shares. Subject to Sectiom 3.6, upon che surrender
ozmms:summr-{:a:o:mmnm“uumnen
sue

countexsign and delivar to or upon the written orvder of the Holder and in such
name Or names as the lolder moy desigmate, s certificate or certifticates for
the number of full Warrant Shares o purchased upon the exsrciss of such
Waxrants or such other sscurities or property to whick it is entitled, to the
Parson or Persons estitled to recpive the sgme, together



with cash a8 provided in Section 3.6 {n respect of any fractional Marrant
Shares. Such certificate or certificates will be dsemed to have been 1ssued and
any Peraon so designated to be named therein will be deemsd to have becowme a
holder of record of such Warrant Sharss as of Lhe date of the surrender of such
Warrant Cortiticates and payment of ths Exercise Price.

3.6 Practional Marrant Shares. The Company will not issue fractional Marrant
ghares. If any fractiom of a Warrant Share would, except for this Section 3.6,
be issuable, mmunfuyummm.um to (a) the sum ot (1)
the Adjusted Stoek Price snd {ii} $0.01 (the Exercise Price por whole Narvant
Share that would have bean received), multiplied by (b) such fraction. Such
cash amount will be rounded to the nearest whole ceat. ’

3.7 Resexvation varzant
to at all times kesp reserved and available out of its authorised and unissued
Motmm“mammuwuaummmt
in 1 of all

umuthumcuﬂiwutwmmmrumwm:.l.m
registrar for the Common Stock (the *Registrar®) will at all cimes until the
Terminaticn Date, or the time at which all Warrants have been exercised or
canceled, resorve such ousber of muthorised shares as will be required for such
purpose. The Compeny will keep & copy of this Agreament on file with the
Registrar. The Company will supply such Registrar wich duly executed stock
certificates for such purpose and will itself provide or othexwise make
svailable any cash which msy be payable as provided in Section 3.6. The Company
will furaish to such Registrar a copy of all notices of adjustments and
certificates related chereto transmitted to each Nolder.

(b} 1f, upon the Trigger, the nusber of shares of Common Stock authorized
mmuummuﬂmummmumm-a

3.8 Compliance with Law. {a) Notwithstanding anything im this Agreewent to
the comtrary, in a0 ovent will a HOlder be eatitled to exarcise a Warrant
unless (i1} a rogistration stastement f£ilod under the Securities Act in
of the issuance of the Warrant Shares is then sffective or (ii) an exesption
from such registration requiremsnts is svailable to all Holders under the
8ecurities Act at the time of such exercise.

b} 1t shares of Common Stock required to be reserved for purposes of
mrciuofnzomm.m other Fedaral or state law or

3.9 Holders Not Entitled to Interxest. Notwithstanding anything to the
contrary, Holcers will not be eamtitled Co receive any interest or additionsl
shares of our commom stock for any period. including, without limitacion, the
pericd of time hetween the date on which the Bank receives the Amount Recovered
(in full or in part] and the date on which the Warrants bDecome exercisable.




Article IV

adjustmants
4.1 Reclagsifications, Redosignations or Reorganizations of Cowxon
the Company will issue by reclasgificatiom, rodesignation

reorgenization of the shares of Common Stock of capital stock of the
Compasy s any such event, the lolders will have the right to receive
upon execrcice of sach Warrant the mumber of such capital stock of the

4.1(a) will be {n the same ion and type &s one share of wan
0F OF converted O 88 & result Of swuch reclassificatiom,
redssignation or zatiocn. Such adjustmsnt will become offective

Warrants Adjusted Stock Price of the capital
stock, other securities or rty that one share of Common Stock was
exchonged for or consverted 85 a result of such Cambination.

lh)mmmmtmo!mmm.mmzhlo: t{
that tha will hove right to receive in the circumstance set fort

Holdars
in Section 4.2(a) will be in the same proportion and type s one share of
Cosmon Stock was for or converted into as & result of such

successive Combinations involving the surviving or acquiring Person (the
*Succesoor Company®} in any Combinatiom.

{e) ummuammummnmmuuuummuag?
M 100rs W

redssignation or sation described in Ssction 4.1 or any Combination
dascribed in Section 4.3, the Bxercise Prics of one Warraat af
reclassification, redes . reorganigation or Combination will equal (i)
if the Marrants ere into stock oaly or et

are exercisable for cash or property omly, $0.01. The Exercise Price may be
to the extent permitted by law, in such wemner, if , and at such
. 88 the Board mey determine in good faith to be equitabla in the

10



make, without the coneest of the Holders, such adjustsents to the nm-:t’ thie

Article IV, in lcccrdnﬁ.::r.h nu::‘:::onehl :la::u and principles, as will be
Y » . O ect

Pitciuge Figcs o6 Siorensts, . [1I0% PiRion of such Boerd, Lo protect fuen

4.5 Notice of Cortain Iransactions. In the event that the Compuny will
publicly anncunce a plan (a} to effect any reclassification, redes on or
sation of its shares of Common Stock, (b) to effect any tal

recrganization, consolidation or werger or {(c} to effect the voluntary or
involuntary disgolution, liguidation or winding-up of the Company, the Compeny
will withis S calender days after such public annocuncement send to the Warrant
Agent and the Warrant Agest will within S calondar days after receipc thereof
send the Molders a notice (ia such form as will be furnighed to the Werrant
Agent by the Company) of such action, such notice to be mailed by tre
Narrant Agent to the Holders at ir addresses as they appear in the
Cextificate Register, which nmotice will specify the expscted date thac such
lmuml-ummmmwm.otmutmta
thereis by the holdars of Cowmon Stock and will briefly indicate the effect of
such action on the Cosmon Stock and on the number and kind of any other shares
::uoekmon::umlzm::my. ua:{.ndthm:e!mrn

Common Stock other securities or property, any. purchasoble upon
mrciuutuehmudthomnlum«u!mﬂmuuet:om
adjustment which will ba required 8 a result of such action.

Warrant Agent
5.1 Nature of Duties and Responsibilicies Assumed.

(2} Appointmeat. The Compsny hereby appoints the Warrant Agent to act as
agent of the Company as eot forth in this Agrecment. The Warzant Ageat hereby
accepts the appointment as agant of the Company snd sgress to perform that
agency upon the terms and conditions hezein set forth, by all of which the
Company and the Marremt Woldera, by their acceptance thereof, will be bound.

et the Resvant viil dos it 3 or doetiase et oy ract
Agreement . Agent necessary or ac
or matter be proved or established by the Company prior to taking or suf g
any action hereundey, such fact or mstter (unless other avidence in respect
thereof be herein dcally prescribed) way be deemod to be conclusively
proved and establ by a certificate @ by ao Officer and delivered to
the Warrant Agent; snd such certificate will be full authorization to the
Wazrant Agent for sny action taken or suffered in good faith by it under the
pravisions of this Agreement in roliance upon such certificate.

{c) Liability of Warrant Ag:'u. The Warrant will be lisble hereunder
mz for ite own nagligence, faith or willful misconduct. The

counters on

describing the Warrant Agent or action takem or to be taken by it} or be

umw»wmm. but all such statements and recitals are and will
to

11



been made only. will not have amy liability or
responsibilicy in respoct of the legelity, validity or eaforcesbility of this
Agreemant or the executiom and delivecry except the due ion hereot
the Ma: } or in respect of the validity or executioa of Warrant
Cartificate {except ite countersignet: thereof); mor will it be responsible
or liable for any bresch by the Company of covenant or condition contained
in 8 Agreemsnt or Certiticate; nor will i responsibla or

;ethod or

facts that would regquire such adjusteent or chasge: nor will it any act
mmwwn:y upm!cnormyutomw o
authorization or reservation any shares of Common 8tock to be issued
pursuant to this Agreewent or any Warrant Certificate or as to

be
be responsible or liable for any
of contained

by Company
or responsibility to the Company
to any Warrant Nolder for amy action takem, or amy fatlure to take action,
» CORBENT, Ortder, certificate, or
ghorm.dwmculntmtmﬂyhumwmmmu

relative mn:illg.d any such ‘:e:tw. suit or proceeding m o
Marrant Agent brought tS name as varrant recovery
2." vl!l‘botocmmhbmuc ozmmmnﬁmm

T raspactive rights or iaterests may sppesr. sazrrant Agent
promptly sotify the Compeny in writing of any claim mede or sctiom, suit or
proceeding institutod agnimst it srising out of or in connection with this

-

{e) Instructions from the Cowpany. The Marxrant Agent is hereby authorized
and dirscted to sccept written instructions with vespact to che performance of
its duties hereunder from au Officer. and to apply to any such Officer for
advice or instructioms in connectiom with the Warrant Agent's duties, and it
will not de liable for any sctiom takem or suffered to be takes or omitted by
it in good faith in accordsmce with the instructions of any such Officer.

{£) Ageste. The Marrant Agent may execute and exercise of the rights and

Ehroush 1te & m..x.""‘“ ageats ot employess povide: hvever: recomaibue Crre’

te at . agents or ewp . " . e cave

has been exercised -muxmmmm%wmumnea
attorney. agent or employes.

(g} Other Acta. The Company will perform, execute, acknovledge and deliver
or cause to be performed, executed, sckaowledged and delivered all such further
scts, instrunents and assurances as moy resscnably be requived by the Narrant
?n:lnom:tomummmumtmtumammo

reoment .

{h) Agreement as Source of Duties. The Warrant Agent will act hereunder
solely as agent of the Coapany in 3 ministerial capacity, and itc duties will
be determined solely by the provisione hereof.

5.2 Right to Comsult Counsel. The Warrent Agent msy at any time comsult
legsl couneel satisfactory to it (who may be legal counesl for the Company)
the opimion of such couneel will ba full and complete authorization and
protection to the Warrant Agent as to amy action takes, suffered or omitted by
dt 1o good faith in accordance with such iong , however, that the
mgwﬁllhnmmwam cthe selection of such
counsel .

with
and

12



5.3 Componsation and Reimbursewent. The CoSpAny agrees to pay to the Marrant
hgont from time to time compensatiom for all sarvices rendered by it hareundar
as sst forth in tho attached Exhibit D, and to reimburse the Warrant Agent for
reasonable expenses and disbursesents mlamlmuthmmeuum
ond administration of this Agreement {(imcludiag the reasunable coapensaticn and
mmotlnmllmmtwmtm-olmuo!

Warrant Agent's negligence, bad faith or willful misoconduct.

5.4 Indemmificotion. The Company agrees to indemnify the Warrant Agent for,
and to hold it harmless against, any l.ou. lisbility or expenses
without negl Mluthotvsu m:mtum srising out of

or in on wich the acceptance and adainistration of this Agresment.
lncmdlng the costs and expenses of defending iteself oguut any claim or
liability in connaction with the exexcise or performance of sny of its powers
umtu hereunder. In nO case will -nhnrpanylnunbh:o:hempucy

or special, « incidental or conssquential loss or of any kind
-Muunt (hclwu'. but not limited to, lost profits)., even if such party
has besn advised of the possibility of such damages.

$.5 Narrant Agont May Nold Compeny Securities. The Marrant Agent and any
stockholder, director, oluoor ct z: oyes of the Werrant Agent say buy. sell
or deal in eny of the Marrants r sscurities of the Company or i
aftiliates or have a poc-nury h:uu; in any tramsaction in which m chny

or its atfiliaces be interested, or vontract with or lend mosey to :ln
Company or its affil mu&:ﬂnmutﬂlywtmwnm
wers not the Warrant under this Agreement. Kothing herein lpreclndn

mwmzuuttlmlmmsmmwmuuyuth
capacity.

5.6 Change of Varzant Agemt. mmw:mmtmmhu
from its duties under this Agreemsnt upon 90 caleadar days® prio:mueam
writing matled, by registered or eanl!iud sail, to the Company.

@3y remove the Warrant Agemt Or U{m
days' prior motice in writing, mailed to the Warrant AQent Or sucCsssor warrant

f:opoﬂyor .!!un for the purposs of rehabilitation,

iquidation, thenm may Tomove the femediately. If the
hrmtnmmlp-w o:—undormmm acting,
the & successor to the ¥arrant Agent and will, within 3
oalndard‘yl tollovlq ludlm ve notice thersof inudtm to
each registered holder of the Warrant ﬂcltu. If the Company fails to
make such sppolntment within a period of 30 calendar days after giving notice

Tncapacity by ¢ "m:t..,““' o9 OF incapacitated Warrant Agunc, than tha fompany
incapacity or iscapsc ant
agront.oprton:h mummm:mmuam-»:
warzant agent i ,» the auccessor werrant agest will
be vested with m sane mn. uﬁu Miu and responsibilicies as if it
had bsen originally nemed as Warzant Agent without further act or deed; but the
former Marrant Agent will deliver and tramsfer to the successor Warrant Agent
any property at the time held by it herseader, and execute and deliver any
further ununec, conveyance, aaor“mtucmm Pallure
to gtﬂ a:; ce provided for in thic Section, however, or any dafect therein
¢m :hc lqnnr.yor validity of the resignation or removal of the
he the appointment of the successor warrant agent, as the case
may be.

Article VI
Righte of Holders

6.1 Rolders not Stockholdars. lololm. a8 such, will be entitled to vote
or to receive dividends or othervise will be deemed to be the holder of shaves

13



Common Stock, consolidation, marger, sale, lease, .

receive notice of meetinge or other action affecting stockholdars (except for
y provided for in this Agreement} or receive or

subacription rights, unless and ustil such Warrant Certificate will have been

Common Stock will have becoze issusble theveunder and such person will have
mwmmmamarotmumnum.nonol«rwul.
Wmmxuum-.um:mum«vmu the record date
th respect to payment of such dividends will be a date prior to the date such
shares of Common Stock became issuable upom the sxercise of guch Narrants.
of the

6-2 Claims by Holders. All rights of actiom in respect warrancs will
be vested in the respective Holders; provided, howsver, that no Holder will
have the right to enforce, institute or maintain any suit, action or proceeding

mzmm:{um.uwummu of, the Marrants
unless {a) such der has pm!m:g‘gim written aot to ihmot'
substance of such disputs, and of at least 25% of the issued

|
!
|
&

ldexrs, except the
ratable benefit of all Holders. Except b 3
the right to enforce, institute or maintain augy suit, action or proceeding to
enforce, or otherwise act in respect of, the Marrsats.

ion of the Litigation for an smount less than the amount claimed in

of
u:mmzummxumw em:o!::’ut
m:ut
in the Litigation, regardless of the effect on the value of ths

6.4 Determination of valuss. The determination of the Board of the adjusted
Litigation Recovery, the number of shares of Common Stock issuable upon
exercise of a Warrant and the Exercise Price will be finmal, conclusive and
binding upon the Rolders.

Article VII
#iscellaneous

7.1 Intormation. 80 long as any Warrant remains outstanding, the Company
will deliver to the Warrant Agent and the Holders ite annual report to
stockholders and any cther documents that the Company, ia its diecretion, deoxs

appropriate.

7.2 Amendment. This Agreement =ay be smended by the partiss hereto without
the consent of any Holder for the purposs Of curing aay ambiguity, or of
curing or contained

suppl: Agresment
an adverse effect on the erests of the Holders will ire the written
consest of the Kolders of a majority of the Chen varzrante. The

coneent of each lolder af will be reguired for any amendment pursuant to
which the Bxercise Price would be incressed or the number of Warrant Shares

purchasable upon sxercise of Narrasts would be decreased (other than puxsuant
to adjustsents provided for

14



hexein). In determining whether the Nolders of the reguired number of Warrant
mmumydimtm,Mn:mmt.mamwch *
Company or by Person directly or indirectly controlling or controlled by or

under dirxect or common control with the Company will be
and desmed not to be outstanding, except that, for the purpose of determining
whether the Warzant Agent will ected in rel on any such direction,

vaiver or consent, only Warrants ch the Varrant Agent knows ave so owmed
will be so disregarded. Also, subject to the foregoing, only Warrants
outstanding at the time will be considered in any such determination.

7.3 Notices. Any motice, request, imstruction or other document to be given
harsunder by any party to the other will be in writing and will be deemed to
have been duly given (a) on the date of delivery if delivered personally, or by
telecopy or telefacsimile, upon confirmation of xeceipt, (b) on the first
business day following the date of dispatch if delivered by a recogaized next-
day courier service, or {¢c) on the third business day following the date of
mailing if delivered by registered or certified mail, return receipt reguested,
postage prepaid. All notices hersunder will be delivered as set foxth below, or
pursuant to such other instructions as may be designated in writing by the
party to receive such notice.

{a) If to the Company:

Janee E. Kelly, Esq.
General Counsel

Dime Bancorp, Inc,

589 Fifth Avenue

New York, New York 10017
Telecopy: (212) 326-6110

with a copy to:

Mitchell S. Bitel, Bog.
Sullivan & Cromwell

125 Broad Street

New York, New York 10004
Telecopy: (212) 558-3588

(b) If to Warrant Agent:

Serve Trust Company, N.A.
c/o EquiServe Limited Partnexship
150 Royall Street
Canton, MA 02021
Attn: Client Administration

Any notice or commnication mailed to a Holder will be mailed to the Holder at
the Holder's addrese as it appears on the Certificate Register and will be
sufficiently given if ec mailed within the time prescribed. Failure to mail a
notice or communication to a Holder or any defect in it will not affect its
sufficiency with respect to other Holders. If a notice or commmication is
wailed in the manner provided above, it is duly given, whather or not the
addressee receives it.

7.4 GOVERNING LAW. THIS AGRERMENT WILL BE GOVERNED BY AND CONSTRUED IN
ACCORDANCE WITH THE LANS OF THB STATE OF NEW YORK APPLICABLE TO CONTRACTS MADE
AND TO BE PERFORMRD ENTIRELY WITHIN SUCK STATE.

7.5 WAIVER OF JURY TRIAL. RACH OF THR PARTIRS HRRETO HEREBY IRREVOCABLY
WAIVES ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING ARISING OUT
OF OR RELATED TO TRIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY.

1s



7.6 Entirxe Agreement, Btc. (a) This Agreewment constitutes the entire
agreement, and supersedes all other prior agreements, understandings,
representations and warranties, both written and oral, between the parties.
with respect to the subject matter hereof, and (b) this Agreement will not be
assignable by operation of law or otherwise {any actempted assignment in
contravention hereof being null and void).

be
counterparte will together constitute the same agreement. Executed signature
pages to this Agreement way be delivered by facsimile and such facsimiles will
be deemed as sufficient as $f actual signature pages had been delivered.

7.8 Captions. The Article, Section and paragraph captions herein are for
convenience of reference only, do not comstitute part of this Agreement and
vill not be deemed to limit or otherwise affect any of the provisions hereof.

7.9 Severability. If any provision of this Agreement or the application
thereof to any person (including, without limitation, the officers and
directors of the Warrant Agent and the Cospany) or circumstance is determined
by a court of competent jurisdiction to be invalid, void or unenforceable, the
remaining provisions hereof, or the application of such provieion to persons or
circumstances other than those as to which it has been held invalid or
unenforceable, will remain in full force and effect and will in no way be
affected, impaired or invalidated thereby, so long as the economic or legal
substance of the transactions contemplated hereby is not affected in any manner
materially adverse to any party. Upon such determination, the parties will
negotiate in good faith in an effort to agree upon a suitable and equitable
subatitute provision to effect the original intent of the parties.

7.10 No Third Party Beneficiaries. Mothing contained in this Agreement,
expreseed or implied, is intended to confer upon any person or entity other
than the parties hereto, any benefit right or remedies.

7.11 Successors. All agreements of the Company in this Agreement and the
Narrant Certificates will bind its successors. All agreements of the Warrant
Agent in this Agreement will bind its successors.
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In witness whereof, the parties have caused thig Agreement to bes duly
executed as of the date first written above.

Dime Bancorp, Inc.
By:

Name:
Title:

EquiServe Trust Company, N.A.
as Warrant Agent,

By:

Name:
Title:

EquiServe Limited Partnership
as Warrant Agent,

By:

Name:
Title:
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EXNIBIT A
{PORN OF WARRANT CERTIFICATE)
{Unloss snd uatil it 1is exchanged in whole or in part for Waorrants in

detinitive form, this Merrsnt may not be transferred except ss & whole the
mtnrxtonm-lmo!thmsu:yorbyamumanugqto

the tary or another nomineo of the depositary or by the deposi or
wmuamwtmwuwmotmmn?n any
» The Depository Trust Company (*DTC*) (SS Watesr Street, York,
¥ow York) dlxmum“tmmﬂamﬂllhmmwm
Narrant Agest. Ualess this certificate is an
aothorized dve of DIC to the issuer or its agemt for registration of
trsasfer, or Amoust Recovered, amd any certificate issved

Co. or such other entity as is reguested by an authorized representative of

TRANSFER, PLEDGE OR OTNER USE HEREOF FOR VALUE OR OTHUIMISE BY OR TO
ANY PERSON IS WRONGPUL IMASMUCH AS THE REGISTERED OWNER MEREOF, CEDB & CO., HAS
AN INTBRRST HEREIN.)*

Dime Bancorp, Inc.
Litigation Tracking Warrant

Certificate for Litigation Tracking Warrants ¢o
Purchase Shares of Common Stock
of Dime Bancorp, Inc.

THIS CERTIFIRS THAT, . or ragistered assigns, is the vegistered holder
of the number of Litigation Tracking WMarrasta set forth above {the "NWarrants®).
Bach Marrant entitles the holder thereof (the *Holder®), at its option and
subject ¢o the provisions contained herein and in the Worrant Agreesment
regerred to bolow, to purchase from Dise Bancorp, Inc., & Delawsrc corporation
{the "Company®), the number of shares of Common Stock ("Marrant Shavres®), par
valus of $0.02 per share, of the Company (the "Common Stock®) equal to the

per warrant equal to sheres Stock ¢
8 exsrcisable multiplied by $8.01 (the "Exarcise Price*). Thia

and becoms void
Buginass on the last day of the Warrant Exerciss Period, ($i) the Close of
Business on the date the Litigation has been disposed of in a manner such that
w-mucmm«mmnuorprznyunuumu

under the terms of the Warranty and (1ii) the time date such Marramt is
exercised.

This Warrant Certificate and each Narrant represouted hereby are issued

agreenent may be amanded from time to time {(the *Narrant Agresment®), among the
%mmmt . W.A. and BEguiserve Limited Deartnershi
col ively as Warzsat Agent {in such capacity, the ™Narrant Agent®, whi
unmmmmm%wmmt reement), ¢o all
:;maemmxmmm dihl:.hrrax‘:tmumem:;-
acceptance . Warrant Agresment 1s hereby incorpocated hersin
referance and made a part bhereof. Reference is made to the Warrant
Agreemsnt for a full statement of the respective + limications of rights,
mx«mwxmcmotmw-:ny.mwwmmwmum
Warrants. Capitalized terms used but not defined hereis will have ths meanings
ascribed thereto in the Marraat Agrecaent. A Capy of the Warrant Agreemsnt may
ummmzummwchmlmwmnummum
Marrant Agent.

seceamaa

* To be included only if the Warrant iz in global form.
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Subject to the terma of the Warrant Agreement, the Narrants may be exercised
in whole or in part by surrender of this Warrant Certificate with the form of
election to purchase Warrant Shares attached hereto duly executed and with the
simultanecus payment of the Exercise Price in cash {subject to adjustment] to
the Warrant Agent for the account of the Company at the office of the Warrant
Agent. Payment of the Exercise Price will be made by certified or official bank
check or personal check payable to the order of the Cospany or by wire transfer
of funds to an account designated by the Company for such purpose. No
fractional Warrant Shares will be issued upon the exercise of any Warrant, but
the Company will pay cash in lieu of a fractional share as provided in the
Warrant Agreement..

As provided in the Warrant Agreement and subject to the terms and conditions
therein set forth, each Warrant will be exercisable at any time from and from
time to time during the Marrant Exercise Period only and will not be
exercisable after the expiration of the Warrant Exercise Period.

The Warrant Agreement provides that upon the occurrence of certain events
the number of Warrant Shares may be, subject to certain conditions, adjusted.

The Company may require payment of a sum sufficient to pay all taxes,
assessments and other govermmental charges in comnection with the transfer or

exchange of the Warrant Certificates.

The holder in whose name the Warrant Certificate is registersd way be deemed
and treated by the Company and the Warrant Agent as the absolute owner of the
Warrant Certificate for all purposes whatsovever and neither the Company nor the
warrant Agent will be affected by notice to the contrary.

The Warrante represent a contingent right to purchase shares of Comwon Stock
with an aggregate value based on a portiom of any proceeds that may be received
by the Bank from the Litigation. There can be no assurance as to when the
Litigation will be resolved or the amount of proceeds, if any, the Bank will
receive therefrom. The Holders will not have any right to control or manage the
course or disposition of the Litigation or the proceeds of any recovery
therefrom.

The Warrants do not entitle any holder hereof to any of the rights of a
holder of any Common Stock or Preferred Stock of the Company.
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This Warrant Certificate will not be valid or obligatory for any purpose
until it will have been countersigned by the Warrant Agent.

DIME BANCORP, INC.

By
[SEAL}
Attest:
Secretary
DATED:
Countersigned: | |

a8 Warrant Agent,

Authorized Signatory
A-3



BXHIBIT B

FORM OF ELECTION TO PURCHASE WARRANT SHARES
(to be executed only upon exercise of Warrants)

DIME BANCORP, INC.

The undersigned hersby irrevocably elects to exexcise [ ] Warrants at an
exercise price per Warrant of §[ ] to acquire [ ) shares of Common Stock,
par value §$0.01 per share, of Dime Bancorp, Inc. (the “Company"), on the terms
and conditions -pecif:l.ed in the within Harrant Certificate and the Warrant
Agreement therein referred to, surrenders this Warrant Certificate and all
right, title and interest therein to the Cowpany, and directs that the shares
of Common Stock deliverable upon the exercise of such Warrants be registered
a:d delivered in the name and atr the address specified below and delivered
thereco.

Date: ¢
(Signature of Owner)*

.....................................

------------------------------------

Signature Guaranteed by:
Securities and/or check to be issued to:

Nama:

Soeia) security or Federal tax identification number:

Street Address:

City, State and Zip Code:

Any unexercised Warrants evidenced by the within Warrant Certificate to be
issued to:

Name :

Social security or Pederal tax identification number:

Street Address:

City, State and Zip Code:

* The gignature wust correspond with the name as written upon the face of the
within Warrant Certificate in every particular, without alteration or
enlargement or any change whatever, and must be guaranteed by a naticnal bank
or trust company or by a member firm of any national securities exchange.
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BXHIBIT C

The following exchanges of a part of this Global Warrant for definitive
Warrants have been made:

CERTIFICATE TO BE DELIVERED UPON EXCHANGE OR
REGISTRATION OF TRANSFER OF WARRANTS

Re: Warrants to Purchase Commeon Stock (the *Warrants*®)} of Dime Bancorp,
Inc. (the "Company*)

This Certifjcate relates to Warrants held in definitive form
{the "Transferor").

The Transferor has requasted the Warrant Agent by written order to exchange or
register the transfer of a Warrant or Marrants. The Warrant Agent and the
Company are entitled to rely upon this Certificate and are irrevocably
authorized to produce this Certificate or a copy hereof to any interested
party in any adainistrative or legal proceedings or official inquiry with
respect to the matters covered hereby.

(INSERT NAME OF TRANSFEROR]
by

Date:
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