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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11
WASHINGTON MUTUAL, INC., et al

Debtors. Case No. 08-12229 (MFW)

BLACK HORSE CAPITAL LP, et al
Plaintiffs,

Adversary Proceeding
V. No. 10-51387 (MFW)
JPMorgan Chase Bank, N.A,, et al

Defendants.
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AMENDED CROSS NOTICE OF INTENTION TO TAKE ORAL DEPOSITION OF
WILLIAM KOSTURQOS AS DESIGNEE OF WASHINGTON MUTUAL, INC.

TO: William Kosturos as Rule 30(b)(6) Designee of Washington Mutual, Inc., c/o Brian
Rosen, WEIL, GOTSHAL & MANGES LLP, 767 Fifth Avenue, New York, NY 10153

PLEASE TAKE NOTICE that pursuant to Rule 30 of the Federal Rules of Civil
Procedure and Rule 9014 of the Federal Rules of Bankruptcy Procedure, Stauffer Management
Company, LLC, Agent for Bayer CropScience Inc., creditor and party-in-interest in Bankruptcy
Proceeding 08-12229, will take the deposition of William Kosturos (“Kosturos”) as designee of
Washington Mutual, Inc. as to the matters listed on Schedule A, Topics of Inquiry. The
deposition will be held on November 23, 2010 at 1:00 p.m. at the offices of Alvarez &
Marsal, 100 Pine Street, Suite 900, San Francisco, CA 94111, and will continue from day to
day thereafter until complete. Kosturos shall also produce for inspection and copying, at 9:00

a.m. on November 23, 2010, at the same address as the deposition, the documents responsive to
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the requests on Schedule B, attached. Note that the undersigned has signed the Confidentiality
Agreement Governing Confirmation Discovery [Doc. No. 4856]. See attached. The deposition
will be taken before an authorized court reporter or other officer authorized by law to administer
oaths and will be recorded by stenographic means. The deposition will be taken according to the
Federal Rules of Bankruptcy Procedure for the purpose of discovery, use as evidence at any

hearing or trial, or any other purpose allowed by law.

Date: November 22, 2010
Wilmington, DE
Respectfully submitted,

MCCARTER & ENGLISH, LLP

/s/ Kate Roggio Buck

A. Richard Winchester (DE ID #2641)
Kate Roggio Buck (DE ID #5140)
Renaissance Centre

405 N. King Street, 8" Floor
Wilmington, DE 19801

Telephone: (302) 984-6305
Telecopier: (302) 691-6399
awinchester@mccarter.com;
kbuck@mccarter.com

-and-

SNOW FOGEL SPENCE LLP

Ross Spence

Texas State Bar No. 18918400
2929 Allen Parkway, Suite 4100
Houston, TX 77019

Telephone: (713) 335-4800
Telecopier: (713) 335-4848
rossspence@snowfogel.com

ATTORNEYS FOR

STAUFFER MANAGEMENT,
COMPANY, LLC, AGENT FOR
BAYER CROPSCIENCE INC.



SCHEDULE A - TOPICS OF INQUIRY

Capitalized terms shall have the same meanings given to them in the Plan and the Global

Settlement Agreement.

1.

2.

The intent and effect of the following Plan sections: 1.42, 1.43, 2.1, 2.1(f)(4), and 43.6.

The intent and effect of the following provisions of the Global Settlement Agreement:
1.2, the definitions of “JPMC Allowed Unsecured Claim,” “Related Actions,” “Released
Claims,” “Releases,” “Releasors,” Section 2.21, Section 2.24, and Section 3.7.

The liabilities assumed by JPMC under the Purchase and Assumption Agreement, Whole
Bank, dated September 25, 2008, between FDIC Receiver, FDIC Corporate, and JPMC
(the “Purchase and Assumption Agreement”).

All references to the BKK Facility, the BKK Litigation, the BKK Joint Defense Group,
the Amended Consent Decree, or any of the BKK Liabilities in the books and records of
WMB.

The BKK-Related Carriers, the BKK-Related Policies, insurance coverage for the BKK
Liabilities and the BKK Facility (“BKK Facility” is defined in the Disclosure Statement),
and the debtors’, JPMC’s, and WMI Rainier’s insurable interests under the BKK-Related
Policies.



SCHEDULE B - DOCUMENTS SUBPOENAED

Capitalized terms have the meanings set forth in the Disclosure Statement, the Plan,

and/or the Global Settlement Agreement.

1.

All documents showing any references to the BKK Facility, the BKK Litigation, any
consent decrees relating to the BKK Litigation, the BKK Joint Defense Group, any joint
defense group relating to the BKK Litigation, any joint defense agreement relating to the
BKK Litigation, the BKK Liabilities, the liability of any Person or Entity for any aspect
of the BKK Facility, or any of the facts giving rise to the BKK Litigation, the BKK
Liabilities, the BKK Joint Defense Group, or the BKK-Related Claims.

A complete copy of the executed Purchase and Assumption Agreement, Whole Bank,
dated September 25, 2008, between the FDIC Receiver, FDIC Corporate, and JPMC,
including all schedules, exhibits and attachments.

The BKK-Related Policies, all non-privileged documents relating to insurance coverage
or potential insurance coverage for the BKK Liabilities or the BKK Facility, any notices
or demands to any BKK-Related Carriers and responses thereto, and documents
evidencing the debtors’, JPMC’s, and WMI Rainier’s insurable interests under the BKK-
Related Policies.



ATTACHMENT




IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

X
Inre: ' _ Chapter 11
WASHINGTON MUTUAL, INC., et af., . Case No. 08:12229 (MFW)
Debtors. ~ : Jointly Administered
x

CONFIDENTIALITY AGREEMENT GOVERNING CONFIRMATION DISCOVERY '
Washington Mutual, Inc, (*WMI") and WMI Investment Corp. (“WMI

Investment,” and together with WMI, the “Debtors”), are prepared to provide discoyéry
rcqueslcd» and other infonnétion in connection with ob:i;:ctions to plan confirmation in the
Debtors’ chapter 11 cases, whiAch may involve the production of information gonsidered
sensitive, confidential, pefsonal, proprietary, and/or protected by statutory or oiher legal
privileges (the “Discovery Materials”). The Debtors are entering into this agreement (the
“Agreement”) with the signatories to this Agreement (the “Parties”) to govern the broducti.on,
exchange, and use of all Discovery Materials, whether in response to formal dis_covery requests,
deposition notices, or othe; forms of formal or informal discovery or informaﬁon sharing,
1. Definitions:

a. “Document”, shall have the i::roadest meaning accorded 1o it'by

Rule 34 of the Federal Rules of Civil Procedure, including all tangible writ;en, recorded or

graphic material, and intangible data files, such as magnetic computer files, whether brod_uccd or

' . The Debtors in these Chapter 11 cases and the last four digits of each Debtor’s federal tax
identification numbers are: (i) Washington Mutual, Inc. (3725); and (ii) WMI Investment Corp.

(5395). .
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created by the Debtors, the other parties (the _“ ettling Partic.s ") to the proposed Global
Settlement Agreement, dated, May 21, 2010 (the “_C_ii&"),' or another person, and whether
produced pursuant to any state or federal discovery rules, by agreement or otherwise, and
Aincludes, without linritation, documents, interrogatory answers, responses to requests for
admission, deposition transcripts an.d exhibits, trial transcripts or other court transcripts,
pleadings, motions, affidavits, declarations, affirmations, briefs, or other filings, and any portion

of any of the above, whether in the Dcposi'tory2 or produced phrsuant to discovery permitted by

- the Court (-“Pcrmim.‘.d Discovery™).

| b. | “Confidential Information” means all information that is furnished
to any party or party in interest (an “Eligible Objectant”) or its representatives
(“Regrcscntaﬁves“) who ititend to file an objection to confirmation of the blan, by (1) the
Debiors, (ii) the other Settling Parﬁe;, or (ii';) their directors, officers, employees, attomeys, other
representatives (collectively, the “Plan_Representatives™) through the Depository or Permitted
Discovery in connection with the Confirmation Matter (as defined herein), and is designated in
writing (on the document itself, in the case of a document that is Confidential Information) either
as confidential, proprictary or otherwise not gcn.crally available to the public. Notwithstanding
the foregoing, the following will not constitute Conﬁdenﬁal Information: (i) information thatis
or becomes generally available to the public other than as a result of a violation of this
Agreement by such Eligible Objectant or .its Representatives or fhrough.discovery; provided,
however, any such information obtained through discovery which is subject to a confidentiality

agreement or other restrictions will remain subject to such agreement or restrictions, (ii)

? The Debtors are establishing and staffing an electronic document depository (the “Depository” or
“Document Depository™).




information that was already in its files on a nonconfidential basis prior to being fumis'hed to
such Eligible Objectant by the Debtors, (iii) information that becomes available to such Eligible
Objectant on a nonconﬁdc;ntial basis from a source other than the Debtors or the other Settling
Parties if such source was not, to the best of its knowledge, subject to any prohibition against
transmitting the information to such - Bligible Objectant, or {iv) information independently
developed by such Eligible Objectant without use of Conﬁdcntial Information. Derivations,
summaries and analyses of Confidential Information prepared by an Eligible Objectant or on its
behalf shall be “Confidential Information”; provided, EMQL that cpnclusions,
recommendations and positions asseried by, or on behalf of, an Eligible Objectant shall not be
deemed “Confidential Information” if such conclusions, recommendations or positions do not
include or set forth Conﬁdenﬁal Information.

c. “Confidential Bank Information” means any information the

disclosure of which is prohibited or limited in accordance with the applicable banking privileges

or bank regulatory laws and regulations.

d. “Highly Confidential Information” shall “include (i) information
about clients; customers and empldyeés of Washington Mutual Bank, Henderson, Nevada,
Washington Mutual Bank, fsb, Utah, or JPMorgan Chase, including the banking activity of such
clients, customers and employees; (ii) any information protected from public disc!osuré pursuant
to the Gramm-Leach-Bliley Act, 15 U.S.C. § 6801 et seq., or any other or similar state or federal
law regarding the protection of private customer infoﬁalion (together, with (i), ‘‘Protected

Client_and Customer Informalion"’); (iii) any trade secret, (iv) any Unpublished OTS

Information; (v) documents embodying nonpublic communications within any disclosing

governmental agency or between such disclosing governmental agency and another




govemnmental agency (or agencies); (vi) documents embodying non-public financial, fnarket, or
business ar;aiysis conducted by any disclosing governmental agency whose public disclosure
may affect market activity or behavior or the business interests of a subject of the analysis; (vii)
confidential supervisory information of the Board of Governors of the Federal Reserve System
as set forth in 12 C.F.R. § 261.2(c), and Non-public OCC information, as set forth in 12 C.F.R. §
4.32(b); (viii) documents that are exempt from public requests for information under the
Freedom of Information Act, 5 US.C, § 552; and (ix) non-privileged email communicationsA

regarding the negotiation of the GSA, between and among the parties to the GSA and their

respective counsel, consultants and advisors. All protections applicable under this Agreement
to_Confidential Jnformation apply as well to ﬁlgblx Confidential Information. “Highly
Confidential Information” does not include any info.rmation that any party has made publicly
available. JPMorgan Chase and the Debtors may be required to disclose to Eligible Objectants
or other parties documents that may include Protected Ciient and Customer Information in order
to comply with their discovery obligations. By entry into this Agreement, the Parties agree that
the Debtors aﬁd JPMorgan Chase are undertaking reasonable measures to prevent the disclosure
of Protected Client énd Customer [nformation and agree that all Eligible Objectants and other
parties that receive copies of or access to Documents or other information pursuant to this‘
Agreement, whether in the Depository or through Permitted Discovery, must maintain the
confidentiality and avoid discloéurc of Protected Client and Customer Information. The
éroduction of any Highly Confidential Information shall not constitute a waiver of any
objections to the admissibility of such documents or information at the hearing to consider

confirmation of the Plan (the “Confirmation Hearing").




e. “Highly Confidential — Attorneys® - Eyes Only - Information

Restricted to EC” shall be limited to information which the designating party believes sﬁould be
afforded the highest level of confidentiality, e.g., certain memoranda, presentations and fonnal
analyses regarding pertinent claims and causes of action covered by the GSA from the files of

Debtors’ counsel. Al protections applicable under this Agreement to Confidential
in{omaﬁon and Highly anﬁdenﬁal Information apply as well to Highly Confidential —

Attorneys’ Eyes Only Information Restricted to EC. By entry into. this Agreement, the

Parties agree that the Debtors and JPMorgan Chase are undertaking reasonable measures to

- prevent the disclosure of Highly Confidential — Attorneys’ Eyes Only Information Restricted to

EC and agree that any party that receives copies of or access to Documents or other information

pursuant to this Agreement, whether in the Depository or through Permitted Discovery, must.

maimain_the confidentiality and avoid disclosure of the Highly Confidential — Attorneys’ Byes
Only Information Restricted to EC. The production of any Highly Confidential - Attorneys’
Eyes Only Information Restricted to EC shall not constitute a wa-iver of: (i) any éttc;mcy client,
work }Sroduct or other legal privileges or (ii) any objections to the admiss_ibility of such
documents> or information at the Confirmation Hearing.

R “Unpublished OTS Information” is deséribed in 12 C.F.R. § 510.5

and includes, but is not limited to, “records created or obtained in connection with the OTS's

performance of its responsibilities, such as records concerning supervision, regulation, and

examination of savings associations, their holding companies, and affiliates, and records

compiied in connection with the OTS's enforcement responsibilities. Unpublished OTS

information also includes information that current and former employees, officers, and agents

obtained in their official capacities.” Unpublished OTS Information shall be deemed to inclede




all copies, abstracts, excerpts, analyses, or other writings or documents that contain, reflect, or
disclose Unpublished OTS Information.
2. - Permissible Use of Confidential, Highly Confidential Information and

Highly Confidential—Attorneys' Eyes Only Information Restricted to EC. Documents and data

produced through the Depository or Permitted Discovery may. contain Protected Client and

Customer Information. All parties, including but not limited to-the Debtors, the other Settling
Parties, and the Eligible Objectants, agree to take all necessary steps to maintaln. the
confidentiality and avoid disclosure of Protected Client. z;nd Customer Information in keeping
with the confidentiality requirements that may apply to Protected Client and Customer
Information that is produced in discovery govcm.cd by this Agreement. Any party that may gain
access to Highly Confidential—Attorneys’ Byes Only lnf(.Jrrnatio‘n Restricted to EC shall take all
necessary steps to maintain the confidentiality and Qvoid disclosure of the Highly Confidential—
‘Attomeys’ Eyes Only I[nformation Restricted to EC.in keeping with the confidentiality
tequirements that apply to such information that is produced in discovery govemned by this
Agreement. .
| a. Third parties who are requested to produce or provide docuxﬁcnts
or things or provide teétimony pursuant to the Permitted Discovery may avail themselves of the
provisions of this Agreement, and may produce or provide documents, information, things or
testimony containing Confidential or Highly Confidential Information in accordance with its
pravisions without further action by the Court.
. b.  Confidential, - Highly Confidential Information - or Highly
Confidential—Attorneys' Eyes Only [nformation Rcstricted to EC may be disclosed only to

those persons identified in paragraphs 4, 5 and 6, respectively, below. Any person obtaining




access to Confidential, Highly Confidential Information and/_or Highly Confidential—Attorneys’
Eyes Only ]nforrﬁation Restricted to EC in tl.1e Depository or through Permitted Discovery shall
use that jnformation solely in connection with the prosecution -of its objection to.confirmation of
the Plan, including, without limitation, in g'urlhcrance of any of the Permitied Discovery, as the
same may be authorized by this Agreement or such order as may be entered by the Court: (the
“Confirmation Matter””), and shall not use ‘such Confidential, Highly Confidential Information o}

Highly Confidential—Attorneys’ Eyes Only Information Restricted to EC for any other purpose,

including, but not limited to, the furtherance of that person’s business interests or in any

administrative or other judicial proceeding, including within the chtc:r;s" chapter' 11 bankruptcy
. cases, other than as specified herein. Highly Confidential Information and/or Highly
Conﬁdential—Anoﬁeys’ Eyes Only Information Restricted to EC may not be disclosed in any
plan or disclosure statement. If a;xy person violates or thieatens to violate any of the terms
hereof, the aggrieved party may seek any appropriate relief from this or any other Court,
including sancti;)ns. OTS shall receive notice of such request f.'or relief and be afforded an
opportunity to be heard on the sanctions issues. In the event that a vio'lation has occurred or is
about to occur with respect to Unpublished OTS Information, OTS may seck appropriate
injuhcti_vo relief.
c. In addition, each Eligible Objec,;tant shall ﬁot disclose the
Confidential or Highly éonﬁdential Information provided by the Debtors or the other Settling
Parties and contained in tl;nc Depository Documents without the Debtors’ prior written consent to
any person not bound by the provisions of this Agreement, other than such Eligible Objectant’s

agents, representatives, or other professionel representatives (collectively, the “Representatives™)

who need to know the Confidential or Highly Confidential Information for the Confirmation




Matter. Representatives shall (i) be informed by each Eligible' Objectant of the confidential
nature of the Confidential or Highly Confidential Information and the requirement that such
-Confidential or Highly Confidential Information not be used other than for the purposes
described above, (ii) be required to be bound to maintain the confidentiality of Confidential or
‘Highly Confidential Information pursuant to the terms of this Agreement as a condition of
receiving the.Conﬁdcntial or Highly Confidential Information, and (jii) be required to sign the
Acknowledgement Form, attached to the- Agrcem(;,nt as Exhibit 1; provided, however, that a non-
testifying consultant shall (1) be obligated to exccute an Acknowledgement Form and the
Eligible Objectant shall retain such executed Acknowledgement Form pending the designation of
such peArson on the Eligible Obj;ctant's, witness list, at which time, the executed
Acknov;rlcdgemcnt Form shall be provided to the Debtors, and (2) in the event not designated on
. the Eligible Objecta_mt’s'wimgss list, upon conclusion of the Conﬁ.nnation Hearing, retum t.o the
Debtors all Confidential or Highly Confidential [nfdr.m‘a-tion received by shcﬁ non-testifying

consultant. Each Eligible Objectant shall be responsible for any violation of this Agreement by

any of their Representatives; provided, however, that so long as each Eligible Objcctﬁnt has
complied with clauses (i) through (iii) above, fhc providing of Confidential or ﬁighly
Confidential Information fo its Representatives shall not constitute a ?_iolation of this Agreement.
Bach Eligible Objectant will safeguard Confidential or Highly Confidential Information ﬁ'ofn
unauthorized disclosure with the same standard of care cach Eligible Objcctant uses in
maintaining the confidentiality of its own confidential information of a similar nature, which
shall, under no circumstances,'be less than a reasonable standard of care. If the pcrso.n signing
an Acknowicdgeh\ent Form is an attorney, he o;‘ she is authorized to provide the Highly

Confidential Information to his or her client(s) 6nly if such client(s) execute(s) the




Acknowledgement Form prior to the dissemination of the Highly Confidential Information by
such attorney to such client(s). The term “person” as used in paragraphs 1 through 15 hereof '
shall be broadly interpreted to include, without limitation, any corporation, company,
parmcr'ship, individual or other entity, To the extent that Highly Confidential Information is to
be shared by an Eligible Objectant wit-h outside consultants, financial advisors or experts retained.
for the purposes of assisting in-house counsel or outside counsel of record who has appeared in
these chapter 11 cases on behalf of an Eligible Objectant, such person shall' c);cm.)te the
A(.:knowledgsmcm Form prior to the dissemination of Hfghly Confidential Information, or such
other form oi: confidentiality arrangement as ma;'bc Bcceﬁtable to the Debtors and other Settling
Parties, and return such executed Acknowledgement Form to the Debtors (to the attention of
Brian S. Rosen, Esq., Weil, Gotshal & Mar;ges LLP, 767 Fifth Avenue, New York, New York
10153) and a copy to (i) the Creditors’ Committee (to the attention of Fred Hodara, Esq., Akin,
Gump, Strauss, Hauer & Feld LLP,' One Bryant Park, New York, New York 10036), (ii)
JPMorgan Chase (to the attention of Hydee Feldstein, Esq. an.d Robert A. Sacks, Esqg., Sullivan
& Cromwell LLP, 1888 Century Park East, Los Angeles, California 90067 and Stacey Friedman,
Esq., Sullivan & Cromwell LLP, 125 Broad Street, New York, Néw York 10004), and (iii) the
FDIC (to the attention of Thomas R. Califano, Esq., DLA Piper LLP, 1251 Avenue of the

Americas, New York, New York 10020) (collectively the “Discovery Notice Parties”). To ths

extent such consultants, financial advisors or experis are entities, the execution of one
Acknowledgement Form on behalf of any such entity shall be sufficient to bind any and all
partners and employees of such entity. Highly Confidential - Attorneys’ Eyes Only Information
Restricted to EC shall only be disseminated to outside counsel for the Official Committee of

Equity Security Holders of Washington Mutual, Inc., et al. (the “Equity Committee”) and the




members of the Equity Committee after counsel for the Equity Committee returns an executed
Acknowledgement Form to the Discovery Notice Parties.
d. Confidential, Highly Confidential lnfoﬁation or Highly
Confidential — Attorneys’ Eyes Only Information Restricted to EC shall not be copied or
reproduced for use in connection with the prosecution of an objection to confirmation of the
Plan, including, without limitation, in furtherance of any of the Permitted Discovery except to
the extent such copying or reproduction is reasonably necessary to the conduct of such Pemi@ed
Discovery, and all such copies or reproductions sha!l Pc subject to the terms of this Agreement.
If the duplicatiné process l;y which copies or reproductions of Conﬁdcntial, Highly Confidential
Information or Highly Confidential — Attomeys’ Eyes Only Information Restricted to EC are
made does not preserve the confidentiality designation that appears on the original documents,
all such copies or reproductions’ shall be stamped “CONFIDENTIAL" or “i-HGE;ILY
CONFIDENTIAL” or “HIGHLY CONFIDENTIAL - ATTORNEYS' EYES ONLY
INFORMATION RESTRICTED TO EC" as ap[;;opriate.
e. . Notwithstanding the de;signation of information as Confidential,
Highiy Confidential Information or Highly Confidential — Attorneys' Byes Only Information
--Restricted to EC by a producing party, nothing in this Agreement shall prevent an Eligible
Objectant or its Representatives from disclosing Confidential, Highly Confidential Information
or Highly Confidential — Attorneys® Eyes Onb; Information Restricted to EC if required to do so
by applicable law.
f. Except with respect to a request of Congress or any committee,
joint committee or subqommittee thereof or request of the Comptroller General, if an Eligible

Objectant or its Representatives are requested or required (by oral question, interrogatories,

10




requests for information or documents, subpoena, civil investigative demand or request, or
. similar process or pursuant to applicable law, including any request made pursvant to the
Freedom of Information Act (“EQIA™), or similar state or local law, litigation based on FOIA or

such state or local law, to the extent applicable) to disclose any Confidential, Highly Confidential

Information or Highly Confidential — Attorneys’ Eyes Only l_nfprination Restricted to EC, such

Eligible Objectant will promptly give the Debtors (to the attention of Brian S. Rosen, Esq., Weil,
Gotshal & Manges LLP, 767 Fifth Avenue, New York, New York 10153), the Creditors’
Committee (to the attention of Fr.ed Hodara, Esq., Akin, Gump, Strauss, Haver & Feld LLP, One
Bryant Park, New York, New York 10036), JPMorgan Chase (to the attention of Hydee

Feldstein, Esq. and Robert A. Sacks, Bsq., Sullivan & Cromwell LLP, 1888 Century Park East,

Los Angeles, California 90067 and Stacey Friedman, Esq., Sullivan & Cromwell LLP, 125

Broad Street, New York. New York 10004), and the FDIC (to the attention of Thomas R..

Califano, Esq., DLA Piper LLP, 1251 Avenue of the Americas, New York, New York 10020)
writlen notice of such request or requirement as far in advance of any disclosure es is practicable

so the parties may seek an appropriate protective order or waiver in compliance with provisions

of this. Agreement. If, in the absence of a protective order or the receipi of a waiver hereunder, -

an Eligible Objectant or its Represehtatives are required or requested to disclose the Confidential
or Highly Confidential Information, such Eligible Objectant may disclose only such of the
Confidential or Hfghly Confidential Information to the party compelling disclosure that it is

required or requested to disclose. Bach Eligible Objectant shall not be liable for the disclosure of

Confidential or Highly Confidential Information pursuant to the preceding sentence. Each

Eligible Objectant will reasonably cooperate with the Parties to obtain a protective order or other

reliable assurance that confidential treatment will be accorded the Confidential or Highly

11




Confidential Information. Qutside counsel-for the Equity Committee, any persons identified in

paragraph 6(c) and any other party that may be provided access to Highly Confidential —

Attorneys' Eyes Only Information Restricted to EC (as may be directed by the Bankruptcy

Court) shall not disclose any such information without the prior written consent of the Debtors or
the applicable designating party. Outside counsel for the Bquity Committee, ény persons
identified in paragraph 6(c) and any other party that may be provided access to'Highly-

 Confidential — Attorneys’ Eyes Only Information’ Restricted to' EC (as may be directed by the

Bankruptcy Court) will reasonably cooperate with the Debtors or other applicable Settling

Parties to obtain a protective order to prevent the disclosure of such information.

3. Designation of Confidential, Highly Confidential Information _or Highly

Confidential — Attorneys’ Eycs Only Information Restricted to EC. The Debtors and other-

Settling Parties may deéignate documents or information as Confidential, Highly Confidential or
Highly Confidential — Attorneys’ Eyes Only Information Restricted to EC by placing on or
affixing to a docurent containing such in'formation (in such manner as will not interfere with the
legibility thereof) the words “CONFIDENTIAL" or “HIGHLY CONFIDENTIAL
INFORMATION” or " “HIGHLY CONFIDENTIAL - ATTORNEYS' EYES ONLY
INFORMATION RESTRICTED TO BC;’ on each page of the docun-wnt. Notwithstanding
anything otherwise contained herein, all Unpublished OTS Information shall be deemed Highly
Confidential Information whether or not designated as such by any party. A designation of
confidentiality shall con;stitute a representation to the Partles, made in good faith, that the
information s.o designated constitutes Confidential, Highly Conﬁdentiz-al Information or Highly

Confidential — Attorneys’ Eyes Only Information Restricted to EC as defined in this Agreement. .
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A Transcripts of depositions faken in the Permitied Discovery shall

" be given the protections afforded Confidential Information under this Agreement for a period of
fifteen (15) days after a complete copy of the transcript has been provided to the deponent or his
or her counsel in order to give the Debtors and olhér Settling Parties an opportunity t§ designate

information contained in the transcript- as Confidential or Highly Confidential Information;

provided, however, that portions of any transcripts of depositions containing discussions of
Highly Confidential — Attorneys’ Eyes Only Information Restricted to EC shall be designated as
H-ighly Confidential — Attorneys’ Eyes Only Information Restricted to EC In the event that any
'Unpublished OTS Information is used or referred to at a deposition, those portions of the
transcript referring to Unpu.blishcd oTS lnformaﬁon shall be deemed Highly Confidential
Information whether or not designated as such by the parties. buring the 15-day period in which
the Debtors and other Seitling Parties may determine whether to designﬁtc pbrti_ons of a
deposition transcri-pt as Confidential or Highly Conf:ldcntial, court papers that contain or refer .;o
that deposition’ transcript mﬁst be filed under seal. Any court papers that contain or refer to
" Highly Confidential — Attoméys‘ Eyes Only Information Restricted to EC ml;st be filed under .
seal, . | . |
b. No more than fifieen (15) days efier receipt of the complete

deposition transcript, counsel for any of .t.h;: Debtors, other Settling Parties, or ;hc deponent may
designate .the portions of the deponent’s deposition that qualify as Confidential or Highly
Conﬁdential. Information by transcript page number, Such designation shall be communicated in
writing to all parties. Any Debtor, other Settling Party, or deponent may also designate specific
testimony or transcript pages as Confidential or Highly Confidential Information by notice on the

record at the deposition.




c. Inadvertent failure to designate documents or infonnqtion as
' Confidential or Highly Confidential or Highly Confidential — Attorneys® Eyes Only Information
Rcstrictcd_ to EC at the time of productidn_ may be remedied if, within the latter of either (i) 45
days after such documents or information was produced without the appropriate confidentiality
stamp, or (i) 30 days of notice of the inadvertent failure to designate, the producing party
notifies the receiving Eligible Objectant that such doqumcnts or information had previously been
produced without the appropriate conﬁdz-:ntiality stamp. The producing party shall stamp such
newly designated material as “Confidential” or “Highly Confidential” or “Highly Confidential -
Attorneys' Byes Only Information Résér{ctcd .to EC” asAappropriate. All parties shall retumn to
the producing party, or destroy, any unstamped copies of éuch documents or information upon
" receipt of such documents or information bcariné the appropriate confidentiality stamp.

d. " In the event a Debtor or other Seitling Party produces two or more
identical or substantially identical copies of a document or other materié.l. and any copy is
desigﬁated Confidential, Highly Confidential or Highly Confidential - Attomeys’ Eyes Only
Information Restricted to EC, while.ot'hcr copies are not so designated, all such identical or

_ substantially identical documents or other materials shall be treated as cither Confidential,
Highly Confidential or Highly Confidential — Attorneys’ Eyes Only Information Restricted to
EC, as appropriate, to the extent the producing party notifies the parties of the existence and
bates numbers or other identifyihé information of such non'-desi.gnatcd copies.

e. The bux;den of proving that any information is Confidential, Highly
Confidential or Highly Confidential — Attomeys’ Eyes Only Information Restricted to EC shall -

remain with the party making such designation. The production of any Highly Confidential —




Attomeys’ Eyes Only Information Restricted to EC shall not constitute a waiver of any attorney-
client, work product and/or other applicable privileges.

4. Permissible Disclosure of Confidential Information. Subject to paragraph

7 below, in addition to Eligible Objectants, Confidential Information may be disclosed only to:

a. Current and former employees, officers or directors of the Debtors
and other Setiling Parties, the Debtors and other Seftling Parties thcmsehﬁ:s and persons
_producing the information, provided that disclosure is permitted by parggrnph 2 above, and.is
reasonably necessary 10 the prosecution of an objection to confirmation of the Plan, including,
without limitation, in furtherance of any of the Permitted Diécévery; .

- b. Counsel for the Bligible Objectants, including in-house counsel,
outside counsel of record who has appeared in thAc Debtors’ chapter 11 casés on behalf of an
Eligible Objectant, and legal assistants;, secretaries, staff or agents and consultants working with
or for such counsel in connection with these chapter 11 cases, but t;n!y to the extent reasonably
necessary to render professional services in these chapter 11 cases;

;:. " Litigation support services, including outside copying services;

d. Persons expected to be deponents, trial witnesses, and hearing
witnesses in these chapter 11 cases and counsel to such persons;

e Any person identified as ean author of & document designated as
containing Confidential Information, or any person to whom a coﬁy of such document was sent
prior to its production in the Depository or Permitted Discovery;

f. Court officials involved in these chapter 11 cases;

g. Courl reporting personnel involved in takiné or transcribing

testimony in these'chapter 1 cases;




h. Any mediator or arbitrator engaged by the Debtors, other Settling
Parties., or Eligible Objectants, or appointed by the Court;

i Outside consultants, financial advisors or experts retained for the
purpose of assisting in-house counsel, or outside counsel of record who has appeared in these
chapter 11 cases on behalf of ﬁn Eligible Objectant, described in paragraph 4(b) above, provideﬂ
that they comply with the requirements of paragraph 7;

5. Permigsible Disclosure of Highly Confidential [nformation. Subject to
paragraph 7 below, in addition to Bl{giblc Objectants, Highly Confidential Information may be
disclosed only to:

a.  Current employees, officers or directors of the Debtor (;r other
Settling Party designating the information as .Highly Confidential;

b. Former employges, officers or directors of the Debtor or other
Settling Party designating the information as Highly Confidential, provided that counsel has a
‘good-faith basis for believing that such former employees had access to the Highly Conﬁdc.ntial
Information when they were current employees of the designating party or person; and brovided
that counsel must ascertain as soon as‘practicablc whether such former employees had such
* access, and Bn.).vidcd that upon the first indication that such formcr. employees did not have such
access, counsel must immediately refrain from any further disclosure to such former employees;

c. Counsel for the Eligible Objectants, including in-house counsel,
outside counsel of record who has appeared in these chapter 11 cases on behalf of an Eligible
Objectant, and legal assistants, secretaries, staff or agents and consultants working with or for
such counsel in connection with these chapter 11 cases, but only to the extent reasonably

necessary to render professional services in these chapter 11 cases;
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d. ' Litigation support services, including outside copying services;

e. Persons expected to be deponents, trial witnesses and hearing
witnesses in these chapter 11 cases and counsel to such persons, provided that counsel has a
goo_d-faith basis for believing that such witnesses had access to or knowledge of the Highly
Confidential Information, and provided that counsel must ascertain as soon as _prapticable
whether such witnesses had such access or knowledge, and provided that upon the first
indication that such witnesses did not have such access or knowledge, counsel must immediately
reﬁain from any further disclosure to such witnesses;

f. Any person identified as an suthor of a document designated as
Highly Confidential, or aﬁy person to whom a copy of such document was sent prior to its
production in the Depository or Permitted Discovery;

g. Court omcials involved in these chapter 11 cases;

~h. Court reporting personnel involved in taking or transcribing

tcstim'ony in these chapter 11 cases;

i Any mediator or arbitrator engaged by the Debtors, other Settling
Partics, or Eligible Objectants, or appointed by the Court; and

J Outside consultants, financiel advisors or experts retained for the
purpose of assisting in-house counsel, or outside counsel of record who has appeared in these
- chapter 11 cases on behalf of an Eligible Objectant, described. in paragraph 5(c) abo;/e. provided
that they comply with the requirements of paragraph 7,

6. Permissible Disclosure of Highly Confidential ~ Attorneys’ Eyes Only

Information _Restricted to EC. Highly Confidential—Attorneys’ BEyes Only Information

Restricted to EC may be disclosed only to:
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a. Current employees, officers or directors of the Debtor or other
Settling Party designating the information as Highly Confidential—Attorneys’ Eyes Only
Restricted to EC; | .

b. Former employees, officers or directors of the Det;tor or other
Settling Perty designating the information as Highly Confidential—Attomeys' Eyes Only
~ Restricted to EC, provided that counsel has a good-faith basis for believing that such former
employees had access to the Highly Confidential—Attomeys’ Eyes Only Information Restricted
to EC wﬁen they were current employess of the designating party or person, and provided that
-counsel must ascertain as soon as practicable whether such former employ;’,es had‘ such access,
and provided that upon th:c first indication that such former employees did not have such access,
counsel must imme-diatelyv refrain from any further disclosure to such former employees;.

| c. Outside Counsel for the Eéuity Committee, outside counsel of

record who has appeared in these chapter 11 cases on behalf of the'Equity Committee, and legal
assistants, secretaries, staff or agents and consultants working with or for such counsel in
connection with these chapter ll.cases. but only to the extent reasonably necessary to render
' prc;fcssional services in these chapter 11 cases, and members of the Equity Committee;

d. Litigation support servicés, includiné outside copying services;

e. Any person identified as an author of a document dcsignated.as
Highly Confidential—Attorneys' Eyes Oﬁly Restricted to EC, or any person to whom a copy of
sﬁch document was sent prior to its production in the Depository or Permitted Discovery;

f. Court officials involved in these chapter 11 cases; -

g Court reporting personnel involved in taking or transcribing

testimony in these chapter 11 cases; and




h. any mediator or arbitrator cnga»gedby the Debtors, other Seitling

Parties, or Eligible Objectants, or appointed by the Court.

. 7. Confidentiality Undem'ng. Before any person described in paragraphs
4(i), 5(j) and 6(c) abovelis given access to Confidential, AHighly Confidential Information or
-Highly Confidential — Attorneys’ .Eyes Only Information Restricted to E(i, the individual to
- whom disclosure is to be made shall first read this Agreement, and execute an Acknoivledgmcpi
in the form attached to thc. Agreement as Exhibit 1. Execution of that Acknowledgmeni
confirms the signator.y’s understanding of this Agreement, willingness to 'bc. bound by tl;c
provisions of this Agreement, and agreement to waive any objection, jurisdictional or otherwise,
to the exercise by the Court of its power to enforce the terms of this Agreement by such means as
the Court deems appropriate. Copies of such agreements shall be held by counsel of record for
the Debtor ot other Settling Party so disclosing the Confidential, Highly Confidential
Information or Higﬁly Confidential - Attomeys’ Eyes Only Information Restricted to EC. The
agreements executed pursuant to this paragraph shall be discoverable only upon order of the
Court for good cause shown in the context of a bona fide dispute about compliancc with this
Agreement. Counsel for the Elig.iblc Objcctaﬁts to whom Cbnﬁdential, Highly Confidential
Information or Highly. Confidential — Attorneys’ Eyes Only lnf'ormatidn Restricted to EC has
been furnished shall be responsible for restricting disclosure in accordance with the provisions of
this Agreement. All persons who have received Confidential, Highly Confidential Information °
or Highly Confidential — Attorneys’ Eyes Only Information Restricted to EC shall take
reasonable steps to safeguard such information so as to avoid its disclosure to persons who are
not eligible to receive it.

8. Challenges to Designations of Confidentiality, Any Eligible Objectant




may, aﬁer attempting to resolve the matter by agrcement, apply to the Court pursuant to the
applicable rules, for a ruling that certain documents or testimony designated as Confidential,
Highly Confidential or Highly Confidential ~ Attomcys' Eyes Only Information Restricted- to
EC, or the information therein, is not cmitlgd to confidential status or protection or, if designated
Highly Confidential or H.igh'ly Confidential — Attorneys’ Eyes Only Information Restricted to
EC, is entitled only to be designated as Confidential or Highly Confidential as the case may be.’
It is 'undcrstood and agreed that the prodﬁcing party will have the burden of establishing the
grounds for confidential treatment of the document or testimony at issue. The conﬁdi;ntial status
of the documents, testimony, or information at issue _;hall be maintained pcndiné the Court’s
ruling on the motion and any appeal therefrom, 'Thc provisions of this paragraph permitting
chgllcngcs to.a confidentiality designation sl;all not apply to Unpublisﬁcd OTS Information. The
Debtors. and the other Settling Parties shall not be obligated to challenge the propriety of any
dcsignatipn of information as Confidential, Highly Confidential or Highly - Confidential -
Attomcyé‘ éyes Oﬁly Information Restricted to EC, and the failure to do so shall not preclude
any subsequent objection to such designation or motion seeking permission to disclose such
information to persons not referred to in. paragraphs 4 through 6 above.

9. Special Rules for Filings and Submissions. If an Eligible Objec‘tant or its
Representatives détermine to file or otherwise submit to the Court any documents or exhibits
containing or' making references to the content of Conﬁdcntial..Highly Cénﬁdential or Highly
Confidential — Attorneys® Eyf:s. Only Information Restricted.to EC, including, but not limited to,
picadings, memoranda, transcripts and discovery responses, such documents or.cxhibit; shall be
filed under seal in a scaled envelope marked with the caption of these ehap.tcr I1 cases, the

highest ieveli of confidentiality applicable (either “CONFIDENTIAL" or “HIGHLY
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CONFIDENTIAL INFORMATION” OR “HIGHLY CONFIDENTIAL - ATTORNEYS’ EYES
ONLY INFORMATION RESTRICTED TO EC" and bearing the following statement:
FILED UNDER SEAL PURSUANT TO CONFIDENTIALITY
AGREEMENT DATED . THIS ENVELOPE IS
NOT TO BE OPENED NOR THE CONTENTS THEREOF
DISPLAYED OR REVEALED EXCEPT BY OR AS DIRECTED
BY THE COURT.
unless (i) at least two (2) business days (but in no event less than 48 hours) pﬁor'to the
commencement of Confirmation Hearing, an Eligible Objectant designates to the Debtors and
the party that produced the document or information (8) such documents or exhibits it determines
o file .or otherwise submit to the Bankruptcy Court and/or (b) the Confidential, Highly .
Confidential Information or Highly Confidential — Attorneys” Eyes Only lnfomatioﬁ Restficte&
to EC an EiigiAblc Objectant determines to reference or otherwise use at the Conﬁrm‘ation
Hearing, and (ii) such Eligibl'c Objectant either (1) obtains from the Debtors or the other Settling
Parties, with respect to Confidential, Highly Conﬁdential. or Highly Conﬁdenﬁgl — Attorneys’
"Eyes Only Information Restricted to EC providcd by the Debtors or the other Settling Parties, to
the extent applicable, a waiver of the prohibition against (y) filing such designated documents or
cxhiBits (except under seal) and/or (z) using such designated Confidential, Highly Confidential
Information or Highly Confidential — Attorneys’ Eycs Only Information Restricted to EC at the

Confirmation Hearing, or (2) obtains an order of the Court, upon prior written notice to the

" Debtors and the other Settling Parties, modifying or eliminating such prohibition.

10, Nonwaiver of Privileges. In accordance with the applicable Rules
(including Federal Rule of Evidence 502(d)), disclosure in the course of Permitted Discovery of
any document or information (whether designated as Confidential, Highly Confidential, Highly

Confidential — Attorneys’ Eyes Only Information Restricted to EC, or not) shall not be deemed
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b A

to waive whatever attorney-client privilege, work-product protection or other privilege or
immunity that would otherwise attach to the document or information produced or to other
documents or information. If any Eligible Objectant or their Representative receives any
information that is either (i) subject to a good faith claim of privilege or (ii) .upon reasonable
review appear to be subject to a legally recognized privilege, the Eligible Objectant or their
Representative shall provide immediﬁte notice to providing party, shall not review the apparcntly
privileged information, and shall return any materials .containing the.apparently privileged
information, as well as delete or destroy any copies of such materials, Upon notification by the
Debtors or any other Scttling'Party that any of the Debtors or the t:;ther Settling Parties has.
inadvertently included information in the Depository or produced pursuant-to a Production
Recjuest that should not have been included (whether because of appli(;:ble. privilege .or
otherwise), each Eligible Objectant shall return or destroy any copies of such information
retained within twenty-fbur (24) hours of notification and each Eligible Objectant shall not
contest the Debtors’ or other Settling Party’s recall of such information untifaﬁcr its return or
destruction. |

a. The return of any documents claimed to be privileged shall not
constitutc an acknowledgment that the claimed documents or information-is in fact privileged or
entitled to protections or immunity, Notwithstanding the Eorcgbing. an Eligible Objectant may
promptly present the information to the Court under seal for detcnninatic.m of the producing
party’s claim that the documents or information is privileged or entitled to protections or
immunity and retain a copy of the document for this limited purpose until the Court resolves the

claim of privilege. The producing party must preserve the information until the claim is
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resolved. Nothing in this paragraph will modify any obligation a party otherwise has with
respect to inadvertent production under the law or ethical rules, A

b. ~ Nothing herein shall affect any Débtor or Settli;\g Party’s riéht or
obligation to withhold from disclosure.-documents or information that is privileged, Confidential
Bank Information, or information that is otherwise protected from disclosqre. With the
exception of Unpublished OTS Information which may be disclosed pursuant to the
conﬁdentlallty. protections provided herein, to the extent thaf bank regulatory laws and

regulations, or any other governmental restrictions, limit disclosure of Confidential Bank

Information, a Debtor or Settling Party served with -requests for documents containing -

Confidential Bank Information agrees to work with the applicable agency to gain its consent for

production of such documents and all parties agree to work together to ensure that additional
c;onﬁdentiality protections, if ax.ly., are put in place to.fac'ilit'ate disclosure.

c. Certain information, including certain Confidential Bank
Information and information protected by the attorney-client privilege, may be appropriately
disclosed amoﬁg, depending on-the circumstances, some or all of WMI, JPMorgan Cl;asc and the
~ FDIC, but may not be disclosed to other partics or persons. Confidential, Highly Confidential
Information or Highly Confidential - Attorneys’ Eyes Only lnformz;ﬁpn Re.st;ictcd to EC ma:y be
offered in evidence at the Conﬁrmati-on Hearing or offered in any court hcanng in coninection
with the Debtors’ chapter 11 cases subject to the procedures contained herein.

1. Nonwaiver of Objection to Discovery. Nothing in this Agreement shall

affect any Debtor or other Settling Party's right to object to any discovery request, including the
right to assert that no discovery should be had of certain documents or information,

12.  Production of Documenis Prior to Litigation Use. Any document subject
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to the di;scovery process that is used at a dcp&sition, trial, or hearing, or included in any court
papers (including, without limitation, briefs, cxhibits, affidavits, .and affirmations), must have
been appropriately produced in accordance with the discovery process before the date on which
the deposition, trial, or hearing will occur, and before the date on which the court papers are
filed. Any document subject to the discovery process thatlis used at a deposition, trial, or
hearing, or in court papers, must be Bates stamped, and if applicable, marked witl; 8
confidentiality designation prior to or during the deposition, trial, or hearing, aqd before or on the

. date on which the court papers are filed. Any document that is used at a deposition must also be
designated by deposition exhibit numbe:r.

13. Subpoenas Seeking Confidential, Highly Confidential Information or

Highly Confidential — Attorﬁcys‘» Eyes Only Information Restricted to EC, If any Eligible

Objoctant' or their Reprcséntative that has obtained Conﬁdeﬁtial,_ Highly Confidential
Information or Highly Confidential - Attorneys® Eyes Only Information Restricted to EC under
the terms of this Agreement receives a subpoena or other legal process con;lmanding the
production of any such documents or infonnatfon (the “Subpoena™), such Eligible Objectant
shall prom;ptly notify. the Debtor or Settling Party that.designatcd the information or documents
as Confidential, Hﬁgbly Confidential or Highly Confidential - Attorneys’ Bye_s Only Information
Restricted to EC of the service of the Subpoena. The Eligible Objectant or their Representative
receiving the Subpoena shall not produce any Confidential, Highly Confidential or Highly
Confidential — Attorneys' Eyes Only Information Rcsérictcd to EC in response to the Subpoena
without either the prior written consent of the Pebtor or Settling Party that designated the
documents or information as Conﬁdcntial,'Higﬁly Confidential or Hiéhly Confidential ~

Attorneys’ Eyes Only Information Restricted to EC, or the OTS as to any Unpublishcd OTS
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Information, or an order of a court of competent jurisdiction.- However, the Debtor or Setiling
Party that designated such Confidential, Highly Confidential Information or Highly Confidential
. - Attomneys’ Eyes Only Information Restricted to BEC in such case shall have. the burden of

secking a court order relicving the subpoenaed Eligible Objectant of the dbligations of the

Subpoena prior to the return date of such Subpoens, or the subpoenaed Eligible Objectant shall

be relieved of its obligations under this paragraph.

14.  Return of Information Upon Request. The written Confidential, Highiy

Confidential Information or Highly Confidential — Attdmeys-’ Eyes Only Information Restricted
to EC, except for that portion of the C;onﬁdentia'l, Highly Conﬁ.dential Information or Highly
Confidential — Ationeys’ Eyes Only Information Restricted to EC that may Be found in
analyses, compilations, studies or other documents prepared by or for an Eligible Objectant, shall
promptly, upon request, be retumed to the Debtors. Upon such request, that portion of the
Confidential, Highly Confidential Information or Highly Confidential — Attorneys® Eyes Only
Information Restricted to EC that may be found in analyses, co;npllatlons,‘ studles 6r other
documents prepared by or for an Eligible Objectarit (including all written material, memoranda,
notes and other writings or recordings whatsoever), oral Confidential, ﬁighly Confidential
Information or Highly Confidential — Attorneys’ Eyes Only Information Restricted to EC and
written Confidential, Highly Confidential Information or Highly.Conﬁdcnti-al — Attorneys’ Eyes
Only Information Restricted to EC not so requeétcd or returned will be promptly destroyed and a
certificate of éestruction shall be delivered to the Debtors by each Eligit;lc Objectant or one of its
Represcmativcs who shall have supefvised such destruction. Nothing set forth.in this paragraph
14 shall require the destruction of the Eligible Objectant or its Representatives® work product.

The retum and/or destruction of Confidential,. Highly Confidentiel or Highly Confidential -
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Attomneys’ Eyes Only Information Restricted to EC referenced in this paragraph 14 shall not b;
required prior to the entry -of a Final Order (or orders) confirming the Plan, as the same may be
amended, modified or supplemented.

1S.  Return of Information Upon Plan Confirmation. The provisions of this
Agreement shall .not terminate upon entry of a Finai Ord;ar (or orders) confirming the plan.
Within sixty (60) days after the entry of a Final Order (or orders) confirming t‘he plan,
Confidential, Highly Confidential Information or H.ighly Conﬁdéntial - P‘\ttomcys' Eyes Only
Information Restricted to EC (including all Unpublished OTS Information) and all copies of-
same, and all documents containing or referring to Confidential, Highly Conﬁdentia‘l Information
or Higﬁly Confidential — Attorneys’ Eyes Only Information Restricted to EC‘(including
Unpublished OTS Information), other than triﬂ trénscripts and trial exhibits admitted into
évidcnce, and copies of any pleading or paper filed of record’ with the Court, shall either be
returned to the producing party or person or destroyed; provided, Myg_[. that priviileged
documents, documents confa'ining Confidential Bank Information, and documents containii:lg
attomey work product need not be- rctumed but instead shall be destroyed. Thereaﬂ;cr, no party -
shall reveal or disclose any Unpublished OTS information to any person not subject to this
Agreement. ‘ .
16, 12 U.5,C, § 1828(x) — Nonwaiver of Privilege for Documents Disclosed to
Banking Agency. The protections of 12 U.S.C, § 1828()()3 shall apply to all documents that are
subject to .this Agreement. 12 U.S.C. § 1828(x) currently reads as follows:
(x) Privileges not affected by disclosure to banking agency or sapervisor: '

(1) In general. The submission by any person of any information to any Federal
banking agency, State bank supervisor, or foreign banking authority for any

purpose in the course of any supervisory or regulatory process of such agency,
supervisor, or authority shall not be construed as waiving, destroying, or
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otherwise affecting any privilege such person may claim with respect to such
information under.Federal or State law as to any person or entity other than such
agency, supervisor, or authority.
(2) Rule of construction. No provision of paragraph (1) may be construed as
implying or establishing that—
(A) any person waives any privilege applicable to information that is
submitted or transferred under any circumstance to which paragraph (1)
does not apply; or
(B) any person would weaive any privilege applicable to any information
by submitting the information to any Federal banking agency, State bank
supervisor, or foreign banking authority, but for this subsection.

17. ther Obligations. The provisions of this Agreement shall not contravene
any wriiten confidentiality agreement to which any Debtor agreed to be bound prior to the

commencement of these cases.

18.  Application of Securities Laws. Each person signing an
Acknowledgement Form understands that, as a result c;f its receipt of the Confidential, Highly
Conﬁdemial Information or Highly Confidential — Attorneys' Eyes Only Information Restricted
to EC _ané pa}'ticipation in discussions with respect to the Confirmation Matter, such-person may
be deemed to be in possession of material, nonpublic information relating to the Debtors. Each
such person acknowledges that it is aware (and that tl;s Representatives, directors, officers,
employees, and representatives who are apprised of this matter have been advised) that the
United States securities laws apply to such person. If a person signing an Acknowledgement
Form trades secﬁ;ities, such person represents that it has implemented and will comply wittl one
or a combination of policies and procedures, reasonable and appropriate under the circumstances,
taking into consideration the nature of its business, to ensure indivfduals making investment
decisions with respect to the securities of the Debtors, whether for the individuals or clients,
customers or employees, do not violate the Securities Exchange Act of 1934, as> amended (the

*1934 Act™) or related rules and similar state laws.
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19. No Bar Against Seeking Further Protection. Nothing in this Agreement
shall be construed as preventing any Party from seeking further protection from the Bankruptcy
Court for any materials produced during discovery.

20. No Admission Regarding Admissibility or Relevancy. Nothing in this

Agreement shall be construed to affect in any way the admissibility or relevancy of any materials
produced during discovery or other evidence.

21.  Binding Effect. This Agreement shall bind the Parties and any person
who executes an Acknowledgement Form. Any violation of this Agreement shall be subject to
enforcement and penalties as if it had been so ordered by the Bankruptcy Court.

22, Contin'uing Jurisdiction. ~ The Bankruptcy Court retains exclusive
jurisdiction to enforce, modify, or vacate all or any portion of this Agreement upon appropriate
motion by a party in interest.

23.  Execution of Agreement. This Agreement may be executed by facsimile,

electronically and in counterparts.
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/s/ Neil R_Lapinski

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue
New York, NY 10153

RICHARDS, LAYTON & FINGER, P.A.
One Rodney Square

920 North King Street

Wilmington, DE 19801

Co-Counsel to Affiliated Debtors

Dated: July 1, 2010

- /s/ Neil R. Lapinski

Quinn Emanuel Urquhart & Sullivan, LLP

55 Madison Avenue, 22nd Floor
New York, NY 10010

Co-Counsel to the Debtors

Dated: July 1, 2010
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' AGREED TO AND ACCEPTED BY:

SUSMAN GODFREY, L.L.P.
645 Madison Avenue, Sth Floor
New York, NY 10065

ASHBY & GEDDES, P.A.

500 Delaware Avenue, 8th Floor
P.0O. Box 1150

Wilmington, DE 19899

Ca-Counsel for the Official Committee of Equity
Security Holders of Washington Mutual, Inc. et al. -

Dated; June ___, 2010
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AGREED TO AND ACCEPTED BY:

by (7/(( &j_— - '
Clncistophee L. Corhy
Ain G Straeas Hawer *Qeld 222
One Bnlgn’l“ Rl
Mers \/ofk= NY  Joo3e

Counsel for Ociel Commiinu N

Unseceed (Ceedifors

Dated: \3'\,&\\,%' | ,2010
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AGREED TO AND ACCEPTED BY:

By: . ﬁﬂé\

Ross Spence

SNow FOGEL SPENCE LLP
2929 Allen Parkway, Suite 4100
Houston, TX 77019

:Counsel for Stauffer Management Company, LLC, Agent for Bayer CropScience, Inc. .

Dated: October 21 ,2010




AGREED TO AND ACCEPTED BY:

, Byt/zi/ o —

Ladd Cahoon

EpGgcomB Law GrRoOuUP

115 Sansome Street, Suite 700
San Francisco, CA 94104

Counsel for Stauffer Management Company, LLC, Agent for Bayer CropScience Inc.

Dated: October Z 7 ,2010




AGREED T zﬂﬁPTED BY:
By: /N /{/

Mary'li}ll Jenkins

EDGCOMB LAW GROUP

115 Sansome Street, Suite 700
San Francisco, CA 94104

Counsel for Stauffer Management Company, LLC, Agent for Bayer CropScience. Inc.

Dated: October « 7 , 2010




AGREED TO AND ACCEPTED BY:

By: %/ﬁ -

A. Richard Winchester
MCCARTER & ENGLISH, LLP
Renaissance Centre

405 N. King Street, 8" Floor
Wilmington, DE 19801
Telephone: (302) 984-6305
Telecopier: (302) 984-6399
awinchester@meccarter.com

Counsel for Stauffer Management Company, LLC, Agent for Bayer CropScience Inc.

Dated: November ”:,2:20]0



AGREED TO AND ACCEPTED BY:

Joe P. Yzﬁﬂ)
McCARr GLISH, LLP
Renaissance Centre

405 N. King Street, 8" Floor
Wilmington, DE 19801
Telephone: (302) 984-6391

Telecopier: (302) 691-2162
jyeager@mccarter.com

Counsel for Stauffer Management Company, LLC, Agent for Bayer CropScience Inc.

Dated: November |1, 2010



AGREED TO AND ACCEPTED BY:

(X -Zapab—

John E.&Edjgcomb U
EDG B LAW GROUP

115 Sansome Street, Suite 700
San Francisco, CA 94104

Counsel for Stauffer Management Company LLC, Agent for Bayer CropScience Inc.

7
Dated: November & ,2010
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

X
Inre : Chapter 11
WASHINGTON MUTUAL, INC,, et al., H Case No. 08-12229 (MFW)

Debtors. H (Jointly Administered)

Re: Docket No.

ORDER GOVERNING THE PRODUCTION AND USE OF
DISCOVERY MATERIALS IN CONNECTION WITH PLAN CONFIRMAT 10N

At Wllrnmgton this 2 day of July, 2010, IT 1ISHEREBY ORDERED that
1. The Confidentlality Agreement Govermng Conﬁnnauon DISCOVCI')' {the
“Agreement”) (copy attached hereto as Ex, A) is cntérc.d 28 an order of this Court.

2. Pursuant to Fed, R. Evid. 502(d) and pa:agraph 10 of the Agreement, any
attorney-client privilege, work product protection or other immunity or protection from
disclosure applicable to any material.th-at has been or shall be disclosed in accordance with the
terms of the Agreement shall not be deemed to be waived (in this or any federal or state
proceeding) by virtue of disclosure.

3. Any El‘igiblc Objectant who the Settling Parties determine is properly
entitled 1o access to the Depository shall be granted access upon the Eligible Objectant’s

execution of the Agreement and shall be bound by this Order.

! The Debtors in these chapter 11 cases along with the last four digits of each Debtor’s

“federal tax identification number are: (i) Washington Mutual, Inc. (3725); and (ii) WMI
Investment Corp. (5395). The chton principal offices are located at 925 Fourth Avenue,
Seattle, Washington 98104.

US_ACTIVE:MI437985\02079831.0003




4. Pursuant to Del. Bankr. L.R. 9018-1(c), the Parties are authorized to file

confidential materials.under seal without filing-a separate motion to that effect.

5..  This Court shall retain jﬁrisdiction over all matters arising from or related

to the interpretation or implementation of this Order.

Dated: July 2, 2010
' Wilmington, Delaware

eHonorab Mary Fl W alra
ited States {Bankruptcy Cou ge




CERTIFICATE OF SERVICE

|, Kate Roggio Buck, hereby certify that on the 22nd day of November, 2010, | caused a
true and correct copy of the foregoing Amended Cross Notice of Intention to Take Oral
Deposition of William Kosturos as Designee of Washington Mutual, Inc. to be served upon the
below listed counsel in the manner so indicated.

/s/ Kate Roggio Buck
Kate Roggio Buck (#5140)

Stacey Friedman, Esg.

SULLIVAN & CROMWELL LLP

125 Broad Street

New York, NY 10004-2498

Counsel for JPMorgan Chase Bank, N.A.
Via Email: friedmans@sullcrom.com

Hydee Feldstein, Esg.

Robert A. Sacks, Esg.

SULLIVAN & CROMWELL LLP

1888 Century Park East

Los Angeles, CA 90067

Counsel for JPMorgan Chase Bank, N.A.
Via Email: feldsteinh@sullcrom.com;

sacksr @sullcrom.com

Attn.: Charles E. Smith, Esg.
WASHINGTON MUTUAL, INC., ET AL
925 Fourth Avenue

Seattle, WA 98104

Debtor

Via First Class Mail

Peter E. Calamari, Esq.

Sushedl Kirpaani, Esg.

David Elsberg, Esg.

Benjamin . Finestone, Esq.

QUINN EMANUEL URQUHART & SULLIVAN, LLP
51 Madison Avenue

New York, NY 10010

Soecial Litigation and Conflicts Co-Counsel

to Washington Mutual, Inc. and WMI Investment
Corp.

Via Email: petercalamari@quinnemanuel.com;
susheel kirpalani @quinnemanuel .com;

davidel sherg@quinnemanuel.com;
benjaminfinestone@gquinnemanuel.com

John C. Phillips, Jr., Esg.

Stephen W. Spence, Esg.

PHILLIPS, GOLDMAN & SPENCE, P.A.
1200 North Broom Street
Wilmington, DE 19806

Counsel for BKK Joint Defense Group
Via Facsmile: (302) 655-4210

Rafadl X. Zahralddin-Aravena, Esq.
Neil R. Lapinski, Esq.

Shelley A. Kinsdlla, Esq.

ELLIOTT GREENLEAF

1105 North Market Street, Ste. 1700
Wilmington, DE 19801

Soecial Litigation and Conflicts Co-
Counsel to Washington Mutual, Inc.
and WMI Investment Corp.

Via Email: rxza@elliottgreenl eaf.com;
nrl @elli ottgreenl eaf.com;
sak@dlliottgreenleaf.com

Brian S. Rosen, Esg.

WEIL, GOTSHAL & MANGESLLP
767 Fifth Avenue

New York, NY. 10153

Debtors' Counsel

Via Email: brian.rosen@weil.com

Marla Rosoff Eskin, Esg.

Bernard G. Conaway, Esqg.

Kathleen Campbell Davis, Esqg.
CAMPBELL & LEVINELLC

800 North King Street, Suite 300
Wilmington, DE 19809

Counsel for Black Horse Capital LP, et al
Via Email: meskin@camlev.com,
bconaway@caml ev.com;

kdavis@cam ev.com

Robert J. Stark, Esq.

Sigmund Wissner-Gross, Esg.

BROWN RUDNICK LLP

Seven Times Square

New York, NY 10036

Counsel for Black Horse Capital LP, et al
Via Email: rstark@brownrudnick.com;
swissnergross@brownrudnick.com
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Jeremy B. Coffey, Esq.

James W. Stoll, Esqg.

Danid J. Brown, Esg.

BROWN RUDNICK LLP

One Financial Center

Boston, MA 02111

Counsel for Black Horse Capital LP, et al
Via Email: jcoffey@brownrudnick.com;
jstoll @brownrudnick.com;
dbrown@brownrudnick.com

Mark D. Callins, Esg.
RICHARDSLAYTON & FINGER P.A.
One Rodney Square

920 North King Street
Wilmington, DE 19899

Debtors' Co-Counsel

Via Email: collins@rlf.com

MilissaA. Murray, Esg.

BINGHAM MCCUTCHEN LLP

2020 K Street, NW

Washington, DC 20007

Counsel for BKK Joint Defense Group
Via Email: M.Murray@bingham.com

Edmund G. Brown Jr.

Attorney General of California

Don Robinson

Margarita Padilla

Supervising Deputy Attorneys
General

James R. Potter

OliviaW. Karlin

Deputy Attorneys General

300 South Spring Street, Suite 1702
Los Angeles, CA 90013

Counsel for Department of Toxics Substance
Control

Via Email: james.potter @doj.ca.gov
and Facsimile (213) 897-2802

Fred Hodara, Esq.

AKIN, GUMP, STRAUSS, HAUER &
FELDLLP

One Bryant Park

New York, NY 10036

Counsel for the Creditors
Committee

Via Email fhodara@akingump.com

Thomas R. Califano, Esq.

DLA PPERLLP

1251 Avenue of the Americas

New York, NY 10020

Counsel for the FDIC

Via Email: thomas.califano@dlapiper.com

Adam G. Landis

Matthew B. McGuire

Jeffrey R. Drobish
LANDISRATH & COBB LLP
919 Market Street, Suite 1800
Wilmington, DE 19801
Counsel for JPMorgan Chase Bank, National
Association

Via Email: landis@Ilrclaw.com
mcguire@Irclaw.com;
drobish@Ilrclaw.com

Angela C. Zambrano

WEIL, GOTSHAL & MANAGESLLP

200 Crescent Court, Suite 300

Dallas, TX 75201

Via Email: angela.zambrano@weil.com
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