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November 11, 2010 U.S. BANKRUPTCY COURT
DISTRICT OF DELAWARE
Hon. Mary F. Walrath
United States Banlauptcy Court
District of Delaware
824 Market Street, 3rd Floor
Wilmington, DE 19801
Dear Judge Walrath:

Ianmiﬁngmgadhgﬂ\edapmruasedﬁleabwe-refaemeddebmﬁ("wm“)lown
WMI equity — common securities.

Wy,lanmiﬁngtoobjecthawprwﬁashﬂme@wﬂme?hnwﬁ&muﬁe
abandonment or any form of release of the WMI Claims.

On December 30, 2008, WMI filed with the Federal Deposit Corporation ("FDIC™), in its
capadity as receiver for Washington Mutual Bank (the "FDIC Receiver”) a daim against Washington
Mutual Bank's ("WMB") receivership asserting daims on behalf of WMI's bankruptcy estate for the
sehedasets,WMBaMitstlrownedmbddaw,WadﬁngbnMuthankfshmatdaimwas
rejected on January 23, 2009, and pursuant to 12 US.C. § 1819(b)(2)(A) and 12 US.C. § 1821(dX6)A),
WMI commenced Iitigation against the FDIC-Receiver, WMI ‘
Mmmw—m&ammms&mmmﬁfwmm«m&a(mﬂ
D.C. Count")alleging,amomoﬂaerﬂings,seveddaimsforrdief('wm Claims").}

*The WMI Claims are as follows:

) Count I: Determination of Plaintiffs’ Proof of Claim;

) Count II: Dissipation of WMB's Assets;

3 Count III: Taking of Plaintiff's Property Without Just Compensation;
4) Count IV: Conversion of Plaintiff's Property; and

5) Count V: Declaration that the FDIC-Receiver's Disallowance is Void.

Additionally, WMI's complaint makes the following prayer for relief:

@ An order declaring Plaintiffs' Claims to be valid and proven against the Receivership;

Q mmmmx&mmmmmmmmamwhm
with 12U.S.C. § 1821(d)(11);

3 mmﬁmmmmmmmmmmmdmmﬁm«mm

ofﬂleReoeivetshipifanyClaimisnotsﬁsﬁedinﬁdl;

@ MadsdredthDIC-ReoavsmmﬂePHnﬁﬂswlumnammﬁngddmtyuam
ﬁmﬂainﬂﬂsinconnecﬁonwiﬂnﬂ‘ekeoaivelship;
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Section 541(a) of 11 U.S.0. § 101 et seo. (the "Bankruptcy Code™) defines property of the
banlauptcy estate to indude "all legal or equitable interests of the debtor in property as of the
commencement of the case.” The scope of section 541 is broad, and indudes causes of action. United
M@mm1umu9(lmxmw
Spedalties, 124 F.3d 487, 490-91 (3d Cir. 1997). Accordingly, the WMI daims are property of WMI's
estate.

WMIhasﬁhdapmposedgbbalsﬂanentagreunm("GSA")whidmismMedmhma
key element of WMI's proposed plan of reorganization (the "Plan"). Pursuant to the GSA and Plan WMI
will abandon the WMI Claims.

SeﬁmSﬂﬁmeBanhummdepmwdsmat“ﬂnmmemayahandmanympaww
the estate ... that is of inconsequential value and benefit to the estate.” 11 U.S.0. § 554(a).
It is the law of the Third Circuit and elsewhere that a trustee or debtor in possession has broad
discretion in deciding whether to abandon Iiﬁgaﬁondaimsmatarepmpertyofadebtor'sbanlwpw
estate. See Hanover Insurance Co. v. Tyco Industries, Inc, 500 F. 2d 654 (3rd Cir. 1974)(in canying out
mehme'sduwmmaﬁmhemebmmmm,auMeemwabandmamdacﬁmmatk
deemed Issvduaﬂeﬁmnﬂwcostofassaﬁngmedaim);lnremmwewh_dgm,l_m, 202 B.R. 389,
393 (W.D. Pa. Bankr. 1996)(trustee was free to abandon a suit where the secured interest of other
mhummmmmmmmwmmmmmmm
recovery for the estate); see also In re Wilson, 94 B.R. 886 (E.D. Va. Bankr. 1989)(the court held that the
only consideration in determining whether to abandon a daim under the Bankruptcy Code is whether
such an action is in the best interests of the estate).

Nevuﬂrdesadebhofspowemabandmmtyisnotunmmepadyseddngm
abandmﬂmepropeltymustshowittobeof“incmsequenﬁalvalueandbemﬁttomestate",a
finding of the presiding court. See Northview Motors, Inc, v, Chrysler Motors Corporation, 186 F.3d
346 (3rd Cir. 1999) (noting bankruptcy court ordered trustee to abandon property).

Noﬂﬁghﬂnﬂmdisa&seswhyﬂreFCacﬁusdmldbeabmdmndmdsSedimSﬂ,it
muelyslatsﬂlattheHm"lsinﬁuebsthtaulsof[WMfs]eslabe[]andawmls"andmmsaw
that:

"[E]ntering into the Global Settiement Agreement is the best way to secure considerable value
for the[] estates as opposed to proceeding with expensive, protracted litigation with no

® Enter a judgment against FDIC-Corporate and FDIC-Receiver for damages, in an amount to be
mmmmmemmdmnynainﬁﬁswwuhmmoeivedhammﬁmidaﬁm of WMB's assets
andﬁﬂﬁslessanyamounlsa@allyreeeivedﬁomﬂmmceivelship;

©® Enter a judgment against FDIC-Corporate and FDIC-Receiver for damages, in an amount to be
dehannined,equalhmevalueofﬁainﬁﬂs'propertymwatedbymemlc;

) mmmmum&mammwmmmmumm
proceed as if such disallowance never occurred;

() Awaﬂﬂainﬁffsenstsandathorneys'fesasmaybepennithedbth;and

o Award Plaintiffs such other refief as may be just.




certainty of additional gain. In the absence of the Global Settiement Agreement, the Debtors
wouid be forced to continue to prosecute the litigation pending to the risk of ultimately
obtaining less net value for their estates and creditors." GSA, at p. 176.

mm,mmmmrmmmmmmwmmam
denmtdhﬁa»kinmeb&im&sditsshbebeamemewmdam“dhmmequeﬁal
value and benefit

As stated previously,ﬂtewmaaimsamundermejurisdidimofﬂleb.cmun,u.s. District
Judge Rosemary Collyer presiding and, as the defendant is the FDIC Receiver, pursuantto 12 U.S. C.
1819%(b)(2)(A) and 12 U.S.C. § 1821(d)(6)(A), Congress has granted her exdusive jurisdiction over those
daims, As stated by Judge Collyer in her January 7, 2010 order denying the 'Partial Motion to Dismiss of
DefendantFedaalDepositImumnceCamﬁon,asRaoeivaMWadﬁngwn Mutual Bank’ ("Collyer
Order") (attached as Exhibit A): Itjhe Bankruptcy Court's determination of what constitutes the
property of the estate ... is an issue over which it has exdusive jurisdiction” and "the main factor
Wweighing against [my] abstention is that some of WMTI's daims arise under the FDI Act; thus the District
Court has excxdusive jurisdiction over those daims.” Collyer Order, pp. 4, 6. (Emphasis in original.)
Accordingly, while this court has jurisdiction over WMI's bankruptcy estate, and the WMI Claims are
assets of that estate, it does not have jurisdiction over the assets themselves.

Asuwwmammmuuscsmudxsm)mwsmammm
value, it therefore cannot order their abandonment under Section 554. Of course, this court can order
WMI(wanwwpanyhhhaed)bgongedehhavemams(idudhgvdueaﬂvaHm
pertaining to the WMI Claims adjudicated in her forum.

AsahmdmmanofmewmdahnsisaleympmatdmeGSAandHanﬂ\kmuncanmt
adaﬂwem&mmﬁmdunﬁiaMml&sﬂevdueandHﬂyof&eWMldaimisadjudimmdw
Judge Collyer. Afterwards, if her rulings with respect to the WMI Claims' allow WMI to establish that the
wmdaimmdeumﬁalvaluemdbanﬁtmmmﬂﬁsmtmuHMabaMonmem
under Section 554.

wmmmmmwmwmmwmn
leavsomntbequesﬁonofwhatelseinmeGSAandthePlanamheymdyourjuﬁsdicﬁon but that
WMI is asking you to order regardiess,

h-ﬂnhegﬁgmlobjedmawmhm@orﬂleﬂmmd\m
abandonment or any form of release of the WMI Claims.




EXHIBIT A

ORDER DENYING THE PARTIAL MOTION TO DISMISS OF DEFENDANT
FEDERAL DEPOSIT INSURANCE CORPORATION, AS RECEIVER FOR WASHINGTON MUTUAL BANK

Entered January 7, 2010
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBLA

1

WASHINGTON MUTUAL, INC,, et al.,
Plaintiffs, ,
V. ) Civil Action No. 09-533 (RMC)

FEDERAL DEPOSIT INSURANCE )
CORPORATION, in its capacity as )
receiver of Washington Mutual Bank, ez )

al, )

Defendants. )

—_—

ORDER

Washington Mutual, Inc. e al, TWITLY) sued Federal Deposit Insurance Cosporation ("
FD1C") under the Federal Deposit Insurance Act ("FDI Act"), 12 US.C. § 1811 et seq., alleging,
among othet things, that the FDIC impropedy disallowed WMT's claims with tespect to the sale of
assests of Washington Mutual Bank to J.P. Morgan Chase. On November 4, 2009, the Court heard
arguments tegarding the motion to dismiss by the FDIC in if's cotporate capa,city ("FDIC-C") [Dkt.
# 27], the partial motion to dismiss by the FDIC in it's capacity as receiver of Washington Mutual
Bank ("FDICR") [Dkt. # 24], and WMTI's motion to dismiss FDIC's counterdaims and stay the
proceedings pending the resolution of the concurrent proceedings in the Bankruptcy Court for the
District of Delaware [Dkt. # 45]. The Court will deny without prejudice the FDIC-C's motion to

dismiss, FDIC-R's partial motion to dismiss, and WMI's motion to dismiss the FDIC's

counterclaims, and will grant the motion to stay the case.

L. LEGAL STANDARDS
Federal district courts and bankruptcy courts have concurrent juriscliction over claims
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arising under Title 11 of the Bankruptcy Code:

The subject matter jurisdiction of the bankruptcy court is defmed by
statute in 28 U.S.C. §§ 157 and 1334, Section 1334(b) grants the

district courts "original but not exclusive jurisdiction of all civil

proceedings arising wider title 11, or arising in or related to cases

under title 11." 28 U.S.C. § 1334(b) (2003). Section 157(a) allows
the district courts to refer "any or all cases under title 11 and any

or all proceedings arising under title 11 or arising in or related to a

case under title 11" to the bankruptcy judges for the district. 28

U.S8.C. § 157 (a) (2003). Thus, § 157 (a) vests four categories of
subject matter in the jurisdiction of the bankruptcy court: (1) cases

"under title 11;" (2) civil proceedings "arising under title 11;" 3)

civil proceedings "arising in" a case wider title 11; and 4)

civil proceedings "related to" a case under title 11. 28 U. S.0 . § 157(
a); see also Plaza at Latham Assocs. v. Citicorp N. Am., Inc., 150 B,
R. 507, 510-12 (N.D.N.Y. 1993) (discussing die distinctions between

the four categories of subject matter jurisdiction). Bankruptcy courts

have the power to enter "appropriate orders and Jjudgments” in cases

wider title 11 and in all "core proceedings arising under title 11, or
arising in a case under title 11." 28 U.S.C. § 157(b)(1).

Inre Garnett, 303 BR. 274, 277 (ED.N.Y. 2003); see also Plum Run Serv. Corp.v. US, Dep't of
Navy (In re Plum Run Serv. Corp.), 167 B.R. 460, 463 (Bankr. S.D. Ohio 1994). In simpler terms,
and addressing the issues most relevant to the instant case, while both die bankruptcy court and
district court may have jurisdiction over civil proceedings arising in or related to a case wider title
11, neither has exclusive jurisdiction under the Bankruptcy Code. However, the Bankruptcy
Court has already asserted jurisdiction over most, although not all, elements of this action. See

WMI Aff. re Mot. to Dismiss [Dkt. # 47], Ex. C (Bankr. Tr. at 95 (June 24, 2009)).

The facts and property at issue here are similar, but not identical, to those at issue
in the bankruptcy proceeding because there are claims in this action that did not arise wider Title
11 and thus do not fall within the Bankruptcy Court' s jurisdiction. Nonetheless, there is still cause

for this Court to abstain from deciding the issues presented in this case during the pendency of

tha

2-
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banlcruptcy case. In the first instance, the Banlcruptcy Code explicitly states: "[N]othing in this
section prevents a district court in the interest of justice, or in the interest of comity with the State
courts or respect for State law, from abstaining from hearing a particular proceeding arising under
title 11 or arising in or related to a case under title 11." 28 U.S.C. § 1334(c). Therefore, if the Court
finds that it is in the interest of justice to abstain from hearing this case at this time, it may do so.
Application of the abstention doctrine to concurrent proceedings in federal and state courts is

sufficiently analogous to lend guidance here,

"Abstention from the exercise of federal jurisdiction is the exception, not the rule."
Colo. River Water Conservation Dist. v. United States, 424 U.S. 800, 813 (1976). The Supreme
Court recognizes three basic exceptions to the rule that a district court should adjudicate any
controversy properly before it. Id. First, a federal cote should abstain where the case presents a
federal constitutional issue that may be mooted or altered by a state court's interpretation of the
relevant state law issues. /d. at 814. Second, a federal court should abstain where "there have been
presented difficult questions of state law bearing on policy problems of substantial public import
whose importance transcends the result in the case at bar." Id. And finally, a federal c,ourt should
abstain where federal jurisdiction has been invoked for the pmpose of restraining state criminal

proceedings, nuisance proceedings, or tax collection. /d. at 816. Furthermore,

[ijn assessing the appropriateness of dismissal in the event of an
exercise of concurrent jurisdiction, a federal cote may also consider
such factors as the inconvenience of the federal forum; the
desirability of avoiding piecemeal litigation; and the order in which
jurisdiction was obtained by the c,oncurrent forums. No one factor is
necessarily determinative; a carefully considered judgment taking into
account both the obligation to exercise jurisdiction and the
combination of factors counselling [sic] against that exercise is
required.

3-
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Id. at 819.
I. ANALYSIS

Courts have recognized that

parallel litigation of factually related cases in separate fora is
inefficient. Indeed, separate parallel proceedings have long been
recognized as a judicial inconvenience. For "reasons of wise judicial
administration," the district court is given discretion to dismiss or
stay a pending suit in favor of a consolidated action in another
forum but it is a discretion both the Supreme Court and our court
have limited. In the case of parallel litigation in two federal district
courts, the "general principle is to avoid duplicative litigation." So
long as the parallel cases involve the same subject matter, the

district court should — for judicial economy — resolve both suits in a
single forum.

Handy v. Shaw, Bransford, Veilleux & Roth, 325 F.3d 346, 350 (D.C. Cir. 2003); see Columbia
Plaza Corp. v. Sec. Nat 1 Bank, 525 F.2d 620, 626 (D.C. Cir. 1975) ("Sound judicial administration
counsels against separate proceedings, and the wastefull expenditure of energy and money

incidental to separate litigation of identical issues should be avoided. ") (footnotes omitted).

The Supreme Court has noted that the "task in cases such as this is not to find some
substantial reason for the exercise of federal jurisdiction by the district court; rather, the task is to
ascertain whether there exist "exceptionar circumstances, the 'clearest of justifications,’' . . . to
Justify the surrender of that jurisdiction." Moses H. Cone Mem? Hosp. v. Mercury Constr. Corp.,
460 U.S. 1,25-26 (1983). The first exception justifying abstention, i.e., that issues may be mooted
or altered by the other court's interpretation of the relevant issues over which it has jurisdiction, see
Colorado River, 424 U.S. at 814, is applicable here. The Bankruptcy Court' s determination of what
constitutes the property of the estate — an issue over which it has exclusive Jurisdiction — could

alter many of the issues raised and relief sought in WMTI's Complaint.

4
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WITHOUT PREJUDICE; and it is further
ORDERED that WMTI's Motion to Dismiss the FDIC's Counterclaims /see Dkt. #

45] 1s DENIED WITHOUT PREJUDICE; and it is further

ORDERED that the FDIC-C's Motion to Dismiss [Dkt. # 27] is DENIED

WITHOUT PREJUDICE; and it is further

ORDERED that the FDIC-R's Motion to Dismiss in Part [Dkt. # 24] is DENIED
WITHOUT PREJUDICE; and it is further

ORDERED that WMTI's Motion to Stay the Proceeding in its Entirety /see Dkt. #
45] is GRANTED. This case is stayed pending further order of the Coutt. The parties shall submit
jomt status reports every 120 days, with the first due May 7, 2010, updating the Court an the progress
and status of the banlcruptcy case.

SO ORDERED.
Date: January 7, 2010 1s/

ROSEMARY M. COLLYER
United States District Judge




November 11, 2010

RE: In re Washington Mutual, Inc, et al, Case Number 08-12229 (MFW)(Jointy
To: Cledk, United States Bankruptcy Coutt, District of Delaware

Dear Sir or Madam:
Please include the enclosed letter in the coutt's docket.
Thank you

Justin Hatradine
Pacific Northwest




