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       : 
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DECLARATION OF CHARLOTTE CHAMBERLAIN, Ph.D 
IN SUPPORT OF ENTRY OF AN ORDER CONFIRMING 

THE SIXTH AMENDED JOINT PLAN OF AFFILIATED DEBTORS 
PURSUANT TO CHAPTER 11 OF THE UNITED STATES BANKRUPTCY CODE

I, Charlotte Chamberlain, Ph.D., hereby declare that the following is true to the 

best of my knowledge, information, and belief: 

I. BACKGROUND 

 A. Professional Expertise

1. I am an independent consultant doing business as Chamberlain Associates, an 

economics and finance research firm.  I specialize in the fields of banking, economics and 
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finance.  Employees of Analysis Group, Inc., an economics research and consulting firm, 

assisted me in the preparation of the expert report (the “Report”) annexed as Exhibit A to this 

Declaration.1

2. I hold an M.A. and a Ph.D. in economics from Cornell University.  I have been a 

member of the Board of Trustees of the Los Angeles Chartered Financial Analyst (“CFA”) 

Society and the National Association of Business Economists.  I am currently a member of both 

organizations.  My expertise includes economics, equity analysis and analysis of market-making 

and trading in equity securities. 

3. From February 1997 until October 2005, I was a managing director and equity 

analyst at Jefferies & Company Inc. (“Jefferies”), a broker-dealer and investment banking firm.  

At Jefferies, I conducted equity research focusing on the financial services sector, including 

banks, thrifts and market makers and traders.  While at Jefferies, I was designated by The Wall 

Street Journal, Forbes and Zacks Investment Research as one of the best sell-side equity 

research analysts in those sectors of the financial service industry.  At the time, I held National 

Association of Securities Dealers (“NASD”) Series 7, 63, 86 and 87 licenses (now lapsed). 

4. As a senior analyst at Jefferies, starting in May 1998, I initiated equity analysis 

and published research reports on litigation participation securities and litigation tracking 

warrants, specifically the California Federal Bank Contingent Litigation Recovery Participation 

Interests (CALGZ), California Federal Bank Secondary Contingent Litigation Recovery 

Participation Interests (CALGL), Coast Federal Litigation Contingent Payments Rights Trust 

(CCPRZ), Bank United Litigation Contingent Payment Rights (BNKUZ) and  Golden State 

�������������������������������������������������������������
1�This Declaration and the annexed Report are being offered in the event that Washington Mutual, Inc.’s 
motion for summary judgment in the adversary proceeding captioned Broadbill Investment Corp. v. 
Washington Mutual, Inc., Adv. Pro. No. 10-50911 (MFW), is not granted. 
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Bancorp Litigation Tracking Warrants (GSBNZ).  To the best of my knowledge, I was the only 

equity analyst who covered litigation participation securities. 

5. In addition, I discussed the litigation tracking warrants and litigation participation 

securities regularly and extensively with equity investors, Jefferies salespeople and market 

makers.  Jefferies also sponsored a seminar on litigation tracking warrants and litigation 

participation securities for institutional investors in New York in December 1998, which I 

moderated and in which I participated as a speaker. 

6. Both the litigation tracking warrants and litigation participation securities 

identified in paragraph 4 above were listed on NASDAQ, and Jefferies was an equity market 

maker in all five securities, as disclosed at the end of my research reports. 

7. Prior to joining Jefferies, I was a Vice President at Wedbush Morgan, conducting 

equity research covering West Coast banks, thrifts and insurance companies. 

8. I previously served as vice chair of NewAmerica Savings and before that I was 

executive vice president and director of strategic planning at Golden State Bancorp (“GSB”), the 

holding company for Glendale Federal Bank (“Glendale”).  During my tenure, Glendale acquired 

Broward Savings, the merger that ultimately resulted in Golden State Bancorp distributing the 

GSBNZ equity securities to its shareholders in 1998. 

9. While at Glendale, I was appointed to the Thrift Institutions Advisory Council of 

the Federal Reserve Board of Governors and the Real Estate Advisory Board for the University 

of California at Berkeley.  Prior to joining Glendale, I was Chief Economist and Director of 

Policy and Economic Research at the Federal Home Loan Bank Board during the time 

supervisory goodwill was first used to encourage healthy thrifts to acquire failing institutions. 
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10. I submit this Declaration and the annexed Report in support of confirmation of the 

Sixth Amended Joint Plan of Affiliated Debtors Pursuant to Chapter 11 of the United States 

Bankruptcy Code, dated October 6, 2010 (as has and may be further modified, the “Plan”), by 

providing my expert opinion and analysis concerning the litigation tracking warrants at issue in 

the adversary proceeding captioned Broadbill Investment Corp. v. Washington Mutual, Inc.,

Adv. Pro. No. 10-50911 (MFW) (the “Broadbill Adversary Proceeding”).2  In my opinion, these 

warrants constitute equity interests in WMI and should be treated as such pursuant to the terms 

of the Plan.  I am familiar with the terms and provisions of the Plan and the related Disclosure 

Statement (the “Disclosure Statement”) as they relate to the litigation tracking warrants at issue 

in this case. 

 B. Summary of Assignment

11. I have been engaged by counsel for Washington Mutual, Inc. (“WMI”) to provide 

expert testimony in this chapter 11 case and the related Broadbill Adversary Proceeding pending 

in this Court.  Specifically, I have been asked to provide an overview of the historical events and 

financial conditions that led to the issuance of the litigation tracking warrants at issue, to provide 

an overview of the features and benefits of these instruments, to discuss how these instruments 

have been viewed by market participants, and to opine on whether or not the litigation tracking 

warrants issued by Dime Bancorp, Inc. (“Dime”), as subsequently assumed by WMI, constitute 

equity securities (the “Dime LTWs”).  I have also been asked to provide preliminary 

observations on certain topics discussed in Plaintiffs’ Memorandum of Law in Opposition to 

�������������������������������������������������������������
2�My curriculum vitae, a copy of which is attached to the Report as Appendix A, provides further details 
on my professional background and specifies the testimony that I have given in the past four years as an 
expert witness.  As stated in the Report, I am being compensated at a rate of $600 per hour for my work 
on this case, including any testimony.  My compensation is not contingent upon my findings or the 
outcome of this matter. 
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Defendant’s Motion for Summary Judgment, filed in the Broadbill Adversary Proceeding on 

November 17, 2010. 

12. I have reviewed documents and other materials provided through discovery in the 

Broadbill Adversary Proceeding and obtained from public sources.  These materials include, 

among others:  the Amended Complaint, dated September 3, 2010; the Memorandum of Law in 

Support of the Motion of Defendant Washington Mutual, Inc. for Summary Judgment and the 

declaration and exhibits submitted in support thereof, dated October 29, 2010; Plaintiffs’ 

Memorandum of Law in Opposition to Defendant’s Motion for Summary Judgment and the 

declaration and exhibits submitted in support thereof, dated November 17, 2010; Defendant 

Washington Mutual, Inc.’s Reply Memorandum of Law in Further Support of Its Motion for 

Summary Judgment, dated November 22, 2010; and the relevant registration statement and 

certain agreements governing or related to litigation participation certificates (“LPCs”) and 

litigation tracking warrants, including the Dime LTWs, as well as various textbooks and 

academic research related to the issues in this case.3

II. SUMMARY OF CONCLUSIONS IN THE REPORT 

13. Based on my analysis of the relevant documents, including the warrant 

agreements, and my education and experience as a federal thrift regulator, savings institution 

executive, and equity analyst covering thrift holding companies, LPCs and litigation tracking 

warrants, I have the following opinions: 

� The method and form of payouts on LPCs and litigation tracking warrants, 

including the Dime LTWs, varied by issuer, as detailed in their respective 

offering prospectuses.  However, the two main differentiating factors were 
�������������������������������������������������������������
3 The documents, materials, and other information I have relied upon in forming my opinions are listed in 
the annexed Report or in Appendix B thereto. 
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whether the holder was entitled to payment in (1) cash (LPCs) or (2) 

equity shares of the issuer (litigation tracking warrants, including the 

Dime LTWs). 

� Because the Dime LTWs were exercisable in equity shares of the issuer, 

they were viewed by equity market participants as functionally and 

financially equivalent to a rights offering4 or secondary stock offering.5

Investors expected that any net litigation recovery would be accounted for 

on the holding company’s balance sheet as an increase in net worth and 

additional equity shares would be distributed to the holders of the 

litigation tracking warrants. 

� The relevant warrant agreements, which define the Dime LTWs as 

conditional interests in Dime common stock, support my conclusion that 

the Dime LTWs were functionally and financially equivalent to a 

shareholder rights offering. 

� Although Dime’s distribution of the Dime LTWs to its common 

shareholders allowed equity market participants to value the potential 

recovery from Anchor Savings Bank’s pending goodwill litigation 

separately from the value of Dime itself (and subsequently WMI), in fact 

the two shared common equity risks.  The shared equity risk became 

apparent when WMI’s stock price declined dramatically (from $9.24 to 

�������������������������������������������������������������
4�See Report n.1. 

5�See Report n.2.�
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$2.26 between March 17, 2008, and September 24, 2008), as the mortgage 

market crisis and the subsequent run on its deposits eviscerated its 

business.  Despite continuing good news regarding Anchor Saving Bank’s 

pending litigation recovery during the same period, the price of the Dime 

LTWs declined dramatically as well (from $0.355 to $0.13 between March 

17, 2008, and September 24, 2008). 

� From my experience interacting with Jefferies’ clients, equity investors 

understood the shared equity risk between litigation tracking warrants and 

the issuing thrift holding company’s common stock. 

III. RESEARCH AND ANALYSIS CONTAINED IN THE REPORT 

A. The Origins of Litigation Participation Securities

14. As stated in the Report, the history of the savings and loan industry is well 

covered in the pleadings filed in the Broadbill Adversary Proceeding.  The purpose of my Report 

is not to repeat the entire history, but to emphasize certain aspects that I find relevant to the 

question of whether litigation tracking warrants should be considered equity securities – namely, 

the regulatory and competitive forces that have contributed to successive periods of rapid 

consolidation in the industry.  In such an environment, firms’ equity valuations take on added 

importance. 

1. Regulatory context 

15. “Supervisory goodwill” lawsuits resulted from regulatory changes that 

significantly affected the entire thrift industry.6  These regulatory changes began with the 

�������������������������������������������������������������
6 See Report n.3. 
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deregulation of thrift deposit interest rates by the Depository Institutions Deregulation and 

Monetary Control Act of 1980,7 continued with the relaxation of capital requirements and 

expansion of thrifts’ risk and leverage capabilities by the Garn-St. Germain Act in 1982,8 and 

culminated in the re-regulation of the industry’s capital requirements and abolishment of 

supervisory goodwill by the Financial Institutions Reform, Recovery, and Enforcement Act 

(“FIRREA”) in 1989.9

16. Throughout this period of regulation and deregulation, savings and loans 

(“S&Ls”) experienced widespread losses and insolvencies,10 largely attributable to the timing of 

the regulatory changes in conjunction with the rise and fall of interest rates.  When interest rate 

competition between thrifts and commercial banks prompted Congress to expand Regulation Q 

policy to limit the deposit interest charged by thrifts in 1966,11 for example, subsequent increases 

in interest rates in the late 1970s and early 1980s wreaked havoc on thrifts’ profitability.12

Higher interest rates caused widespread disintermediation (net depository outflows) as depositors 

pursued alternative investments.13  The resulting competition severely harmed the profitability of 

thrifts, and sparked the S&L insolvencies that continued over the next decade.14

�������������������������������������������������������������
7 See Report n.4. 

8 See Report n.5. 

9 See Report n.6. 

10 See Report n.7. 

11 See Report n.8. 

12 See Report n.9. 

13 See Report n.10. 

14 See Report n.11. 
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17. The Monetary Control Act of 1980 and the Depository Institutions Deregulation 

Committee (“DIDC”) attempted to combat the disintermediation by undoing the regulation of 

interest rate ceilings under Regulation Q.15  This led to the introduction by thrifts of new 

investment products designed to compete with money market mutual funds.16  Not only did these 

alternative investments fail to compete with money market funds, and, therefore, fail to bring in 

the desired deposits and associated revenues, but higher interest rates also destroyed the 

historical spread that thrifts had enjoyed between the low interest paid out on their short-term 

deposits and higher interest received on their long-term mortgage loans.17  Additionally, the 

growing market in mortgage-backed securities and recession-induced increases in default rates 

further destroyed the profitability of S&Ls and led to continued insolvencies.18

18. The Garn-St Germain Act of 1982 directed the DIDC to authorize new products 

that could compete with money market funds, to eliminate the remaining ceilings on interest 

rates, and to provide thrifts with the ability to take on riskier investments at higher leverage 

ratios.19  Garn-St Germain also lifted restrictions on the corporate structure of S&Ls, 

encouraging failing thrifts to raise private capital through conversion from mutual ownership to 

stock ownership.20  Because the high number of insolvencies persisted, however, the Federal 

Savings and Loan Insurance Corporation (“FSLIC”) remained in jeopardy.21  As a result, the 

�������������������������������������������������������������
15 See Report n.12. 

16 See Report n.13. 

17 See Report n.14.�

18 See Report n.15. 

19 See Report n.16. 

20 See Report n.17. 

21 See Report n.18. 
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Federal Home Loan Bank Board encouraged the acquisition of insolvent thrifts by healthy thrifts 

by creating an accounting asset called supervisory goodwill, which could be included toward 

thrifts’ capital requirements.22  Despite the increase in real private capital from initial public 

offerings and regulatory capital from supervisory goodwill, the FSLIC was insolvent by the end 

of 1986.23  Thrifts with billions in losses and hundreds of billions in assets failed in increasing 

numbers, due to risky lending and insufficient capital to cover credit defaults.24

19. In response to the failures, on August 9, 1989, Congress enacted FIRREA, which 

increased capital requirements for thrifts and commercial banks.25 Subsequently, the Office of 

Thrift Supervision (“OTS”) issued regulations that began the elimination of supervisory goodwill 

in regulatory capital calculations.26  As a result, hundreds of thrifts became insolvent.27

2. Initiation of the supervisory goodwill lawsuits 

20. In the early 1990s, thrift firms filed more than 100 breach of contract lawsuits 

against the federal government.  In early July 1996, the U.S. Supreme Court held that the 

government was liable for breach of contract to the plaintiffs in the consolidated cases Winstar, 

Statesman and Glendale v. U.S.  Glendale Federal sought roughly $1.9 billion in damages while 

California Federal sought roughly $1.6 billion.  Glendale Federal’s trial to determine the amount 

of damages commenced on February 24, 1997 in the U.S. Court of Federal Claims, while 

California Federal’s damages trial started in late 1998. 
�������������������������������������������������������������
22 See Report n.19. 

23 See Report n.20. 

24 See Report n.21. 

25 See Report n.22. 

26 See Report n.23. 

27 See Report n.24. 
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21. On April 12, 1999, the trial court denied lost profit damages but awarded $909 

million in restitution and reliance damages to Glendale Federal.28  On February 16, 2001, the 

U.S. Court of Appeals vacated the trial court’s judgment.29  In 2002, the U. S. Court of Federal 

Claims awarded Glendale Federal $381 million in reliance damages, but denied any restitution 

damages.30  This decision was affirmed in the U.S. Court of Appeals on August 9, 2004.31  In 

2002, the Federal Circuit Court denied California Federal’s lost profit damages, reliance 

damages and restitution damages, but awarded $23 million in compensation for the cost of 

replacing regulatory capital due to FIRREA.32  On January 19, 2005, the U.S. Court of Appeals 

upheld this decision.33

3. Anchor Savings Bank 

22. On January 13, 1995, Anchor Savings Bank (“Anchor”) filed suit against the U.S. 

government in the Court of Federal Claims, alleging that, through FIRREA, the government 

breached its obligations under the supervisory merger contracts related to supervisory goodwill 

resulting from Anchor’s acquisition of several failing thrifts between 1982 and 1985.34  Dime 

then acquired Anchor and assumed Anchor’s rights under the litigation.  On December 22, 2000, 

Dime distributed a litigation tracking warrant for each share of its common stock outstanding as 

�������������������������������������������������������������
28 See Report n.25. 

29 See Report n.26. 

30 See Report n.27. 

31 See Report n.28. 

32 See Report n.29. 

33 See Report n.30. 

34 See Report n.31. 
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of that date subject to the value of any recovery in the Anchor litigation.  On January 4, 2002, 

Dime merged into WMI.35

23. In multiple rulings in 2002, the U.S. Court of Federal Claims found that the 

government had breached its supervisory goodwill contracts with Anchor through the 

implementation of FIRREA.  On March 14, 2008, the U.S. Court of Federal Claims awarded 

Anchor $382 million in recoverable damages, plus an undetermined amount for a gross-up of tax 

liabilities.36  On July 16, 2008, the court reduced the judgment to approximately $356 million.  

On March 10, 2010, the Federal Circuit Court of Appeals affirmed the decision and remanded 

the case to the Court of Federal Claims to determine whether that court had made a calculation 

error and should increase the damage award by as much as an additional $63 million.37

B. Purpose, Benefits, and Features of Litigation Participation Securities

24. With such large damage awards being sought, the boards of directors of the thrift 

holding company litigants wanted to split ownership of the potential litigation recoveries from 

ownership of the thrift franchises.38  Although the directors expected shareholders to benefit 

from pending awards in due time, uncertainty about both the timing of final decisions and the 

magnitude of the potential awards complicated valuations of holding companies.  Consequently, 

the directors were frustrated in their efforts to explore merger opportunities.39

25. For example, the maximum potential litigation recovery for Golden State Bancorp 

was $1.9 billion, more than 80 percent of the holding company’s $2.3 billion market 
�������������������������������������������������������������
35 See Report n.32. 

36 See Report n.33. 

37 See Report n.34. 

38 See Report n.35. 

39 See Report n.36. 
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capitalization at the end of April 1998.40  Thus, even small changes in market expectations as to 

the timing and/or amount of potential litigation recoveries could cause material fluctuations in 

the company’s share price. 

26. The thrifts therefore issued securities representing interests in the prospective 

damage awards.  As discussed further below and in the Report, these securities took two basic 

forms:  those that gave holders the right to receive a defined portion of the proceeds in cash (i.e., 

LPCs); and those that gave holders the right to receive common stock of the issuing thrift 

equivalent in value to a defined portion of the litigation proceeds (i.e., litigation tracking 

warrants, including the Dime LTWs). 

1. The Precedent Litigation Participation Securities —  
CALGZ, CALGL and CCPRZ 

27. CalFed, Inc. (“CalFed,” the holding company of California Federal Savings) and 

Coast Savings Financial, Inc. (“Coast,” the holding company of Coast Federal Savings) issued 

the first litigation participation securities, both of which provided holders the right to receive a 

portion of the proceeds from any damages award in cash. 

28. CalFed issued two classes of securities to its shareholders: the California Federal 

Bank Contingent Litigation Recovery Participation Interests (NASDAQ: CALGZ) in 1995 and, 

in connection with its acquisition by First Nationwide, the California Federal Bank Secondary 

Contingent Litigation Recovery Participation Interests (NASDAQ: CALGL) in 1996.  The 

structure of the securities provided that CalFed (or its successor) would retain the majority of any 

damages award.  Holders of the primary securities (CALGZ) would receive, in aggregate, 

roughly 25 percent of the damages award net of taxes and expenses, while holders of the 

secondary securities (CALGL) would receive, in aggregate, 60 percent of the remainder (that is, 
�������������������������������������������������������������
40�See Report n.37. 
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the damages award less taxes, expenses, and the share paid to CALGZ holders), less a payment 

of $125 million to CalFed or its successor.41

29. The Coast Federal Litigation Contingent Payment Rights Trust was created in 

February 1998 in connection with the acquisition of Coast Federal Savings by H.F. Ahmanson & 

Co.  The Trust issued LPCs to Coast shareholders representing undivided interests in the cash 

assets of the Trust (NASDAQ: CCPRZ).  Holders of these certificates could expect to receive, in 

aggregate, one hundred percent of the after-tax proceeds of any recovery in cash, net of 

expenses.42

30. For all three of these securities – CALGZ, CALGL, and CCPRZ – the formula for 

determining payouts, as defined in each respective prospectus, dictated that the economic value 

of the securities was determined by a single variable: the cash value of any recovery in litigation.  

Factors affecting the economic or financial condition of the issuer or its successor would have no 

bearing on trading prices for these securities. 

31. The CalFed and Coast securities also shared two important drawbacks.  First, 

from the perspective of the issuers, cash distributions to the holders of the securities would 

reduce capital on the balance sheet of the firm, thereby limiting future earnings capacity.  

Second, cash recoveries were taxable events both for the thrift recipient and for the holders of the 

securities. 

2. GSBNZ and DIMEZ 

32. To enhance their capital positions and to minimize tax consequences, certain thrift 

holding companies looked into alternative structures for litigation participation securities.  Those 

�������������������������������������������������������������
41�See Report n.38. 

42�See Report n.39. 
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efforts led to the creation of litigation tracking warrants, which entitled holders to shares of stock 

rather than payments in cash.  Two firms issued securities of this type, Golden State Bancorp 

(“GSB”) and Dime. 

33. GSB distributed litigation tracking warrants to holders of its common stock in 

May 1998, in part to facilitate its merger with CENFED Financial.43  Those securities were 

issued on a one-for-one basis to common shareholders. 

34. Unlike the CalFed and Coast securities, holders of the GSB warrants (NASDAQ: 

GSBNZ) could expect to receive common stock in GSB or its successor in the event of recovery 

from Glendale Federal’s lawsuit in the U.S. Court of Federal Claims.44  Further, because the 

distribution was in equity shares, GSBNZ holders could expect that the distribution would be 

treated as a tax-free dividend. 

35. Specifically, the GSBNZs entitled holders to shares of GSB stock equal in value 

to 85 percent (in aggregate) of the proceeds from any litigation recovery net of taxes and 

expenses.  The number of shares issued would be determined by the average closing price of 

GSB stock over the 30 days prior to the receipt of a final judgment in the lawsuit.45

36. Because the GSBNZs were exercisable in shares of common stock rather than in 

cash, market participants viewed the GSBNZs as the functional equivalent of a rights offering.  

In a rights offering, existing shareholders are entitled to subscribe to new shares from the issuer 

at a specified price within a specified timeframe.46  The GSBNZs were structured in precisely the 

�������������������������������������������������������������
43�See Report n.40. 

44�See Report n.41.�

45�See Report n.42. 

46�See Report n.1.�
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same way.  Like rights offerings, the GSBNZs were distributed to common shareholders, not to 

the general public (as would be the case in an initial or secondary public offering); the exercise 

price was clearly defined; and the warrants were exercisable within a specified timeframe as 

defined in the offering circular. 

37. Like GSB, Dime distributed litigation tracking warrants on a one-for-one basis to 

the holders of Dime common stock.47  The Dime LTWs traded on NASDAQ under the ticker 

symbol DIMEZ. 

38. Holders of the Dime LTWs could expect to receive common shares of the issuer 

in an amount equivalent to 85 percent of any recovery Dime received as part of the Anchor 

litigation, net of taxes and expenses.48  As with the GSBNZs, market participants viewed the 

Dime LTWs as the functional equivalent of a shareholder rights offering, for all of the same 

reasons discussed above and in the Report. 

39. For both the GSBNZs and the DIMEZs, and in direct contrast to the three cash-

based securities discussed above (CALGZ, CALGL, and CCPRZ), two variables affected the 

value of the securities, not just one: (1) the proceeds from any litigation recovery; and (2) the 

parent company’s own share price.  That is, the economic and financial factors that affected the 

economic or financial condition of Dime or GSB also affected the share price of that company’s 

litigation tracking warrants. 

40. Although the litigation tracking warrants, including the Dime LTWs, allowed 

equity market participants to value the potential litigation recoveries separately from the value of 

the issuing firm, the two, in fact, shared common equity risks.  Think of a three-legged race: 

�������������������������������������������������������������
47�See Report n.44.�

48�See Report n.45.�
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although two individuals comprise each team, impediments to one typically impede the other.  If 

one trips and falls, the partner will likely be dragged down, too. 

41. The shared equity risk became particularly apparent in early 2008 when WMI 

“tripped over” the subprime mortgage crisis and later “crashed” due to massive deposit outflows 

in late summer 2008.49  Despite continuing good news regarding Anchor’s pending litigation 

recovery, the Dime LTWs took a hard fall as well.  On March 17, 2008, immediately following 

the announcement of the Anchor litigation award, DIMEZ traded at $0.355 per share; but by 

September 24, 2008, the day prior to WMI’s seizure by the FDIC, DIMEZ had fallen to just 

$0.13 per share.50

C. Market View of Litigation Participation Securities

42. I initiated coverage and began publishing research reports on litigation 

participation securities while at Jefferies in May 1998.  In total, I covered four LPCs (CALGZ, 

CALGL, CCPRZ, BNKUZ) and one litigation tracking warrant (GSBNZ).  My regulatory and 

thrift experience gave me a unique perspective on the valuation of litigation participation 

securities, and my employer anticipated that my research reports would attract additional 

NASDAQ trading revenues to the firm. 

43. In the normal course of business, I spoke frequently to many of Jefferies’ clients 

about the analysis I conducted and research reports I authored regarding litigation participation 

securities. 

�������������������������������������������������������������
49�See Report n.46.�

50�See Report n.47.�
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44. The clients with whom I spoke were equity investors who used quantitative and 

qualitative analyses to forecast both (1) the net earnings of the thrift holding companies and (2) 

the timing and size of the expected litigation recoveries. 

45. Based on those discussions and my own analysis, it was clear that litigation 

participation securities that were payable in holding company stock rather than cash, including 

the Dime LTWs, were viewed by market participants as rights offerings of the issuers – in other 

words, as equity securities.  As investors saw it, any adjusted litigation recovery would be 

accounted for on the holding company’s balance sheet as an increase in net worth and additional 

equity shares would be distributed accordingly.  Most importantly, they understood that the 

litigation tracking warrants (GSBNZ and DIMEZ) shared equity risks of the common stock of 

the issuing thrifts, as discussed above and in the Report. 

46. Although litigation tracking warrants were distributed initially to holders of 

common stock, many equity investors bought the warrants on the secondary market for reasons 

other than ownership of the thrift franchises.  Based on my interactions with those investors, they 

too viewed litigation tracking warrants payable in common stock of the issuer as equity 

securities, and they made their investments in those securities on that basis. 

 D. The Terms of the Agreements Support My Opinion That 
  The Dime LTWs Are Conditional Interests in Common Stock

48. I have reviewed Amendment 1 to the Registration Statement of Dime Bancorp, 

Inc., filed December 15, 2000 (the “Registration Statement”); the Warrant Agreement, dated 

December 21, 2000 (the “Warrant Agreement”); the Agreement and Plan of Merger, dated June 

25, 2001 (the “Merger Agreement”); and the 2003 Amended and Restated Warrant Agreement, 

dated March 11, 2003 (the “Amended Warrant Agreement”).  I find that the agreements support 
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my view that the Dime LTWs were payable in equity shares and functioned as secondary capital 

offerings of the issuer, and thus constitute equity securities. 

49. All of the above documents define the Dime LTWs as conditional interests in the 

common shares of Dime or WMI as its successor. 

50. The Registration Statement defines the terms under which Dime issued the Dime 

LTWs.51  The document defines the Dime LTWs as a conditional interest in Dime common 

stock, and describes Dime’s expectation that the warrants would be treated as a tax-free stock 

dividend for tax purposes.52

51. The Warrant Agreement likewise indicates that the Dime LTWs represent “the 

right to purchase shares or a portion of a share of Common Stock.”53  It defines the method by 

which the number of shares of common stock would be determined as well as the value of each 

share and sets an exercise price of $0.01. 

52. On January 4, 2002, Dime merged with WMI.  Section 2.10 of the Merger 

Agreement defines the manner in which the Dime LTWs would be converted into WMI stock if 

and when the necessary trigger events occurred.54

53. In March 2003, WMI issued the Amended Warrant Agreement.  My 

understanding of the Amended Warrant Agreement is that it is essentially identical to the original 

Warrant Agreement with respect to the treatment of the Dime LTWs.  It also indicates that 

�������������������������������������������������������������
51�See Report n.48.�

52�See Report n.49.�

53�See Report n.50.�

54�See Report n.51.�
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warrant holders will be entitled to purchase shares of WMI common stock with their defined 

share of the Anchor litigation recovery, if any.55

 E. Partial and Preliminary Observations Concerning Plaintiffs’ Memorandum  
  of Law in Opposition to Defendant’s Motion for Summary Judgment  

54. I have been asked by counsel to review and respond to certain assertions made by 

Plaintiffs in their Memorandum of Law in Response to Defendant’s Motion for Summary 

Judgment, dated November 17, 2010 (“Plaintiffs’ Response”). 

1. Equity warrants can be structured in many different ways 

55. Citing a court decision, Plaintiffs argue that warrants must embody three specific 

characteristics: a predetermined price, a specified number of shares and a set term.56

56. In fact, warrants are not defined so rigidly, and can be structured in many 

different ways by the issuer.  In my experience, the only characteristic common to all warrants is 

that they represent conditional claims on the issuing firm’s equity.  Specifically, warrants permit 

the holder to buy the underlying stock of the issuing company at a fixed exercise price until the 

expiration date.  Typically, they are traded separately from the underlying stock of the issuing 

company or trust.57

57. In contrast to Plaintiffs’ narrow definition, various types of warrants exist, 

including, for example, warrants with perpetual terms: 

A warrant is a stock option that entitles the holder to buy some 
number of shares of the associated common stock at some 
specified terms such as the exercise price and the effective 
exercisable time.  The exercise price of a warrant indicates the 
amount which must be paid on conversion for each share of the 

�������������������������������������������������������������
55�See Report n.52.�

56�See Plaintiffs’ Response, pp. 21-22.�

57�See Report n.54.�
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given common stock.[58] The exercise price is usually above the 
market price of the common stock at the time of issue, and it 
usually changes at stated times during the life of a warrant.  A 
European warrant can be exercised only on its expiration date, 
while an American warrant can be exercised at any time during the 
length of its life. . . .  For most of the warrants, the lengths of their 
lives are specified in the published terms of the warrants.  
However, there are some warrants, such as Alleghany Corporation, 
Atlas Corporation, and Tn-Continental Corporation warrants, 
which have indefinite length of life and are known as perpetual 
warrants.59

58. In any case, even if one were to conclude that the Dime LTWs are not typical of 

the most common forms of stock warrants, their terms nonetheless represent interests in the 

issuing firm’s equity, and therefore qualify as warrants. 

2. Warrants are not liabilities and do not share 
the key characteristics of debt securities 

59. Curiously, Plaintiffs compare the Dime LTWs to a spin-off.60  That comparison is 

apt, and, in fact, supports the conclusion that the Dime LTWs represent equity interests.  In a 

typical spin-off, a firm separates the value of a subsidiary or division from the remainder of the 

company by distributing equity interests among shareholders on a pro rata basis.61  As stated 

above and in the Report, a principal aim of the firms’ issuance of litigation tracking warrants was 

to divide ownership interests relating to the pending litigation proceeds from ownership interests 

in the thrift franchise. 

�������������������������������������������������������������
58�See Report n.55.�

59�Andrew H.Y. Chen, “A Model of Warrant Pricing in a Dynamic Market,” The Journal of Finance 25 
(December 1970):1041–1059 (emphasis added). 

60�See Report n.57.�

61�See Report n.58.�
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60. Furthermore, if the Dime LTWs are not considered equity interests and instead 

represent claims against the company’s assets, as Plaintiffs suggest, then, by definition, Plaintiffs 

are arguing that the Dime LTWs should be considered liabilities.  Liabilities, however, by most 

standard definitions, represent claims on the assets of a firm, not on the firm’s equity.62  Even if 

the necessary “triggers” had already occurred  -- which they have not – the warrants require only 

the issuance of stock, not payment in cash or other transfer of assets.  Thus the Dime LTWs do 

not meet standard definitions of liabilities. 

61. The Dime LTWs also do not share the characteristics of debt securities.  Debt 

securities, like equity securities, come in many forms, but all debt securities represent “money 

borrowed” by the issuing firm “that must be repaid.”63  Nothing in the documents I have 

reviewed and nothing in my experience with these securities suggests that any holder of litigation 

participation securities has provided a “loan” to the issuing firm that the issuer is then obligated 

to repay.  Rather, the terms of the Warrant Agreement state that the issuer’s obligation was to 

keep reserved and available a sufficient number of common shares to provide for the exercise in 

full of all the Dime LTWs outstanding.64

3. Equity interests can take many forms, each with 
distinct characteristics, features and risks 

62. Plaintiffs argue that, because litigation tracking warrants involve different risks 

and considerations from common stock, they cannot be considered stock warrants, equity 

securities or equity interests.65  Plaintiffs provide no direct support for this conclusion. 

�������������������������������������������������������������
62See Report n.59. 

63�See Report n.60.�

64�See Warrant Agreement, §3.7(a). 

65�See Plaintiffs’ Response, pp. 5-6. 
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63. In fact, “equity” simply represents the net assets of a firm (i.e., assets minus 

liabilities).  Equity may be divided into numerous classes or series of stock, including preferred 

stock, each of which typically bears different rights and each of which therefore involves 

different risks and considerations.66  Holders of preferred stock, for example, may have different 

voting rights, may receive fixed payments (not unlike payments on debt), and may be entitled to 

separately defined dividends.67

64. These distinctions clearly create “different risks” and “different considerations” 

but do not change the fundamental conclusion that company stock and warrants both represent 

equity interests in the firm.  Thus, Plaintiffs’ unsupported assertion that the warrants entail 

“different risks and considerations from . . . common stock” does not alter my conclusion that the 

Dime LTWs represent equity interests.  Further, as discussed above, the Dime LTWs clearly 

shared equity risks with WMI common stock. 

IV. CONCLUSION 

In light of the foregoing, as set forth herein and in the Report, I believe that the 

Dime LTWs constitute equity interests in, not claims against, WMI. 

�������������������������������������������������������������
66�See Report n.63.�

67�See Report n.64.�
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I declare under penalty of perjury that the foregoing is true and correct. 

Executed this 29th day of  
November, 2010. 

      By: 

�
�����������______________________________�

  Charlotte Chamberlain, Ph.D. 
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EXHIBIT A 
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