
 

 

IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

 
In re 

 
Chapter 11 

  
WASHINGTON MUTUAL, INC., et al.,1 Case No. 08-12229 (MFW) 
  
 Debtors. 
 

(Jointly Administered) 

BROADBILL INVESTMENT CORP., 
NANTAHALA CAPITAL PARTNERS, LP, 
AND BLACKWELL CAPITAL PARTNERS, 
LLC, individually and on behalf of all holders of 
Litigation Tracking Warrants originally issued  
by Dime Bancorp, 

 

Adv. Pro. No. 10-50911 (MFW) 

  

                                             Plaintiffs, 
 
                           v. 
 
WASHINGTON MUTUAL, INC., CHARLES 
LILLIS, DAVID BONDERMAN, FRANCIS 
BAIER, JAMES STEVER, MARGARET 
OSMER MCQUADE, ORIN SMITH, PHILLIP 
MATTHEWS, REGINA MONTOYA, 
STEPHEN FRANK, STEPHEN CHAZEN, 
THOMAS LEPPERT, WILLIAM REED, JR., 
MICHAEL MURPHY, 
 

                                                Defendants. 
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1  The Debtors in these chapter 11 cases along with the last four digits of each Debtor’s federal tax 
identification number are: (i) Washington Mutual, Inc. (3725); and (ii) WMI Investment Corp. (5395). 
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Plaintiffs Broadbill Investment Corp., Nantahala Capital Partners, LP, and Blackwell 

Capital Partners, LLC, class plaintiffs, on behalf of themselves and all holders of LTWs,2 by 

their undersigned counsel, hereby submit this Memorandum of Law in Opposition to the Motion 

of Defendants Charles Lillis, David Bonderman, Francis Baier, James Stever, Margaret Osmer 

McQuade, Orin Smith, Phillip Matthews, Regina Montoya, Stephen Frank, Stephen Chazen, 

Thomas Leppert, William Reed, Jr., and Michael Murphy (“Director Defendants”) to Dismiss 

Plaintiff’s Second Amended Class Complaint (the “Motion”). 

PRELIMINARY STATEMENT 

 Having ignored their obligations under the 2003 Amended and Restated Warrant 

Agreement dated March 11, 2003 (the “Agreement”) to protect the LTW holders’ rights, 

Director Defendants now urge the Court to ignore the language of the Agreement by which they 

expressly assumed those contractual and fiduciary duties to the LTW holders.  However, the law 

is clear that Plaintiffs have stated claims against Director Defendants, and the Court should 

therefore permit Plaintiffs to proceed with their claims – particularly at the pleading stage, where 

Plaintiffs need merely “state a claim to relief that is plausible on its face.”  Bell Atlantic Corp. v. 

Twombly, 550 U.S. 544, 570 (2007). 

ARGUMENT 

A. Standard Of Review 

On a motion to dismiss pursuant to Rule 12(b)(6), a court must “accept all factual 

allegations as true, construe the complaint in the light most favorable to the plaintiff, and 

determine whether, under any reasonable reading of the complaint, the plaintiff may be entitled 

to relief.”  Broadcom Corp. v. Qualcomm Inc., 501 F.3d 297, 306 (3d Cir. 2007) (citation 

                                                
2  Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in Plaintiffs’ 
Memorandum of Law in Opposition to Defendant’s Motion for Summary Judgment, dated November 17, 2010. 



 

 - 2 - 

omitted).  The movant bears the burden of demonstrating that the complaint fails to state a claim 

upon which relief may be granted.  See Finch v. Hercules, Inc., 809 F. Supp. 309, 310 (D. Del. 

1992) (citing Johnsrud v. Carter, 620 F.2d 29, 33 (3d Cir.1980)).   

To withstand an attack for failure to state a claim, a complaint “does not need detailed 

factual allegations.” Twombly, 550 U.S. at 555 (citations omitted).  Instead, a plaintiff is required 

only to set forth factual allegations that “raise a right to relief above the speculative level.”  Id. 

(citations omitted).  “[O]nce a claim has been stated adequately, it may be supported by showing 

any set of facts consistent with the allegations in the complaint.”  Id. at 563 (citations omitted).  

Thus, a “court weighing a motion to dismiss asks not whether a plaintiff will ultimately prevail 

but whether the claimant is entitled to offer evidence to support the claims.”  Id. at 563 n.8 

(citation omitted).   

B. Plaintiffs Have Stated A Claim Against Director Defendants 

Plaintiffs’ causes of action for breach of contract and breach of fiduciary duty state 

claims against Director Defendants.   

1. Plaintiffs Have Stated A Claim For Breach Of Contract 

Plaintiffs’ allegation that the WMI Board breached its obligations to the LTW holders 

under Section 4.4 of the Agreement (Sec. Am. Compl. ¶¶ 78, 89) states a claim for breach of 

contract against Director Defendants.   

Director Defendants argue that no claim can lie against them due to their status as 

nonparties to the Agreement.  (Mot. at 3, 5-9.)  However, under New York law,3 nonsignatories 

or nonparties may be liable for breach of contract if they intended to be bound by the contract or 

assumed obligations under the contract.  While “[i]t is well established that, generally, a party 

                                                
3  Pursuant to Section 7.4 of the Agreement, New York law governs the Agreement. 
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who is not a signatory to a contract cannot be held liable for breaches of that contract,” “[a]n 

exception to this general rule exists when a non-signatory is found to have manifested an intent 

to be bound by the contract.”  MBIA Ins. Corp. v. Royal Bank of Can., 706 F. Supp. 2d 380, 396 

(S.D.N.Y. 2009) (citations omitted).  As the MBIA Insurance Court recognized: 

New York courts recognize that a non-signatory can be liable for a 
contract by manifesting an intent to be bound without being an 
“alter ego” of a signatory to the contract . . . .  [Hence], [e]ven if a 

party does not sign the relevant written agreement, it will be 

bound if the totality of its expressed words and deeds manifests 
an intent to be bound. . . .  Furthermore, under a similar theory, 
nonsignatories may be held liable for breach of contract, without 
being “alter egos,” if their actions show that they are in privity of 

contract or that they assumed obligations under the contract. 
 

706 F. Supp. 2d at 397 (quotation marks and citations omitted) (emphasis added). 

As alleged in the Complaint, the Agreement places explicit obligations upon the WMI 

Board of Directors with respect to performance of the Agreement.  (Sec. Am. Compl. ¶ 50.)  

Section 4.4 of the Agreement states: 

If any event occurs as to which the foregoing provisions of this 
Article IV are not strictly applicable or, if strictly applicable, 
would not, in the good faith judgment of the Board, fairly and 
adequately protect the purchase rights of the Holders of the 
Warrants in accordance with the essential intent and principles of 
such provisions, then the Board may make, without the consent of 
the Holders, such adjustments to the terms of this Article IV, in 
accordance with such essential intent and principles, as will be 
reasonably necessary, in the good faith opinion of such Board, to 
protect such purchase rights as aforesaid. 

 
 (Agreement § 4.4 (emphasis added).)  The Board of Directors is specifically identified in 

Section 4.4 of the Agreement and made subject to particular “good faith” obligations to protect 

the rights of the LTW holders with respect to the “essential intent and principles” of the 

Agreement.  Moreover, the Board of Directors necessarily accepted these obligations by ratifying 
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this Agreement, and, in so doing, manifested a clear intent to be bound by the Agreement.  Thus, 

Director Defendants are bound by the Agreement and are liable for breaching it.  

Plaintiffs have also pled breach. The essential “intent and principles” of the Agreement 

were for the LTW holders to be paid 85% of the net proceeds of the Anchor Litigation.  Under 

Section 4.4. of the Agreement, Director Defendants assumed the duty to protect such “intent and 

principles” for the benefit of the LTW holders.  Defendant WMI admitted in its discovery 

responses that Director Defendants did nothing to protect the LTW holders, and never discussed 

LTW issues specifically at any Board meeting since Defendant WMI’s bankruptcy.  Indeed, 

what Director Defendants did was worse than mere “inaction.”  Director Defendants ratified the 

Amended and Restated Settlement Agreement (“Global Settlement Agreement”) with JPMorgan 

Chase Bank, N.A. (“JPMorgan”), which was carefully structured so that: (a) Defendants WMI 

and the Director Defendants gave up their rights to the Anchor Litigation by selling the litigation 

to JPMorgan in contravention of Section 6.3 of the Agreement; (b) Defendants failed to ask, let 

alone “cause,” JPMorgan to assume the LTW obligations, in contravention of Section 4.2(d) of 

the Agreement, even though Defendants successfully demanded that JPMorgan assume other 

liabilities associated with assets sold to JPMorgan under the Global Settlement; and (c) 

Defendants sought a judicial finding that JPMorgan acquired the Anchor Litigation, retroactive 

to a date more than 30 months ago, free and clear of any claims held by the LTW holders.  

Director Defendants also ratified a plan of reorganization (“Plan”) that sought to give the 

proceeds paid by JPMorgan for the Anchor Litigation to persons other than the LTW holders, 

and they have ratified Defendant WMI’s actions, which have been designed to do everything to 

strip from the LTW holders what was previously given to them by dividend more than a decade 

ago from Defendant WMI’s predecessor entity, Dime Bancorp.  Simply put, the Agreement was 
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structured for Director Defendants to protect the LTW holders’ right to receive 85% of the net 

proceeds in the Anchor Litigation.  In fact, Director Defendants have, by inaction and 

ratification, done the complete opposite, thereby breaching their obligations and duties to the 

LTW holders. 

Moreover, the issues relating to whether Plaintiffs have potential claims against Director 

Defendants have already been addressed by the Court in the context of its Opinion denying 

confirmation of the Debtors’ Plan.  There, the Court held in its Opinion Denying Confirmation of 

the Sixth Amended Plan of Reorganization, dated January 7, 2011, D.I. 6528 (“Op.”) that the 

Plan exculpation clause must carve out Plaintiffs’ LTW-related claims against Director 

Defendants until the merits of those claims (i.e. this adversary proceeding) are resolved.  (Op. p. 

74.)  Essentially, this means that Plaintiffs have already stated claims against Director 

Defendants sufficient to survive a motion to dismiss. 

2. Plaintiffs Have Stated A Claim For Breach Of Fiduciary Duty 

Director Defendants argue that Plaintiffs have not pled breach of fiduciary duty.  (Mot. at 

11-13.)  However, Plaintiffs allege that “WMI’s Board breached their duty and obligation to the 

LTW holders by providing in the Plan that the LTW holders receive no distribution, and that the 

LTW holders be deprived of what had been given to them as a dividend by Dime[:] 85% of the 

net recovery in the Anchor Litigation.”  (Sec. Am. Compl. ¶ 89.)  Thus, the Complaint does set 

forth a claim for breach of fiduciary duty against Director Defendants. 

A fiduciary is “a person having a duty, created by his undertaking, to act primarily for the 

benefit of another in matters connected with his undertaking.”  Restatement (Second) of Agency 

§ 13 (2010).  Under Washington law, 4 “[a] fiduciary relationship can arise as a matter of fact 

                                                
4  As Defendant WMI is incorporated under the laws of the State of Washington, Washington law governs the 
actions of its officers and directors, and therefore the breach of fiduciary duty claim raised by Plaintiffs.  See 
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regardless of the relationship in law between the parties.”  Hollerith v. Gardner, 112 Wash. App. 

1036, at *3 (Wash. App. Div. 1 2002) (citations omitted); accord Pope v. Univ. of Wash., 121 

Wash.2d 479, 492 (1993) (“The law recognizes that facts may create a fiduciary relationship 

between contracting parties.” (citations omitted)). 

A fiduciary relationship may arise where one voluntarily undertakes an obligation in a 

contract.  See In re Cencom Cable Income Partners, L.P. Litig., No. 2008 WL 5050624, at *3 

(Del. Ch. Ct. Nov. 26, 2008) (holding that general partner imported common law fiduciary duty 

into its relationship to limited partners by voluntarily assuming contractual duty to deliver to 

limited partners fairness opinion on sales transaction).  “[A] fiduciary relationship will exist 

anytime one person obligates himself or herself to act for or to give advice for the benefit of the 

other.”  In re Oakwood Homes Corp., 340 B.R. 510, 518 (Bankr. D. Del. 2006) (citation 

omitted).  Here, Director Defendants voluntarily assumed an obligation to the LTW holders to 

protect their interests in accordance with the intents and principles underlying the Agreement.  

And they specifically undertook to use their “good faith judgment” to protect the rights of the 

LTW holders.  (Agreement § 4.4.)  In so obligating themselves, Director Defendants assumed a 

fiduciary role on behalf of the LTW holders.   

A fiduciary relationship may also arise when “one has reposed trust or confidence in the 

integrity or fidelity over another.”  In re Food Mgmt. Group, LLC, 380 B.R. 677, 706 (Bankr. 

S.D.N.Y. 2008); see also Fraternity Fund Ltd. v. Beacon Hill Asset Mgmt. LLC, 376 F. Supp. 2d 

385, 413-14 (S.D.N.Y. 2005); Williams v. Lynch, 666 N.Y.S.2d 749, 752 (N.Y. App. Div. 1997).  

“A fiduciary relation . . . exists in all cases where confidence is reposed on the one side and a 

                                                                                                                                                       
generally Atherton v. FDIC, 619 U.S. 213, 223-24 (1997) (noting that, pursuant to the internal affairs doctrine, 
courts generally look to the State of a business’ incorporation for the law governing the duties of its officers and 
directors) (citations omitted). 
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resulting superiority and influence on the other side arises therefrom.  The origin of the 

confidence is immaterial. It may be moral, social, domestic, or merely personal.”  Salter v. 

Heiser, 36 Wash.2d 536, 551 (1950).5  Further, a fiduciary relationship permits an individual to 

relax his or her guard and trust another to care for their interests.  See Liebergesell v. Evans, 93 

Wash.2d 881, 889-90 (1980).  The Agreement was structured such that the LTW holders placed 

their trust and confidence in the Board, relying on Director Defendants to protect their rights in 

the LTWs.  Director Defendants were the only potential repository of the LTW holders’ trust 

because there was no indenture trustee or other fiduciary available to protect their interests.  

Thus, Director Defendants were vested with and assumed fiduciary responsibilities to the LTW 

holders.   

Director Defendants breached their fiduciary duties by failing to protect the LTW 

holders’ rights.  As fiduciaries, Director Defendants had a duty to ensure that the LTW holders 

receive 85% of the net recovery in the Anchor Litigation.  The currency of how that value was to 

be delivered to the LTW holders was flexible.  Article IV of the Agreeement (the Adjustment 

section) did not mandate delivery of only common stock to LTW holders when the common 

stock was worthless. Section 4.4 of the Agreement required the Board to act, in good faith, when 

necessary, to protect the LTW holders’ interests to the recovery in the Anchor Litigation.  

Director Defendants should have ratified a Plan that provided such protection for the LTW 

holders.  Instead, Director Defendants ratified WMI’s decision to propound a Plan that denies the 

                                                
5  Mobil Oil Corp. v. Rubenfeld, 339 N.Y.S.2d 623, 632 (N.Y. Civ. 1972), aff’d 357 N.Y.S.2d 589 (N.Y. 
Supp. App. Term. 1974), rev’d on other grounds, 370 N.Y.S.2d 943 (N.Y. App. Div. 1985), aff’d 40 N.Y.2d 936 
(1976) (“A fiduciary relationship is one founded on trust or confidence reposed by one person in the integrity and 
fidelity of another.  The term is a very broad one.  It is said that the relation exists, and that relief is granted in all 
cases in which influence has been acquired and abused, in which confidence has been reposed and betrayed.  The 
origin of the confidence and the source of the influence are immaterial.  The rule embraces both the technical 
fiduciary relations and those informal relations which exist whenever one [person] trusts in and relies upon another. . 
. .  A fiduciary relation exists when confidence is reposed on one side and there is resulting superiority and influence 
on the other.”).   
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LTW holders any recovery and, in fact, extinguishes the LTWs on the effective date of the Plan.  

(Sec. Am. Compl. ¶¶ 53-55.)   

Director Defendants’ misdeeds did not stop there.  They further ratified WMI’s decision 

not to order the Warrant Agent to give notice to the LTW holders of the bar date for submission 

of claims in the WMI Chapter 11 proceedings, thereby endangering the rights of the LTW 

holders to recover anything from the WMI estate.  Even when LTW holders did submit claims, 

WMI, under the direction of Director Defendants, took the position that the LTW claims were 

time-barred.   

As already noted, Director Defendants, as fiduciaries, had a duty to cause JPMorgan to 

assume the LTW liabilities – or, at the very least, to attempt to do so.  Yet, Director Defendants 

negotiated and accepted the Global Settlement Agreement in which JPMorgan will assume other 

liabilities owed by WMI, but will receive the Anchor Litigation free and clear, without assuming 

any liabilities or owing any obligations to the LTW holders.  (Sec. Am. Compl. ¶¶ 57-58.)   

Director Defendants’ argument that their failure to protect the rights of the LTW holders 

did not constitute a breach of fiduciary duty because doing so was an “impossibility” is without 

merit.  Director Defendants argue that, because its subsidiary, Washington Mutual Bank 

(“WMB”), had already been seized by the federal government at the time of the alleged failure to 

act,” it was “a practical impossibility for the WMI Director Defendants to have taken any action 

with respect to the LTWs.”  (Mot. at 13.)  That clearly is not true.  WMI stated in pleadings that 

it, not WMB, owned the Anchor Litigation.  (See Debtor’s Answer and Amended Counterclaims 

in Response to the Complaint of JPMorgan Chase Bank, N.A., ¶¶ 168-169, Case No. 09-50551, 

D.I. 139 (“The Disputed Assets [including the Anchor Litigation recovery] are property of the 

Debtors’ estates and were not purchased by JPMorgan Chase under the terms of the P&A 
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Agreement.”).)  In the context of the Global Settlement Agreement, WMI sold that litigation 

claim to JPMorgan.  However, in the Global Settlement Agreement, WMI successfully caused 

JPMorgan to assume other liabilities related to other assets sold to JPMorgan.  Thus, it was 

clearly possible for the Directors to protect the rights of LTW holders under the Agreement by 

similarly causing JPMorgan to assume the LTW liabilities in the Global Settlement Agreement; 

instead Director Defendants did nothing.  WMI testified at the confirmation hearing that it took a 

“holistic” approach to what it bargained for from JPMorgan.  The Board could have and should 

have discharged its duty to the LTW holders under the Agreement.   

In sum, Director Defendants’ disingenuous “practical impossibility” argument only 

highlights their refusal to even attempt to protect the LTW holders’ rights – a refusal that, in and 

of itself, demonstrates their breach of their fiduciary duty to the LTW holders.  At a minimum, 

all of the aforesaid arguments raise issues of fact that cannot be resolved on a motion to dismiss.6  

See Twombly, 550 U.S. at 563 (holding that a plaintiff may support its claim “by showing any set 

of facts consistent with the allegations in the complaint”) (citations omitted).  

3. Plaintiffs Can Proceed With Contract And Fiduciary Duty Claims 

Simultaneously       __ 

 
While Director Defendants contend that Plaintiffs may not bring causes of action for both 

breach of contract and fiduciary duty, (Mot. at 11-13), courts have held to the contrary:  that 

claimants may raise both claims from the same operative facts.  In In re Fruehauf Trailer Corp., 

369 B.R. 817, 829 (Bankr. D. Del. 2007), the Delaware Bankruptcy Court recognized a “line of 

cases where Delaware courts have allowed overlapping fiduciary duty and contract claims to go 

                                                
6  Fact discovery does not conclude in this action until May 31, 2011, and Plaintiffs have scheduled, but not 
yet deposed, any of the Director Defendants.  In fact, WMI has continued to produce documents as recently as April 
19, 2011.  Because the facts have not yet been fully discovered and developed, the Court should deny Director 
Defendants’ motion to dismiss Plaintiffs’ breach of fiduciary duty claim, which requires a particularly fact-intensive 
inquiry and is, therefore, not appropriately disposed of on a motion to dismiss.   
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forward.”  Id. at 829 (collecting cases).  For instance, in R.J. Associates v. Health Payors’ 

Organization Limited, No. 16873, 1999 WL 550350 (Del. Ch. July 16, 1999), the court rejected 

defendant’s claim that plaintiffs were “bootstrapping” breach of contract claims into fiduciary 

duty claims, holding that “[c]onduct by an entity that occupies a fiduciary position [] may form 

the basis of both a contract and a breach of fiduciary duty claim.”  1999 WL 550350, at *10.  At 

least one New York court has noted that “New York law is similar” to Delaware law on this 

point.  See JFK Family Ltd. P’ship v. Millbrae Natural Gas Dev. Fund 2005 L.P., 873 N.Y.S.2d 

234, at *20 (N.Y. Sup. Ct. 2008) (discussing R.J. Associates and Maillet v. Frontpoint Partners, 

LLC, No. 02-7865, 2003 WL 21355218 (S.D.N.Y.  June 10, 2003)).   

Washington courts have also permitted claimants to proceed on breach of contract and 

breach of fiduciary duty causes of action arising out of the same facts.  See, e.g., Thompson v. 

Smith, 159 Wash. App. 1003, *3 (Wash. App. Div. 1 2010) (reviewing jury trial on partners’ 

breach of contract and breach of fiduciary duty claims against each other); Sadler v. State Farm 

Mut. Auto Ins. Co., No. C07-995Z, 2007 WL 2778257, at *2-3 (W.D. Wash. Sept. 20, 2007) 

(permitting an insured to proceed against its insurer for breach of contract and breach of 

fiduciary duty). 

Accordingly, Plaintiffs may raise both breach of contract and breach of fiduciary duty 

claims against Director Defendants, and the Court should permit Plaintiffs to proceed with these 

claims. 

4. Plaintiffs Have Stated A Claim For Damages Against Director Defendants 

 

Director Defendants contend that Plaintiffs’ claims against them are not cognizable 

because Plaintiffs have not pled damages against them, positing that “any eventual judgment and 

damage award in favor of Plaintiffs and the LTW holders here would be completely satisfied by 
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WMI as a result of the $337 million reserve set aside for the LTW claims.”  (Mot. at 10.)  

However, while Plaintiffs do not seek a double recovery from the reserve and Director 

Defendants, it is not certain that the reserve will actually be established, and whether Plaintiffs 

will recover from the reserve.  Even if Plaintiffs prevail against WMI in this adversary 

proceeding, it is possible that the proposed Plan, which provides for the reserve, will not be 

approved, or that the LTW holders’ claims will not be fully recognized in the Defendants’ 

bankruptcy case.  In either scenario, Plaintiffs might be unable to recover the value of the LTWs 

from the reserve, and their only recourse will be to recover breach of contract damages and 

breach of fiduciary duty damages from Director Defendants.7  The Court specifically allowed for 

this possible outcome when it refused to exculpate Director Defendants for claims related to the 

LTWs.8   

CONCLUSION 

For the foregoing reasons, Plaintiffs Broadbill Investment Corp., Nantahala Capital 

Partners, LP, and Blackwell Capital Partners, LLC respectfully request that the Court deny in its 

entirety the Motion of the WMI Director Defendants to Dismiss Plaintiff’s Second Amended 

Class Complaint. 

                                                
7 Under Rule 8(a) of the Federal Rules of Civil Procedure, a plaintiff need not plead a specific amount of 
damages.  Isengard v. N.M. Public Ed. Dep’t, No. 08-0300, 2009 WL 5220371, at*5 (D.N.M. Dec. 9, 2009) (“Rule 
8 does not, however, require damages to be pled with specificity, nor does it require a party to sue for a specific 
amount of damages.” (citation omitted)); Travelers Cas. and Sur. Co. of Am. v. A.G. Cullen Const., Inc., No. 07-765, 
2008 WL 4816477, at *11 (W.D. Pa. Nov. 4, 2008) (“Federal Rule of Civil Procedure 8 does not require that a party 
sue for a specific amount of damages.” (citation omitted)); Cagin v. McFarland Clinic, P.C., 317 F. Supp. 2d 964, 
971-72 (S.D. Iowa 2004) (“At the pleading stage, a plaintiff need not specify an actual amount of damages or the 
precise basis on which damages should be determined. A general allegation of damages and causation, such as the 
Amended Complaint here alleges, is enough.” (citation omitted)).  
 
8  See Opinion Denying Confirmation of the Sixth Amended Plan of Reorganization, p.74, Jan. 7, 2011, D.I. 
6528 (“The LTW Holders object, however, to even this limited provision because they contend that they have a 
post-petition claim against the Debtors’ directors and officers for their failure to comply with the requirements of the 
Amended Warrant Agreement to protect the interests of the LTW Holders. Because the Court is denying the 
summary judgment motion in the LTW Adversary, the Court concludes that the Plan exculpation clause must carve 
out any claims related to the LTW Adversary until the merits of those claims are resolved.”). 
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Dated:     April 22, 2011 

 _/s/ Mark E. Felger_____________ 
 Mark E. Felger (No. 3919) 
 COZEN O’CONNOR 
 1201 N. Market Street, Suite 1400 
 Wilmington, DE 19801 
 Telephone: (302) 295-2000 
 Facsimile: (302) 295-2013 
 

                         – and – 
 

 Paul N. Silverstein 
 ANDREWS KURTH LLP 
 450 Lexington Avenue 
 New York, NY 10017 
 Telephone: (212) 850-2800 
 Facsimile: (212) 850-2929 
 

 Attorneys for Broadbill Investment Corp. 
 

 _/s/ Brian L. Arban______________ 

 Frederick B. Rosner (No. 3995) 
 Scott J. Leonhardt (No. 4885) 
 Brian L. Arban (No. 4511) 
 THE ROSNER LAW GROUP LLC 
 824 N. Market Street, Suite 810 
 Wilmington, DE 19801 
 Telephone: (302) 777-1111 
 

                         – and – 
 

 Arthur Steinberg 
 KING & SPALDING 
 1185 Avenue of the Americas 
 New York, NY 10036 
 Telephone: (212) 556-2100 
 Facsimile: (212) 556-2222 
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 Jonathan Hochman 
 SCHINDLER COHEN & HOCHMAN LLP 
 100 Wall Street 
 New York, NY 10005 
 Telephone: (212) 277-6300 
 Facsimile: (212) 277-6333 
 

 Attorneys for Nantahala Capital Partners, 

       LP and Blackwell Capital Partners, LLC 


