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767 Fifth Avenue 
New York, New York  10153 
(212) 310-8000 
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 RICHARDS, LAYTON & FINGER, P.A. 

One Rodney Square 
920 North King Street 
Wilmington, Delaware  19801 
(302) 651-7700 

  
  
Dated: April 28, 2011  

 

                                                 
1  The Debtors in these chapter 11 cases along with the last four digits of each Debtor’s federal tax identification 
number are: (i) Washington Mutual, Inc. (3725); and (ii) WMI Investment Corp. (5395).  The Debtors’ principal 
offices are located at 925 Fourth Avenue, Suite 2500, Seattle, Washington 98104.   

2  The Debtors reserve the right to amend or supplement all documents and schedules contained in this Plan 
Supplement, and will provide adequate notice thereof.  In particular, the form and substance of the Liquidating Trust 
Agreement, Reorganized Debtors By-laws, Reorganized Debtors Certificates of Incorporation, and all other 
documents and schedules contained in this Plan Supplement remain subject to the consent of the Creditors’ 
Committee.  All terms used but not defined herein shall have the meanings ascribed to them in the Modified Sixth 
Amended Joint Plan of Affiliated Debtors Pursuant to Chapter 11 of the United States Bankruptcy Code, dated 
February 7, 2011 (as modified on March 30, 2011 and as may be further modified or amended, the “Plan”). 
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WMI LIQUIDATING TRUST AGREEMENT 

THIS WMI LIQUIDATING TRUST AGREEMENT, dated as of 
____________, 2011 (the “Trust Agreement”), is by and among Washington Mutual, Inc. 
(“WMI”) and WMI Investment Corp. (“WMI Investment” and, together with WMI, the 
“Debtors”), as debtors and debtors-in-possession, William C. Kosturos, as liquidating 
trustee (together with any successor or additional trustee appointed under the terms 
hereof, the “Liquidating Trustee”) and CSC Trust Company of Delaware as the Delaware 
resident trustee (together with any successor Delaware resident trustee appointed under 
the terms hereof, the “Resident Trustee” and collectively with the Liquidating Trustee, 
the “Trustees”) of the WMI Liquidating Trust (the “Liquidating Trust”).  Capitalized 
terms used but not otherwise defined herein shall have the meanings ascribed to such 
terms in the Debtors’ Modified Sixth Amended Joint Plan of Affiliated Debtors Pursuant 
to Chapter 11 of the United States Bankruptcy Code, dated February 7, 2011, as 
confirmed (including all exhibits thereto, as the same may be further amended, modified, 
or supplemented from time to time, the “Plan”). 

BACKGROUND 

A. On September 26, 2008, the Debtors filed voluntary petitions for 
relief under chapter 11 of the Bankruptcy Code in the Bankruptcy Court. 

B. On February 8, 2011, the Debtors filed the Plan and the 
supplemental disclosure statement relating to the Plan (as amended, the “Supplemental 
Disclosure Statement”, and together with the disclosure statement for the Sixth Amended 
Joint Plan of Affiliated Debtors Pursuant to Chapter 11 of the United States Bankruptcy 
Code, dated October 6, 2010, the “Disclosure Statement”). 

C. On March 30, 2011, the Supplemental Disclosure Statement was 
approved by the Bankruptcy Court. 

D. On [June ____], 2011, the Bankruptcy Court entered an order 
confirming the Plan (the “Confirmation Order”). 

E. The Plan provides for the creation of a liquidating trust on or 
before the Effective Date to hold, manage and administer the Liquidating Trust Assets 
and distribute the proceeds thereof, if any, to the Liquidating Trust Beneficiaries, in 
accordance with the terms of this Trust Agreement, the Plan and the Confirmation Order. 

F. The Liquidating Trust is being created on behalf of, and for the 
benefit of, the Liquidating Trust Beneficiaries.  

G. The Liquidating Trustee shall have all powers necessary to 
implement the provisions of this Trust Agreement and administer the Liquidating Trust, 
including, without limitation, the power to: (i) prosecute for the benefit of the Liquidating 
Trust Beneficiaries through Trust Professionals (as defined herein) any causes of action 
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that may from time to time be held by the Liquidating Trust; (ii) preserve, maintain and 
liquidate the Liquidating Trust Assets; (iii) distribute the Liquidating Trust proceeds to 
the Liquidating Trust Beneficiaries; and (iv) otherwise perform the functions and take the 
actions provided for in this Trust Agreement or permitted in the Plan and/or the 
Confirmation Order or in any other agreement executed pursuant to the Plan, in each case 
subject to the provisions of Sections 6.3 and 6.4 of this Trust Agreement regarding 
limitation on the Liquidating Trustee and the oversight and consent rights of the Trust 
Advisory Board (as defined herein) as provided for herein. 

J. The Liquidating Trust is organized for the sole purpose of 
liquidating and distributing the Liquidating Trust Assets, with no objective to conduct a 
trade or business except to the extent reasonably necessary to, and consistent with, the 
liquidating purpose of the Liquidating Trust.   

K. The Liquidating Trust is intended to qualify as a “liquidating trust” 
under the Internal Revenue Code of 1986, as amended (the “IRC”) and the regulations 
promulgated thereunder (the “Treasury Regulations”), specifically Treasury Regulations 
section 301.7701-4(d) and, as such, as a “grantor trust” for United States federal income 
tax purposes with the Liquidating Trust Beneficiaries treated as the grantors and owners 
of the Liquidating Trust.   

AGREEMENT 

NOW, THEREFORE, in consideration of the promises and the mutual 
covenants contained herein, the Debtors and the Liquidating Trustee agree as follows: 

ARTICLE I 
 

DECLARATION OF TRUST 

1.1 Creation of Trust.  The Debtors and the Liquidating Trustee, 
pursuant to the Plan and the Confirmation Order and in accordance with the applicable 
provisions of chapter 11 of the Bankruptcy Code, hereby constitute and create the 
Liquidating Trust, which shall bear the name “WMI Liquidating Trust.”  In connection 
with the exercise of the Liquidating Trustee’s power hereunder, the Liquidating Trustee 
may use this name or such variation thereof as the Liquidating Trustee sees fit. 

1.2 Purpose of Liquidating Trust.  The sole purpose of the Liquidating 
Trust is to implement the Plan on behalf, and for the benefit, of the Liquidating Trust 
Beneficiaries, and to serve as a mechanism for liquidating, converting to Cash and 
distributing the Liquidating Trust Assets in accordance with Treasury Regulations section 
301.7701-4(d), with no objective to continue or engage in the conduct of a trade or 
business, except to the extent reasonably necessary to, and consistent with, the liquidating 
purpose of the Liquidating Trust. 
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1.3 Transfer of Liquidating Trust Assets.  On the Effective Date, the 
Debtors shall transfer, for the sole benefit of the Liquidating Trust Beneficiaries, pursuant 
to Bankruptcy Code sections 1123(a)(5)(B) and 1123(b)(3)(B) and in accordance with the 
Plan and the Confirmation Order, the Liquidating Trust Assets to the Liquidating Trust, 
free and clear of any and all liens, claims, encumbrances and interests (legal, beneficial or 
otherwise) of all other entities to the maximum extent contemplated by and permissible 
under Bankruptcy Code section 1141(c); provided, that the Liquidating Trust Assets may 
be transferred subject to certain liabilities, as provided in the Plan, Confirmation Order or 
otherwise herein.  Such transfers shall be exempt from any stamp, real estate transfer, 
mortgage reporting, sales, use or other similar Tax, pursuant to section 1146(a) of the 
Bankruptcy Code.  Upon delivery of all Liquidating Trust Assets to the Liquidating 
Trust, the Debtors shall be discharged and released from all liability with respect to the 
delivery of such distributions, and exculpated as provided in Section 43.8 of the Plan.  In 
connection with the receipt of the Liquidating Trust Assets, the Liquidating Trust shall 
acquire and assume all of WMI’s rights and obligations pursuant to Section 2.4 of the 
Global Settlement Agreement, and WMI shall have no further liability or obligations 
thereunder.  The Liquidating Trust Assets and all other property held from time to time 
by the Liquidating Trust under this Trust Agreement and any earnings, including without 
limitation, interest, on any of the foregoing are to be applied by the Liquidating Trustee 
in accordance with the terms hereof, the Plan and the Confirmation Order for the benefit 
of the Liquidating Trust Beneficiaries, and for no other party, subject to the further 
covenants, conditions and terms hereinafter set forth. 

1.4 Appointment and Acceptance of Liquidating Trustee.  The Debtors 
hereby designate William C. Kosturos in connection with the applicable provisions of the 
Delaware Statutory Trust Act, 12 Del. C. § 3801 et seq., as the same may from time to 
time be amended, or any successor statute (the “Trust Act”) to serve as the initial 
Liquidating Trustee under the Plan.  The Liquidating Trustee shall be deemed to be 
appointed pursuant to Bankruptcy Code section 1123(b)(3)(B).  The Liquidating Trustee 
accepts the Liquidating Trust created by this Trust Agreement and the grant, assignment, 
transfer, conveyance and delivery to the Liquidating Trustee, on behalf, and for the 
benefit, of the Liquidating Trust Beneficiaries, by the Debtors of all of their respective 
right, title and interest in the Liquidating Trust Assets, upon and subject to the terms and 
conditions set forth herein, in the Plan and in the Confirmation Order.  The Liquidating 
Trustee’s powers are exercisable solely in a fiduciary capacity consistent with, and in 
furtherance of, the purpose of the Liquidating Trust and not otherwise.  The Liquidating 
Trustee shall have the authority to bind the Liquidating Trust within the limitations set 
forth herein, but shall for all purposes hereunder be acting in the capacity as Liquidating 
Trustee, and not individually. 

1.5 Liquidation of Liquidating Trust Assets.  The Liquidating Trustee 
shall, in an expeditious but commercially reasonable manner and subject to the provisions 
of the Plan, the Confirmation Order and the other provisions of this Trust Agreement, 
liquidate and convert to Cash the Liquidating Trust Assets, make timely distributions in 
accordance with the terms hereof and the Plan and not unduly prolong the existence of 
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the Liquidating Trust.  The Liquidating Trustee shall exercise reasonable business 
judgment and liquidate the Liquidating Trust Assets to maximize net recoveries; 
provided, however, that the Liquidating Trustee shall be entitled to take into 
consideration the risks, timing, and costs of potential actions in making determinations as 
to the maximization of recoveries and the determinations and actions of the Liquidating 
Trustee shall in all cases be subject to the limitations provided elsewhere herein.  Such 
liquidations may be accomplished through the prosecution, compromise and settlement, 
abandonment or dismissal of any or all claims, rights or causes of action or otherwise or 
through the sale or other disposition of the Liquidating Trust Assets (in whole or in 
combination, and including the sale of any claims, rights or causes of action).  The 
Liquidating Trustee may incur any reasonable and necessary expenses in connection with 
the liquidation and conversion of the Liquidating Trust Assets into Cash or in connection 
with the administration of the Liquidating Trust. 

1.6 No Reversion to Debtors.  In no event shall any part of the 
Liquidating Trust Assets revert to or be distributed to any Debtor or Reorganized Debtor.  
To the extent that any property or assets remain in the Liquidating Trust after the 
Liquidating Trust Beneficiaries have received the maximum amount of proceeds to which 
they are entitled under this Trust Agreement, the Liquidating Trustee may request an 
order from the Bankruptcy Court authorizing that such residue be contributed to a 
charitable organization (a “Charitable Organization”) described in section 501(c)(3) of 
the IRC and exempt from United States federal income tax under section 501(a) of the 
IRC that is unrelated to the Debtors, the Reorganized Debtors, the Liquidating Trust, the 
Liquidating Trustee and any insider of the Liquidating Trust and that is not a “private 
foundation” as defined in section 509(a) of the IRC, or authorizing such other disposition 
as recommended by the Liquidating Trustee and approved by the Bankruptcy Court. 

1.7 Incidents of Ownership.  Except as provided in Section 1.6 hereof, 
the Liquidating Trust Beneficiaries shall be the sole beneficiaries of the Liquidating Trust 
and the Liquidating Trust Assets, and the Liquidating Trustee shall retain only such 
incidents of ownership as are necessary to undertake the actions and transactions 
authorized herein, in the Plan and in the Confirmation Order, including, but not limited 
to, those powers set forth in Section 6.2 hereof. 

1.8 Privileges and Obligation to Respond to Ongoing Investigations.  
All Privileges shall be transferred, assigned, and delivered to the Liquidating Trust, 
without waiver, and shall vest in the Liquidating Trustee solely in its capacity as such 
(and any other individual the Liquidating Trustee, with the consent of the Trust Advisory 
Board, may designate, it being understood that, as of the date of this Trust Agreement, 
the Liquidating Trustee shall designate the Trust Advisory Board, solely in its capacity as 
such, as well as any other individual designated in this Trust Agreement).  Pursuant to 
Federal Rule of Evidence 502(d) (to the extent Rule 502(d) is relevant notwithstanding 
the fact that the Debtors, the Liquidating Trustee, the FDIC Receiver and JPMC are joint 
holders of certain attorney-client privileges, work product protections, or other 
immunities or protections from disclosure), no Privileges shall be waived by disclosure to 
the Liquidating Trustee and the Trust Advisory Board of the Debtors’ information subject 
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to attorney-client privileges, work product protections, or other immunities or protections 
from disclosure, or by disclosure among the Debtors, the Liquidating Trustee, the Trust 
Advisory Board, the FDIC Receiver, and/or JPMC of information that is subject to 
attorney-client privileges, work product protections, or other immunities or protections 
from disclosure jointly held by the Debtors, the FDIC Receiver, the Liquidating Trustee, 
the Trust Advisory Board and/or JPMC.  The Liquidating Trustee shall be obligated to 
respond, on behalf of the Debtors, to all Information Demands, including, without 
limitation and by way of example, any Information Demands made in connection with (a) 
the investigation by the United States Attorney for the Western District of Washington, 
(b) the action entitled “Washington Mutual, Inc. Securities, Derivative and ERISA 
Litigation,” Case No. 2:08-md-1919, and (c) other proceedings described more 
specifically in the Disclosure Statement.  The FDIC Receiver and JPMC shall take 
reasonable steps to cooperate with the Liquidating Trustee in responding to Information 
Demands, and such cooperation shall include, for example, taking all steps necessary to 
maintain and avoid waiver of any and all Privileges (including, without limitation, any 
Privileges that are shared jointly among or between any of the parties).  The Liquidating 
Trustee, with the consent of the Trust Advisory Board, may waive Privileges that are held 
solely by the Debtors and/or the Liquidating Trust, but not jointly held with the FDIC 
Receiver and/or JPMC, in the event and to the extent the Liquidating Trustee, with the 
consent of the Trust Advisory Board, determines in good faith that doing so is in the best 
interests of the Liquidating Trust and its beneficiaries.  The Liquidating Trustee, the 
FDIC Receiver and JPMC may disclose information that is subject to attorney-client 
privileges, work product protections, or other immunities or protections from disclosure 
that are jointly held with the FDIC Receiver and/or JPMC only (i) upon written 
permission from the Liquidating Trustee, the FDIC Receiver and JPMC, as the case may 
be; (ii) pursuant to an order of a court of competent jurisdiction, subject to the procedure 
described in the next sentence insofar as it applies; or (iii) as otherwise required by law, 
subject to the procedure described in the next sentence insofar as it applies.  If the 
Liquidating Trustee, the Trust Advisory Board, the FDIC Receiver or JPMC receives a 
request from a third party to disclose information that is subject to attorney-client 
privileges, work product protections, or other immunities or protections from disclosure 
that are jointly held with the Liquidating Trustee, the Trust Advisory Board, the FDIC 
Receiver and/or JPMC, the party or parties who receives such request will (w) pursue all 
reasonable steps to maintain the applicable privileges or protections from disclosure, 
including, if necessary, to maintain the privileges or protections from disclosure by 
seeking a protective order against and/or otherwise objecting to the production of such 
material, (x) notify the Liquidating Trustee, the Trust Advisory Board, the FDIC 
Receiver and/or JPMC, as the case may be, (y) allow the Liquidating Trustee, the Trust 
Advisory Board, the FDIC Receiver and/or JPMC, as the case may be, reasonable time 
under the circumstances to seek a protective order against and/or otherwise object to the 
production of such material, and (z) unless required by law, not disclose the materials in 
question unless and until any objection raised by the Liquidating Trustee, the Trust 
Advisory Board, the FDIC Receiver and/or JPMC is resolved in favor of disclosure. 
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ARTICLE II 
 

LIQUIDATING TRUST BENEFICIARIES 

2.1 Conflicting Claims.  If any conflicting claims or demands are made 
or asserted with respect to a Liquidating Trust Interest, the Liquidating Trustee shall be 
entitled, at its sole election, to refuse to comply with any such conflicting claims or 
demands.  In so refusing, the Liquidating Trustee, at his sole election, may elect to make 
no payment or distribution with respect to the Liquidating Trust Interest subject to the 
claims or demands involved, or any part thereof, and the Liquidating Trustee shall refer 
such conflicting claims or demands to the Bankruptcy Court, which shall have exclusive 
jurisdiction over resolution of such conflicting claims or demands.  In so doing, the 
Liquidating Trustee shall not be or become liable to any party for its refusal to comply 
with any of such conflicting claims or demands.  The Liquidating Trustee shall be 
entitled to refuse to act until either (i) the rights of the adverse claimants have been 
adjudicated by a Final Order of the Bankruptcy Court (or such other court of proper 
jurisdiction) or (ii) all differences have been resolved by a written agreement among all 
of such parties and the Liquidating Trustee, which agreement shall include a complete 
release of the Liquidating Trust and the Liquidating Trustee (the occurrence of either (i) 
or (ii) in this Section 2.1 being referred to as a “Dispute Resolution”).  Promptly after a 
Dispute Resolution is reached, the Liquidating Trustee shall transfer the payments and 
distributions, if any, together with any interest thereon to be paid in accordance with 
Section 4.5 hereof, in accordance with the terms of such Dispute Resolution.  Any 
payment of any interest or income should be net of any taxes attributable thereto in 
accordance with Section 5.4. 

2.2 Rights of Liquidating Trust Beneficiaries.  Each Liquidating Trust 
Beneficiary shall be entitled to participate in the rights and benefits due to a Liquidating 
Trust Beneficiary hereunder according to the terms of its Liquidating Trust Interest.  The 
interest of a Liquidating Trust Beneficiary is hereby declared and shall be in all respects 
personal property.  Except as expressly provided hereunder, a Liquidating Trust 
Beneficiary shall have no title to, right to, possession of, management of or control of the 
Liquidating Trust or the Liquidating Trust Assets or to any right to call for a partition or 
division of such assets or to require an accounting.  No surviving spouse, heir or devisee 
of any deceased Liquidating Trust Beneficiary shall have any right of dower, homestead 
or inheritance, or of partition, or any other right, statutory or otherwise, in the Liquidating 
Trust Assets, but the whole title to the Liquidating Trust Assets shall be vested in the 
Liquidating Trustee and the sole interest of the Liquidating Trust Beneficiaries shall be 
the rights and benefits given to such person under this Trust Agreement and the Plan. 

2.3 Evidence of Liquidating Trust Interest.  Ownership of a 
Liquidating Trust Interest in the Liquidating Trust will be evidenced by the recording of 
such ownership in an electronic book-entry system (the “Book Entry System”) 
maintained either by the Liquidating Trust or an agent of the Liquidating Trust.  A 
Liquidating Trust Beneficiary shall be deemed the “holder of record” (hereinafter 
“holder”) of such Liquidating Trust Beneficiary’s Liquidating Trust Interest(s) for 
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purposes of all applicable United States federal and state laws, rules and regulations.  The 
Liquidating Trustee shall, upon the written request of a holder of a Liquidating Trust 
Interest, provide reasonably adequate documentary evidence of such holder’s Liquidating 
Trust Interest, as indicated in the Book Entry System.  The expense of providing such 
documentation shall be borne by the requesting holder.   

2.4 Transfers of Liquidating Trust Interests. 

(a) General.  The Liquidating Trust Interests shall be 
transferable subject to the restrictions set forth in this Section 2.4. 

(b) Transfer.  Pursuant to the Book Entry System, the 
Liquidating Trust shall maintain, or cause an agent of the Liquidating Trust to maintain, a 
copy of each assignment instrument delivered to it from time to time and a register 
(which may be electronic) for the recordation of the names and addresses of the 
Liquidating Trust Beneficiaries, and the amount and class of their Liquidating Trust 
Interests from time to time.  Any transfer of a Liquidating Trust Interest shall not be 
effective unless and until such transfer is recorded in the Book Entry System.  Subject to 
Section 2.4(d), the entries in the Book Entry System shall be conclusive absent manifest 
error, and the Liquidating Trust and the Liquidating Trustee shall treat each person whose 
name is recorded in the Book Entry System pursuant to the terms hereof as the owner of 
Liquidating Trust Interests indicated therein for all purposes of this Trust Agreement, 
notwithstanding notice to the contrary. 

(c) Registration.  If the Liquidating Trustee, with consent of 
the Trust Advisory Board and upon advice of counsel, determines that any class of 
Liquidating Trust Interests may be subject to registration pursuant to section 12 of the 
Securities Exchange Act of 1934, as amended (the “Exchange Act”), the Liquidating 
Trustee shall pursue relief from such registration by obtaining either an exemptive order, 
a no-action letter or an interpretive letter from the Securities and Exchange Commission 
or its staff or, absent its ability to achieve that objective or in lieu thereof, shall register 
such class pursuant to section 12 of such statute (it being understood and agreed that the 
Liquidating Trustee with the consent of the Trust Advisory Board shall be authorized, 
among other things, to register such class and to seek relief from one or more of the 
requirements then applicable subsequent to such registration  and to de-register such 
class). 

(d) Limitations on Transfer.  Notwithstanding any other 
provision to the contrary, (1) the Liquidating Trustee may disregard any transfer of 
Liquidating Trust Interests if sufficient necessary information (as reasonably determined 
by the Liquidating Trustee), including applicable Tax-related information, is not provided 
by such transferee to the Liquidating Trustee and (2) transfers to non-United States 
Entities shall not be permitted unless either (A) a ruling has been obtained from the IRS 
or an opinion from the Liquidating Trustee’s counsel (to the good faith satisfaction of the 
Liquidating Trustee) that stated interest income and any other income from tax refunds 
expected to be received or recognized by the Liquidating Trust are of a type and character 
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that is eligible for exemption from United States withholding, or (B) the requirement in 
the preceding clause has been waived by the Liquidating Trustee with the consent of the 
Trust Advisory Board.1 

2.5 Limited Liability.  No provision of this Trust Agreement, the Plan 
or the Confirmation Order, and no mere enumeration herein of the rights or privileges of 
any Liquidating Trust Beneficiary, shall give rise to any liability of such Liquidating 
Trust Beneficiary solely in its capacity as such, whether such liability is asserted by any 
Debtor, by creditors, employees, or equity interest holders of any Debtor, or by any other 
Person.  Liquidating Trust Beneficiaries are deemed to receive the Liquidating Trust 
Assets in accordance with the provisions of this Trust Agreement, the Plan and the 
Confirmation Order in exchange for their Allowed Claims or Equity Interests, as 
applicable, without further obligation or liability of any kind, but subject to the provisions 
of this Trust Agreement. 

ARTICLE III 
 

DURATION AND TERMINATION OF LIQUIDATING TRUST 

3.1 Duration.  The Liquidating Trust shall become effective upon the 
Effective Date of the Plan and shall remain and continue in full force and effect until 
dissolved as provided for in Section 28.14(d) of the Plan. 

3.2 Dissolution of the Liquidating Trust.  The Liquidating Trustee and 
the Liquidating Trust shall be discharged or dissolved, as the case may be, at such time as 
(i) all of the Liquidating Trust Assets have been distributed pursuant to the Plan and this 
Trust Agreement, (ii) the Liquidating Trustee determines, with the consent of the Trust 
Advisory Board, that the administration of any remaining Liquidating Trust Assets is not 
likely to yield sufficient additional Liquidating Trust proceeds to justify further pursuit, 
or (iii) all distributions required to be made by the Liquidating Trustee under the Plan and 
this Trust Agreement have been made; provided, however, that in no event shall the 
Liquidating Trust be dissolved later than three (3) years from the Effective Date unless 
                                                 
1 In furtherance of the above, WMI applied for a private letter ruling from the IRS that the stated 
interest income and any gain received or recognized by the Liquidating Trust from tax refunds 
that is allocable to non-United States Entities would not be subject to United States withholding 
tax applicable to foreign persons.  WMI received the requested ruling with respect to any gain, 
but not as to the stated interest income.  Accordingly, any interest income received by the 
Liquidating Trust from tax refunds (as well as certain other potential receipts unrelated to the tax 
refunds) will be subject to such withholding with respect to any amounts allocable to non-United 
States Entities at the time received, and any such withholding will reduce the amounts 
subsequently distributable to such person or its assigns.  In light of the favorable “gain” ruling, 
however, the designated Liquidating Trustee has indicated his intent to waive (subject to the 
consent of the Trust Advisory Board or any change in law or in the IRS’s position) the transfer 
restriction in Section 2.4(d)(2).  As such, it is currently expected that Section 2.4(d) will not 
operate to prohibit transfers to non-United States Entities. 
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the Bankruptcy Court, upon motion within the six-month period prior to the third (3rd) 
anniversary (or within the six-month period prior to the end of an extension period), 
determines that a fixed period extension (not to exceed three (3) years, together with any 
prior extensions, without a favorable private letter ruling from the IRS or an opinion of 
counsel satisfactory to the Liquidating Trustee and the Trust Advisory Board that any 
further extension would not adversely affect the status of the trust as a liquidating trust 
for United States federal income tax purposes) is necessary to facilitate or complete the 
recovery and liquidation of the Liquidating Trust Assets.  If at any time the Liquidating 
Trustee determines, in reliance upon such Trust Professionals as the Liquidating Trustee 
may retain, that the expense of administering the Liquidating Trust so as to make a final 
distribution to the Liquidating Trust Beneficiaries is likely to exceed the value of the 
assets remaining in the Liquidating Trust, the Liquidating Trustee may apply to the 
Bankruptcy Court for authority to (i) reserve any amount necessary to dissolve the 
Liquidating Trust, (ii) donate any balance to a charitable organization (A) described in 
section 501(c)(3) of the IRC, (B) exempt from United States federal income tax under 
section 501(a) of the IRC, (C) that is not a “private foundation”, as defined in section 
509(a) of the IRC, and (D) that is unrelated to the Debtors, the Reorganized Debtors, the 
Liquidating Trust, and any insider of the Liquidating Trustee, and (iii) dissolve the 
Liquidating Trust.  Upon receipt of such authority from the Bankruptcy Court, the 
Liquidating Trustee shall (X) notify each Liquidating Trust Beneficiary, (Y) file a 
Certificate of Cancellation with the Secretary of State of the State of Delaware and (Z) 
provide a copy of the evidence of such cancellation to the Resident Trustee. 

3.3 Continuance of Liquidating Trust for Winding Up.  After the 
dissolution of the Liquidating Trust and solely for the purpose of liquidating and winding 
up the affairs of the Liquidating Trust, the Liquidating Trustee shall continue to act as 
such until its duties have been fully performed.  Upon distribution of all the Liquidating 
Trust Assets, the Liquidating Trustee shall retain the books, records and files that shall 
have been delivered to or created by the Liquidating Trustee.  At the Liquidating 
Trustee’s discretion, all of such records and documents may be destroyed at any time 
following the date that is six (6) years after the final distribution of the Liquidating Trust 
Assets, subject to any joint prosecution and common interests agreement(s) to which the 
Liquidating Trustee may be party. 

ARTICLE IV 
 

ADMINISTRATION OF LIQUIDATING TRUST 

4.1 Payment of Claims, Expenses and Liabilities.  Subject to the 
Budget (as defined below) from time to time approved by the Trust Advisory Board in 
accordance with Section 4.14(b) hereof, the Liquidating Trustee shall use Cash of the 
Liquidating Trust:  (i) to pay reasonable costs and expenses of the Liquidating Trust that 
are incurred (including, but not limited to, any Taxes imposed on the Liquidating Trust or 
actual reasonable out-of-pocket fees and expenses incurred by Trust Professionals in 
connection with the administration and liquidation of the Liquidating Trust Assets and 
preservation of books and records as provided in Section 6.7 hereof); (ii) to satisfy other 
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obligations or other liabilities incurred or assumed by the Liquidating Trust (or to which 
the Liquidating Trust Assets are otherwise subject) in accordance with the Plan, the 
Confirmation Order, or this Trust Agreement, including fees and costs incurred in 
connection with the protection, preservation, liquidation and distribution of the 
Liquidating Trust Assets and the costs of investigating, prosecuting, resolving and/or 
settling any Claims; and (iii) to satisfy any other obligations of the Liquidating Trust 
expressly set forth in the Plan. 

4.2 BB Liquidating Trust Interests.  On the Effective Date, the 
Liquidating Trustee shall immediately distribute the funds on account of the BB 
Liquidating Trust Interests, subject to consensual release by the parties pursuant to 
Section 2.4 of the Global Settlement Agreement of such funds from the tax escrow 
account. 

4.3 Distributions. 

(a) Generally.  Subject to Section 4.3(b), the Liquidating 
Trustee is required to distribute to the Liquidating Trust Beneficiaries on account of their 
Liquidating Trust Interests, on each Distribution Date (as defined below) all unrestricted 
Cash then on hand (including any Cash received from the Debtors on the Effective Date, 
and treating any permissible investment as Cash for purposes of this Section 4.3), except 
such amounts (i) as are allocable to or retained on account of Disputed Claims in 
accordance with Section 27.3 of the Plan, (ii) as are reasonably necessary to meet 
contingent liabilities and to maintain the value of the Liquidating Trust Assets during 
liquidation, (iii) as are necessary to pay reasonable incurred or anticipated expenses 
(including, but not limited to, any Taxes imposed on or payable by the Debtors or the 
Liquidating Trust or in respect of the Liquidating Trust Assets), or (iv) as are necessary to 
satisfy other liabilities incurred or anticipated by the Liquidating Trust in accordance with 
the Plan, the Global Settlement Agreement, or this Trust Agreement; provided, that the 
amounts listed in clauses (ii), (iii) and (iv) shall be subject to the consent of the Trust 
Advisory Board unless reflected in the Budget; provided, further, that the Liquidating 
Trustee shall not be required to make a distribution pursuant to this Section 4.3 if the 
aggregate, net amount of unrestricted Cash available for distribution (taking into account 
the above listed exclusions) is such as would make the distribution impracticable as 
reasonably determined by the Liquidating Trustee, with the consent of the Trust Advisory 
Board, in accordance with applicable law, but only so long as such aggregate amount is 
less than Twenty-Five Million Dollars ($25,000,000.00); and provided, further, that the 
Liquidating Trustee, with consent of the Trust Advisory Board, may decide to forego the 
first quarterly distribution to those Liquidating Trust Beneficiaries with respect to which 
the Liquidating Trustee, in its reasonable judgment, is not administratively prepared to 
make such distribution, in which case, such distribution shall be made to such holders as 
soon as practicable after the Liquidating Trustee is administratively prepared to do so.  
“Distribution Date” means the 1st day of the second month in each fiscal quarter during 
the term of the Liquidating Trust or such other dates that the Liquidating Trustee 
determines, in consultation with the Trust Advisory Board, are appropriate from time to 
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time; provided, however, that there shall be at least one such date in each fiscal quarter 
during the term of the Liquidating Trust. 

(b) Payment of Distributions.  Subject to Section 4.2, each 
Liquidating Trust Beneficiary’s share of the Liquidating Trust Interests as determined 
pursuant to the Plan shall be allocated, and the Liquidating Trust Assets shall be 
distributed, in accordance with Article XXXII of the Plan and Annex C hereto. 

(c) De Minimis Distributions.  No Cash payment shall be made 
to any holder of a Liquidating Trust Interest until such time, if ever, as the amount 
payable thereto, in any distribution from the Liquidating Trust, is equal to or greater than 
ten dollars ($10.00).  Any holder of a Liquidating Trust Interest on account of which the 
amount of Cash to be distributed pursuant to any distribution from the Liquidating Trust 
is less than ten dollars ($10.00) shall be deemed to have no claim for such distribution 
against the Debtors, the Reorganized Debtors, the Liquidating Trust or the Liquidating 
Trust Assets.  Subject to Section 4.5 hereof, any Cash not distributed pursuant to this 
Section 4.3 shall be the property of the Liquidating Trust free of any restrictions thereon, 
and shall be available for distribution to the other Liquidating Trust Beneficiaries, in 
accordance with the Plan and this Trust Agreement. 

4.4 Undeliverable Property. 

(a) Holding of Undeliverable Distributions:  If any distribution 
to any holder of a Liquidating Trust Interest is returned to the Liquidating Trustee as 
undeliverable, no further distribution shall be made to such holder unless and until the 
Liquidating Trustee is notified, in writing, of such holder’s then-current address.  For 
purposes of this Trust Agreement, undeliverable distributions shall include checks sent to 
a holder in respect of distributions to such holder, which checks have not been cashed 
within 90 days following the date of issuance of such checks.  Undeliverable distributions 
shall remain in the possession of the Liquidating Trustee until such time as a distribution 
becomes deliverable or as set forth in Section 4.4(b) below.  All Entities ultimately 
receiving an undeliverable distribution shall not be entitled to any interest or other 
accruals of any kind on account of the delay in payment resulting from the undeliverable 
status of such distribution.  Nothing contained in the Plan or herein shall require the 
Liquidating Trustee to attempt to locate any holder of a Liquidating Trust Interest. 

(b) Failure to Claim Undeliverable Distributions:  On or prior 
to the date that is one hundred and eighty (180) days from the Effective Date, the 
Liquidating Trustee shall file a list with the Bankruptcy Court setting forth the names of 
those Entities for which notices have been sent, or distributions have been made, 
hereunder that have been returned as undeliverable as of the date thereof.  Any holder of 
a Liquidating Trust Interest on such list that does not assert its rights pursuant to the Plan 
and herein to receive a distribution within one (1) year from and after the Effective Date 
shall have its entitlement to such undeliverable distribution discharged and shall be 
forever barred from asserting any entitlement pursuant to the Plan against the Debtors, 
the Reorganized Debtors, the Liquidating Trust, or their respective property.  In such 
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case, any consideration held for distribution on account of such Liquidating Trust Interest 
shall revert to the Liquidating Trustee for redistribution to other holders of Liquidating 
Trust Interest in accordance with the terms and provisions of this Trust Agreement, the 
Plan and the Confirmation Order. 

4.5 Interest on Liquidating Trust Interests.  As set forth in the Plan, 
interest shall not accrue and be paid on the Liquidating Trust Interests themselves, but 
only with respect to and to the extent provided for in the applicable contract that is the 
subject of an Allowed Claim or under applicable law with respect to an Allowed Claim 
(“Interest”).  Interest may, as an incremental adjustment on the maximum amount the 
Liquidating Trust distributes in respect of a Liquidating Trust Interest, accrue up to and 
including the date of final payment in full of the Allowed Claim related to the 
Liquidating Trust Interest at the contract rate set forth in the agreement related to the 
Allowed Claim or, if no such rate exists and applicable law provides, at the federal 
judgment rate, provided that Interest shall only accrue on the then outstanding unpaid 
portion of the Allowed Claim, including any Post Petition Interest Claim thereon, that is 
the subject of an Allowed Claim.   

4.6 Setoffs.  The Liquidating Trustee may, pursuant to applicable 
bankruptcy or non-bankruptcy law, set off against any Liquidating Trust Interest and the 
distributions to be made pursuant to the Plan on account thereof (before any distribution 
is made on account of such Liquidating Trust Interest by the Liquidating Trustee), the 
claims, rights, and causes of action of any nature that one or more of the Debtors, Debtors 
in Possession, the Liquidating Trustee or the Reorganized Debtors may hold against the 
holder of such Allowed Claim; provided, however, that neither the failure to effect such a 
setoff nor the allowance of any Claim hereunder shall constitute a waiver or release by 
the Debtors, Debtors in Possession, the Liquidating Trustee or the Reorganized Debtors 
of any such claims, rights, and causes of action that the Debtors, Debtors in Possession, 
the Liquidating Trustee or the Reorganized Debtors may possess against such holder; 
and, provided, further, that nothing contained herein is intended to limit the ability of any 
creditor to effectuate rights of setoff or recoupment preserved or permitted by the 
provisions of sections 553, 555, 559, or 560 of the Bankruptcy Code or pursuant to the 
common law right of recoupment.   

4.7 Distributions After the Effective Date.  Distributions made after 
the Effective Date to holders of Liquidating Trust Interests on account of Claims that are 
not Allowed Claims as of the Effective Date, but which later become Allowed Claims, 
shall be deemed to have been made in accordance with the terms and provisions of 
Article XXXII of the Plan. 

4.8 Compliance with Laws.  Any and all distributions of Liquidating 
Trust Assets shall be in compliance with applicable laws, including but not limited to, 
applicable federal and state tax and securities laws.   

4.9 Fiscal Year.  Except for the first and last years of the Liquidating 
Trust, the fiscal year of the Liquidating Trust shall be the calendar year.  For the first and 
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last years of the Liquidating Trust, the fiscal year of the Liquidating Trust shall be such 
portion of the calendar year that the Liquidating Trust is in existence. 

4.10 Books and Records.  The Liquidating Trustee shall retain and 
preserve the Debtors’ books, records and files that shall have been delivered to or created 
by the Liquidating Trustee.  Subject to Section 3.3 hereof, the Liquidating Trustee shall 
maintain, in respect of the Liquidating Trust and the Liquidating Trust Beneficiaries and 
all others to receive distributions under this Trust Agreement, books and records relating 
to the assets and the income of the Liquidating Trust and the payment of expenses of, 
liabilities of, and claims against or assumed by, the Liquidating Trust and the Liquidating 
Trustee, in such detail and for such period of time as may be necessary to enable it to 
make full and proper reports in respect thereof in accordance with the provisions of this 
Trust Agreement and applicable provisions of law, including Tax law.  Except as 
otherwise provided herein or in the Plan, nothing in this Trust Agreement requires the 
Liquidating Trustee to file any accounting or seek approval of any court with respect to 
the administration of the Liquidating Trust, or as a condition for making any payment or 
distribution out of the Liquidating Trust Assets.  The Liquidating Trustee shall provide 
any member of the Trust Advisory Board with access to such books and records during 
normal business hours as may be reasonably requested with five (5) days’ advance notice.  
Liquidating Trust Beneficiaries shall have the right upon thirty (30) days’ prior written 
notice delivered to the Liquidating Trustee to inspect such books and records; provided, 
that, if so requested, all costs associated with such inspection shall be paid in advance by 
such requesting Liquidating Trust Beneficiary and such Liquidating Trust Beneficiary 
shall have entered into a confidentiality agreement reasonably satisfactory in form and 
substance to the Liquidating Trustee. 

4.11 Cash Payments.  All distributions required to be made by the 
Liquidating Trustee to the Liquidating Trust Beneficiaries shall be made in Cash 
denominated in United States dollars by checks drawn on a domestic bank selected by the 
Liquidating Trustee or, at the option of the Liquidating Trustee, by wire transfer from a 
domestic bank selected by the Liquidating Trustee or as otherwise required or provided in 
applicable agreements; provided, however, that Cash payments to foreign holders of 
Liquidating Trust Interests may be made, at the option of the Liquidating Trustee, in such 
funds as and by such means as are necessary or customary in a particular foreign 
jurisdiction. 

4.12 Insurance.  The Liquidating Trust shall maintain customary 
insurance coverage for the protection of the Liquidating Trustee, the members of the 
Trust Advisory Board, employees and any such other persons serving as administrators 
and overseers of the Liquidating Trust on and after the Effective Date.  The Liquidating 
Trustee also may obtain insurance coverage it deems necessary and appropriate with 
respect to real and personal property which may become Liquidating Trust Assets, if any. 

4.13 Disputes.  To the extent a dispute arises between the Liquidating 
Trustee and the Trust Advisory Board concerning the performance of any of the powers, 
duties, and/or obligations herein, either the Liquidating Trustee or the Trust Advisory 
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Board may file a motion and/or other pleadings with the Bankruptcy Court and obtain 
advice and guidance or such other relief as may be appropriate concerning a resolution of 
the matter(s) in dispute between the parties.  In the event of a dispute, the Trust Advisory 
Board shall have the right to engage legal counsel to advise it with respect to the 
matter(s) in dispute and the reasonable fees and expenses of such legal counsel shall be 
reimbursed by the Liquidating Trustee from Cash in the Liquidating Trust, subject to 
Section 7.6 hereof.   

4.14 Reports. 

(a) The Liquidating Trustee shall deliver reports (the 
“Reports”) to members of the Trust Advisory Board not later than fifteen (15) days 
following the end of each fiscal quarter.  Such reports shall specify in reasonable detail (i) 
the status of any Causes of Action, Claims and litigation involving the Liquidating Trust 
or the Liquidating Trust Assets, including, without limitation, Avoidance Actions, 
including any settlements entered into by the Liquidating Trust, (ii) the costs and 
expenses of the Liquidating Trust that are incurred (including, but not limited to, any 
Taxes imposed on the Liquidating Trust or actual reasonable out-of-pocket fees and 
expenses incurred by Trust Professionals in connection with the administration and 
liquidation of the Liquidating Trust Assets and preservation of books and records as 
provided in Section 4.10 hereof) during the preceding fiscal quarter, (iii) the amounts 
listed in clause (ii) incurred since the Effective Date, (iv) the amount of Cash and other 
assets received by the Liquidating Trust during the prior fiscal quarter, (v) the 
Liquidating Trustee’s estimate as of the end of the most recent fiscal quarter of the 
uncollected Tax Refunds and all other Liquidating Trust Assets, (vi) the aggregate 
amount of Cash and other assets received by the Liquidating Trust since the Effective 
Date, (vii) the calculation of the estimated amount of the Cash and other assets to be 
distributed on the next Distribution Date, including any Cash on hand that is not to be 
distributed pursuant to Section 4.3(a) above, (viii) the aggregate amount of distributions 
from the Liquidating Trust to the Liquidating Trust Beneficiaries since the Effective 
Date, and (ix) such other information as the Trust Advisory Board may reasonably 
request from time to time.  The Liquidating Trustee shall also timely prepare, file and 
distribute such additional statements, reports and submissions (A) as may be necessary to 
cause the Liquidating Trust and the Liquidating Trustee to be in compliance with 
applicable law or (B) as may be otherwise reasonably requested from time to time by the 
Trust Advisory Board. 

(b) The Liquidating Trustee shall prepare and submit to the 
Trust Advisory Board for approval an annual plan and budget at least thirty (30) days 
prior to the commencement of each fiscal year of the Liquidating Trust; provided, 
however, that the first such report shall be submitted no later than forty-five (45) days 
after the Effective Date of the Plan.  Such annual plan and budget shall set forth in 
reasonable detail: (i) the Liquidating Trustee’s anticipated actions to administer and 
liquidate the Liquidating Trust Assets; and (ii) the anticipated expenses, including the 
expenses of Trust Professionals, associated with conducting the affairs of the Liquidating 
Trust.  Such annual plan and budget shall be updated and submitted to the Trust Advisory 
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Board for review and approval on a quarterly basis, and each such quarterly update shall 
reflect the differences between the anticipated actions described in the annual report and 
actual operations of the Liquidating Trust to date.  Any such annual plan and budget as 
approved by the Trust Advisory Board is referred to herein as the “Budget”.  All actions 
by the Liquidating Trustee must be substantially consistent with the then current Budget, 
provided that the Liquidating Trustee may take action outside the Budget with the prior 
approval of the Trust Advisory Board. 

4.15 The Liquidating Trustee shall make available, by posting on a 
website, the Reports set forth in Section 4.14(a) above in such form and in such detail as 
appropriate with the consent of the Trust Advisory Board. 

ARTICLE V 
 

TAX MATTERS 

5.1 Liquidating Trustee’s Tax Power for Debtors. 

(a) For all taxable periods ended on or before December 31, 
2009, the Liquidating Trustee shall have full and exclusive authority and responsibility in 
respect of all Taxes of the Debtors (including, without limitation, as the common parent 
or other agent of any consolidated, combined or unitary Tax group of which the Debtors 
were the agent), to the same extent as if the Liquidating Trustee were the Debtors.  
Without limiting the foregoing, each of the Debtors shall execute, on or prior to the 
Effective Date, a power of attorney authorizing the Liquidating Trustee to correspond 
with any authority on behalf of such Debtor and to sign, collect, negotiate, settle, and 
administer Tax payments and Tax returns. 

(b) In furtherance of the transfer of the Liquidating Trust 
Assets to the Liquidating Trust on the Effective Date, the Liquidating Trust shall be 
entitled to all Tax Refunds of the Debtors (and the Liquidating Trust shall bear 
responsibility for (i) all Tax liabilities of the Debtors for taxable years ended on or before 
December 31, 2009, to the extent not discharged by the Plan or provided for payment in 
the Plan or the Global Settlement Agreement and (ii) WMI’s obligations pursuant to 
Section 2.4 of the Global Settlement Agreement), it being understood that the Liquidating 
Trustee only shall have whatever rights the Debtors have pursuant to the terms of the 
Global Settlement Agreement, and the Liquidating Trustee shall be contractually bound 
to all restrictions in the Global Settlement Agreement with respect to Tax filings. 

(c) Following the Effective Date, the Liquidating Trustee shall 
prepare and file (or cause to be prepared and filed), on behalf of the Debtors, all Tax 
Returns required to be filed or that the Liquidating Trustee otherwise deems appropriate, 
including the filing of amended Tax Returns or requests for refunds for all taxable 
periods ended on or before December 31, 2009. 
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5.2 Liquidating Trust Assets Treated as Owned by Creditors.  For all 
United States federal income tax purposes, all parties (including, without limitation, the 
Debtors, the Reorganized Debtors, the Liquidating Trustee, and the Liquidating Trust 
Beneficiaries) shall treat the transfer of the Liquidating Trust Assets to the Liquidating 
Trust as (1) a transfer of the Liquidating Trust Assets (subject to any obligations relating 
to those assets) directly to the Liquidating Trust Beneficiaries and, to the extent 
Liquidating Trust Assets are allocable to Disputed Claims, to the Liquidating Trust 
Claims Reserve, followed by (2) the transfer by such beneficiaries to the Liquidating 
Trust of the Liquidating Trust Assets (other than the Liquidating Trust Assets allocable to 
the Liquidating Trust Claims Reserve) in exchange for Liquidating Trust Interests.  
Accordingly, the Liquidating Trust Beneficiaries shall be treated for United States federal 
income tax purposes as the grantors and owners of their respective share of the 
Liquidating Trust Assets (other than such Liquidating Trust Assets as are allocable to the 
Liquidating Trust Claims Reserve, discussed below).  The foregoing treatment shall also 
apply, to the extent permitted by applicable law, for state and local income tax purposes. 

5.3 Tax Reporting. 

(a) The Liquidating Trustee shall file Tax Returns for the 
Liquidating Trust treating the Liquidating Trust as a grantor trust pursuant to Treasury 
Regulation section 1.671-4(a) and in accordance with this Article V.  The Liquidating 
Trustee also will annually send to each holder of a Liquidating Trust Interest a separate 
statement regarding the receipts and expenditures of the Liquidating Trust as relevant for 
United States federal income tax purposes and will instruct all such holders to use such 
information in preparing their United States federal income tax returns or to forward the 
appropriate information to such holder’s underlying beneficial holders with instructions 
to utilize such information in preparing their United States federal income tax returns.  
The Liquidating Trustee shall also file (or cause to be filed) any other statement, return or 
disclosure relating to the Liquidating Trust that is required by any governmental unit. 

(b) On or before the Effective Date, the Debtors shall provide 
the Liquidating Trustee with a good-faith valuation of the Tax Refunds as of the Effective 
Date or shall otherwise arrange for such a valuation to be provided to the Liquidating 
Trustee as soon as practicable after the Effective Date by such third party professionals as 
the Debtors deem appropriate.  The Liquidating Trustee, in consultation with the Trust 
Advisory Board, will then in good faith value all other Liquidating Trust Assets, and shall 
make all such values (including the Tax Refund values) available from time to time, to 
the extent relevant, and such values shall be used consistently by all parties to the 
Liquidating Trust (including, without limitation, the Debtors, the Liquidating Trustee, 
and Liquidating Trust Beneficiaries) for all United States federal income tax purposes. 

(c) Allocations of Liquidating Trust taxable income among the 
Liquidating Trust Beneficiaries (other than taxable income allocable to the Liquidating 
Trust Claims Reserve) shall be determined by reference to the manner in which an 
amount of Cash representing such taxable income would be distributed (were such cash 
permitted to be distributed at such time) if, immediately prior to such deemed 
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distribution, the Liquidating Trust had distributed all its assets (valued at their tax book 
value, and other than assets allocable to the Liquidating Trust Claims Reserve) to the 
holders of the Liquidating Trust Interests, adjusted for prior taxable income and loss and 
taking into account all prior and concurrent distributions from the Liquidating Trust.  
Similarly, taxable loss of the Liquidating Trust shall be allocated by reference to the 
manner in which an economic loss would be borne immediately after a hypothetical 
liquidating distribution of the remaining Liquidating Trust Assets.  The tax book value of 
the Liquidating Trust Assets for purpose of this Section 5.3(c) shall equal their fair 
market value on the Effective Date, adjusted in accordance with tax accounting principles 
prescribed by the IRC, the applicable Treasury Regulations, and other applicable 
administrative and judicial authorities and pronouncements. 

(d) Subject to definitive guidance from the IRS or a court of 
competent jurisdiction to the contrary (including the receipt by the Liquidating Trustee of 
a private letter ruling if the Liquidating Trustee so requests one, or the receipt of an 
adverse determination by the IRS upon audit if not contested by the Liquidating Trustee), 
the Liquidating Trustee shall (i) timely elect to treat any Liquidating Trust Claims 
Reserve as a “disputed ownership fund” governed by Treasury Regulation section 
1.468B-9, and (ii) to the extent permitted by applicable law, report consistently with the 
foregoing for state and local income tax purposes.  All parties (including the Liquidating 
Trustee, the Debtors, and the Liquidating Trust Beneficiaries) shall report for United 
States federal, state and local income tax purposes consistently with the foregoing. 

(e) The Liquidating Trustee shall be responsible for payment, 
out of the Liquidating Trust Assets, of any Taxes imposed on the Liquidating Trust or its 
assets, including the Liquidating Trust Claims Reserve.  In the event, and to the extent, 
any Cash retained on account of Disputed Claims in the Liquidating Trust Claims 
Reserve is insufficient to pay the portion of any such Taxes attributable to the taxable 
income arising from the assets allocable to, or retained on account of, Disputed Claims, 
such Taxes shall be (i) reimbursed from any subsequent Cash amounts retained on 
account of Disputed Claims, or (ii) to the extent such Disputed Claims have subsequently 
been resolved, deducted from any amounts otherwise distributable by the Liquidating 
Trustee as a result of the resolution of such Disputed Claims. 

(f) The Liquidating Trustee may request an expedited 
determination of Taxes of the Liquidating Trust, including the Liquidating Trust Claims 
Reserve, or the Debtors under section 505(b) of the Bankruptcy Code for all Tax Returns 
filed for, or on behalf of, the Liquidating Trust or the Debtors for all taxable periods 
through the dissolution of the Liquidating Trust. 

5.4 Tax Withholdings by Liquidating Trustee.  The Liquidating 
Trustee may withhold and pay to the appropriate Tax Authority all amounts required to 
be withheld pursuant to the IRC or any provision of any foreign, state or local tax law 
with respect to any payment or distribution to the holders of Liquidating Trust Interests.  
The Liquidating Trustee may place funds in an escrow account pursuant to an agreement 
with the IRS (or otherwise) in an amount sufficient to satisfy its withholding obligations 
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pursuant to sections 1441 and 1442 of the IRC with respect to payments or distributions 
to holders of Allowed WMB Senior Note Claims and Accepting Non-Filing WMB Senior 
Note Holders pursuant to Article XXI of the Plan, pending resolution (by seeking a 
private letter ruling or other satisfactory determination from the IRS) of the question of 
whether withholding pursuant to such provisions is required or not on such payments or 
distributions.  All such amounts withheld and paid to the appropriate Tax Authority (or 
placed in escrow pending resolution of the need to withhold) shall be treated as amounts 
distributed to such holders of Liquidating Trust Interests for all purposes of the Trust 
Agreement.  The Liquidating Trustee shall be authorized to collect such tax information 
from the holders of Liquidating Trust Interests (including, without limitation, social 
security numbers or other tax identification numbers) as in its sole discretion the 
Liquidating Trustee deems necessary to effectuate the Plan, the Confirmation Order, and 
the Trust Agreement.  In order to receive distributions under the Plan, all holders of 
Liquidating Trust Interests (including, without limitation, (i) holders of Allowed Senior 
Notes Claims, Allowed Senior Subordinated Notes Claims, Allowed CCB-1 Guarantees 
Claims, Allowed CCB-2 Guarantees Claims, Allowed PIERS Claims, Allowed Late-
Filed Claims, Allowed General Unsecured Claims, Allowed WMB Senior Notes Claims 
and REIT Series and (ii) Accepting Non-Filing WMB Senior Note Holders) shall be 
required to identify themselves to the Liquidating Trustee and provide tax information 
and the specifics of their holdings, to the extent the Liquidating Trustee deems 
appropriate in the manner and in accordance with the procedures from time to time 
established by the Liquidating Trustee for these purposes.  This identification 
requirement generally applies to all holders, including those who hold their Claims in 
“street name.”  The Liquidating Trustee may refuse to make a distribution to any holder 
of a Liquidating Trust Interest that fails to furnish such information in a timely fashion, 
until such information is delivered, and may treat such holder’s Liquidating Trust 
Interests as disputed; provided, however, that, upon the delivery of such information by a 
holder of a Liquidating Trust Interest, the Liquidating Trustee shall make such 
distribution to which the holder of the Liquidating Trust Interest is entitled, without 
additional interest occasioned by such holder’s delay in providing tax information; and, 
provided, further that, if the Liquidating Trustee fails to withhold in respect of amounts 
received or distributable with respect to any such holder and the Liquidating Trustee is 
later held liable for the amount of such withholding, such holder shall reimburse the 
Liquidating Trustee for such liability (to the extent such amounts were actually 
distributed to such holder). 

ARTICLE VI 
 

POWERS OF AND LIMITATIONS ON THE TRUSTEES 

6.1 Liquidating Trustee. 

(a) “Liquidating Trustee” means William C. Kosturos so long 
as he continues in office, and all other individuals who have been duly elected and 
qualify as liquidating trustees of the Liquidating Trust hereunder pursuant to Section 1.4 
or Article VIII hereof, but shall not include the Resident Trustee.  Subject to Article VIII 
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hereof, the Liquidating Trustee shall hold office until the termination of the Liquidating 
Trust in accordance with the terms set forth herein.  References herein to the Liquidating 
Trustee shall refer to the individual or individuals serving as the Liquidating Trustee 
solely in its or their capacity as trustees hereunder. 

(b) Subject to the express limitations set forth herein, any 
actions of the Liquidating Trustee contemplated by this Trust Agreement shall be decided 
and conducted by the Liquidating Trustee only. 

6.2 Powers of the Liquidating Trustee. 

(a) Pursuant to the terms of the Plan, the Confirmation Order 
and this Trust Agreement, the Liquidating Trustee shall have various powers, duties and 
responsibilities concerning the prosecution of certain litigation claims, the disposition of 
assets, the resolution of claims, and numerous other obligations relating to maximizing 
the proceeds of the Liquidating Trust Assets and the administration of the Liquidating 
Trust. 

(b) The Liquidating Trustee shall have only such rights, 
powers and privileges expressly set forth in the Confirmation Order, the Plan and this 
Trust Agreement and as otherwise provided by applicable law.  Subject to the 
Confirmation Order, the Plan, the Global Settlement Agreement and the provisions of this 
Trust Agreement, including, without limitation, the oversight and approvals by and of the 
Trust Advisory Board provided herein, the Liquidating Trustee shall be expressly 
authorized to undertake the following actions: 

(i) to open bank accounts (and to delegate such 
authority to such representatives or agents of the Liquidating 
Trustee as the Liquidating Trustee may nominate from time to 
time), and to hold, manage, convert to Cash, and distribute the 
Liquidating Trust Assets, including prosecuting and resolving the 
Claims and Causes of Action belonging to the Liquidating Trust; 

(ii) to hold the Liquidating Trust Assets for the benefit 
of the Liquidating Trust Beneficiaries, whether their Claims are 
Allowed on or after the Effective Date; 

(iii) in the Liquidating Trustee’s reasonable business 
judgment, to investigate, prosecute, settle and/or abandon rights, 
Causes of Action, Claims, or litigation of the Liquidating Trust, 
including, without limitation, Avoidance Actions;  

(iv) to monitor and enforce the implementation of the 
Plan;  
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(v) to file all Tax and regulatory forms, returns, reports, 
and other documents required with respect to the Liquidating 
Trust;  

(vi) in the Liquidating Trustee’s reasonable business 
judgment, to object to Claims, and manage, control, prosecute, 
and/or settle on behalf of the Liquidating Trust, objections to 
Claims on account of which the Liquidating Trustee (as Disbursing 
Agent) will be responsible (if Allowed) for making distributions 
under the Plan; 

(vii) to take all actions and create any document 
necessary to implement the Plan; 

(viii) to hold, manage, and distribute Cash or non-Cash 
Liquidating Trust Assets obtained through the exercise of its power 
and authority; 

(ix) to act as a signatory to the Debtors for all purposes, 
including those associated with the novation of contracts or other 
obligations arising out of the sales of the Debtors’ assets; and 

(x) to take all necessary actions and file all appropriate 
motions to obtain an order closing the Chapter 11 Cases.   

(c) In all circumstances, the Liquidating Trustee shall comply 
with all of the Debtors’ obligations under the Global Settlement Agreement and in 
accordance with applicable law and shall otherwise act in the best interest of all 
Liquidating Trust Beneficiaries, and the Liquidating Trustee shall act in furtherance of 
the purpose of the Liquidating Trust.  With the consent of the Trust Advisory Board, the 
Liquidating Trustee may serve on the board of directors of any subsidiary of the 
Liquidating Trust, provided the subsidiary’s objective is consistent with that of the 
Liquidating Trust (i.e. to sell its assets and distribute the proceeds in liquidation) (the 
“Objective”).   

(d) Except as otherwise provided in this Trust Agreement, the 
Liquidating Trustee will not be required to obtain the order or approval of the Bankruptcy 
Court, or any other court of competent jurisdiction in, or account to the Bankruptcy Court 
or any other court of competent jurisdiction for, the exercise of any right, power or 
privilege conferred hereunder.  Notwithstanding the foregoing, where the Liquidating 
Trustee determines, in its reasonable discretion, that it is necessary, appropriate or 
desirable, the Liquidating Trustee will have the right to submit to the Bankruptcy Court 
any question or questions regarding any specific action proposed to be taken by the 
Liquidating Trustee with respect to this Trust Agreement, the Liquidating Trust, or the 
Liquidating Trust Assets, including, without limitation, the administration and 
distribution of the Liquidating Trust Assets and the termination of the Liquidating Trust.  
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Pursuant to the Plan, the Bankruptcy Court has retained jurisdiction for such purposes 
and may approve or disapprove any such proposed action upon motion by the Liquidating 
Trustee. 

6.3 Limitations on Liquidating Trustee. 

(a) The Liquidating Trustee shall, on behalf of the Liquidating 
Trust, hold the Liquidating Trust out as a trust in the process of liquidation and not as an 
investment company.  The Liquidating Trustee shall be restricted to the liquidation of the 
Liquidating Trust Assets on behalf, and for the benefit, of the Liquidating Trust 
Beneficiaries and the distribution and application of Liquidating Trust Assets for the 
purposes set forth in, and the conservation and protection of the Liquidating Trust Assets 
and the administration thereof in accordance with, the provisions of this Trust 
Agreement, the Plan and the Confirmation Order. 

(b) Notwithstanding anything in this Trust Agreement to the 
contrary, the Liquidating Trustee shall submit to the Trust Advisory Board for their 
approval the following matters and any other matters that the Trust Advisory Board may 
from time to time direct or that expressly require the approval of the Trust Advisory 
Board pursuant to the other terms of this Trust Agreement: 

(i) Any transaction involving the sale, assignment, 
transfer or abandonment of any Liquidating Trust Asset or Assets 
having a value in excess of $500,000; 

(ii) Any proposed final settlement, disposition or 
abandonment of any Cause of Action, Claim or other litigation 
involving the Liquidating Trust or Liquidating Trust Assets with a 
value in excess of $500,000 other than any proposed final 
settlement, disposition or abandonment that was made or accepted 
by the Debtors prior to the Effective Date, the principal terms of 
which have been evidenced in writing (whether or not such offer or 
acceptance is conditioned upon approval of any supervising 
authority); 

(iii) Any incurrence of any cost, expense or fee in excess 
of $500,000 (covering services to be rendered or products utilized 
by the Liquidating Trustee within a one month period); 

(iv) Any determination to retain Trust Professionals and 
any compensation arrangements for such Trust Professionals, it 
being understood that the Liquidating Trustee initially intends to 
engage Weil, Gotshal & Manges LLP as legal counsel; 

(v) Determination of the amount of any distribution to 
the Liquidating Trust Beneficiaries;  
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(vi) Any determination to initiate lawsuits or 
proceedings;   

(vii) If the equity interests of  WMMRC become 
Liquidating Trust Assets, any appointment of any directors of 
WMMRC and any determination to consent to, or withhold the 
consent to, any action requiring the consent or approval of the 
equity holders of WMMRC; 

(viii) The dissolution of the Liquidating Trust.   

The foregoing shall not limit the Liquidating Trustee’s ability to make determinations and 
take actions regarding compliance with tax withholding requirements (including 
remittances). 

6.4 Establishment of Trust Advisory Board. 

(a) The “Trust Advisory Board” means the board to be 
appointed in accordance with, and to exercise the duties set forth in, this Trust 
Agreement, which duties shall be (i) to oversee the liquidation and distribution of the 
Liquidating Trust Assets by the Liquidating Trustee in accordance with the Trust 
Agreement, the Plan and the Confirmation Order, (ii) to approve (or withhold approval) 
of those matters submitted to it for approval in accordance with the terms of this Trust 
Agreement, and (iii) to remove and appoint any successor to the Liquidating Trustee as 
provided for in this Trust Agreement.  The Trust Advisory Board initially shall be 
comprised of (X) three (3) members, to be selected jointly by the Debtors and the 
Creditors’ Committee and (Y) one (1) member, to be selected by the Equity Committee 
and approved by the Debtors and the Creditors’ Committee.  The initial members of the 
Trust Advisory Board are set forth on Annex A hereto.  Under no circumstance may a 
member of the Trust Advisory Board serve on the board of directors of any subsidiary of 
the Liquidating Trust, unless the subsidiary’s objective is consistent with the Objective.    

(b) Each member of the Trust Advisory Board shall designate 
(i) one or more representatives who shall attend meetings of and participate in other 
activities of the Trust Advisory Board and (ii) an alternate representative to attend 
meetings and participate in other activities of the Trust Advisory Board when the 
representatives designated pursuant to clause (i) above are unavailable. 

(c) Notwithstanding anything in this Trust Agreement to the 
contrary, the Trust Advisory Board shall not take any action which will cause the 
Liquidating Trust to fail to qualify as a “liquidating trust” for United States federal 
income tax purposes.   

(d) A quorum for meetings of the Trust Advisory Board shall 
consist of a majority of the non-recused, voting members of the Trust Advisory Board 
then serving; provided, however, that, for purposes of determining whether a quorum is 
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present at such a meeting, a voting member of the Trust Advisory Board shall be deemed 
present if a representative of the member is attending in person, by telephone or by 
proxy. 

(e) Except as expressly provided herein, the affirmative vote of 
a majority of the non-recused, voting members of the Trust Advisory Board shall be the 
act of the Trust Advisory Board with respect to any matter that requires the 
determination, consent, approval or agreement of such board.  If an equal number of the 
non-recused voting members of the Trust Advisory Board vote for and against a 
particular matter, the Liquidating Trustee shall have a casting vote with respect to such 
matter.  Any or all of the members of the Trust Advisory Board may participate in a 
regular or special meeting by, or conduct the meeting through the use of, conference 
telephone or similar communications equipment by means of which all persons 
participating in the meeting may hear each other, in which case any required notice of 
such meeting may generally describe the arrangements (rather than or in addition to the 
place) for the holding thereof.  Any member of the Trust Advisory Board participating in 
a meeting by this means is deemed to be present in person at the meeting.  In all matters 
submitted to a vote of the Trust Advisory Board, each Trust Advisory Board member 
shall be entitled to cast one vote, which vote shall be cast personally by such Trust 
Advisory Board member or by proxy.  In a matter in which the Liquidating Trustee 
cannot obtain direction or authority from the Trust Advisory Board, the Liquidating 
Trustee may file a motion requesting such direction or authority from the Bankruptcy 
Court; provided, however, that any member of the Trust Advisory Board may oppose 
such motion. 

(f) A Trust Advisory Board member and its representative 
shall be recused from the Trust Advisory Board’s deliberations and votes on any and all 
matters as to which such member has a conflicting interest.  If a Trust Advisory Board 
member or its representative does not recuse itself from any such matter, that Trust 
Advisory Board member and its representative may be recused from such matter by the 
majority vote of the remaining, voting members of the Trust Advisory Board that are not 
recused from the matter. 

(g) Any action required or permitted to be taken by the Trust 
Advisory Board at a meeting may be taken without a meeting if the action is taken by 
unanimous written consent of the Trust Advisory Board as evidenced by one or more 
written consents describing the action taken, signed by the Trust Advisory Board and 
filed with the minutes or proceedings of the Trust Advisory Board. 

(h) The authority of the members of the Trust Advisory Board 
shall be effective as of the Effective Date and shall remain and continue in full force and 
effect until the Liquidating Trust is dissolved in accordance with Section 3.2 hereof.  The 
service of the members of the Trust Advisory Board shall be subject to the following: 
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(i) the members of the Trust Advisory Board shall 
serve until death or resignation pursuant to clause (ii) below, or 
removal pursuant to clause (iii) below;  

(ii) a member of the Trust Advisory Board may resign 
at any time by providing a written notice of resignation to the 
remaining members of the Trust Advisory Board.  Such resignation 
shall be effective when a successor is appointed as provided 
herein; 

(iii) a member of the Trust Advisory Board may be 
removed by vote of the other three members for (a) fraud or willful 
misconduct in connection with the affairs of the Liquidating Trust 
or (b) cause, which shall include a breach of fiduciary duty other 
than as specified in the foregoing clause (a).  Such removal shall 
be effective immediately upon such vote. 

(iv) in the event of a vacancy in such member’s position 
(whether by removal, death or resignation) a new member may be 
appointed, by the unanimous vote of the remaining members of the 
Trust Advisory Board.  The appointment of a successor member of 
the Trust Advisory Board shall be evidenced by the filing with the 
Bankruptcy Court of a notice of appointment, which notice shall 
include the name, address, and telephone number of the successor 
member of the Trust Advisory Board; and 

(v) immediately upon appointment of any successor 
member of the Trust Advisory Board, all rights, powers, duties, 
authority, and privileges of the predecessor member of the Trust 
Advisory Board hereunder shall be vested in and undertaken by the 
successor member of the Trust Advisory Board without any further 
act; and the successor member of the Trust Advisory Board shall 
not be liable personally for any act or omission of the predecessor 
member of the Trust Advisory Board.  

(i) Members of the Trust Advisory Board will be compensated 
as set forth in the attached Annex B.  Also, any member of the Trust Advisory Board 
shall be reimbursed by the Liquidating Trustee for its actual, reasonable out-of-pocket 
expenses incurred for serving on such board and for reasonable legal fees incurred by any 
member of the Trust Advisory Board in their capacity as such with respect to outside 
counsel in the same manner and priority as the compensation and expenses of the 
Liquidating Trustee under this Trust Agreement, in accordance with the Budget, after 
submission of reasonably detailed receipts or invoices evidencing such expenses.  Except 
as provided for in this Section 6.4, the members of the Trust Advisory Board shall not be 
entitled to receive any other form of compensation.  The Budget shall include a reserve of 
no less than $100,000 for the fees and expenses of the Trust Advisory Board. 
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6.5 Resolution of Claims. 

(a) Except as otherwise provided in Section 6.5(b), as of the 
Effective Date, objections to, and requests for estimation of Claims against the Debtors 
may be interposed and prosecuted only by the Liquidating Trustee; provided, however, 
that the Trust Advisory Board may make a demand on the Liquidating Trustee 
demanding that the Liquidating Trustee object to or file a request for estimation of any 
claim in excess of $500,000, and, if the Liquidating Trustee fails to file such objection or 
request, the Trust Advisory Board may bring such objection or request on behalf of the 
Liquidating Trust.  Such objections and requests for estimation shall be served on the 
respective claimant and filed with the Bankruptcy Court (i) on or before the 120th day 
following the later of (A) the Effective Date and (B) the date that a proof of Claim is filed 
or amended or a Claim is otherwise asserted or amended in writing by or on behalf of a 
holder of such Claim, or (ii) on such later date as may be fixed by the Bankruptcy Court 
whether fixed before or after the date specified in clauses (A) and (B) above. 

(b) Notwithstanding any other provision hereof, if any portion 
of a Claim is disputed, no payment or distribution provided hereunder shall be made on 
account of such Claim unless and until such Disputed Claim becomes an Allowed Claim. 

(c) To the extent that a Disputed Claim ultimately becomes an 
Allowed Claim, distributions (if any) shall be made to the holder of such Allowed Claim 
in accordance with the provisions of the Plan and this Trust Agreement. 

(d) On and after the Effective Date, the Liquidating Trustee 
shall, subject to the oversight and approval rights of the Trust Advisory Board as 
provided herein, have the authority to compromise, settle, otherwise resolve or withdraw 
any objections to Claims against the Debtors as it deems appropriate. 

(e) The Liquidating Trustee, or the Trust Advisory Board, as 
provided in Section 6.5(a),  may at any time request that the Bankruptcy Court estimate 
any Disputed Claim pursuant to section 502(c) of the Bankruptcy Code regardless of 
whether any of the Debtors or any other Person previously objected to such Claim or 
whether the Bankruptcy Court has ruled on any such objection, and the Bankruptcy Court 
shall retain jurisdiction to estimate any Claim at any time during litigation concerning 
any objection to any Claim, including, without limitation, during the pendency of any 
appeal relating to any such objection.  In the event that the Bankruptcy Court estimates 
any Disputed Claim, the amount so estimated shall constitute either the allowed amount 
of such Claim or a maximum limitation on such Claim, as determined by the Bankruptcy 
Court.  If the estimated amount constitutes a maximum limitation on the amount of such 
Claim, the Liquidating Trustee, or the Trust Advisory Board, as provided in Section 
6.5(a), may pursue supplementary proceedings to object to the allowance of such Claim.  
All of the aforementioned objection, estimation and resolution procedures are intended to 
be cumulative and not exclusive of one another.  Claims may be estimated and 
subsequently compromised, settled, withdrawn or resolved by any mechanism approved 
by the Bankruptcy Court. 
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(f) The amount of any Liquidating Trust Assets allocable to, or 
retained on account of, any Disputed Claim in the Liquidating Trust Claims Reserve shall 
be determined based on the estimation of such Disputed Claim pursuant to Section 6.5(e) 
hereof or as otherwise agreed in writing by the Debtors or the Liquidating Trustee and the 
holder of such Claim. 

6.6 Actions Taken on Other Than Business Day.  In the event that any 
payment or act under the Plan or this Trust Agreement is required to be made or 
performed on a date that is not a Business Day, then the making of such payment or the 
performance of such act may be completed on the next succeeding Business Day, but 
shall be deemed to have been completed as of the required date. 

6.7 Agents and Professionals. 

(a) The Liquidating Trust may, but shall not be required to, 
from time to time enter into contracts with, consult with and retain employees, officers 
and independent contractors, including attorneys, accountants, appraisers, disbursing 
agents or other parties deemed by the Liquidating Trustee to have qualifications 
necessary or desirable to assist in the proper administration of the Liquidating Trust 
(collectively, the “Trust Professionals”), on such terms as the Liquidating Trustee deems 
appropriate.  The Liquidating Trustee may assume existing contracts and/or leases to 
which WMI is a party as of the date hereof including, without limitation, employment 
agreements, or may enter into new arrangements on substantially similar terms.  None of 
the professionals that represented parties-in-interest in the Chapter 11 Cases shall be 
precluded from being engaged by the Liquidating Trustee solely on account of their 
service as a professional for such parties-in-interest prior to the Effective Date.    

(b) After the Effective Date, Trust Professionals shall be 
required to submit reasonably detailed invoices on a monthly basis to the Liquidating 
Trustee and the Trust Advisory Board, including in such invoices a description of the 
work performed, who performed such work, and if billing on an hourly basis, the hourly 
rate of such person, plus an itemized statement of expenses.  The Liquidating Trustee 
shall pay those invoices thirty (30) days after a copy of such invoices is provided to the 
Liquidating Trustee, without Bankruptcy Court approval, unless the Liquidating Trustee 
objects.  The Trust Professionals shall not be required to file monthly, interim or final fee 
applications with the Bankruptcy Court. Notwithstanding this, in the event of any dispute 
concerning the entitlement to, or the reasonableness of any compensation and/or expenses 
of any Trust Professionals, either the Liquidating Trustee or the affected party may ask 
the Bankruptcy Court to resolve the dispute. 

(c) All payments to Trust Professionals shall be paid out of the 
Liquidating Trust Assets.   

6.8 Investment of Liquidating Trust Monies.  All monies and other 
assets received by the Liquidating Trustee as Liquidating Trust Assets (including the 
proceeds thereof as a result of investment in accordance with this Section 6.8) shall, until 
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distributed or paid over as herein provided, be held in trust for the benefit of the 
Liquidating Trust Beneficiaries, and shall not be segregated from other Liquidating Trust 
Assets, unless and to the extent required by the Plan.  The Liquidating Trustee shall 
promptly invest any such monies (including any earnings thereon or proceeds thereof) as 
permitted by section 345 of the Bankruptcy Code, in the manner set forth in this Section 
6.8, but shall otherwise be under no liability for interest or income on any monies 
received by the Liquidating Trust hereunder and held for distribution or payment to the 
Liquidating Trust Beneficiaries, except as such interest shall actually be received.  
Investment of any monies held by the Liquidating Trust shall be administered in 
accordance with the general duties and obligations hereunder.  The right and power of the 
Liquidating Trustee to invest the Liquidating Trust Assets, the proceeds thereof, or any 
income earned by the Liquidating Trust, shall be limited to the right and power to (i) 
invest such Liquidating Trust Assets (pending distributions in accordance with the Plan 
or this Trust Agreement) in (a) short-term direct obligations of, or obligations guaranteed 
by, the United States of America or (b) short-term obligations of any agency or 
corporation which is or may hereafter be created by or pursuant to an act of the Congress 
of the United States as an agency or instrumentality thereof; or (ii) deposit such assets in 
demand deposits at any bank or trust company, which has, at the time of the deposit, a 
capital stock and surplus aggregating at least $1,000,000,000 (collectively, the 
“Permissible Investments”); provided, however, that the scope of any such Permissible 
Investments shall be limited to include only those investments that a liquidating trust, 
within the meaning of Treasury Regulations section 301.7701-4(d), may be permitted to 
hold, pursuant to the Treasury Regulations, or any modification in the IRS guidelines, 
whether set forth in IRS rulings, other IRS pronouncements or otherwise. 

6.9 Termination.  The duties, responsibilities and powers of the 
Liquidating Trustee shall terminate on the date the Liquidating Trust is dissolved 
pursuant to Section 3.2 hereof, under applicable law in accordance with the Plan, by an 
order of the Bankruptcy Court or by entry of a final decree closing the Debtors’ Chapter 
11 cases; provided, that Sections 7.2, 7.4, 7.5 and 7.6 hereof shall survive such 
termination, dissolution and entry. 

6.10 Resident Trustee. 

(a) The Resident Trustee has been appointed and hereby agrees 
to serve as the trustee of the Liquidating Trust solely for the purpose of complying with 
the requirement of Section 3807(a) of the Trust Act that the Liquidating Trust have one 
trustee, which, in the case of a natural person, is a resident of the State of Delaware, or 
which in all other cases, has its principal place of business in the State of Delaware.  The 
duties and responsibilities of the Resident Trustee shall be limited solely to (i) accepting 
legal process served on the Liquidating Trust in the State of Delaware, (ii) the execution 
of any certificates required to be filed with the office of the Delaware Secretary of State 
that the Resident Trustee is required to execute under Section 3811 of the Trust Act, and 
(iii) any other duties specifically allocated to the Resident Trustee in this Trust 
Agreement.  Except as provided in the foregoing sentence, the Resident Trustee shall 
have no management responsibilities or owe any fiduciary duties to the Liquidating 
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Trust, the Liquidating Trustee, the Trust Advisory Board or the Liquidating Trust 
Beneficiaries.  Contemporaneously with the execution of this Trust Agreement, the 
Resident Trustee is hereby authorized and directed to file a Certificate of Trust with the 
Secretary of State of the State of Delaware as provided under the Trust Act. 

(b) By its execution hereof, the Resident Trustee accepts the 
Liquidating Trust created herein.  Except as otherwise expressly required by Section 
6.10(a), the Resident Trustee shall not have any duty or liability with respect to the 
administration of the Liquidating Trust, the investment of the Liquidating Trust Assets or 
the distribution of the Liquidating Trust Assets to the Liquidating Trust Beneficiaries, 
and no such duties shall be implied.  The Resident Trustee shall not be liable for the acts 
or omissions of the Liquidating Trustee or the Trust Advisory Board, nor shall the 
Resident Trustee be liable for supervising or monitoring the performance of the duties 
and obligations of the Liquidating Trustee or the Trust Advisory Board under this Trust 
Agreement, except as expressly required by Section 6.10(a).  The Resident Trustee shall 
not be obligated to give any bond or other security for the performance of any of its 
duties hereunder.  The Resident Trustee shall not be personally liable under any 
circumstances, except for its own willful misconduct, bad faith or gross negligence.  
Without limiting the foregoing: 

(i) the Resident Trustee shall not be personally liable 
for any error of judgment made in good faith, except to the extent 
such error of judgment constitutes willful misconduct, bad faith or 
gross negligence; 

(ii) no provision of this Trust Agreement shall require 
the Resident Trustee to expend or risk its personal funds or 
otherwise incur any financial liability in the performance of its 
rights or powers hereunder if the Resident Trustee has reasonable 
grounds to believe that the payment of such funds or adequate 
indemnity against such risk or liability is not reasonably assured or 
provided to it; 

(iii) the Resident Trustee shall not be personally liable 
for the validity or sufficiency of this Trust Agreement or for the 
due execution hereof by the other parties hereto; 

(iv) the Resident Trustee may accept a certified copy of 
a resolution of the board of directors or other governing body of 
any corporate party as conclusive evidence that such resolution has 
been duly adopted by such body and that the same is in full force 
and effect;  

(v) the Resident Trustee may request the Liquidating 
Trustee to provide a certificate with regard to any fact or matter the 
manner of ascertainment of which is not specifically prescribed 
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herein, and such certificate shall constitute full protection to the 
Resident Trustee for any action taken or omitted to be taken by it 
in good faith in reliance thereon; 

(vi) in the exercise or administration of the Liquidating 
Trust hereunder, the Resident Trustee (a) may act directly or 
through agents or attorneys pursuant to agreements entered into 
with any of them, and (b) may consult with nationally recognized 
counsel selected by it in good faith and with due care and 
employed by it, and it shall not be liable for anything done, 
suffered or omitted in good faith by it in accordance with the 
advice or opinion of any such counsel; and 

(vii) the Resident Trustee acts solely as Resident Trustee 
hereunder and not in its individual capacity, and all persons having 
any claim against the Resident Trustee by reason of the 
transactions contemplated by this Trust Agreement shall look only 
to the Liquidating Trust Assets for payment or satisfaction thereof.   

(c) The Resident Trustee shall be entitled to receive 
compensation from the Liquidating Trust for the services that the Resident Trustee 
performs in accordance with this Trust Agreement in accordance with such fee schedules 
as shall be agreed from time to time by the Resident Trustee, the Liquidating Trustee and 
the Trust Advisory Board.  The Resident Trustee may also consult with counsel (who 
may be counsel for the Liquidating Trustee or for the Resident Trustee) with respect to 
those matters that relate to the Resident Trustee’s role as the Delaware resident trustee of 
the Liquidating Trust, and the reasonable legal fees incurred in connection with such 
consultation shall be reimbursed to the Resident Trustee pursuant to this Section 6.10(c); 
provided, however, that no such fees shall be reimbursed to the extent that they are 
incurred as a result of the Resident Trustee’s gross negligence, bad faith or willful 
misconduct.   

(d) The Resident Trustee shall serve for the duration of the 
Liquidating Trust or until the earlier of (i) the effective date of the Resident Trustee’s 
resignation, or (ii) the effective date of the removal of the Resident Trustee.  The 
Resident Trustee may resign at any time by giving thirty (30) days’ written notice to the 
Liquidating Trustee and the Trust Advisory Board; provided, however, that such 
resignation shall not be effective until such time as a successor Resident Trustee has 
accepted appointment.  The Resident Trustee may be removed at any time by the 
Liquidating Trustee, with the consent of the Trust Advisory Board, by providing thirty 
(30) days’ written notice to the Resident Trustee; provided, however, such removal shall 
not be effective until such time as a successor Resident Trustee has accepted 
appointment.  Upon the resignation or removal of the Resident Trustee, the Liquidating 
Trustee, with the consent of the Trust Advisory Board, shall appoint a successor Resident 
Trustee.  If no successor Resident Trustee shall have been appointed and shall have 
accepted such appointment within forty-five (45) days after the giving of such notice of 
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resignation or removal, the Resident Trustee may petition the Bankruptcy Court for the 
appointment of a successor Resident Trustee.  Any successor Resident Trustee appointed 
pursuant to this Section 6.10(d) shall be eligible to act in such capacity in accordance 
with this Trust Agreement and, following compliance with this Section 6.10(d), shall 
become fully vested with the rights, powers, duties and obligations of its predecessor 
under this Trust Agreement, with like effect as if originally named as Resident Trustee.  
Any such successor Resident Trustee shall notify the Resident Trustee of its appointment 
by providing written notice to the Resident Trustee and upon receipt of such notice, the 
Resident Trustee shall be discharged of its duties herein. 

ARTICLE VII 
 

CONCERNING THE LIQUIDATING TRUSTEE 

7.1 Reliance by Liquidating Trustee.  Except as otherwise provided in 
this Trust Agreement, the Plan or the Confirmation Order, the Trustees may rely and shall 
be protected in acting upon any resolution, statement, instrument, opinion, report, notice, 
request, consent, order or other paper or document reasonably believed by the Trustees to 
be genuine and to have been signed or presented by the proper party or parties. 

7.2 Liability to Third Persons.  No Liquidating Trust Beneficiary shall 
be subject to any personal liability whatsoever, in tort, contract or otherwise, to any 
person in connection with the Liquidating Trust Assets or the affairs of the Liquidating 
Trustee.  The Liquidating Trustee, the Trust Professionals and the members of the Trust 
Advisory Board shall not be subject to any personal liability whatsoever, in tort, contract 
or otherwise, to any person (including, in the case of the Liquidating Trustee and 
members of the Trust Advisory Board, to any Trust Professionals retained by the 
Liquidating Trustee in accordance with this Trust Agreement) in connection with the 
Liquidating Trust Assets or the affairs of the Liquidating Trust and shall not be liable 
with respect to any action taken or omitted to be taken in good faith, except for actions 
and omissions determined by a final order of the Bankruptcy Court to be due to their 
respective gross negligence, intentional fraud, criminal conduct or willful misconduct, 
and all such persons shall look solely to the Liquidating Trust Assets for satisfaction of 
claims of any nature arising in connection with affairs of the Liquidating Trust.  Other 
than as set forth in the Plan or in the Confirmation Order, nothing in this Section 7.2 shall 
be deemed to release any Liquidating Trust Beneficiary from any actions or omissions 
occurring prior to the Effective Date. 

7.3 Nonliability of Liquidating Trustee and Trust Advisory Board for 
Acts of Others.  Except as provided herein, nothing contained in this Trust Agreement, 
the Plan or the Confirmation Order shall be deemed to be an assumption by the 
Liquidating Trustee or the Trust Advisory Board of any of the liabilities, obligations or 
duties of the Debtors or shall be deemed to be or contain a covenant or agreement by the 
Liquidating Trustee to assume or accept any such liability, obligation or duty.  Any 
successor Liquidating Trustee or Trust Advisory Board Member may accept and rely 
upon any accounting made by or on behalf of any predecessor Liquidating Trustee 
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hereunder, and any statement or representation made as to the assets comprising the 
Liquidating Trust Assets or as to any other fact bearing upon the prior administration of 
the Liquidating Trust, so long as it has a good faith basis to do so.  The Liquidating 
Trustee or the Trust Advisory Board shall not be liable for having accepted and relied in 
good faith upon any such accounting, statement or representation if it is later proved to be 
incomplete, inaccurate or untrue.  The Liquidating Trustee or any successor Liquidating 
Trustee or Trust Advisory Board shall not be liable for any act or omission of any 
predecessor Liquidating Trustee or Trust Advisory Board, nor have a duty to enforce any 
claims against any predecessor Liquidating Trustee or Trust Advisory Board on account 
of any such act or omission, unless directed to do so by the Trust Advisory Board. 

7.4 Exculpation.  As of the Effective Date, the Liquidating Trustee, the 
Trust Professionals and the members of the Trust Advisory Board shall be and hereby are 
exculpated by all Persons, including without limitation, Liquidating Trust Beneficiaries, 
holders of Claims, holders of Equity interests,  and other parties-in-interest, from any and 
all claims, causes of action and other assertions of liability arising out of or related to the 
discharge of their respective powers and duties conferred by the Plan, this Trust 
Agreement or any order of the Bankruptcy Court entered pursuant to or in furtherance of 
the Plan, or applicable law or otherwise, except for actions or omissions to act that are 
determined by final order of the Bankruptcy Court to have arisen out of their own 
respective intentional fraud, criminal conduct, gross negligence or willful misconduct.  
No Liquidating Trust Beneficiary, holder of a Claim, holder of an Equity Interest, or 
other party-in-interest shall have or be permitted to pursue any claim or cause of action 
against the Liquidating Trustee, the Liquidating Trust, the employees, professionals or 
representatives of either the Liquidating Trustee or the Liquidating Trust (including the 
Trust Professionals) or the members of the Trust Advisory Board, for making payments 
in accordance with, or for implementing, the provisions of the Plan, the Confirmation 
Order and this Trust Agreement.  Any action taken or omitted to be taken with the 
express approval of the Bankruptcy Court or the Trust Advisory Board shall conclusively 
be deemed not to constitute gross negligence or willful misconduct; provided, however, 
that, notwithstanding any provision herein to the contrary, the Liquidating Trustee shall 
not be obligated to comply with a direction of the Trust Advisory Board, whether or not 
express, which would result in a change to the distribution provisions of this Trust 
Agreement and the Plan.   

7.5 Limitation of Liability.  The Trustees, the members of the Trust 
Advisory Board and the Trust Professionals will not be liable for punitive, exemplary, 
consequential, special or other damages for a breach of this Trust Agreement under any 
circumstances. 

7.6 Indemnity.  The Trustees (including the individual(s) serving as or 
comprising the Liquidating Trustee), the members of the Trust Advisory Board and their 
respective agents, employees, officers, directors, professionals, attorneys, accountants, 
advisors, representatives and principals, including, without limitation, the Trust 
Professionals (collectively, the “Indemnified Parties”) shall be indemnified by the 
Liquidating Trust solely from the Liquidating Trust Assets for any losses, claims, 



 32 

damages, liabilities and expenses occurring after the Effective Date, including, without 
limitation, reasonable attorneys’ fees, disbursements and related expenses which the 
Indemnified Parties may incur or to which the Indemnified Parties may become subject in 
connection with any action, suit, proceeding or investigation brought by or threatened 
against one or more of the Indemnified Parties on account of the acts or omissions in their 
capacity as, or on behalf of, the Trustees or a member of the Trust Advisory Board; 
provided, however, that the Liquidating Trust shall not be liable to indemnify any 
Indemnified Party for any act or omission arising out of such Indemnified Party’s 
respective gross negligence, fraud or willful misconduct.  Notwithstanding any provision 
herein to the contrary, the Indemnified Parties shall be entitled to obtain advances from 
the Liquidating Trust to cover their reasonable expenses of defending themselves in any 
action brought against them as a result of the acts or omissions, actual or alleged, of an 
Indemnified Party in its capacity as such, except for any actions or omissions arising 
from their own respective willful misconduct, fraud or gross negligence; provided, 
however, that the Indemnified Parties receiving such advances shall repay the amounts so 
advanced to the Liquidating Trust immediately upon the entry of a final, non-appealable 
judgment or order finding that such Indemnified Parties were not entitled to any 
indemnity under the provisions of this Section 7.6.  The foregoing indemnity in respect of 
any Indemnified Party shall survive the termination of such Indemnified Party from the 
capacity for which they are indemnified.   

7.7 Compensation and Expenses. The Liquidating Trustee (including 
the individual(s) serving as or comprising the Liquidating Trustee) shall receive fair and 
reasonable compensation for its services, to be paid out of the Liquidating Trust Assets, 
in accordance with the compensation schedule provided to the Bankruptcy Court and 
consented to by the Trust Advisory Board.  In addition, the Liquidating Trustee shall be 
entitled, with the consent of the Trust Advisory Board, without the need for approval of 
the Bankruptcy Court, to reimburse itself from the Liquidating Trust Assets on a monthly 
basis for all reasonable out-of-pocket expenses actually incurred in the performance of 
duties in accordance with this Trust Agreement and the Plan. 

ARTICLE VIII 
 

SUCCESSOR LIQUIDATING TRUSTEES 

8.1 Resignation.  The Liquidating Trustee may resign from the 
Liquidating Trust by giving at least sixty (60) days prior written notice thereof to each 
member of the Trust Advisory Board.  Such resignation shall become effective on the 
later to occur of (a) the date specified in such written notice and (b) the effective date of 
the appointment of a successor Liquidating Trustee in accordance with Section 8.4 hereof 
and such successor’s acceptance of such appointment in accordance with Section 8.5 
hereof. 

8.2 Removal.  The Liquidating Trustee may be removed by a majority 
vote of the members of the Trust Advisory Board for fraud or willful misconduct in 
connection with the affairs of the Liquidating Trust or for breach of fiduciary duty.  Such 
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removal shall become effective on the date specified in such action by the Trust Advisory 
Board. 

8.3 Effect of Resignation or Removal.  The resignation, removal, 
incompetency, bankruptcy or insolvency of the Liquidating Trustee shall not operate to 
terminate the Liquidating Trust or to revoke any existing agency created pursuant to the 
terms of this Trust Agreement, the Plan or the Confirmation Order or invalidate any 
action theretofore taken by the Liquidating Trustee.  All fees and expenses properly 
incurred by the Liquidating Trustee prior to the resignation, incompetency or removal of 
the Liquidating Trustee shall be paid from the Liquidating Trust Assets, unless such fees 
and expenses are disputed by (a) the Trust Advisory Board or (b) the successor 
Liquidating Trustee, in which case the Bankruptcy Court shall resolve the dispute and 
any disputed fees and expenses of the predecessor Liquidating Trustee that are 
subsequently allowed by the Bankruptcy Court shall be paid from the Liquidating Trust 
Assets.  In the event of the resignation or removal of the Liquidating Trustee, such 
Liquidating Trustee shall:  (i) promptly execute and deliver such documents, instruments 
and other writings as may be reasonably requested by the successor Liquidating Trustee 
or directed by the Bankruptcy Court to effect the termination of such Liquidating 
Trustee’s capacity under this Trust Agreement; (ii) promptly deliver to the successor 
Liquidating Trustee all documents, instruments, records and other writings related to the 
Liquidating Trust as may be in the possession of such Liquidating Trustee; and 
(iii) otherwise assist and cooperate in effecting the assumption of its obligations and 
functions by such successor Liquidating Trustee. 

8.4 Appointment of Successor.  In the event of the death, resignation, 
removal, incompetency, bankruptcy or insolvency of the Liquidating Trustee, a vacancy 
shall be deemed to exist and a successor shall be appointed by a majority of the Trust 
Advisory Board; provided, however, that, under no circumstance, shall the successor 
Liquidating Trustee be a director or officer with respect to any Affiliate of the 
Liquidating Trust.  In the event that a successor Liquidating Trustee is not appointed 
within thirty (30) days after the date of such vacancy, the Bankruptcy Court, upon its own 
motion or the motion of a Liquidating Trust Beneficiary or any member of the Trust 
Advisory Board, shall appoint a successor Liquidating Trustee. 

8.5 Acceptance of Appointment by Successor Liquidating Trustee.  
Any successor Liquidating Trustee appointed hereunder shall execute an instrument 
accepting its appointment and shall deliver one counterpart thereof to the Bankruptcy 
Court for filing and to the Trust Advisory Board and, in case of the Liquidating Trustee’s 
resignation, to the resigning Liquidating Trustee.  Thereupon, such successor Liquidating 
Trustee shall, without any further act, become vested with all the liabilities, duties, 
powers, rights, title, discretion and privileges of its predecessor in the Liquidating Trust 
with like effect as if originally named Liquidating Trustee and shall be deemed appointed 
pursuant to Bankruptcy Code section 1123(b)(3)(B).  The resigning or removed 
Liquidating Trustee shall duly assign, transfer and deliver to such successor Liquidating 
Trustee all property and money held by such resigning or removed Liquidating Trustee 
hereunder and shall, as directed by the Bankruptcy Court or reasonably requested by such 
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successor Liquidating Trustee, execute and deliver an instrument or instruments 
conveying and transferring to such successor Liquidating Trustee upon the trusts herein 
expressed, all the liabilities, duties, powers, rights, title, discretion and privileges of such 
resigning or removed Liquidating Trustee. 

ARTICLE IX 
 

MISCELLANEOUS PROVISIONS 

9.1 Governing Law.  Except to the extent that the Bankruptcy Code or 
other federal law is applicable, or to the extent that any document to be entered into in 
connection herewith provides otherwise, the rights, duties, and obligations arising under 
this Trust Agreement shall be governed by, and construed and enforced in accordance 
with, the Bankruptcy Code and, to the extent not inconsistent therewith, the laws of the 
State of Delaware, without giving effect to principles of conflicts of laws. 

9.2 Jurisdiction.  Subject to the proviso below, the parties agree that 
the Bankruptcy Court shall have exclusive jurisdiction over the Liquidating Trust and the 
Liquidating Trustee, including, without limitation, the administration and activities of the 
Liquidating Trust and the Liquidating Trustee, and, pursuant to the Plan, the Bankruptcy 
Court has retained such jurisdiction; provided, however, that notwithstanding the 
foregoing, the Liquidating Trustee shall have power and authority to bring any action in 
any court of competent jurisdiction (including the Bankruptcy Court) to prosecute any 
Claims or Causes of Action assigned to the Liquidating Trust. 

9.3 Severability.  In the event any provision of this Trust Agreement or 
the application thereof to any person or circumstances shall be determined by a final, 
non-appealable judgment or order to be invalid or unenforceable to any extent, the 
remainder of this Trust Agreement or the application of such provision to persons or 
circumstances or in jurisdictions other than those as to or in which it is held invalid or 
unenforceable, shall not be affected thereby, and each provision of this Trust Agreement 
shall be valid and enforceable to the fullest extent permitted by law. 

9.4 Notices.  Any notice or other communication required or permitted 
to be made under this Trust Agreement shall be in writing and shall be deemed to have 
been sufficiently given, for all purposes, if delivered personally, by email, facsimile, sent 
by nationally recognized overnight delivery service or mailed by first-class mail: 

(i) if to the Liquidating Trustee, to: 

William C. Kosturos 
Alvarez & Marsal  
100 Pine Street, Suite 900 
San Francisco, CA 94111 
Fax:  415-837-1684 
Email:  bkosturos@alvarezandmarsal.com 
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with a copy to: 
 
Weil, Gotshal & Manges LLP 
767 Fifth Avenue 
New York, New York  10153 
Attention: Brian S. Rosen, Esq. 
Facsimile: (212) 310-8007 
Email: brian.rosen@weil.com 
 
if to the Resident Trustee, to: 
 
CSC Trust Company of Delaware 
2711 Centerville Road, Suite 400 
Wilmington, DE 19808 
Attention: Trust Administration 
Fax: 302-636-8666 
Email: csctrust@cscinfo.com 
 
with a copy to: 
 
Weil, Gotshal & Manges LLP 
767 Fifth Avenue 
New York, New York  10153 
Attention: Brian S. Rosen, Esq. 
Facsimile: (212) 310-8007 
Email: brian.rosen@weil.com 
 

(ii) if to members of the Trust Advisory Board, then to 
each of; 

Michael Embler 
652 Hudson St., Apt. 2-S 
New York, NY 10014 
Fax: _______________ 
Email: mikeembler@gmail.com 
 
Jeffrey Brodsky 
c/o Quest Turnaround Advisors, LLC 
RiverView at Purchase 
287 Bowman Avenue 
Purchase, NY 10577 
Fax: (914) 253-8103 
Email: jbrodsky@qtadvisors.com 
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Wells Fargo Bank, N.A. 
Corporate Trust Department  
MAC # N9311-110  
625 Marquette Avenue  
Minneapolis, MN  55479 
Attention: Mr. Thomas M. Korsman  
Fax: __________________ 
Email: thomas.m.korsman@wellsfargo.com 
 
[Name] 
[Address] 
Fax: [____________] 
Email: [___________] 
 

(iii) if to any Liquidating Trust Beneficiary, to the last 
known address of such Liquidating Trust Beneficiary according to 
the Debtors’ Schedules, such Liquidating Trust Beneficiary’s proof 
of claim or the lists of record holders provided to the Liquidating 
Trustee; and 

(iv) To the Debtors or the Debtors in Possession: 

Washington Mutual, Inc. 
925 Fourth Avenue, Suite 2500 
Seattle, Washington  98104 
Attention: General Counsel 
Facsimile: (206) 432-8879 
Email: chad.smith@wamuinc.net 
 
With a copy to: 
 
Weil, Gotshal & Manges LLP 
767 Fifth Avenue 
New York, New York  10153 
Attention: Brian S. Rosen, Esq. 
Facsimile: (212) 310-8007 
Email: brian.rosen@weil.com 
 

9.5 Headings.  The headings contained in this Trust Agreement are 
solely for convenience of reference and shall not affect the meaning or interpretation of 
this Trust Agreement or of any term or provision hereof. 

9.6 Relationship to the Plan.  The terms of this Trust Agreement are 
intended to supplement the terms provided by the Plan and the Confirmation Order, and 
therefore this Trust Agreement incorporates the provisions of the Plan and the 
Confirmation Order (which may amend or supplement the Plan).  Additionally, the 
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Liquidating Trustee or Trust Advisory Board may seek any orders from the Bankruptcy 
Court, upon notice and a hearing in furtherance of implementation of the Plan, the 
Confirmation Order and this Trust Agreement.  However, to the extent that there is 
conflict between the provisions of this Trust Agreement, the provisions of the Plan, or the 
Confirmation Order, each document shall have controlling effect in the following rank 
order:  (1) this Trust Agreement, (2) the Confirmation Order, and (3) the Plan. 

9.7 Entire Trust Agreement.  This Trust Agreement (including the 
recitals and annex hereto), the Plan and the Confirmation Order constitute the entire 
agreement by and among  the parties and supersede all prior and contemporaneous 
agreements or understandings by and among the parties with respect to the subject matter 
hereof. 

9.8 Cooperation.  The Debtors shall turn over or otherwise make 
available to the Liquidating Trustee at no cost to the Liquidating Trust or the Liquidating 
Trustee, all books and records reasonably required by the Liquidating Trustee to carry out 
its duties hereunder, and agree to otherwise reasonably cooperate with the Liquidating 
Trustee in carrying out its duties hereunder, subject to the confidentiality provisions 
herein to preserve the confidential nature of the Debtors’ books and records.   

9.9 Amendment and Waiver.  Any provision of this Trust Agreement 
may be amended or waived by the Liquidating Trustee with the consent of all members 
of the Trust Advisory Board.  Notwithstanding this Section 9.9, any amendment to this 
Trust Agreement shall not be inconsistent with the purpose and intention of the 
Liquidating Trust to liquidate in an expeditious but orderly manner the Liquidating Trust 
Assets in accordance with Treasury Regulations section 301.7701-4(d) and Section 1.2 
hereof. 

9.10 Confidentiality.  The Trustees and their employees, members, 
agents, professionals and advisors, including the Trust Professionals, and each member of 
the Trust Advisory Board (each a “Confidential Party” and, collectively, the 
“Confidential Parties”) shall hold strictly confidential and not use for personal gain any 
material, non-public information of which they have become aware in their capacity as a 
Confidential Party, of or pertaining to any Debtor to which any of the Liquidating Trust 
Assets relates; provided, however, that such information may be disclosed if (a) it is now 
or in the future becomes generally available to the public other than as a result of a 
disclosure by the Confidential Parties; or (b) such disclosure is required of the 
Confidential Parties pursuant to legal process including but not limited to subpoena or 
other court order or other applicable laws or regulations.  In the event that any 
Confidential Party is requested to divulge confidential information pursuant to this clause 
(b), such Confidential Party shall promptly, in advance of making such disclosure, 
provide reasonable notice of such required disclosure to the Liquidating Trustee (or the 
Trust Advisory Board in case the Liquidating Trustee or the Resident Trustee is the 
disclosing party) to allow sufficient time to object to or prevent such disclosure through 
judicial or other means and shall cooperate reasonably with the Liquidating Trustee (or 
the Trust Advisory Board, as applicable) in making any such objection, including but not 
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limited to appearing in any judicial or administrative proceeding in support of any 
objection to such disclosure.   

9.11 Meanings of Other Terms.  Except where the context otherwise 
requires, words importing the masculine gender include the feminine and the neuter, if 
appropriate, words importing the singular number shall include the plural number and 
vice versa and words importing persons shall include firms, associations, corporations 
and other entities.  All references herein to Articles, Sections and other subdivisions, 
unless referring specifically to the Plan or provisions of the Bankruptcy Code, the 
Bankruptcy Rules, or other law, statute or regulation, refer to the corresponding Articles, 
Sections and other subdivisions of this Trust Agreement, and the words herein and words 
of similar import refer to this Trust Agreement as a whole and not to any particular 
Article, Section or subdivision of this Trust Agreement.  The term “including” shall mean 
“including, without limitation.” 

9.12 Counterparts.  This Trust Agreement may be executed in any 
number of counterparts, each of which shall be deemed an original, but such counterparts 
shall together constitute but one and the same instrument.  A facsimile or portable 
document file (PDF) signature of any party shall be considered to have the same binding 
legal effect as an original signature. 

9.13 Intention of Parties to Establish Liquidating Trust.  This Trust 
Agreement is intended to create a liquidating trust for United States federal income tax 
purposes and, to the extent provided by law, shall be governed and construed in all 
respects as such a trust and any ambiguity herein shall be construed consistent herewith 
and, if necessary, this Trust Agreement may be amended to comply with such United 
States federal income tax laws, which amendments may apply retroactively. 

[Remainder of Page Blank — Signature Page Follows] 



 

 

IN WITNESS WHEREOF, the parties hereto have executed this Trust 
Agreement or caused this Trust Agreement to be duly executed by their respective 
officers, representatives or agents, effective as of the date first above written. 

WASHINGTON MUTUAL, INC. 

By:    
Name: 
Title:  

WMI INVESTMENT CORP. 

By:    
Name:  
Title:  

WILLIAM C. KOSTUROS 

By:    
Name: William C. Kosturos  

CSC TRUST COMPANY OF 
DELAWARE, not in its individual 
capacity, but solely as Resident Trustee 

By:    
Name:  



 

 

Annex A 

Initial Trust Advisory Board Members 

Michael Embler 
Jeffrey Brodsky 
Wells Fargo Bank, N.A. 
[Insert name] 



 

 

Annex B 

Trust Advisory Board Compensation 

Compensation of the Trust Advisory Board will be agreed upon by the 
Debtors, the Creditors’ Committee and the Equity Committee.



 

 

Annex C 

Classes of Liquidating Trust Interests and Respective Distribution Priorities 
 

   

Senior Notes Subordinated 
Notes 

CCB 
Guarantees PIERS 

General 
Unsecured 
Creditors 

Tranche 1 

Senior Note 
Prepetition Claim 
Liquidating Trust 

Interests 
 

- - - 

General 
Unsecured 
Creditor 

Prepetition 
Liquidating 

Trust 
Interests: 
Pro Rata 

Share based 
on 

Prepetition 
Claims(3) 

R
ec

ov
er

y (1
), 

(2
)  

 
 
 
 
 
 
 
 
 
Tranche 2 
 
 
 
 
 
 
 
 
 
 

• Senior Note  
Postpetition 
Interest 
(939322AW3)(4) 
Liquidating Trust 
Interests 

• Senior Note  
Postpetition 
Interest 
(939322AQ6) 
Liquidating Trust 
Interests 

• Senior Note  
Postpetition 
Interest 
(939322AS2) 
Liquidating Trust 
Interests 

• Senior Note  
Postpetition 
Interest 
(939322AU7) 
Liquidating Trust 
Interests 

• Senior Note  
Postpetition 
Interest 
(939322AL7) 
Liquidating Trust 
Interests 

• Senior Note  
Postpetition 
Interest 
(939322AP8) 
Liquidating Trust 

• Prepetition 
Claim & 
Postpetition 
Interest Claim 
Subordinated 
Note 
Liquidating 
Trust Interests 
(939322AE3) 

• Prepetition 
Claim & 
Postpetition 
Interest Claim 
Subordinated 
Note 
Liquidating 
Trust Interests 
(939322AN3) 

• Prepetition 
Claim & 
Postpetition 
Interest Claim 
Subordinated 
Note 
Liquidating 
Trust Interests 
(939322AY9) 

- - General 
Unsecured 
Creditor 

Prepetition 
Liquidating 

Trust 
Interests: 
Pro Rata 

Share based 
on 

Prepetition 
Claims(3) 



 

  

   

Senior Notes Subordinated 
Notes 

CCB 
Guarantees PIERS 

General 
Unsecured 
Creditors 

Interests 
• Senior Note  

Postpetition 
Interest 
(939322AX1) 
Liquidating Trust 
Interests 

• Senior Note  
Postpetition 
Interest 
(939322AT0) 
Liquidating Trust 
Interests 

• Senior Note  
Postpetition 
Interest 
(939322AV5) 
Liquidating Trust 
Interests 

 

 

Tranche 3 - - 

• Prepetition 
Claim & 
Postpetition 
Interest 
Claim CCB 
Capital 
Trust IV 
Liquidating 
Trust 
Interests 
• Prepetition 
Claim & 
Postpetition 
Interest 
Claim CCB 
Capital 
Trust V 
Liquidating 
Trust 
Interests 
• Prepetition 
Claim & 
Postpetition 
Interest 
Claim CCB 
Capital 
Trust VII 
•  Prepetition 
Claim & 
Postpetition 
Interest 

- 

General 
Unsecured 
Creditor 

Prepetition 
Liquidating 

Trust 
Interests: 
Pro Rata 

Share based 
on 

Prepetition 
Claims(3) 



 

  

   

Senior Notes Subordinated 
Notes 

CCB 
Guarantees PIERS 

General 
Unsecured 
Creditors 

 Claim CCB 
Capital 
Trust VIII 
Liquidating 
Trust 
Interests 
• Prepetition 
Claim & 
Postpetition 
Interest 
Claim HFC 
Capital 
Trust I 
Liquidating 
Trust 
Interests 
• Prepetition 
Claim & 
Postpetition 
Interest 
Claim CCB 
Capital 
Trust VI 
Liquidating 
Trust 
Interests 
• Prepetition 
Claim & 
Postpetition 
Interest 
Claim CCB 
Capital 
Trust IX 
Liquidating 
Trust 
Interests 

 Tranche 4 - - - 

• Priority PIERS 
Liquidating Trust 
Interests(5) 

• Residual PIERS 
Liquidating Trust 
Interests(6) 

• If applicable, 
Subordinated 
PIERS 
Liquidating Trust 
Interests(7) 

General 
Unsecured 
Creditor 

Prepetition 
Liquidating 

Trust 
Interests: 
Pro Rata 

Share based 
on 

Prepetition 
Claims(3) 



 

  

   

Senior Notes Subordinated 
Notes 

CCB 
Guarantees PIERS 

General 
Unsecured 
Creditors 

  

Liquidating 
Trust 

Interests on 
Late-Filed 
Claims(8) 

 

    

 

 

 

Tranche 5 - - - 
- 

• Priority PIERS 
Liquidating Trust 
Interests(5) 

• Residual PIERS 
Liquidating Trust 
Interests(6) 

• If applicable, 
Subordinated 
PIERS 
Liquidating Trust 
Interests(7) 

General 
Unsecured 
Creditor 

Postpetition 
Liquidating 

Trust 
Interests: 
Pro Rata 

Share based 
on 

Postpetition 
Interest 

Claims(9) 

 
Notes: 

 
(1) Within Tranche 2, the holders of Senior Notes Postpetition Interest Claim Liquidating Trust Interests and the 

holders of Subordinated Notes Prepetition Claim Liquidating Trust Interests and Postpetition Interest Claim 
Liquidating Trust Interests will share Pro Rata based on the size of those claims.  For the calculation of the 
General Unsecured Creditors’ Pro Rata Share in all Tranches, see footnote 3. 
 

(2) Holders of Liquidating Trust Interests in Tranches will be paid in order with Tranche 1 Liquidating Trust 
Interests receiving distributions first and Tranche 6 Liquidating Trust Interests (if any) receiving distributions 
last.  Claims of Tranche 1 Liquidating Trust Interests must be satisfied in full prior to Tranche 2 Liquidating 
Trust Interests receiving distributions and so forth. 

(3) There shall be only one class of General Unsecured Creditor Prepetition Liquidating Trust Interests.  The Pro 
Rata Share of holders of General Unsecured Creditor Prepetition Liquidating Trust Interests are calculated by 
(a) determining the fraction in which the numerator equals the amount of General Unsecured Claims and the 
denominator equals the total amount of pre-Petition Date claims, and (b) by multiplying that by total cash 
distributed within the Tranche.  The cash distributed within the Tranche is the lesser of (i) the amount 
necessary to satisfy all claims within the Tranche or (ii) the amount of cash available.  Separate Liquidating 
Trust Interest sub-Tranches may need to be issued by claim in order to track interest accretion post the 
Effective Date.  Liquidating Trust Interest will also be separated on the basis of pre-Petition Date claim 
amounts and post-Petition Date claim amounts at the initial distribution. 

(4) All CUSIP numbers that appear in this Annex C refer to the CUSIP numbers for the applicable Senior Notes or 
Subordinated Notes, as applicable, as of November 23, 2010. 



 

  

(5) Each Priority PIERS Liquidating Trust Interest under Tranche 4 and Tranche 5 represents a single (or bundled) 
Liquidating Trust Interest in which the Tranche 4 Liquidating Trust Interest represents a pre-Petition Date 
claim and the Tranche 5 Liquidating Trust Interest represents a post-Petition Date claim.  See Note 8 below for 
a description of pro rata sharing with General Unsecured Creditor Postpetition Liquidating Trust Interests. 

(6) Each Residual PIERS Liquidating Trust Interest under Tranche 4 and Tranche 5 represents a single (or 
bundled) Liquidating Trust Interest in which the Tranche 4 Liquidating Trust Interest represents a pre-Petition 
Date claim and the Tranche 5 Liquidating Trust Interest represents a post-Petition Date claim.  See Note 9 
below for a description of pro rata sharing with General Unsecured Creditor Postpetition Liquidating Trust 
Interests. 
 

(7) Each Subordinated PIERS Liquidating Trust Interest under Tranche 4 and Tranche 5 represents a single (or 
bundled) Liquidating Trust Interest in which the Tranche 4 Liquidating Trust Interest represents a pre-Petition 
Date claim and the Tranche 5 Liquidating Trust Interest represents a post-Petition Date claim.  These 
Subordinated PIERS Liquidating Trust Interests are representative of the common PIERS securities and are 
owned by WMI.  While Subordinated PIERS Liquidating Trust Interests will be issued for disbursement 
calculation purposes, as set forth in the Plan, WMI will not collect any funds in association with these 
Subordinated PIERS Liquidating Trust Interests.  See Note 9 below for a description of pro rata sharing with 
General Unsecured Creditor Postpetition Liquidating Trust Interests. 
 

(8) Holders of Liquidating Trust Interests on account of Allowed Late-Filed Claims will be paid only after all 
other pre-Petition Date claims (other than Subordinated Claims) are paid in full without giving effect to 
applicable turnover provisions.  Liquidating Trust Interests on Allowed Late-Filed Claims will not share pro 
rata with Liquidating Trust Interests based on any other claims.  Therefore, to the extent holders of Liquidating 
Trust Interests on Allowed Late-Filed Claims are paid, this will create a break in the recovery of other creditors 
prior to their recovery on account of post-petition interest.  The placement of Liquidating Trust Interests for 
Allowed Late-Filed Claims in the chart above is illustrative only, as the size of the pre-Petition Date Allowed 
General Unsecured Claims and the amount of post-Petition Date interest turned over on account of contractual 
subordination provisions will influence the position of relevant Liquidating Trust Interests in the waterfall.  
The Liquidating Trust Interests for Allowed Late-Filed Claims will, in any event, be paid immediately after 
satisfaction of General Unsecured Creditor Prepetition Liquidating Trust Interests, but prior to the payment of 
post-Petition Date interest and Liquidating Trust Interests on Subordinated Claims. 
 

(9) If it is provided for in an applicable contract or by law, the General Unsecured Creditors Postpetition 
Liquidating Trust Interests will share pro rata in distributions to holders of PIERS Liquidating Trust Interests 
on account of post-Petition Date interest with respect to all Postpetition Interest Claims, including Postpetition 
Interest Claims to which the holders of PIERS Claims have been subrogated (on account of turnover in 
accordance with contractual subordination provisions).  The chart above is illustrative only, as the point at 
which the holders of Allowed General Unsecured Liquidating Trust Interests begin receiving post-Petition 
Date interest is dependent on the size of the Allowed General Unsecured Prepetition Claims and the amount of 
post-Petition Date interest paid pursuant to contractual subordination.  Separate Liquidating Trust Interest sub-
Tranches may need to be issued by claim in order to track interest accretion post the Effective Date.  
Liquidating Trust Interests will also be separated on the basis of pre-Petition Date claim amounts and post-
Petition Date claim amounts at the initial distribution. 
 

 

 



Plan Supplement - Exhibit B 

Form Reorganized Debtors By-laws 
 

 



  

 

 
FORM 

OF 

AMENDED AND RESTATED 
BYLAWS 

 
 

OF  
 
 

[WASHINGTON MUTUAL, INC.] 
(a Delaware corporation) 

 



TABLE OF CONTENTS 
 

Page 
 

i 
 

ARTICLE I OFFICES ........................................................................................................................ 1 

1.1 Registered Office and Agent........................................................................................... 1 
1.2 Principal Offices ............................................................................................................. 1 
1.3 Other Offices................................................................................................................... 1 

ARTICLE II MEETINGS OF STOCKHOLDERS.............................................................................. 1 

2.1 Annual Meeting .............................................................................................................. 1 
2.2 Special Meeting .............................................................................................................. 1 
2.3 Place of Meetings............................................................................................................ 2 
2.4 Notice.............................................................................................................................. 2 
2.5 Voting List ...................................................................................................................... 2 
2.6 Quorum ........................................................................................................................... 2 
2.7 Required Vote; Withdrawal of Quorum.......................................................................... 3 
2.8 Method of Voting; Proxies.............................................................................................. 3 
2.9 Record Date .................................................................................................................... 3 
2.10 Conduct of Meeting ........................................................................................................ 4 
2.11 Inspectors ........................................................................................................................ 4 

ARTICLE III DIRECTORS .................................................................................................................. 5 

3.1 Management.................................................................................................................... 5 
3.2 Number; Qualification; Election; Term .......................................................................... 5 
3.3 Change in Number .......................................................................................................... 5 
3.4 Vacancies ........................................................................................................................ 5 
3.5 Meetings of Directors ..................................................................................................... 5 
3.6 Annual Meeting .............................................................................................................. 6 
3.7 Regular Meetings ............................................................................................................ 6 
3.8 Special Meetings............................................................................................................. 6 
3.9 Notice.............................................................................................................................. 6 
3.10 Quorum; Majority Vote .................................................................................................. 6 
3.11 Procedure ........................................................................................................................ 6 
3.12 Compensation ................................................................................................................. 6 
3.13 Chairman of the Board.................................................................................................... 7 

ARTICLE IV COMMITTEES .............................................................................................................. 7 

4.1 Designation ..................................................................................................................... 7 
4.2 Number; Qualification; Term ......................................................................................... 7 
4.3 Authority ......................................................................................................................... 7 
4.4 Committee Changes ........................................................................................................ 7 
4.5 Alternate Members of Committees ................................................................................. 7 
4.6 Regular Meetings ............................................................................................................ 7 
4.7 Special Meetings............................................................................................................. 7 
4.8 Quorum; Majority Vote .................................................................................................. 7 
4.9 Minutes ........................................................................................................................... 8 
4.10 Compensation ................................................................................................................. 8 
4.11 Responsibility ................................................................................................................. 8 



TABLE OF CONTENTS 
(continued) 

Page 
 

ii 
 

ARTICLE V NOTICE.......................................................................................................................... 8 

5.1 Method ............................................................................................................................ 8 
5.2 Waiver............................................................................................................................. 8 

ARTICLE VI OFFICERS...................................................................................................................... 8 

6.1 Number; Titles; Term of Office ...................................................................................... 8 
6.2 Removal .......................................................................................................................... 9 
6.3 Vacancies ........................................................................................................................ 9 
6.4 Authority ......................................................................................................................... 9 
6.5 Compensation ................................................................................................................. 9 
6.6 Chief Executive Officer .................................................................................................. 9 
6.7 President.......................................................................................................................... 9 
6.8 Chief Financial Officer ................................................................................................... 9 
6.9 Vice Presidents.............................................................................................................. 10 
6.10 Treasurer ....................................................................................................................... 10 
6.11 Assistant Treasurers ...................................................................................................... 10 
6.12 Secretary ....................................................................................................................... 10 
6.13 Assistant Secretaries ..................................................................................................... 10 

ARTICLE VII CERTIFICATES AND STOCKHOLDERS................................................................. 10 

7.1 Certificates for Shares................................................................................................... 10 
7.2 Replacement of Lost or Destroyed Certificates ............................................................ 11 
7.3 Facsimile Signatures ..................................................................................................... 11 
7.4 Transfer of Shares ......................................................................................................... 11 
7.5 Registered Stockholders................................................................................................ 11 
7.6 Regulations ................................................................................................................... 11 
7.7 Legends......................................................................................................................... 12 

ARTICLE VIII INDEMNIFICATION................................................................................................... 12 

8.1 Nature of Indemnity...................................................................................................... 12 
8.2 Advances for Expenses ................................................................................................. 12 
8.3 Procedure for Indemnification and Advancement ........................................................ 12 
8.4 Other Rights; Continuation of Right to Indemnification .............................................. 13 
8.5 Insurance ....................................................................................................................... 13 
8.6 Savings Clause .............................................................................................................. 13 

ARTICLE IX MISCELLANEOUS PROVISIONS............................................................................. 14 

9.1 Dividends ...................................................................................................................... 14 
9.2 Reserves ........................................................................................................................ 14 
9.3 Books and Records ....................................................................................................... 14 
9.4 Fiscal Year .................................................................................................................... 14 
9.5 Seal................................................................................................................................ 14 
9.6 Resignations.................................................................................................................. 14 
9.7 Securities of Other Corporations................................................................................... 14 
9.8 Telephone Meetings...................................................................................................... 14 
9.9 Action Without a Meeting ............................................................................................ 15 



TABLE OF CONTENTS 
(continued) 

Page 
 

iii 
 

9.10 Treasury Regulation 1.382-3 ........................................................................................ 15 
9.11 Invalid Provisions ......................................................................................................... 16 
9.12 Mortgages, etc............................................................................................................... 16 
9.13 Headings ....................................................................................................................... 16 
9.14 References..................................................................................................................... 16 
9.15 Amendments ................................................................................................................. 16 



 

  
 

FORM 
OF 

AMENDED AND RESTATED 
BYLAWS 

 
OF 

 
[WASHINGTON MUTUAL, INC.]1 

(a Delaware corporation) 
PREAMBLE 

These Amended and Restated Bylaws (“Bylaws”) are subject to, and governed by, the General 
Corporation Law of the State of Delaware (the “DGCL”) and the Amended and Restated Certificate of 
Incorporation (as amended from time to time, the “Charter”) of [Washington Mutual, Inc.], a Delaware 
corporation (the “Corporation”).  In the event of a direct conflict between the provisions of these Bylaws 
and the mandatory provisions of the DGCL or the Charter, such provisions of the DGCL or the Charter, 
as the case may be, shall control. 

ARTICLE I 
OFFICES 

1.1 Registered Office and Agent.  The registered office and registered agent of the 
Corporation shall be as designated from time to time by the appropriate filing by the Corporation in the 
office of the Secretary of State of the State of Delaware. 

1.2 Principal Offices.  The principal office for the transaction of the business of the 
Corporation shall be at such place as may be established by the board of directors of the Corporation (the 
“Board”), within and without the State of Delaware.  The Board is granted full power and authority to 
change said principal office from one location to another.  

1.3 Other Offices.  The Corporation may also have offices at such other places, both within 
and without the State of Delaware, as the Board may from time to time determine or as the business of the 
Corporation may require. 

ARTICLE II 
MEETINGS OF STOCKHOLDERS 

2.1 Annual Meeting.  An annual meeting of stockholders of the Corporation shall be held 
each calendar year on such date and at such time as shall be designated from time to time by the Board 
and stated in the notice of the meeting or in a duly executed waiver of notice of such meeting, provided, 
however, that the first annual meeting shall take place within six (6) months after the Effective Date (as 
defined in the Modified Sixth Amended Joint Plan of Washington Mutual, Inc. and WMI Investment 
Corp. Pursuant to chapter 11 of the Bankruptcy Code).  At such meeting, the stockholders shall elect 
directors and transact such other business as may properly be brought before the meeting. 

2.2 Special Meeting.  A special meeting of the stockholders may be called at any time by the 
Chairman of the Board, the President, or the Board, and shall be called by the President or the Secretary at 
the request in writing of the stockholders of record of not less than ten percent (10%) of all shares entitled 
to vote at such meeting or as otherwise provided by the Charter.  A special meeting shall be held on such 
                                                      
1 Once parties agree on the name of the reorganized corporation, this will be updated accordingly. 



 

 

2 
 

date and at such time as shall be designated by the person(s) calling the meeting and stated in the notice of 
the meeting or in a duly executed waiver of notice of such meeting.  Only such business shall be 
transacted at a special meeting as may be stated or indicated in the notice of such meeting or in a duly 
executed waiver of notice of such meeting. 

2.3 Place of Meetings.  An annual meeting of stockholders may be held at any place within 
or without the State of Delaware designated by the Board, or by means of remote communication in 
accordance with applicable law.  A special meeting of stockholders may be held at any place within or 
without the State of Delaware, or by means of remote communication in accordance with applicable law 
designated in the notice of the meeting or a duly executed waiver of notice of such meeting.  Meetings of 
stockholders shall be held at the principal office of the Corporation unless another place is designated for 
meetings in the manner provided herein or the meeting is held by means of remote communication. 

2.4 Notice.  Notice stating the place, if any, day, and time of each meeting of the 
stockholders, the means of remote communications, if any, by which stockholders and proxy holders may 
be deemed to be present in person and vote at such meeting, the record date for determining the 
stockholders entitled to vote at the meeting, if such date is different from the record date for determining 
stockholders entitled to notice of the meeting, and, in case of a special meeting, the purpose or purposes 
for which the meeting is called shall, unless otherwise provided by law, the Charter or these Bylaws, be 
delivered not less than ten nor more than 60 days before the date of the meeting, either personally or by 
mail, by or at the direction of the President, the Secretary, or the officer or person(s) calling the meeting, 
to each stockholder of record entitled to vote at such meeting.  If such notice is to be sent by mail, it shall 
be directed to such stockholder at his address as it appears on the records of the Corporation, unless he 
shall have filed with the Secretary of the Corporation a written request that notices to him be mailed to 
some other address, in which case it shall be directed to him at such other address.  Notice of any meeting 
of stockholders shall not be required to be given to any stockholder who shall attend such meeting in 
person or by proxy and shall not, at the beginning of such meeting, object to the transaction of any 
business because the meeting is not lawfully called or convened, or who shall, either before or after the 
meeting, submit a signed waiver of notice, in person or by proxy.  Without limiting the manner by which 
notice otherwise may be given effectively to stockholders, any notice to stockholders may be given by 
electronic transmission in the manner provided in Section 232 of the DGCL.   

2.5 Voting List.  At least ten (10) days before each meeting of stockholders, the Secretary or 
other officer of the Corporation who has charge of the Corporation’s stock ledger, either directly or 
through another officer appointed by him or through a transfer agent appointed by the Board, shall 
prepare a complete list of stockholders entitled to vote thereat (provided, however, if the record date for 
determining the stockholders entitled to vote is less than ten (10) days before the date of the meeting, the 
list shall reflect the stockholders entitled to vote as of the tenth day before the meeting date), arranged in 
alphabetical order and showing the address of each stockholder and number of shares registered in the 
name of each stockholder.  For a period of ten (10) days prior to such meeting, such list shall be available 
on a reasonably accessible electronic network; provided, that the information required to gain access to 
such list is provided with the notice of the meeting, or during ordinary business hours, at the principal 
place of business of the Corporation and shall be open to examination by any stockholder for any purpose 
germane to the meeting.  Such list shall be produced at such meeting and kept at the meeting at all times 
during such meeting and may be inspected by any stockholder who is present. 

2.6 Quorum.  The holders of a majority of the outstanding shares entitled to vote on a matter, 
present in person or by proxy, shall constitute a quorum at any meeting of stockholders, except as 
otherwise provided by law, the Charter, or these Bylaws.  Where a separate vote by a class or classes or 
series is required, a majority of the voting power of the shares of such class or classes or series present in 
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person or represented by proxy shall constitute a quorum entitled to take action with respect to that vote 
on that matter.  If a quorum shall not be present, in person or by proxy, at any meeting of stockholders, 
the stockholders entitled to vote thereat who are present, in person or by proxy, or, if no stockholder 
entitled to vote is present, any officer of the Corporation may adjourn the meeting from time to time, 
without notice other than announcement at the meeting of the time, place, if any, and the means of remote 
communications, if any, by which stockholders and proxy holders may be deemed to be present in person 
and vote at such adjourned meeting until a quorum shall be present, in person or by proxy; provided, 
however, that, if the adjournment is for more than thirty (30) days or if, after the adjournment, a new 
record date is fixed for the adjourned meeting, a notice of the adjourned meeting shall be given to each 
stockholder of record entitled to vote at the adjourned meeting.  At any adjourned meeting at which a 
quorum shall be present, in person or by proxy, any business may be transacted that may have been 
transacted at the original meeting had a quorum been present. 

2.7 Required Vote; Withdrawal of Quorum.  When a quorum is present at any meeting, the 
affirmative vote of the holders of at least a majority of the outstanding shares entitled to vote who are 
present, in person or by proxy, at the meeting and entitled to vote on the subject matter shall decide any 
question brought before such meeting, unless the question is one on which, by applicable law or any rule 
or regulation applicable to the Corporation or its stock, or under an express provision of the Charter or 
these Bylaws, a different vote is required, in which case such applicable law, rule or regulation, or such 
express provision shall govern and control the decision of such question.  The stockholders present at a 
duly constituted meeting may continue to transact business until adjournment, notwithstanding the 
withdrawal of enough stockholders to leave less than a quorum. 

2.8 Method of Voting; Proxies.  Except as otherwise provided in the Charter or by law, each 
outstanding share, regardless of class, shall be entitled to one vote on each matter submitted to a vote at a 
meeting of stockholders.  Elections of directors need not be by written ballot.  At any meeting of 
stockholders, every stockholder having the right to vote may vote either in person or by a proxy executed 
in writing by the stockholder or transmitted by the stockholder as permitted by law, including, without 
limitation, electronically, via telegram, internet, interactive voice response system, or other means of 
electronic transmission executed or authorized by such stockholder or by his duly authorized 
attorney-in-fact.  Each such proxy shall be filed with the Secretary of the Corporation before or at the 
time of the meeting.  Any such proxy transmitted electronically shall set forth information from which it 
can be determined by the Secretary of the Corporation that such electronic transmission was authorized 
by the stockholder.  No proxy shall be valid after three (3) years from the date of its execution, unless 
otherwise provided in the proxy.  If no date is stated in a proxy, such proxy shall be presumed to have 
been executed on the date of the meeting at which it is to be voted.  Each proxy shall be revocable unless 
expressly provided therein to be irrevocable and coupled with an interest sufficient in law to support an 
irrevocable power or unless otherwise made irrevocable by law.   

2.9 Record Date.   

(a) For the purpose of determining stockholders entitled to notice of or to vote at any 
meeting of stockholders, or any adjournment thereof, or entitled to receive payment of any 
dividend or other distribution or allotment of any rights, or entitled to exercise any rights in 
respect of any change, conversion, or exchange of stock or for the purpose of any other lawful 
action (other than stockholder action by written consent, which is governed by Section 2.9(b) 
hereof), the Board may fix a record date, which record date shall not precede the date upon which 
the resolution fixing the record date is adopted by the Board, for any such determination of 
stockholders, such date in any case to be not more than sixty (60) days and, in the case of a record 
date for a meeting, not less than ten (10) days prior to such meeting.  If the Board so fixes a 
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record date for a meeting, such date shall also be the record date for determining the stockholders 
entitled to vote at such meeting unless the Board determines, at the time it fixes such record date, 
that a later date on or before the date of the meeting shall be the date for making such 
determination.  If no record date is fixed: 

(i) The record date for determining stockholders entitled to notice of or to 
vote at a meeting of stockholders shall be at the close of business on the day next 
preceding the day on which notice is given or, if notice is waived, at the close of business 
on the day next preceding the day on which the meeting is held. 

(ii) The record date for determining stockholders for any other purpose shall 
be at the close of business on the day on which the Board adopts the resolution relating 
thereto. 

(iii) A determination of stockholders of record entitled to notice of or to vote 
at a meeting of stockholders shall apply to any adjournment of the meeting; provided, 
however, that the Board may fix a new record date for the adjourned meeting. 

(b) In order that the Corporation may determine the stockholders entitled to consent 
to corporate action in writing without a meeting (including, without limitation, by telegram, 
cablegram or other electronic transmission as permitted by law), the Board may fix a record date, 
which record date shall not precede the date upon which the resolution fixing the record date is 
adopted by the Board, and which date shall not be more than ten (10) days after the date upon 
which the resolution fixing the record date is adopted by the Board.  Any stockholder of record 
seeking to have the stockholders authorize or take corporate action by written consent shall, by 
written notice to the Secretary of the Corporation, request the Board to fix a record date.  Such 
notice shall specify the action proposed to be consented to by stockholders.  The Board shall 
promptly, but in all events within ten (10) days after the date on which such a request is received, 
adopt a resolution fixing the record date (unless a record date has previously been fixed by the 
Board pursuant to the first sentence of this paragraph).  If no record date has been fixed by the 
Board within ten (10) days after the date on which such a request is received, the record date for 
determining stockholders entitled to consent to corporate action in writing without a meeting, 
when no prior action by the Board is required by applicable law, shall be the first date on which a 
signed written consent setting forth the action taken or proposed to be taken is delivered to the 
Corporation by delivering such consent to the Corporation’s registered office in the State of 
Delaware, the Corporation’s principal place of business, or an officer or agent of the Corporation 
having custody of the book in which proceedings of meetings of stockholders are recorded.  
Delivery made to the Corporation’s registered office in the State of Delaware, principal place of 
business, or such officer or agent shall be by hand or by certified or registered mail, return receipt 
requested.  

2.10 Conduct of Meeting.  The Chairman of the Board, if such office has been filled, and, if 
not, or if the Chairman of the Board is absent or otherwise unable to act, the President, shall preside at all 
meetings of stockholders.  The Secretary shall keep the records of each meeting of stockholders.  In the 
absence or inability to act of any such officer, such officer’s duties shall be performed by the officer given 
the authority to act for such absent or non-acting officer under these Bylaws or by some person appointed 
by the meeting. 

2.11 Inspectors.  The Board may, and shall if required by law, in advance of any meeting of 
stockholders, appoint one or more inspectors to act at such meeting or any adjournment thereof.  If any of 
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the inspectors so appointed shall fail to appear or act, the chairman of the meeting shall, or if inspectors 
shall not have been appointed, the chairman of the meeting may, appoint one or more inspectors.  Each 
inspector, before entering upon the discharge of his duties, shall take and sign an oath faithfully to 
execute the duties of inspector at such meeting with strict impartiality and according to the best of his 
ability.  The inspectors shall determine the number of shares of capital stock of the Corporation 
outstanding and the voting power of each, the number of shares represented at the meeting, the existence 
of a quorum, and the validity and effect of proxies and shall receive votes, ballots, or consents, hear and 
determine all challenges and questions arising in connection with the right to vote, count and tabulate all 
votes, ballots, or consents, determine the results, and do such acts as are proper to conduct the election or 
vote with fairness to all stockholders.  On request of the chairman of the meeting, the inspectors shall 
make a report in writing of any challenge, request, or matter determined by them and shall execute a 
certificate of any fact found by them.  No director or candidate for the office of director shall act as an 
inspector of an election of directors.  Inspectors need not be stockholders. 

ARTICLE III 
DIRECTORS 

3.1 Management.  The business and affairs of the Corporation shall be managed by or under 
the direction of the Board.  The Board may exercise all such authority and powers of the Corporation and 
do all such lawful acts and things as are not by statute or the Charter directed or required to be exercised 
or done solely by the stockholders. 

3.2 Number; Qualification; Election; Term.  The number of directors that shall constitute the 
entire Board shall be seven (7), which number may be increased or decreased by resolution of the Board; 
provided, however, that the number of directors that constitute the entire board shall not be less than three 
(3), nor more than fifteen (15).  Except as otherwise provided by the Bylaws or the Charter, the directors 
shall be elected at the annual meeting of stockholders at which a quorum is present.   Directors shall be 
elected by a plurality of the votes of the shares present in person or represented by proxy and entitled to 
vote on the election of directors. Each director so chosen shall hold office until his successor is elected 
and qualified or, if earlier, until his death, resignation, or removal from office.  None of the directors need 
be a stockholder of the Corporation or a resident of the State of Delaware.  Each director must have 
attained the age of majority. 

3.3 Change in Number.  No decrease in the number of directors constituting the entire Board 
shall have the effect of shortening the term of any incumbent director. 

3.4 Vacancies.  Except as otherwise provided in the Charter or these Bylaws, newly created 
directorships resulting from any increase in the number of directors or any vacancies on the Board 
resulting from death, resignation, retirement, disqualification, removal from office or any other cause 
shall, unless otherwise required by the DGCL, be filled only by the Board, provided that a quorum is then 
in office and present, or by a majority of the directors then in office, if less than a quorum is then in 
office, or by the sole remaining director.  Directors elected to fill a newly created directorship or other 
vacancies shall hold office until such director’s successor has been duly elected or until his earlier death, 
resignation or removal. 

3.5 Meetings of Directors.  The directors may hold their meetings and may have an office 
and keep the books of the Corporation, except as otherwise provided by statute, in such place or places  
within or without the State of Delaware as the Board may from time to time determine or as shall be 
specified in the notice of such meeting or duly executed waiver of notice of such meeting.   
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3.6 Annual Meeting.  The annual meeting of the Board for the purpose of organization, the 
election of officers and the transaction of other business may be held on the same day and at the same 
place as the annual meeting of stockholders or at such other  time and place (within or without the State of 
Delaware) as shall be specified in a notice of the annual meeting of the Board given as hereinafter 
provided in Section 3.9 of this Article III. 

3.7 Regular Meetings.  Regular meetings of the Board shall be held at such times and places, 
if any, as shall be designated from time to time by resolution of the Board.  Notice of such regular 
meetings shall not be required. 

3.8 Special Meetings.  Special meetings of the Board shall be held whenever called by the 
Chairman of the Board, the President, or any two members of the Board. 

3.9 Notice.  The Secretary shall give notice of each annual, regular or special meeting of the 
Board to each director for which notice is required, at least (i) twenty-four (24) hours before the meeting 
if by telephone or by being personally delivered or sent by telex, telecopy, electronic transmission or 
similar means or (ii) five (5) days before the meeting if delivered by mail to the director's residence or 
usual place of business.  Such notice shall be deemed to be delivered when deposited in the United States 
mail so addressed, with postage prepaid, or when transmitted if sent by telex, telecopy, electronic 
transmission or similar means.  Neither the business to be transacted at, nor the purpose of, any annual, 
regular or special meeting of the Board need be specified in the notice or waiver of notice of such 
meeting.  Any director may waive notice of any meeting by a writing signed by the director entitled to the 
notice, or by electronic transmission by the director, and filed with the minutes or corporate records.  
Notice of any such meeting need not be given to any director who shall attend such meeting without 
protesting, prior to or at its commencement, the lack of notice. 

3.10 Quorum; Majority Vote.  At all meetings of the Board, a majority of the directors fixed in 
the manner provided in these Bylaws shall constitute a quorum for the transaction of business.  If at any 
meeting of the Board there be less than a quorum present, a majority of those present or any director 
solely present may adjourn the meeting from time to time without further notice.  Unless the act of a 
greater number is required by law, the Charter, or these Bylaws, the act of a majority of the directors 
present at a meeting at which a quorum is in attendance shall be the act of the Board. At any time that the 
Charter provides that directors elected by the holders of a class or series of stock shall have more or less 
than one vote per director on any matter, every reference in these Bylaws to a majority or other proportion 
of directors shall refer to a majority or other proportion of the votes of such directors. 

3.11 Procedure.  At meetings of the Board, business shall be transacted in such order as from 
time to time the Board may determine.  The Chairman of the Board, if such office has been filled, and, if 
not or if the Chairman of the Board is absent or otherwise unable to act, the President shall preside at all 
meetings of the Board.  In the absence or inability to act of either such officer, a chairman shall be chosen 
by the Board from among the directors present.  The Secretary of the Corporation shall act as the 
secretary of each meeting of the Board unless the Board appoints another person to act as secretary of the 
meeting.  The Board shall keep regular minutes of its proceedings which shall be placed in the minute 
book of the Corporation. 

3.12 Compensation.  The Board shall have the authority to fix the compensation, including 
fees and reimbursement of expenses, paid to directors for attendance at regular or special meetings of the 
Board or any committee thereof; provided, however, that nothing contained in these Bylaws shall be 
construed to preclude any director from serving the Corporation in any other capacity or receiving 
compensation therefor. 
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3.13 Chairman of the Board.  The Chairman of the Board, if elected by the Board, shall have 
such powers and duties as may be prescribed by the Board.  The Chairman of the Board shall have 
authority to preside at all meetings of the stockholders and of the Board.   

ARTICLE IV 
COMMITTEES 

4.1 Designation.  The Board may, by resolution, designate one or more committees. 

4.2 Number; Qualification; Term.  Each committee shall consist of one or more directors 
appointed by resolution adopted by the Board.  The number of committee members may be increased or 
decreased from time to time by resolution adopted by the Board.  Each committee member shall serve as 
such until the earliest of (i) the expiration of his term as director, (ii) his resignation as a committee 
member or as a director, or (iii) his removal as a committee member or as a director. 

4.3 Authority.  Each committee, to the extent expressly provided in the resolution 
establishing such committee, shall have and may exercise all of the authority of the Board in the 
management of the business and property of the Corporation except to the extent expressly restricted by 
law, the Charter, or these Bylaws. 

4.4 Committee Changes.  The Board shall have the power at any time to fill vacancies in, to 
change the membership of, and to discharge any committee. 

4.5 Alternate Members of Committees.  The Board may designate one or more directors as 
alternate members of any committee.  Any such alternate member may replace any absent or disqualified 
member at any meeting of the committee.  If no alternate committee members have been so appointed to a 
committee or each such alternate committee member is absent or disqualified, the member or members of 
such committee present at any meeting and not disqualified from voting, whether or not he or they 
constitute a quorum, may unanimously appoint another member of the Board to act at the meeting in the 
place of any such absent or disqualified member. 

4.6 Regular Meetings.  Regular meetings of any committee may be held without notice at 
such time and place as may be designated from time to time by the committee and communicated to all 
members thereof. 

4.7 Special Meetings.  Special meetings of any committee may be held whenever called by 
any committee member.  The committee member calling any special meeting shall cause notice of such 
special meeting, including therein the time and place of such special meeting, to be given to each 
committee member at least (i) twenty-four (24) hours before the meeting if by telephone or by being 
personally delivered or sent by telex, telecopy, electronic transmission or similar means or (ii) five (5) 
days before the meeting if delivered by mail to the director’s residence or usual place of business.  Such 
notice shall be deemed to be delivered when deposited in the United States mail so addressed, with 
postage prepaid, or when transmitted if sent by telex, telecopy, electronic transmission or similar means.  
Neither the business to be transacted at, nor the purpose of, any special meeting of any committee need be 
specified in the notice or waiver of notice of any special meeting. 

4.8 Quorum; Majority Vote.  At meetings of any committee, a majority of the number of 
members designated by the Board shall constitute a quorum for the transaction of business.  If a quorum 
is not present at a meeting of any committee, a majority of the members present may adjourn the meeting 
from time to time, without notice other than an announcement at the meeting, until a quorum is present.  
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The act of a majority of the members present at any meeting at which a quorum is in attendance shall be 
the act of a committee, unless the act of a greater number is required by law, the Charter, or these Bylaws. 

4.9 Minutes.  Each committee shall cause minutes of its proceedings to be prepared and shall 
report the same to the Board upon the request of the Board.  The minutes of the proceedings of each 
committee shall be delivered to the Secretary of the Corporation for placement in the minute books of the 
Corporation. 

4.10 Compensation.  Committee members may, by resolution of the Board, be allowed a fixed 
sum and expenses of attendance, if any, for attending any committee meeting or a stated salary. 

4.11 Responsibility.  The designation of any committee and the delegation of authority to it 
shall not operate to relieve the Board or any director of any responsibility imposed upon it or such 
director by law. 

ARTICLE V 
NOTICE 

5.1 Method.  Whenever by statute, the Charter, or these Bylaws, notice is required to be 
given to any director, committee member or stockholder and no provision is made as to how such notice 
shall be given, personal notice shall not be required and any such notice may be given (i) in writing, by 
mail, postage prepaid, addressed to such committee member, director or stockholder at his address as it 
appears on the books or (in the case of a stockholder) the stock transfer records of the Corporation, or (ii) 
by any other method permitted by law (including, without limitation, by electronic transmission (in the 
case  of a director or committee member) or by facsimile telecommunication, when directed to a number 
at which a stockholder has consented to receive notice, electronic mail, when directed to an electronic 
mail address at which a stockholder has consented to receive notice, posting on an electronic network 
together with separate notice to a stockholder of such specific posting and by any other form of electronic 
transmission, when directed to a stockholder).  Any notice required or permitted to be given by overnight 
courier service shall be deemed to be delivered and given at the time delivered to such service with all 
charges prepaid and addressed as aforesaid.  Any notice required or permitted to be given by telegram, 
cablegram or other electronic transmission as permitted by law shall be deemed to be delivered and given 
at the time transmitted with all charges prepaid and addressed as aforesaid. 

5.2 Waiver.  Whenever any notice is required to be given to any stockholder, director, or 
committee member of the Corporation by statute, the Charter, or these Bylaws, a waiver thereof in 
writing, or by electronic transmission, signed by the person or persons entitled to such notice, whether 
before or after the time stated therein, shall be equivalent to the giving of such notice.  Attendance of a 
stockholder, director, or committee member at a meeting shall constitute a waiver of notice of such 
meeting, except where such person attends for the express purpose of objecting to the transaction of any 
business on the ground that the meeting is not lawfully called or convened. 

ARTICLE VI 
OFFICERS 

6.1 Number; Titles; Term of Office.  The officers of the Corporation shall be a Chief 
Executive Officer, a President, a Chief Financial Officer, a Secretary, and such other officers as the Board 
may from time to time elect or appoint, including, without limitation, one or more Vice Presidents (with 
each Vice President to have such descriptive title, if any, as the Board shall determine), and a Treasurer.  
Each officer shall hold office until his successor shall have been duly elected and shall have qualified, or, 
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if earlier, until his death, or until he shall resign or shall have been removed in the manner hereinafter 
provided.  Any two or more offices may be held by the same person.  None of the officers need be a 
stockholder or a director of the Corporation or a resident of the State of Delaware. 

6.2 Removal.  Any officer or agent elected or appointed by the Board may be removed by the 
Board whenever in its judgment the best interest of the Corporation will be served thereby, but such 
removal shall be without prejudice to the contract rights, if any, of the person so removed.  Election or 
appointment of an officer or agent shall not of itself create contract rights. 

6.3 Vacancies.  Any vacancy occurring in any office of the Corporation (by death, 
resignation, removal, or otherwise) may be filled by the Board. 

6.4 Authority.  Officers shall have such authority and perform such duties in the management 
of the Corporation as are provided in these Bylaws or as may be determined by resolution of the Board 
not inconsistent with these Bylaws. 

6.5 Compensation.  The compensation, if any, of officers and agents shall be fixed from time 
to time by the Board; provided, however, that the Board may delegate the power to determine the 
compensation of any officer and agent (other than the officer to whom such power is delegated) to the 
Chairman of the Board or the President. 

6.6 Chief Executive Officer.  The Chief Executive Officer shall be the chief executive officer 
of the Corporation and shall have the powers and perform the duties incident to that position.  If the Chief 
Executive Officer is a director, he shall, in the absence of the Chairman of the Board, or if a Chairman of 
the Board shall not have been elected, preside at each meeting of the Board or the stockholders.  Subject 
to the powers of the Board, he shall be in the general and active charge of the entire business and affairs 
of the Corporation, including authority over its officers, agents and employees, and shall have such other 
duties as may from time to time be assigned to him by the Board.  The Chief Executive Officer shall see 
that all orders and resolutions of the Board are carried into effect, and execute bonds, mortgages and other 
contracts requiring a seal under the seal of the Corporation, except where required or permitted by law to 
be otherwise signed and executed and except where the signing and execution thereof shall be expressly 
delegated by the Board to some other officer or agent of the Corporation. 

6.7 President.  The President shall be the chief operating officer of the Corporation.  He shall 
perform all duties incident to the office of President, and be responsible for the general direction of the 
operations of the business, reporting to the Chief Executive Officer, and shall have such other duties as 
may from time to time be assigned to him by the Board or as may be provided in these Bylaws.  At the 
written request of the Chief Executive Officer, or in his absence or in the event of his inability to act, the 
President shall perform the duties of the Chief Executive Officer, and, when so acting, shall have the 
powers of and be subject to the restrictions placed upon the Chief Executive Officer in respect of the 
performance of such duties.   

6.8 Chief Financial Officer.  The Chief Financial Officer shall (i)  have charge and 
custody of, and be responsible for, all the funds and securities of the Corporation, (ii) keep full and 
accurate accounts of receipts and disbursements in books belonging to the Corporation, (iii) deposit all 
moneys and other valuables to the credit of the Corporation in such depositories as may be designated by 
the Board or pursuant to its direction, (iv) receive, and give receipts for, moneys due and payable to the 
Corporation from any source whatsoever, (v) disburse the funds of the Corporation and supervise the 
investments of its funds, taking proper vouchers therefor, (vi) render to the Board, whenever the Board 
may require, an account of the financial condition of the Corporation, and (vii) in general, perform all 
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duties incident to the office of Chief Financial Officer and such other duties as from time to time may be 
assigned to him by the Board.  The Chief Financial Officer may also be the Treasurer if so determined by 
the Board and perform the duties hereinafter provided in Section 6.10 of this Article VI. 

6.9 Vice Presidents.  Each Vice President shall have such powers and duties as may be 
assigned to him by the Board or the President, and (in order of their seniority as determined by the Board 
or, in the absence of such determination, as determined by the length of time they have held the office of 
Vice President) shall exercise the powers of the President during that officer’s absence or inability to act.  
As between the Corporation and third parties, any action taken by a Vice President in the performance of 
the duties of the President shall be conclusive evidence of the absence or inability to act of the President 
at the time such action was taken. 

6.10 Treasurer.  The Treasurer shall have custody of the Corporation’s funds and securities, 
shall keep full and accurate account of receipts and disbursements, shall deposit all monies and valuable 
effects in the name and to the credit of the Corporation in such depository or depositories as may be 
designated by the Board, and shall perform such other duties as may be prescribed by the Board or the 
President. 

6.11 Assistant Treasurers.  Each Assistant Treasurer shall have such powers and duties as may 
be assigned to him by the Board or the President.  The Assistant Treasurers (in the order of their seniority 
as determined by the Board or, in the absence of such a determination, as determined by the length of 
time they have held the office of Assistant Treasurer) shall exercise the powers of the Treasurer during 
that officer’s absence or inability to act. 

6.12 Secretary.  Except as otherwise provided in these Bylaws, the Secretary shall keep the 
minutes of all meetings of the Board and of the stockholders in books provided for that purpose, and he 
shall attend to the giving and service of all notices.  The Secretary shall have custody of the corporate seal 
of the Corporation (if any) and shall have authority to affix the same to any instrument requiring it and to 
attest it.  He shall have charge of the certificate books, transfer books, and stock papers as the Board may 
direct, all of which shall at all reasonable times be open to inspection by any director upon application at 
the office of the Corporation during ordinary business hours.  He shall in general perform all duties 
incident to the office of the Secretary, subject to the control of the Board and the President. 

6.13 Assistant Secretaries.  Each Assistant Secretary shall have such powers and duties as may 
be assigned to him by the Board or the President.  The Assistant Secretaries (in the order of their seniority 
as determined by the Board or, in the absence of such a determination, as determined by the length of 
time they have held the office of Assistant Secretary) shall exercise the powers of the Secretary during 
that officer’s absence or inability to act. 

ARTICLE VII 
CERTIFICATES AND STOCKHOLDERS 

7.1 Certificates for Shares.  The Board may issue stock certificates, or may provide by 
resolution or resolutions that some or all of any or all classes or series of stock of the Corporation shall be 
uncertificated shares of stock.  Any issued stock certificates for shares of stock or series of stock of the 
Corporation shall be in such form as shall be approved by the Board.  The certificates shall be signed by 
the Chairman of the Board or the President or a Vice President and also by the Secretary or an Assistant 
Secretary or by the Treasurer or an Assistant Treasurer.  Any and all signatures on the certificate may be 
sealed with the seal of the Corporation or a facsimile thereof.  If any officer, transfer agent, or registrar 
who has signed, or whose facsimile signature has been placed upon, a certificate has ceased to be such 
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officer, transfer agent, or registrar before such certificate is issued, such certificate may be issued by the 
Corporation with the same effect as if he were such officer, transfer agent, or registrar at the date of issue.  
The certificates shall be consecutively numbered and shall be entered in the books of the Corporation as 
they are issued and shall exhibit the holder’s name and the number of shares.  A certificate representing 
shares issued by the Corporation shall, if the Corporation is authorized to issue more than one class or 
series of stock, set forth upon the face or back of the certificate, or shall state that the Corporation will 
furnish to any stockholder upon request and without charge, a full statement of the designations, 
preferences and relative, participating, optional or other special rights of each class of stock or series 
thereof and the qualifications, limitations or restrictions of such preferences and/or rights.  The 
Corporation shall furnish to any holder of uncertificated shares, upon request and without charge, a full 
statement of the designations, preferences and relative, participating, optional or other special rights of 
each class of stock or series thereof and the qualifications, limitations or restrictions of such preferences 
and/or rights.   

7.2 Replacement of Lost or Destroyed Certificates.  The Board may direct a new certificate 
or certificates to be issued in place of a certificate or certificates theretofore issued by the Corporation and 
alleged to have been lost or destroyed, upon the making of an affidavit of that fact by the person claiming 
the certificate or certificates representing shares to be lost or destroyed.  When authorizing such issue of a 
new certificate or certificates the Board may, in its discretion and as a condition precedent to the issuance 
thereof, require the owner of such lost or destroyed certificate or certificates, or his legal representative, to 
advertise the same in such manner as it shall require and/or to give the Corporation a bond with a surety 
or sureties satisfactory to the Corporation in such sum as it may direct as indemnity against any claim, or 
expense resulting from a claim, that may be made against the Corporation in respect of the certificate or 
certificates alleged to have been lost or destroyed. 

7.3 Facsimile Signatures.  Any or all of the signatures on a certificate may be a facsimile, 
engraved or printed.  In case any officer, transfer agent or registrar who has signed or whose facsimile 
signature has been placed upon a certificate shall have ceased to be such officer, transfer agent or registrar 
before such certificate is issued, it may be issued by the Corporation with the same effect as if he were 
such officer, transfer agent or registrar at the date of issue. 

7.4 Transfer of Shares.  Shares of stock of the Corporation shall be transferable only on the 
books of the Corporation by the holders thereof in person or by their duly authorized attorneys or legal 
representatives.  Upon surrender to the Corporation or the transfer agent of the Corporation of a certificate 
(if any) representing shares duly endorsed or accompanied by proper evidence of succession, assignment, 
or authority to transfer, the Corporation or its transfer agent shall issue (if requested) a new certificate to 
the person entitled thereto, cancel the old certificate (if any), and record the transaction upon its books, 
provided, however, that the Corporation shall be entitled to recognize and enforce any lawful restriction 
on transfer. 

7.5 Registered Stockholders.  The Corporation shall be entitled to treat the holder of record 
of any share or shares of stock as the holder in fact thereof and, accordingly, shall not be bound to 
recognize any equitable or other claim to or interest in such share or shares on the part of any other 
person, whether or not it shall have express or other notice thereof, except as otherwise provided by law. 

7.6 Regulations.  The Board shall have the power and authority to make all such rules and 
regulations as it may deem expedient concerning the issue, transfer, and registration or the replacement of 
certificates for shares of stock of the Corporation. 
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7.7 Legends.  The Board shall have the power and authority to provide that certificates 
representing shares of stock bear such legends as the Board deems appropriate to assure that the 
Corporation does not become liable for violations of federal or state securities laws or other applicable 
law. 

ARTICLE VIII 
INDEMNIFICATION 

8.1 Nature of Indemnity.  Each person who was or is made a party or is threatened to be 
made a party to or is involved (including, without limitation, as a witness) in any actual or threatened 
action, suit or proceeding, whether civil, criminal, administrative or investigative (hereinafter a 
“proceeding”), by reason of the fact that he is or was a director or officer of the Corporation or is or was 
serving at the request of the Corporation as a director or officer of another corporation or of a partnership, 
limited liability company, joint venture, trust or other enterprise, including, without limitation, service 
with respect to an employee benefit plan (hereinafter, an “Indemnitee”), whether the basis of such 
proceeding is alleged action in an official capacity as a director or officer or in any other capacity while 
so serving, shall be indemnified and held harmless by the Corporation to the full extent permitted by the 
DGCL, as the same exists or may hereafter be amended, or by other applicable law as then in effect, 
against all expense, liability and loss (including, without limitation, attorneys’ fees, costs and charges, 
judgments, fines, excise taxes or penalties under the Employee Retirement Income Security Act of 1974, 
as amended from time to time (“ERISA”), penalties and amounts paid or to be paid in settlement) actually 
and reasonably incurred or suffered by such Indemnitee in connection therewith; provided, however, that 
except as provided in Section 8.3 of this Article VIII with respect to proceedings to enforce rights to 
indemnification, the Corporation shall indemnify any such Indemnitee in connection with a proceeding 
(or part thereof) initiated by such Indemnitee only if such proceeding (or part thereof) was authorized by 
the Board.  Each person who is or was serving as a director or officer of a majority-owned subsidiary of 
the Corporation shall be deemed to be serving, or have served, at the request of the Corporation. 

8.2 Advances for Expenses.  Expenses (including, without limitation, attorneys’ fees, costs 
and charges) incurred by an Indemnitee in defending a proceeding shall be paid by the Corporation in 
advance of the final disposition of such proceeding upon receipt of an undertaking by or on behalf an 
Indemnitee to repay all amounts so advanced in the event that it shall ultimately be determined by final 
judicial decision from which there is no further right to appeal that such Indemnitee is not entitled to be 
indemnified by the Corporation as authorized in this Article VIII.  The Board may, upon approval of such 
Indemnitee, authorize the Corporation’s counsel to represent such person in any proceeding, whether or 
not the Corporation is a party to such proceeding. 

8.3 Procedure for Indemnification and Advancement.  Any indemnification or advance of 
expenses (including, without limitation, attorney’s fees, costs and charges) under this Article VIII shall be 
made promptly, and in any event within 60 days, or, in the case of a claim for an advancement of 
expenses, within 20 days, upon the written request of an Indemnitee (and, in the case of advance of 
expenses, receipt of a written undertaking by or on behalf of such Indemnitee to repay such amount if it 
shall ultimately be determined that such Indemnitee is not entitled to be indemnified therefor pursuant to 
the terms of this Article VIII).  The right to indemnification or advancement as granted by this Article 
VIII shall be enforceable by such Indemnitee in any court of competent jurisdiction, if the Corporation 
denies such request, in whole or in part, or if no disposition thereof is made within 60 days (or 20 days 
with respect to advancement of expenses).  Such Indemnitee’s costs and expenses incurred in connection 
with successfully establishing his right to indemnification or advancement, in whole or in part, in any 
such action shall also be indemnified by the Corporation to the fullest extent permitted by law.  It shall be 
a defense to any such action (other than an action brought to enforce a claim for the advance of expenses 
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(including, without limitation, attorney’s fees, costs and charges) under this Article VIII where the 
required undertaking, if any, has been received by the Corporation) that the claimant has not met the 
standard of conduct set forth in the DGCL, as the same exists or hereafter may be amended, but the 
burden of proving such defense shall be on the Corporation.  Neither the failure of the Corporation 
(including its directors who are not parties to such action, a committee of such directors, independent 
legal counsel or its stockholders) to have made a determination prior to the commencement of such action 
that indemnification of the claimant is proper in the circumstances because he has met the applicable 
standard of conduct set forth in the DGCL, as the same exists or hereafter may be amended, nor the fact 
that there has been an actual determination by the Corporation (including its directors who are not parties 
to such action, a committee of such directors, independent legal counsel or its stockholders) that the 
claimant has not met such applicable standard of conduct, shall be a defense to the action or create a 
presumption that the claimant has not met the applicable standard of conduct. 

8.4 Other Rights; Continuation of Right to Indemnification.  The indemnification and 
advancement of expenses provided by this Article VIII shall not be deemed exclusive of any other rights 
to which a person seeking indemnification or advancement of expenses may be entitled under any law 
(common or statutory), bylaw, agreement, vote of stockholders or directors or otherwise, both as to action 
in his official capacity and as to action in another capacity while holding office or while employed by or 
acting as agent for the Corporation, and shall continue as to a person who has ceased to be a director or 
officer, and shall inure to the benefit of the estate, heirs, executors and administers of such person.  All 
rights to indemnification and advancement of expenses under this Article VIII shall be deemed to be a 
contract between the Corporation and each Indemnitee.  Any repeal or modification of this Article VIII or 
any repeal or modification of relevant provisions of the DGCL or any other applicable laws shall not in 
any way diminish any rights to indemnification  or to advancement of expenses of such Indemnitee or the 
obligations of the Corporation arising hereunder with respect to any proceeding arising out of, or relating 
to, any actions, transactions or facts occurring prior to the final adoption of such repeal or modification.   

8.5 Insurance.  The Corporation shall have power to purchase and maintain insurance on 
behalf of any person who is or was or has agreed to become a director or officer of the Corporation, or is 
or was serving at the request of the Corporation as a director or officer of another corporation, 
partnership, limited liability company, joint venture, trust or other enterprise (including, without 
limitation, with respect to an employee benefit plan), against any liability asserted against him and 
incurred by him or on his behalf in any such capacity, or arising out of his status as such, whether or not 
the Corporation would have the power to indemnify him against such liability under the provisions of this 
Article VIII; provided, however, that such insurance is available on acceptable terms, which 
determination shall be made by a vote of a majority of the Board. 

8.6 Savings Clause.  If this Article VIII or any portion hereof shall be invalidated on any 
ground by any court of competent jurisdiction, then the Corporation shall nevertheless indemnify each 
person entitled to indemnification under the first paragraph of this Article VIII as to all expense, liability 
and loss (including, without limitation, attorneys’ fees, costs and charges, fines, ERISA excise taxes and 
penalties, penalties and amounts paid or to be paid in settlement) actually and reasonably incurred or 
suffered by such person and for which indemnification is available to such person pursuant to this Article 
VIII to the full extent permitted by any applicable portion of this Article VIII that shall not have been 
invalidated and to the full extent permitted by applicable law. 



 

 

14 
 

ARTICLE IX 
MISCELLANEOUS PROVISIONS 

9.1 Dividends.  Subject to provisions of law and the Charter, dividends may be declared by 
the Board at any regular or special meeting and may be paid in cash, in property, or in shares of stock of 
the Corporation.  Such declaration and payment shall be at the discretion of the Board. 

9.2 Reserves.  There may be created by the Board out of funds of the Corporation legally 
available therefor such reserve or reserves as the Board from time to time, in its discretion, considers 
proper to provide for contingencies, to equalize dividends, or to repair or maintain any property of the 
Corporation, or for such other purpose as the Board shall consider beneficial to the Corporation, and the 
Board may modify or abolish any such reserve in the manner in which it was created. 

9.3 Books and Records.  The Corporation shall keep correct and complete books and records 
of account, shall keep minutes of the proceedings of its stockholders and Board and shall keep at its 
registered office or principal place of business, or at the office of its transfer agent or registrar, a record of 
its stockholders, giving the names and addresses of all stockholders and the number and class of the 
shares held by each. 

9.4 Fiscal Year.  The fiscal year of the Corporation shall be fixed by the Board; provided, 
however, that if such fiscal year is not fixed by the Board and the selection of the fiscal year is not 
expressly deferred by the Board, the fiscal year shall be the calendar year. 

9.5 Seal.  The seal of the Corporation shall be such as from time to time may be approved by 
the Board. 

9.6 Resignations.  Any director, committee member, or officer may resign by so stating at 
any meeting of the Board or by giving written notice to the Board, the Chairman of the Board, the 
President, or the Secretary.  Such resignation shall take effect at the time specified therein or, if no time is 
specified therein, immediately upon its receipt.  Unless otherwise specified therein, the acceptance of 
such resignation shall not be necessary to make it effective. 

9.7 Securities of Other Corporations.  The Chairman of the Board, the President, or any Vice 
President of the Corporation shall have the power and authority to transfer, endorse for transfer, vote, 
consent, or take any other action in respect of any securities of another issuer that may be held or owned 
by the Corporation and to make, execute, and deliver any waiver, proxy, or consent in respect of any such 
securities. 

9.8 Telephone Meetings.  Members of the Board, and members of a committee of the Board 
may participate in and hold a meeting of the Board or committee by means of a conference telephone or 
similar communications equipment by means of which all persons participating in the meeting can hear 
each other, and participation in a meeting pursuant to this Section 9.8 shall constitute presence in person 
at such meeting, except where a person participates in the meeting for the express purpose of objecting to 
the transaction of any business on the ground that the meeting is not lawfully called or convened.  The 
Board may, in its sole discretion, adopt guidelines and procedures, such that stockholders and 
proxyholders not physically present at a meeting of stockholders may, by means of remote 
communication, (i) participate in a meeting of stockholders, and (ii) be deemed present in person and vote 
at a meeting of stockholders, whether such meeting is to be held at a designated place or solely by means 
of remote communication, provided that (i) the Corporation shall implement reasonable measures to 
verify that each person deemed present and permitted to vote at the meeting by means of remote 
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communication is a stockholder or proxyholder, (ii) the Corporation shall implement reasonable measures 
to provide such stockholders and proxyholders a reasonable opportunity to participate in the meeting and 
to vote on matters submitted to the stockholders, including an opportunity to read or hear the proceedings 
of the meeting substantially concurrently with such proceedings, and (iii) if any stockholder or 
proxyholder votes or takes other action at the meeting by means of remote communication, a record of 
such vote or other action shall be maintained by the Corporation. 

9.9 Action Without a Meeting.   

(a) Unless otherwise provided in the Charter, any action required by the DGCL to be 
taken at any annual or special meeting of the stockholders, or any action which may be taken at 
any annual or special meeting of the stockholders, may be taken without a meeting, without prior 
notice, and without a vote, if a consent or consents in writing, setting forth the action so taken, 
shall be signed by the holders (acting for themselves or through a proxy) of outstanding stock 
having not less than the minimum number of votes that would be necessary to authorize or take 
such action at a meeting at which the holders of all shares entitled to vote thereon were present 
and voted and shall be delivered to the Corporation by delivery to its registered office in the State 
of Delaware, its principal place of business, or an officer or agent of the Corporation having 
custody of the book in which proceedings of meetings of stockholders are recorded. Every written 
consent of stockholders shall bear the date of signature of each stockholder who signs the consent 
and no written consent shall be effective to take the corporate action referred to therein unless, 
within 60 days of the earliest dated consent delivered in the manner required by this Section 
8.9(a) to the Corporation, written consents signed by a sufficient number of holders to take action 
are delivered to the Corporation by delivery to its registered office in the State of Delaware, its 
principal place of business, or an officer or agent of the Corporation having custody of the book 
in which proceedings of meetings of stockholders are recorded.  Delivery made to the 
Corporation’s registered office shall be by hand or by certified or registered mail, return receipt 
requested.  A  telegram, cablegram or other electronic transmission consenting to an action to be 
taken and transmitted by a stockholder or proxyholder, or by a person or persons authorized to act 
for a stockholder or proxyholder, shall be deemed to be written, signed and dated for the purposes 
of this Section to the extent permitted by law.  Any such consent shall be delivered in accordance 
with Section 228(d)(1) of the DGCL. 

(b) Unless otherwise restricted by the Charter or by these Bylaws, any action 
required or permitted to be taken at a meeting of the Board, or of any committee of the Board, 
may be taken without a meeting if a consent or consents in writing or by electronic transmission, 
setting forth the action so taken, shall be signed by all the directors or all the committee members, 
as the case may be, entitled to vote in respect of the subject matter thereof, and such consent shall 
have the same force and effect as a vote of such directors or committee members, as the case may 
be, and may be stated as such in any certificate or document filed with the Secretary of State of 
the State of Delaware or in any certificate delivered to any person.  Such consent or consents shall 
be filed with the minutes of proceedings of the board or committee, as the case may be. 

9.10 Treasury Regulation 1.382-3.  For purposes of applying Article VI of the Charter, if the 
Board reasonably believes that any person may have violated the Article VI provisions (including whether 
a person is part of an single entity under Treasury Regulation Section 1.382-3 and thus is a Substantial 
Holder), then the Board shall be authorized to require such person to provide such information, 
representations, agreements and/or opinions of counsel (which if required shall be “should” level opinions 
issued by nationally recognized counsel approved by the Board, and for the avoidance of doubt, can 
include the stockholder’s regular counsel) in support of the position that no violation has occurred. 
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9.11 Invalid Provisions.  If any part of these Bylaws shall be held invalid or inoperative for 
any reason, the remaining parts, so far as it is possible and reasonable, shall remain valid and operative. 

9.12 Mortgages, etc.  In respect of any deed, deed of trust, mortgage, or other instrument 
executed by the Corporation through its duly authorized officer or officers, the attestation to such 
execution by the Secretary of the Corporation shall not be necessary to constitute such deed, deed of trust, 
mortgage, or other instrument a valid and binding obligation against the Corporation unless the 
resolutions, if any, of the Board authorizing such execution expressly state that such attestation is 
necessary. 

9.13 Headings.  The headings used in these Bylaws have been inserted for administrative 
convenience only and do not constitute matter to be construed in interpretation. 

9.14 References.  Whenever herein the singular number is used, the same shall include the 
plural where appropriate, and words of any gender should include each other gender where appropriate. 

9.15 Amendments.  These Bylaws may be amended or repealed or new Bylaws adopted only 
in accordance with Article VII of the Charter. 

The undersigned, the Secretary of the Corporation, hereby certifies that the foregoing Bylaws were 
adopted by unanimous consent by the directors of the Corporation on ________________, 2011. 

 
 
 
        
[Name], Secretary 
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FORM 

OF 

CERTIFICATE OF INCORPORATION 

OF 

[WASHINGTON MUTUAL, INC.]1 

ARTICLE I.  NAME 

The name of the Corporation is [Washington Mutual, Inc.] (the 
“Corporation”). 

ARTICLE II.  REGISTERED AGENT 

The address of the registered office of the Corporation in the State of 
Delaware is ______________, City of ________, County of ________, State of 
Delaware.  The name of the registered agent of the Corporation in the State of Delaware 
at such address is _________________________. 

ARTICLE III.  PURPOSE 

The purpose of the Corporation is to engage in any lawful act or activity 
for which corporations may be organized under the General Corporation Law of the State 
of Delaware, as from time to time amended (the “DGCL”). 

ARTICLE IV.  CAPITALIZATION 

The total number of shares of all classes of capital stock which the 
Corporation shall have authority to issue is [insert] shares, of which: 

[insert]    (_____________)2 shares, par value $0.00001 per share, shall be 
shares of common stock (the “Common Stock”); and 

                                                 
 
1 This Certificate of Incorporation shall be attached to a Certificate of Merger, pursuant to which 
the Washington corporation merges with and into a newly-formed Delaware corporation 
(“Merger Corp.”). 

2 Estimated to be set at the total of (x) the number of shares issued at the Effective Date rounded 
up to the nearest 1,000,000, plus (y) 50,000,000. 
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Five Million (5,000,000) shares, par value $0.00001 per share, shall be 
shares of preferred stock (the “Preferred Stock”). 

1. COMMON STOCK.  Except as (i) otherwise required by law or 
(ii) expressly provided in this Certificate of Incorporation, each share of Common Stock 
shall have the same powers, rights and privileges and shall rank equally, share ratably and 
be identical in all respects as to all matters. 

 a. DIVIDENDS.  Subject to the rights of the holders of 
Preferred Stock, and to the other provisions of this Certificate of Incorporation, holders of 
Common Stock shall be entitled to receive equally, on a per share basis, such dividends 
and other distributions in cash, securities or other property of the Corporation as may be 
declared thereon by the Board of Directors from time to time out of assets or funds of the 
Corporation legally available therefor. 

 b. VOTING RIGHTS.  At every annual or special meeting of 
stockholders of the Corporation, each holder of Common Stock shall be entitled to cast 
one (1) vote for each share of Common Stock standing in such holder’s name on the 
stock transfer records of the Corporation; provided, however, that, except as otherwise 
required by law, holders of Common Stock, as such, shall not be entitled to vote on any 
amendment to this Certificate of Incorporation (including, without limitation, to vote on 
any certificate of designation (or any amendment thereto) relating to any series of 
Preferred Stock) that solely amends, modifies or alters the terms of one or more 
outstanding series of Preferred Stock if, pursuant to the terms of such outstanding series, 
the holders of such Preferred Stock are entitled, either separately or together with the 
holders of one or more other such series, to the exclusion of the holders of the Common 
Stock, to vote thereon pursuant to this Certificate of Incorporation (including, without 
limitations, any certificate of designation relating to any series of Preferred Stock). 

 c. PREEMPTIVE RIGHTS.3   

(A)  Definitions.  As used in this Article IV, the following 
capitalized terms shall have the respective meanings set forth below.   

 (i)  “New Securities” means any shares of capital stock of the 
Corporation, whether or not now authorized, and securities of any type 
whatsoever that are, or may become, convertible into or exchangeable or 
exercisable for shares of capital stock, other than (1) any Common Stock issued 
upon conversion of any then issued and outstanding Preferred Stock or other 

                                                 
 
3 If Reorganized WMI remains a public company (that is, its class of common stock remains a 
registered class under Section 12 of the Securities Exchange Act of 1934, as amended), Article IV 
will be struck and conforming changes will be made to the charter and bylaws as needed. 
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securities convertible into or exchangeable or exercisable for Common Stock 
(which securities have been issued in accordance with (x) this Section 1(c) or (y) 
any of the immediately following clauses (2) through (5)), (2) Common Stock 
and/or options, warrants or other Common Stock purchase rights, and the 
Common Stock issued pursuant to such options, warrants or other rights issued or 
to be issued to employees, officers or directors of, or consultants to the 
Corporation or any subsidiary of the Corporation pursuant to share purchase or 
share option plans or other arrangements approved by the Board of Directors and 
ratified or approved by the stockholders to the extent such ratification or approval 
is required or is sought, (3) securities issued pursuant to the Corporation’s bona 
fide acquisition of another business enterprise by merger, purchase of all or 
substantially all assets, purchase of shares, or other reorganization, (4) securities 
issued in connection with any share split, share dividend, or reclassification of 
shares of the Corporation in which all shares of Common Stock and any other 
class or series of capital stock receive their pro rata share of any securities so 
issued, and (5) securities issued and sold by means of the Corporation’s first 
underwritten public offering of Common Stock to the general public pursuant to a 
registration statement (other than an effective registration statement on Form S-4 
or S-8 or any similar or successor form) filed with the Securities and Exchange 
Commission; 

 (ii) “Pro Rata Amount” means, at any time, with respect to any 
holder of shares of Common Stock, the ratio of (x) the number of shares of 
Common Stock owned by a holder of Common Stock to (y) the total number of 
shares of Common Stock of the Corporation issued and outstanding (on a fully 
diluted basis), including all issued and outstanding securities convertible into or 
exchangeable or exercisable for Common Stock on an as-converted or exercised 
basis (including, without limitation, any Preferred Stock and outstanding options 
and warrants exercisable for Common Stock); and 

(iii)  “Pre-Emptive Holder” means each holder which owns 
3.0% or more of the issued and outstanding Common Stock as of, both, the 
Effective Date and as of the date of exercise of the rights provided by this Article 
IV, Section 1(c) . 

 (B)  Subject to the other provisions of this Certificate of 
Incorporation, each Pre-Emptive Holder shall have the right to purchase its Pro 
Rata Amount of any New Securities that the Corporation may, from time to time, 
propose to sell and issue.  In the event the Corporation proposes to issue any New 
Securities, it shall give all Pre-Emptive Holders written notice, at their last 
addresses as they shall appear in the share register, at least thirty (30) days before 
such issuance, describing the New Securities, the price and number of shares (or 
principal amount) and the general terms upon which the Corporation proposes to 
issue the same.  Each such Pre-Emptive Holder shall have thirty (30) days from 
the date of receipt of any such notice (the “First Round Deadline”) to agree to 
purchase up to the amount of New Securities equal to such Pre-Emptive Holder’s 
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Pro Rata Amount of such New Securities for the price and upon the general terms 
specified in the notice by giving written notice to the Corporation (at its principal 
office or such other address as may be specified by the Corporation in its written 
notice to the Pre-Emptive Holders) of such Pre-Emptive Holder’s intention to 
purchase such New Securities at the initial closing of the sale of New Securities 
and the number of such New Securities that such Pre-Emptive Holder intends to 
purchase. 

(C) If a Pre-Emptive Holder fails to exercise in full its right of 
participation by the First Round Deadline as set forth in Section 1(c)(B) above, 
the Corporation shall promptly notify in writing each Pre-Emptive Holder that 
elected to purchase, in accordance with Section 1(c)(B) above, its Pro Rata 
Amount of New Securities by the First Round Deadline (each, a “Fully 
Participating Pre-Emptive Holder”) of the failure by any other Pre-Emptive 
Holder to do likewise.  During the period commencing after the Corporation has 
given such notice (which period may be set between fifteen (15) and thirty (30) 
days by the Corporation) (the “Second Round Deadline”), each Fully 
Participating Pre-Emptive Holder may, by giving written notice to the 
Corporation (at its principal office or such other address as may be specified by 
the Corporation in its written notice to the Fully Participating Pre-Emptive 
Holders), elect to purchase or acquire (at the price and upon the same terms as the 
New Securities were initially offered by the Corporation), in addition to its Pro 
Rata Amount of New Securities, a number of New Securities determined by 
multiplying (A) the number of New Securities then offered for issuance by the 
Corporation that were not subscribed for by the Pre-Emptive Holders prior to the 
First Round Deadline by (B) a fraction which is equal to (x) the number of shares 
of Common Stock owned by such Fully Participating Pre-Emptive Holder divided 
by (y) the total aggregate number of shares of Common Stock owned by all Fully 
Participating Pre-Emptive Holders.  If the Fully Participating Pre-Emptive 
Holders fail to subscribe for the remaining New Securities offered for issuance by 
the Corporation by the Second Round Deadline as set forth in this subsection (C), 
the Corporation shall have ninety (90) days after the Second Round Deadline to 
sell the amounts of New Securities not elected to be purchased or acquired by the 
First Round Deadline and the Second Round Deadline upon the same terms as the 
New Securities were initially offered by the Corporation.  The Corporation shall 
not issue or sell any additional amounts of New Securities after the expiration of 
such ninety (90) day period without first offering such securities to the Pre-
Emptive Holders in the manner provided in Section 1(c)(B) above. 

(D) This Section 1(c) shall terminate upon the closing of the 
first underwritten public offering of Common Stock to the general public pursuant 
to an effective registration statement (other than a registration statement on Form 
S-4 or S-8 or any similar or successor form) filed with the Securities and 
Exchange Commission or any action by the Corporation pursuant to which the 
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Common Stock becomes listed on a national securities exchange and shall 
thereafter have no force or effect. 

2. PREFERRED STOCK.  The Board of Directors is authorized, 
subject to limitations prescribed by law, to provide by resolution or resolutions for the 
issuance of shares of Preferred Stock in one or more series to establish the number of 
shares to be included in each such series, and to fix the voting powers (if any), 
designations, powers, preferences, and relative, participating, optional or other rights, if 
any, of the shares of each such series, and any qualifications, limitations or restrictions 
thereof.  Irrespective of the provisions of Section 242(b)(2) of the DGCL, the number of 
authorized shares of Preferred Stock may be increased or decreased (but not below the 
number of shares thereof then outstanding) by the affirmative vote of the holders of a 
majority of the voting power of all of the then-outstanding stock of the Corporation 
entitled to vote thereon, without the separate vote of the holders of the Preferred Stock as 
a class, or any series thereof, unless a vote of any such holders is required pursuant to the 
terms of any series of Preferred Stock.   

ARTICLE V.  NO NON-VOTING EQUITY SECURITIES 

Pursuant to Section 1123(a)(6) of the title II of the United States Code (the 
“Bankruptcy Code”), notwithstanding any other provision contained herein to the 
contrary, the Corporation shall not issue non-voting equity securities. 

ARTICLE VI.  RESTRICTIONS ON TRANSFER OF SECURITIES 

It is in the best interests of the Corporation and its stockholders that 
certain restrictions on the transfer or other disposition of shares of Common Stock, as 
relates to the preservation of certain tax attributes, be established as more fully set forth 
in this Article VI. 

1. Definitions.  As used in this Article VI, the following capitalized 
terms shall have the following respective meanings (and any references to any portions of 
Treasury Regulation Section 1.382-2T shall include any successor provision thereto):  

“Acquire” means the acquisition, directly or indirectly, of ownership of 
Corporation Securities by any means, including, without limitation, (i) the exercise of any 
rights under any option, warrant, convertible security, pledge or other security interest or 
similar right to acquire shares, (ii) the entering into of any swap, hedge or other 
arrangement that results in the acquisition of any of the economic consequences of 
ownership of Corporation Securities, or (iii) any other acquisition or transaction treated 
under the applicable rules under Section 382 of the Code as a direct or indirect 
acquisition (including the acquisition of an ownership interest in a Substantial Holder), 
but shall not include the acquisition of any such rights unless, as a result, the acquiror 
would be considered an owner within the meaning of the tax laws.  The terms “Acquires” 
and “Acquisition” shall have the same meaning.   
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“Board” means the board of directors of the Corporation. 

“Code” means the Internal Revenue Code of 1986, as amended from time 
to time.  

“Corporation Securities” means (i) shares of Common Stock, (ii) any other 
interests that would be treated as “stock” of the Corporation pursuant to Treasury 
Regulation Section 1.382-2T(f)(18), and (iii) warrants, rights or options (including within 
the meaning of Treasury Regulation Section 1.382-4(d)(8)) to purchase Corporation 
Securities, but only to the extent such warrants, rights or options are treated as exercised 
pursuant to Treasury Regulation Section 1.382-4(d).  

“Disposition” means the sale, transfer, exchange, assignment, liquidation, 
conveyance, pledge, or other disposition or transaction treated under the applicable rules 
under Section 382 of the Code as a direct or indirect disposition (including the disposition 
of an ownership interest in a Substantial Holder).  The terms “Dispose” and “Disposition” 
shall have the same meaning. 

“DTC” means The Depository Trust Company. 

“Effective Date” means the effective date of the Plan, which shall be the 
date of filing of this Certificate of Incorporation.  

“Percentage Stock Ownership” means percentage stock ownership as 
determined in accordance with Treasury Regulation Section 1.382-2T(g), (h) (without 
regard to the rule that treats stock of an entity as to which the constructive ownership 
rules apply as no longer owned by that entity), (j) and (k), and Treasury Regulation 
Section 1.382-4. 

“Person” means an individual, corporation, estate, trust, association, 
limited liability company, partnership, joint venture or similar organization or “entity” 
within the meaning of Treasury Regulation Section 1.382-3 (including, without 
limitation, any group of Persons treated as a single entity under such regulation). 

“Plan” means the Modified Sixth Amended Joint Plan of Washington 
Mutual, Inc. and WMI Investment Corp. pursuant to Chapter 11 of the Bankruptcy Code. 

“Prohibited Transfer” means any purported Transfer of Corporation 
Securities to the extent that such Transfer is prohibited and/or void under this Article VI.  

“Restriction Release Date” means the earliest of (i) any date after the 
Effective Date if the Board in good faith determines that it is in the best interests of the 
Corporation and its stockholders for the ownership and transfer limitations set forth in 
this Article VI to expire, (ii) the beginning of a taxable year of the Corporation as of 
which no Tax Benefits are available, or (iii) December 31, 2030.  
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“Substantial Holder” means a Person (including, without limitation, any 
group of Persons treated as a single “entity” within the meaning of the Treasury 
Regulation Section 1.382-3) holding Corporation Securities, whether as of the Effective 
Date, after giving effect to the Plan, or thereafter, representing a Percentage Stock 
Ownership (including indirect ownership, as determined under applicable Treasury 
Regulations) in the Corporation of at least 4.75%. 

“Tax Benefits” means the net operating loss carryovers, capital loss 
carryovers, general business credit carryovers, alternative minimum tax credit carryovers 
and foreign tax credit carryovers, as well as any “net unrealized built-in loss” within the 
meaning of Section 382 of the Code, of the Corporation or any direct or indirect 
subsidiary thereof.  

“Transfer” means any direct or indirect Acquisition or Disposition of 
Corporation Securities. 

“Treasury Regulation”  means a Treasury regulation promulgated under 
the Code. 

2. Ownership Limitations.  

(a)  To the fullest extent permitted by law, from and after the Effective 
Date and prior to the Restriction Release Date: 

 (A)  no Person shall be permitted to make an Acquisition, 
whether in a single transaction or series of related transactions, and any such 
purported Acquisition will be void ab initio, to the extent that after giving effect 
to such purported Acquisition (i) the purported acquiror or any other Person by 
reason of the purported acquiror’s Acquisition would become a Substantial 
Holder, or (ii) the Percentage Stock Ownership of a Person that, prior to giving 
effect to the purported Acquisition, is a Substantial Holder would be increased; 
and  

(B) no Substantial Holder shall Dispose of any Corporation 
Securities without consent of the Board, as provided in Section 2(b) of this Article 
VI, and any such purported Disposition will be void ab initio. 

The prior sentence is not intended to prevent the Corporation Securities from being DTC-
eligible and shall not preclude the settlement of any transactions in the Corporation 
Securities entered into through the facilities of a national securities exchange, but such 
transaction, if prohibited by the prior sentence, shall nonetheless be a Prohibited Transfer. 

(b)  The restrictions set forth in Section 2(a) of this Article VI shall not 
apply to a proposed Transfer, and such Transfer shall be permitted notwithstanding 
anything to the contrary in Section 2(a), if the transferor or the transferee, upon providing 
at least fifteen (15) days prior written notice of such proposed Transfer to the Board, 
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obtains the written approval or consent to the proposed Transfer from the Board.  The 
Board will consider whether the proposed Transfer, when considered alone or with other 
proposed or planned Transfers, will impair the Corporation’s Tax Benefits and may, 
within its discretion, determine whether to permit the proposed Transfer, or not to permit 
the proposed Transfer, in order to protect the Corporation’s Tax Benefits.  If a Substantial 
Holder proposes to Dispose of stock in a transaction that would otherwise be limited by 
Section 2(a)(B) of this Article VI, the Board shall approve such proposed Disposition, 
unless the Board determines in good faith that the proposed Disposition, whether 
considered alone or with other transactions (including, without limitation, past 
transactions or contemplated transactions), would create a material risk that the 
Corporation’s Tax Benefits may be jeopardized.  The Board shall endeavor to inform the 
requesting party of its determination within ten (10) days after receiving such written 
notice; provided, however, that the failure of the Board to respond during such ten (10) 
day period shall not be deemed to be a consent to the Transfer.  As a condition to 
granting its consent (and in the case of Dispositions, subject to the standard set forth in 
the third sentence of this Section 2(b)), the Board may, in its discretion, require and/or 
obtain (at the expense of the transferor and/or transferee) such representations and/or 
agreements from the transferor and/or transferee, such opinions of counsel to be rendered 
by nationally recognized counsel approved by the Board (which for the avoidance of 
doubt may include the regular counsel for the transferor or transferee), and such other 
advice, in each case as to such matters as the Board determines is appropriate.  The Board 
may waive the restrictions imposed in this Article VI, in whole or in part, in 
circumstances where it believes doing so would be to be beneficial to stockholders of the 
Corporation taken as a whole. 

3.  Treatment of Excess Securities.  

(a)  No employee or agent of the Corporation shall record any 
Prohibited Transfer, and the purported transferee (the “Purported Transferee”) of a 
Prohibited Transfer shall not be recognized as a stockholder of the Corporation for any 
purpose whatsoever in respect of the Corporation Securities which are the subject of the 
Prohibited Transfer (the “Excess Securities”).  Until the Excess Securities are acquired by 
another Person in a Transfer that is not a Prohibited Transfer, the Purported Transferee 
shall not be entitled with respect to such Excess Securities to any rights of stockholders 
of the Corporation, including, without limitation, the right to vote such Excess Securities 
and to receive dividends or distributions, whether liquidating or otherwise, in respect 
thereof.  Once the Excess Securities have been acquired in a Transfer that is in 
accordance with this Section 3 of this Article VI and is not a Prohibited Transfer, such 
Corporation Securities shall cease to be Excess Securities.  

(b)  If the Board determines that a Prohibited Transfer has occurred, 
such Prohibited Transfer and, if applicable, the recording of such Prohibited Transfer, 
shall, to the fullest extent permitted by law, be void ab initio and have no legal effect and, 
upon written demand by the Corporation, the Purported Transferee shall transfer or cause 
to be transferred any certificate or other evidence of ownership of the Excess Securities 
within the Purported Transferee's possession or control, together with any dividends or 
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other distributions that were received by the Purported Transfer from the Corporation 
with respect to the Excess Securities (the “Prohibited Distributions”), to an agent 
designated by the Board (the “Agent”). 

(A) In the case of a Prohibited Transfer described in Section 
2(a)(A) of this Article VI, the Agent shall thereupon sell to a buyer or buyers, the 
Excess Securities transferred to it in one or more arm's-length transactions 
(including over a national securities exchange on which the Corporation 
Securities may be traded, if possible); provided, however, that the Agent, in its 
sole discretion, shall effect such sale or sales in an orderly fashion and shall not be 
required to effect any such sale within any specific time frame if, in the Agent's 
discretion, such sale or sales would disrupt the market for the Corporation 
Securities or otherwise would adversely affect the value of the Corporation 
Securities.  If the Purported Transferee has resold the Excess Securities before 
receiving the Corporation's demand to surrender the Excess Securities to the 
Agent, the Purported Transferee shall be deemed to have sold the Excess 
Securities for the Agent, and shall be required, to the fullest extent permitted by 
law, to transfer to the Agent any Prohibited Distributions and proceeds of such 
sale, except to the extent that the Corporation grants written permission to the 
Purported Transferee to retain a portion of such sales proceeds not exceeding the 
amount that the Purported Transferee would have received from the Agent 
pursuant to Section 3(c) of this Article VI if the Agent, rather than the Purported 
Transferee, had resold the Excess Securities. 

(B) In the case of a Prohibited Transfer described in Section 
2(a)(B) of this Article VI, the transferor of such Prohibited Transfer (the 
“Purported Transferor”) shall also deliver to the Agent the sales proceeds from the 
Prohibited Transfer (in the form received, i.e., whether in cash or other property), 
and the Agent shall thereupon sell any non-cash consideration to a buyer or 
buyers in one or more arm's-length transactions (including over a national 
securities exchange, if possible).  If the Purported Transferee is determinable 
(other than with respect to a transaction entered into through the facilities of a 
national securities exchange), the Agent shall, to the extent possible, return the 
Prohibited Distributions to the Purported Transferor, and shall reimburse the 
Purported Transferee from the sales proceeds received from the Purported 
Transferor (or the proceeds from the disposition of any non-cash consideration) 
for the cost of any Excess Securities returned in accordance with Section 3(c) of 
this Article VI.  If the Purported Transferee is not determinable, or to the extent 
the Excess Securities have been resold and thus cannot be returned to the 
Purported Transferor, the Agent shall use the proceeds to acquire on behalf of the 
Purported Transferor, in one or more arm's-length transactions (including over a 
national securities exchange on which the Corporation Securities may be traded, if 
possible), an equal amount of Corporation Securities in replacement of the Excess 
Securities sold; provided, however, that, to the extent the amount of proceeds is 
not sufficient to fund the purchase price of such Corporation Securities and the 
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Agent’s costs and expenses (as described in Section 3(c) of this Article VI), the 
Purported Transferor shall promptly fund such amounts upon demand by the 
Agent. 

(c)  The Agent shall apply any proceeds or any other amounts received 
by it and in accordance with Section 3 of this Article VI as follows: 

(A)  first, such amounts shall be paid to the Agent to the extent 
necessary to cover its costs and expenses incurred in connection with its duties 
hereunder;  

(B)  second, any remaining amounts shall be paid to the 
Purported Transferee, up to the amount actually paid by the Purported Transferee, 
for the Excess Securities (or in the case of any Prohibited Transfer by gift, devise 
or inheritance or any other Prohibited Transfer without consideration, the fair 
market value, (x) calculated on the basis of the closing market price for the 
Corporation Securities on the day before the Prohibited Transfer or (y) if the 
Corporation Securities are not listed or admitted to trading on any stock exchange 
but are traded in the over-the-counter market, calculated based upon the 
difference between the highest bid and lowest asked prices, as such prices are 
reported by the National Association of Securities Dealers through its NASDAQ 
system or any successor system on the day before the Prohibited Transfer or, if 
none, on the last preceding day for which such quotations exist, or (z) if the 
Corporation Securities are neither listed nor admitted to trading on any stock 
exchange nor traded in the over-the counter market, then as determined in good 
faith by the Board, which amount (or fair market value) shall be determined at the 
discretion of the Board); and  

(C)  third, any remaining amounts, subject to the limitations 
imposed by the following proviso, shall be paid to one or more organizations 
qualifying under Section 501(c)(3) of the Code (or any comparable successor 
provision) (“Section 501(c)(3)”) selected by the Board; provided, however, that, if 
the Excess Securities (including any Excess Securities arising from a previous 
Prohibited Transfer not sold by the Agent in a prior sale or sales) represent a 
4.75% or greater Percentage Stock Ownership interest in the Corporation, then 
such remaining amounts shall be paid to two or more organizations qualifying 
under Section 501(c)(3) selected by the Board, such that no organization 
qualifying under Section 501(c)(3) shall possess Percentage Stock Ownership in 
the Corporation in excess of 4.74%.     

The recourse of any Purported Transferee in respect of any Prohibited Transfer shall be 
limited to the amount payable to the Purported Transferee pursuant to clause (B) above. 
Except as may be required by law, in no event shall the proceeds of any sale of Excess 
Securities pursuant to this Article VI inure to the benefit of the Corporation.  
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(d)  If the Purported Transferee or the transferor fails to surrender the 
Excess Securities (as applicable) or the proceeds of a sale thereof to the Agent within 
thirty (30) days from the date on which the Corporation makes a demand pursuant to 
Section (3)(b) of this Article VI, then the Corporation shall use its best efforts to enforce 
the provisions hereof, including the institution of legal proceedings to compel the 
surrender. 

  4. Obligation to Provide Information. 
 

(a) At the request of the Corporation, any Person which is a beneficial, 
legal or record holder of Corporation Securities, and any proposed transferor or transferee 
and any Person controlling, controlled by or under common control with the proposed 
transferor or transferee, shall provide such information as the Corporation may 
reasonably request as may be necessary from time to time in order to determine 
compliance with this Article VI or the status of the Corporation’s Tax Benefits. 

5. Bylaws; Legends; Compliance.  

(a)  The bylaws of the Corporation may make appropriate provisions to 
effectuate the requirements of this Article VI.  

(b)  Until the Restriction Release Date, all certificates representing 
Corporation Securities shall bear a conspicuous legend as follows:  

“THE TRANSFER OF THE SECURITIES REPRESENTED HEREBY IS 
SUBJECT TO OWNERSHIP RESTRICTIONS PURSUANT TO 
ARTICLE VI OF THE CERTIFICATE OF INCORPORATION OF 
[WASHINGTON MUTUAL, INC.] [REPRINTED IN SUBSTANTIAL 
PART ON THE BACK OF THIS CERTIFICATE].  THE 
CORPORATION WILL FURNISH A COPY OF ITS CERTIFICATE OF 
INCORPORATION TO THE HOLDER OF RECORD OF THIS 
CERTIFICATE WITHOUT CHARGE UPON A WRITTEN REQUEST 
ADDRESSED TO THE CORPORATION AT ITS PRINCIPAL PLACE 
OF BUSINESS.”  

(c)  The Corporation shall have the power to make appropriate 
notations upon its stock transfer records and instruct any transfer agent, registrar, 
securities intermediary or depository with respect to the requirements of this Article VI 
for any uncertificated Corporation Securities or Corporation Securities held in an indirect 
holding system, and the Corporation shall provide notice of the restrictions on transfer 
and ownership to holders of uncertificated shares in accordance with applicable law.  

(d)  The Board shall have the power to determine all matters necessary 
for determining compliance with this Article VI, including, without limitation, 
determining (A) the identification of Substantial Holders, (B) whether a Transfer is a 
Prohibited Transfer, (C) the Percentage Stock Ownership of any Substantial Holder or 
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other Person, (D) whether an instrument constitutes a Corporation Security, (E) the 
amount (or fair market value) due to a Purported Transferee pursuant to clause (B) of 
Section 3(c) of this Article VI, and (F) any other matters that the Board determines to be 
relevant.  The good faith determination of the Board on such matters shall be conclusive 
and binding for the purposes of this Article VI. 

ARTICLE VII.  BOARD OF DIRECTORS 

1. The business and affairs of the Corporation shall be managed by, 
or under the direction of, the Board of Directors.  The Board of Directors may exercise all 
such authority and powers of the Corporation and do all such lawful acts and things as are 
not by statute or this Certificate of Incorporation directed or required to be exercised or 
done solely by the stockholders. 

2. Subject to the rights of the holders of any series of Preferred Stock 
to elect additional directors under specified circumstances, the number of directors of the 
Corporation shall be fixed from time to time exclusively by resolution adopted by the 
Board of Directors, by an initial bylaw, or by a bylaw of the Corporation adopted by the 
Board of Directors; provided, however, that the number of directors shall not be less than 
three (3), nor more than fifteen (15). 

3. Subject to the rights of the holders of any series of Preferred Stock 
then outstanding, newly created directorships resulting from any increase in the number 
of directors or any vacancies in the Board of Directors resulting from death, resignation, 
retirement, disqualification, removal from office or any other cause shall, unless 
otherwise required by the DGCL, be filled only by the Board of Directors, provided that a 
quorum is then in office and present, or by a majority of the directors then in office, if 
less than a quorum is then in office, or by the sole remaining director.  Directors elected 
to fill a newly created directorship or other vacancies shall hold office until such 
director’s successor has been duly elected or until his earlier death, resignation or 
removal as provided in this Certificate of Incorporation. 

4. Subject to the rights of the holders of any series of Preferred Stock 
then outstanding, any director may be removed, with or without cause, from office at any 
time, at a meeting called for that purpose, and only by the affirmative vote of the holders 
of a majority of the voting power of the issued and outstanding shares of Common stock 
and the issued and outstanding shares of Preferred Stock, if any, entitled to vote generally 
with the Common Stock on all matters on which the holders of Common Stock are 
entitled to vote, voting together as a single class. 

5. Elections for directors need not be by written ballot unless the 
bylaws of the Corporation shall otherwise provide. 

6. The Board of Directors is expressly authorized to adopt, amend or 
repeal the bylaws of the Corporation.  The stockholders shall also have the power to 
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adopt, amend or repeal the bylaws of the Corporation; provided, however, that, in 
addition to any vote of the holders of any class or series of stock of the Corporation 
required by the DGCL, by this Certificate of Incorporation or by the bylaws, the 
affirmative vote of the holders of more than 50% of the voting power of the issued and 
outstanding shares of Common Stock and the issued and outstanding shares of Preferred 
Stock, if any, entitled to vote generally with the Common Stock on all matters on which 
the holders of Common Stock are entitled to vote, voting together as a single class, shall 
be required to adopt, amend or repeal the bylaws of the Corporation. 

ARTICLE VIII.  LIABILITY OF DIRECTORS 

A director of the Corporation shall not be personally liable either to the 
Corporation or to any stockholder for monetary damages for breach of fiduciary duty as a 
director, except (i) for any breach of the director’s duty of loyalty to the Corporation or 
its stockholders, (ii) for acts or omissions which are not in good faith or which involve 
intentional misconduct or knowing violation of the law, (iii) for any matter in respect of 
which such director shall be liable under Section 174 of the DGCL or any amendment or 
successor provision thereto, or (iv) for any transaction from which the director shall have 
derived an improper personal benefit.  Neither amendment nor repeal of this Article VIII, 
nor the adoption of any provision of this Certificate of Incorporation inconsistent with 
this Article VIII shall eliminate or reduce the effect of this Article VIII in respect of any 
matter occurring, or any cause of action, suit or claim that, but for this Article VIII, 
would accrue or arise prior to such amendment, repeal or adoption of an inconsistent 
provision. 

ARTICLE IX.  AMENDMENT 

The Corporation reserves the right to amend, alter, change or repeal any 
provision contained in this Certificate of Incorporation, in the manner now or hereafter 
prescribed by statute, and all rights conferred upon stockholders herein are granted 
subject to this reservation.  Notwithstanding any other provision of this Certificate of 
Incorporation or the bylaws of the Corporation, and notwithstanding the fact that a lesser 
percentage or separate class vote may be specified by the DGCL, this Certificate of 
Incorporation, or otherwise, but in addition to any affirmative vote of the holders of any 
particular class or series of the capital stock required by the DGCL, this Certificate of 
Incorporation, or otherwise, the affirmative vote of the holders of at least 80% of the 
voting power of the issued and outstanding shares of Common Stock and the issued and 
outstanding shares of Preferred Stock, if any, entitled to vote generally with the Common 
Stock on all matters on which the holders of Common Stock are entitled to vote, voting 
together as a class, shall be required to adopt any provision inconsistent with, or to amend 
or repeal any provision of, Articles VIII, IX or X of this Certificate of Incorporation. 
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ARTICLE X.  BUSINESS OPPORTUNITIES 

1. Except as otherwise agreed in writing, to the fullest extent 
permitted by law, (i) no Original Stockholder (or any of the officers, directors, 
employees, advisory board members, agents, stockholders, members, partners, affiliates 
and subsidiaries of any Original Stockholder or any of its affiliates (collectively the 
“Original Affiliates”)) shall have the duty (fiduciary or otherwise) or obligation, if any, to 
refrain from (a) engaging in the same or similar activities or lines of business as the 
Corporation, (b) doing business with any client, customer or vendor of the Corporation or 
(c) entering into and performing one or more agreements (or modifications or 
supplements to pre-existing agreements) with the Corporation, including, without 
limitation, in the case of any of clause (a), (b) or (c), any such matters as may be 
corporate opportunities, and (ii) no Original Stockholder nor any Original Affiliate shall 
be deemed to have breached any duties (fiduciary or otherwise), if any, to the 
Corporation or its stockholders by reason of any Original Stockholder or any Original 
Affiliate engaging in any such activity or entering into such transactions, including, 
without limitation, any corporate opportunities. 

2. If any Original Stockholder or Original Affiliate acquires 
knowledge of a corporate opportunity or is utilizing any corporate opportunity, the 
Corporation shall have no interest in such corporate opportunity and no expectancy that 
such corporate opportunity be offered to it, any such interest or expectancy being hereby 
renounced, so that (i) such Original Stockholder or Original Affiliate shall, to the fullest 
extent permitted by law, have the right to hold and utilize any such corporate opportunity 
for its own account (and for the account of its officers, directors, employees, advisory 
board members, agents, stockholders, members, partners, affiliates and subsidiaries (other 
than the Corporation)) or to direct, sell, assign or transfer such corporate opportunity to 
any person other than the Corporation and (ii) such Original Stockholder or Original 
Affiliate shall have no obligation to communicate or offer such corporate opportunity to 
the Corporation and shall not, to the fullest extent permitted by law, breach any duty 
(fiduciary or otherwise) to the Corporation or any of its stockholders or be liable to the 
Corporation, or any of its stockholders for breach of any duty (fiduciary or otherwise) as 
a director, officer or stockholder of the Corporation by reason of the fact that any 
Original Stockholder or Original Affiliate acquires, utilizes, or seeks such corporate 
opportunity for itself, directs such corporate opportunity to another person, or otherwise 
does not communicate information regarding such corporate opportunity to the 
Corporation or any of its stockholders; provided, however, that the Corporation does not 
renounce any interest or expectancy it may have in any corporate opportunity that is 
offered to any director or officer of the Corporation (as defined in Securities Exchange 
Rule 16a-1(f) who also is an Original Affiliate if such opportunity is expressly offered to 
such person in his capacity as a director or officer of the Corporation (as defined in 
Securities Exchange Act Rule 16a-1(f)). 

3. For purposes of this Article X, (i) the term “corporate opportunity” 
shall mean an investment, business opportunity or prospective economic or competitive 
advantage, including, without limitation, any matter (a) in which the Corporation could 
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have an interest or expectancy, (b) which the Corporation is financially able to undertake, 
or with respect to which the Corporation would reasonably be able to obtain debt or 
equity financing, and (c) which is, from its nature, in the line or lines of the Corporation’s 
business or reasonable expansion thereof, (ii) the term “Corporation” shall mean the 
Corporation and all corporations, partnerships, joint ventures, associations and other 
entities in which the Corporation beneficially owns (directly or indirectly) 50% or more 
of the outstanding voting stock, voting power, partnership interests or similar voting 
interests, (iii) the term “person” shall mean an individual, partnership, corporation, 
limited liability company, unincorporated organization, trust or joint venture, or a 
governmental agency or political subdivision thereof, or other entity of any kind, and 
(iv) the term “Original Stockholder” shall mean each of the holders of Corporation’s 
Common Stock as of the Effective Date (as defined Article VI of this Certificate of 
Incorporation) and each of their respective affiliates (as defined in Rule 405 of the 
Securities Act of 1933, as amended from time to time and any successor provision 
thereto); provided, however, that for purposes of this definition of “Original 
Stockholder,” and the definition of “Original Affiliate” above, none of the Original 
Stockholders, on one hand, or the Corporation, on the other hand, shall be deemed to be 
an affiliate of one another. 

4. Neither the alteration, amendment or repeal of this Article X nor 
the adoption of any provisions of this Certificate of Incorporation inconsistent with this 
Article X shall eliminate or reduce the effect of this Article X in respect of any matter 
occurring, or any cause of action, suit or claim that, but for this Article X, would accrue 
or arise prior to such alteration, amendment, repeal or adoption. 

 

[The Remainder of this Page is Intentionally Left Blank.] 
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IN WITNESS WHEREOF, the undersigned, a duly authorized officer of the 

Corporation, has executed this Certificate of Incorporation of [Washington Mutual, Inc.] on 
behalf of the Corporation this ____ of 2011. 
 

[WASHINGTON MUTUAL, INC.] 
 

 
 
      By:    ______________  
             Name:  
             Title:    
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Schedule of Executory Contracts and  
Unexpired Leases to Be Assumed or Assumed and Assigned 
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Prepetition Agreements to Be Assumed and Assigned 
 

Counterparty Title of Agreement Contract Notice Address Assignee 
The Bank of New 
York 

Revocable Trust Agreement, 
dated January 31, 2002 (including 
any fee schedule or other 
documentation that is part of or 
related to such trust agreement) 
 
Washington Mutual, Inc. 
Revocable Trust Fee Schedule, 
acceptance acknowledged on 
March 1, 2002 

The Bank of New York 
Corporate Trust 
Administration – ATL 
502 White Clay Center, Route 
273 
P.O Box 6973 
Newark, DE 19711 
Attn: Kris Gullo 
 
With a copy to: 
 
The Bank of New York 
Corporate Trust 
Administration 
100 Ashford Center, North, 
Suite 520 
Atlanta, Georgia 30338 
Attn: Stefan Victory 

WMI Liquidating Trust 

The Bank of New 
York 
 
Keystone Holdings 
Partners, L.P. 
 
Escrow Partners, L.P. 

Escrow Agreement, dated 
December 20, 1996; Amendment 
Agreement, dated October 31, 
2003; Second Amendment to 
Escrow Agreement, dated January 
21, 2004; Third Amendment to 
Escrow Agreement, dated 
September 28, 2007; and any 
other future amendments to such 
agreement 

Keystone Holdings Partners, 
L.P. 
201 Main Street 
23rd Floor 
Fort Worth, TX 76102 
Attn: John Fant 
 
Escrow Partners, L.P. 
201 Main Street 
Suite 3100 
Fort Worth, TX 76102 
Attn: Ray Pinson 
 
With a copy to: 
 
Cleary, Gottlieb, Steen & 
Hamilton 
One Liberty Plaza 
New York, NY 10006 
Attn:  Michael L. Ryan 
 
The Bank of New York 
101 Barclay Street 
8W 
New York, NY 10286 
Attn:  Regina Jones, Insurance 
Trust and Escrow Unit 

WMI Liquidating Trust 
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Counterparty Title of Agreement Contract Notice Address Assignee 
Barclay’s Global 
Investors, N.A. 

Investment Management 
Agreement, dated December 10, 
2004 

Barclay’s Global Investors 
N.A. 
Legal Department 
45 Fremont Street 
San Francisco, CA 94105 

JPMC 

BPIF Non-Taxable 
L.P. 
 
 

Letter Agreement, dated April 1, 
2005 

BPIF Non-Taxable L.P. 
Blackstone Alternative Asset 
Management L.P. 
345 Park Avenue 
New York, NY 10154 

JPMC 

CVM Solutions LLC Hosted Services Agreement, 
dated July 31, 2007, as amended 
by First Amendment, dated May 
1, 2009 

CVM Solutions LLC 
1815 S. Meyers Road 
8th Floor 
Oakbrook Terrace, IL 60181 
Attn:  Mary Kraft 

WMI Liquidating Trust 

ExcellerateHRO LLP 
(f/k/a Towers, Perrin, 
Foster & Crosby, 
Inc.) 

Pension Plan Administration 
Services Agreement, dated April 
7, 2004, as amended by First 
Amendment to Pension Plan 
Administration Services 
Agreement, dated June 2005 (the 
“PPASA”)1 

Ms. Lisa Sanders 
Service Delivery Manager 
ACS, a Xerox Company 
ExcellerateHRO  
101 Woodcrest Road  
Cherry Hill, NJ 08003  

JPMC 

Hewlett-Packard 
Company (as 
successor-in-interest 
to Electronic Data 
Systems Corporation) 

Guaranty, dated July 11, 2005 Ms. Merri Hardin  
Commercial Litigation 
Counsel  
Hewlett Packard Company  
5400 Legacy Drive  
H4-1H-13  
Plano, Texas 75024  
 

JPMC 

JPMorgan Chase 
Bank 

Master Trust Agreement, dated 
November 5, 2004, and effective 
December 1, 2004 

Shelia Asher 
Vice President 
JPMorgan Chase Bank 
201 North Central Ave. 
Phoenix, AZ 85004 
 
With copy to: 
 
Thomas Christofferson 
Senior Vice President 
JPMorgan Chase Bank 
3 Chase Metro Tech Center 
Brooklyn, NY 11245 

JPMC 

                                                 
1 The Debtors do not intend to assume or assume and assign the following related Statements of Work (each an “SOW”):  New 
Services Schedule 2, dated January 15, 2008; SOW 1 to PPASA, PCR No. 12 (BOLI), dated October 5, 2005; SOW 1 to PPASA, PCR 
No. 12 (Equity), dated July 22, 2005; SOW 1 to PPASA (SERP, SERAP), dated July 1, 2004; and SOWA-1 to PPASA (Retirement 
Program), dated June 21, 2004. 



 

US_ACTIVE:\43695571\02\79831.0003  4 

Counterparty Title of Agreement Contract Notice Address Assignee 
LSV Asset 
Management 

Discretionary Investment 
Management Agreement, dated 
December 16, 2004 

LSV Asset Management 
1 N. Wacker Drive 
Suite 4000 
Chicago, IL 60606 

JPMC 

MarkMonitor, Inc. Master Services Agreement, 
dated September 15, 2004 

MarkMonitor, Inc. 
Emerald Tech Center 
391 N. Ancestor Place 
Boise, ID 83704 

WMI Liquidating Trust 

Mazama Capital 
Management, Inc. 

Investment Management 
Agreement (Discretionary), dated 
December 6, 2004 

Mazama Capital Management, 
Inc. 
Brian P. Alfrey, EVP/COO 
One Southwest Columbia 
Street 
Suite 1500 
Portland, OR 97258 

JPMC 

Metropolitan Life 
Insurance Company 

Amended Group Annuity 
Contract 398, by and between 
Metropolitan Life Insurance 
Company and Trustees of H.F. 
Ahmanson Retirement Plan, dated 
August 7, 1997 

MetLife 
Ms. Carol A. Palmer 
Client Relations Executive 
Corporate Benefit Funding 
425 Market Street, Suite 970 
San Francisco, CA 94105 

JPMC 

Metropolitan Life 
Insurance Company 

Agreement, dated July 15, 1971, 
by and between Metropolitan Life 
Insurance Company and The 
Bowery Savings Bank 

Mazama Capital Management, 
Inc. 
Brian P. Alfrey, EVP/COO 
One Southwest Columbia 
Street 
Suite 1500 
Portland, OR 97258 

JPMC 

Pacific Investment 
Management 
Company LLC 

Investment Management 
Agreement, dated December 21, 
2004 

Pacific Investment 
Management Company LLC 
840 Newport Center Dr. 
Newport Beach, CA 92660 
Attn:  Chief Legal Officer 
cc:  John Miller, Senior Vice 
President 

JPMC 

Safeco Insurance 
Company of America 

General Agreement of Indemnity, 
dated June 14, 1999 

Safeco Insurance Company of 
America, 
Surety Dept., 
Safeco Plaza 
Seattle, WA 98185 

JPMC 

Standard Insurance 
Company 

Group Annuity Contract, dated 
September 1, 1971, by and 
between Standard Insurance 
Company and Wenatchee Federal 
Savings and Loan Association 

Ms. Carolyn Hondo 
Account Manager 
Standard Retirement Services 
1100 SW Sixth Avenue 
Portland, OR 97204 

JPMC 
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Counterparty Title of Agreement Contract Notice Address Assignee 
Towers Watson (as 
successor to Towers 
Perrin Foster & 
Crosby, Inc.) 

Guaranty, dated June 2005  Mr. Shane Bartling, FSA 
Principal 
Towers Watson 
525 Market Street 
Suite 2900 
San Francisco, CA 94105 

JPMC 

Union Bank of 
California, N.A. 

Trust Under H.F. Ahmanson & 
Company Capital Accumulation 
Plan, dated September 30, 1998 
(including any fee schedule or 
other documentation that is part 
of or related to such trust 
agreement)2 

Union Bank 
350 California Street 
H-1104 
San Francisco, CA 94114 
Attn: John Fulton 

WMI Liquidating Trust 

Union Bank Trust Agreement, dated 
November 28, 1989 (established 
to implement the 1989 Contingent 
Deferred Compensation Plan) 
(including any fee schedule or 
other documentation that is part 
of or related to such trust 
agreement)2 

Union Bank 
350 California Street 
H-1104 
San Francisco, CA 94114 
Attn: John Fulton 

WMI Liquidating Trust 

Union Bank Trust Agreement, dated 
November 28, 1989 (established 
to implement the Elective 
Deferred Compensation Plan) 
(including any fee schedule or 
other documentation that is part 
of or related to such trust 
agreement)2 

Union Bank 
350 California Street 
H-1104 
San Francisco, CA 94114 
Attn: John Fulton 

WMI Liquidating Trust 

Union Bank Trust Agreement, dated 
November 28, 1989 (established 
to implement the Outside Director 
Retirement Plan) (including any 
fee schedule or other 
documentation that is part of or 
related to such trust agreement)2 

Union Bank 
350 California Street 
H-1104 
San Francisco, CA 94114 
Attn: John Fulton 

WMI Liquidating Trust 

                                                 
2 The trusts related to each of these Trust Agreements currently are the subject of the Motion of Debtors for an Order Pursuant to 
Sections 105(a) and 363 of the Bankruptcy Code Authorizing But Not Directing (I) Washington Mutual, Inc. to Exercise Its 
Ownership Rights Over Certain Trust Assets, (II) Distribution of Trust Assets, and (III) Termination of the Trusts, dated May 15, 2009 
[D.I. 1023] (the “HFA Trust Motion”).  The Bankruptcy Court’s decision on the HFA Trust Motion is still pending.  To the extent the 
HFA Trust Motion is granted prior to the Effective Date of the Plan, the Debtors may not need to assume and assign these Trust 
Agreements. 
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Counterparty Title of Agreement Contract Notice Address Assignee 
Union Bank Trust Agreement, dated 

November 28, 1989 (established 
to implement the Supplemental 
Executive Retirement Plan) 
(including any fee schedule or 
other documentation that is part 
of or related to such trust 
agreement)2 

Union Bank 
350 California Street 
H-1104 
San Francisco, CA 94114 
Attn: John Fulton 

WMI Liquidating Trust 

Union Bank Trust Agreement, dated January 
1, 1991 (established to implement 
the Loan Agents’ Elective 
Deferred Compensation Plan) 
(including any fee schedule or 
other documentation that is part 
of or related to such trust 
agreement)2 

Union Bank 
350 California Street 
H-1104 
San Francisco, CA 94114 
Attn: John Fulton 

WMI Liquidating Trust 

Union Bank of 
California, N.A. 

Trust Under H.F. Ahmanson & 
Company Loan Consultants’ 
Capital Accumulation Plan, dated 
September 30, 1998 (including 
any fee schedule or other 
documentation that is part of or 
related to such trust agreement)2 

Union Bank 
350 California Street 
H-1104 
San Francisco, CA 94114 
Attn: John Fulton 

WMI Liquidating Trust 

Union Bank of 
California, N.A. 

Trust Under H.F. Ahmanson & 
Company Outside Directors’ 
Capital Accumulation Plan, dated 
September 30, 1998 (including 
any fee schedule or other 
documentation that is part of or 
related to such trust agreement)2 

Union Bank 
350 California Street 
H-1104 
San Francisco, CA 94114 
Attn: John Fulton 

WMI Liquidating Trust 

Union Bank Trust Agreement, dated 
November 28, 1989 (established 
to implement the Outside 
Directors’ Elective Deferred 
Compensation Plan) (including 
any fee schedule or other 
documentation that is part of or 
related to such trust agreement)2 

Union Bank 
350 California Street 
H-1104 
San Francisco, CA 94114 
Attn: John Fulton 

WMI Liquidating Trust 

Union Bank of 
California, N.A. 

Fee Schedule, dated November 
19, 2007 (originally Appendix II 
to the Dime Trust Agreement, this 
schedule has been applied to all 
trusts for which Union Bank is 

Union Bank 
350 California Street 
H-1104 
San Francisco, CA 94114 
Attn: John Fulton 

JPMC3 

                                                 
3 WMI will assume and assign this agreement to JPMC to the extent that it relates to the Dime rabbi trusts that are being transferred to 
JPMC pursuant to the Global Settlement Agreement and Union Bank’s services with respect thereto, without prejudice to WMI’s right 
to later remove this agreement from this Schedule as well as without prejudice to JPMC’s right to later direct WMI to remove this 
agreement from this Schedule. 
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Counterparty Title of Agreement Contract Notice Address Assignee 
Trustee, including the H.F. 
Ahmanson Trusts listed above) 

Western Asset 
Management 
Company 

Investment Management 
Agreement, dated December 21, 
2004 

Western Asset Management 
Company 
385 East Colorado Boulevard 
Pasadena, CA 91101 

JPMC 

-- Any and all contracts, as and to 
the extent necessary or required to 
transfer to JPMC or its designee 
any and all right, title and interest 
the WMI Entities may have or 
may ever have had in the Trust 
Preferred Securities free and clear 
of all claims, liens, interests and 
encumbrances, as contemplated in 
Section 2.3 of the Global 
Settlement Agreement, as and to 
the extent such contracts are or 
may be executory contracts, 
including, without limitation, (a) 
offering circulars, (b) trust 
agreements, (c) exchange 
agreements, (d) side letters, 
and/or (e) any additional ancillary 
and subsidiary documents; 
provided however, that the 
forgoing is without prejudice to 
the rights of the Debtors and 
JPMC with respect to the Trust 
Preferred Securities and all 
related contracts in the event the 
Global Settlement Agreement is 
not approved and/or terminates. 

-- JPMC 
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Postpetition Contracts and Leases to Be Assumed and Assigned4 
 

Counterparty Title of Agreement Contract Notice Address Assignee 

Adams, Marla Independent Contractor Agreement, 
dated August 2009 

[REDACTED]5 WMI Liquidating 
Trust 

American Legal 
Copy, LLC d/b/a 
TERIS 

Agreement for Native File 
Processing, dated June 15, 2010 

TERIS 
1001 Fourth Avenue 
Suite 2110 
Seattle, WA 98154  
Attn: Ron Couden 

WMI Liquidating 
Trust 

AT&T Mobility 
National Accounts 
LLC 

AT&T Mobile Business Agreement 
Version 7-B 

Lee Seto 
Business Account Manager 
AT&T Mobility  
P.O. Box 6463  
Carol Stream, IL  60197-6463 

WMI Liquidating 
Trust 

Bagley Holdings 
LLC 

Letter Agreement, dated April 20, 
2009 

Bagley Holdings LLC 
Attn:  Peter Freilinger,  
  Sole Member 
9528 144th Street 
Edmonton, AB  T5N 2T1 
Canada 

WMI Liquidating 
Trust 

Bowne & Co., Inc. Master Services Agreement, dated 
June 16, 2010 

Bowne & Co., Inc.  
55 Water Street  
New York, NY  10041 
Attn: Senior Vice President, 
Corporate Secretary & General 
Counsel 

WMI Liquidating 
Trust 

Branch Richards and 
Co 

Payroll and Accounting Related 
Services Agreement, dated January 
6, 2009 

Branch Richards & Co 
155 NE 100th Suite 410 
Seattle, WA 98125 

WMI Liquidating 
Trust 

Brouwer, Curt Offer Letter, dated December 10, 
2008 

[REDACTED] WMI Liquidating 
Trust 

Comcast Business Class Service Order 
Agreement, dated February 2010 

Comcast  
P.O. Box 34227  
Seattle, WA  98124-1227 

WMI Liquidating 
Trust 

Cronk, Thomas Offer Letter, dated January 23, 2009 [REDACTED] WMI Liquidating 
Trust 

Datasite Business 
Archives, Inc. 

Records and Media Management 
and Services Agreement, dated June 
22, 2009, together with Statement of 
Work # 1, dated June 22, 2009 

Datasite Business Archives, 
Inc. 
9401 Aurora Ave North 
Seattle, WA 98103 

WMI Liquidating 
Trust 

                                                 
4 The listing of a postpetition contract or lease on this schedule does not constitute an admission by the Debtors that such document is 
an executory contract or an unexpired lease subject to section 365 of the Bankruptcy Code, or that the Debtors have any liability 
thereunder.  In addition, the Debtors reserve all rights to terminate any of these contracts or leases according to their terms. 
5 Individuals’ addresses have been redacted from this schedule, to protect such individuals’ privacy interests. 
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Counterparty Title of Agreement Contract Notice Address Assignee 

Grayson, Helen Offer Letter, dated November 25, 
2008 

[REDACTED] WMI Liquidating 
Trust 

Hirata, Yana Offer Letter, dated July 23, 2009 [REDACTED] WMI Liquidating 
Trust 

Integra Telecom Equipment Lease, dated December 
18, 2009 

Integra Telecom of 
Washington, Inc. 
13035 Gateway Drive Suite 
#119 
Seattle, WA 98168 

WMI Liquidating 
Trust 

LexisNexis  Subscription Agreement and Order 
Form Commercial Per Search 
Pricing Effective December 1, 2008 

Steven G. Hunt 
National Account Manager - 
Financial Markets 
LexisNexis 
9443 Springboro Pike 
Miamisbury, OH 45342 

WMI Liquidating 
Trust 

Logan, Doreen Offer Letter, dated October 16, 
2008; first amendment to offer letter, 
dated December 7, 2009 

[REDACTED] WMI Liquidating 
Trust 

Mellon Investor 
Services LLC 

Service Agreement for Transfer 
Agent Services, dated January 1, 
2009 

Mellon Investor Services LLC 
520 Pike Street 
Suite  1220 
Seattle, WA 98101 
Attn: Dennis Treibel, 
Relationship Manager 
 
With copy to: 
 
Mellon Investor Services LLC 
Newport Office Center VII 
480 Washington Blvd. 
Jersey City, NJ 07310 
Attn:  Legal Department 

WMI Liquidating 
Trust 

Merrill 
Communications 
LLC 

Litigation Services Agreement, 
dated January 26, 2009, together 
with all Statements of Work 

Merrill Communications 
Attn:  Jason Velasco 
25 West 45th Street 
New York, NY 10036 

WMI Liquidating 
Trust 

Pacific Office 
Automation/AGI 
Leasing 

Total Image Management, dated 
February 23, 2010 

The Archive Group, Inc. 
AGI Leasing Corporation 
2615 Evergreen Point Road 
Medina, WA 98039-1528 

WMI Liquidating 
Trust 

Palsha, Jane Offer Letter, dated January 14, 2009 [REDACTED] WMI Liquidating 
Trust 

Pitney Bowes Inc. Equipment & Postage Meter Rental 
Agreement and Sales Agreement 
and Service Level Agreement, each 
dated February 2, 2010 

Pitney Bowes Inc. 
2225 American Drive 
Neenah, WI 54956 

WMI Liquidating 
Trust 
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Counterparty Title of Agreement Contract Notice Address Assignee 

Puget Sound 
Beverage 

Rental Agreement and Equipment 
Loan Agreement, each dated April 
29, 2010 

Puget Sound Beverage Service 
2136 Pacific Ave 
Tacoma, WA 98402 

WMI Liquidating 
Trust 

Smith, Charles E. Offer Letter, dated November 12, 
2008; first amendment to offer letter, 
dated December 7, 2009 

[REDACTED] WMI Liquidating 
Trust 

Struck, Peter Offer Letter, dated December 11, 
2008 

[REDACTED] WMI Liquidating 
Trust 

Suzuki, Dennis Offer Letter, dated January 15, 2009 [REDACTED] WMI Liquidating 
Trust 

Teachers Insurance 
and Annuity 
Association of 
America, for the 
benefit of its Separate 
Real Estate Account 

Office Lease, dated January 22, 
2010, as amended by First 
Amendment to Lease, dated 
September 27, 2010  

TIAA-CREF 
c/o Hines 
925 Fourth Avenue 
Suite 3730 
Seattle, WA 98104 

WMI Liquidating 
Trust 

The Hartford Property and Liability Insurance The Hartford 
2600 Wiseman Blvd 
San Antonio, TX 78251 

WMI Liquidating 
Trust 

Thomson Reuters 
(Tax & Accounting), 
Inc. d/b/a RIA and/or 
PPC 

Order Form and License Agreement, 
dated May 22, 2009 

David Salo 
Thomson Reuters (Tax & 
Accounting) 
117 East Stevens Avenue 
Valhalla, NY 10595-1264 

WMI Liquidating 
Trust 

Towers Watson Statement of Work, concerning 
WaMu Plan and Lakeview Plan, 
dated August 30, 2010  

Eva P. McComas 
Towers Watson 
525 Market St., Suite 2900 
San Francisco, CA  94105 

JPMC 

Wells Capital 
Management 
Incorporated 

Investment Management 
Agreement, dated July 2, 2009 

Wells Capital Management 
Incorporated  
Attn:  Client Administration  
MAC: A0103-103 
525 Market Street 
10th Floor 
San Francisco, CA 94105 

WMI Liquidating 
Trust 

Wells Fargo Bank, 
National Association; 
JPMorgan Chase 
Bank, N.A.; Federal 
Deposit Insurance 
Corporation, in its 
capacity as receiver 
for Washington 
Mutual Bank 

Escrow Agreement, dated 
September 23, 2010 

Wells Fargo Corporate Trust 
Services 
625 Marquette Avenue, 11th Fl. 
N9311-110 
Minneapolis, MN 55479 
Attn:  David Bergstrom,  
  Vice President 
 
With a copy to: 
 
Thompson Hine LLP 
335 Madison Avenue, 12th Fl. 
New York, NY 10017 

WMI Liquidating 
Trust 
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Counterparty Title of Agreement Contract Notice Address Assignee 

Attn:  Mildred Quinones-
Holmes, Esq. 
 
JPMorgan Chase Bank, N.A. 
270 Park Avenue, 12th Fl. 
New York, NY 10017 
Attn:  Donald McCree 
 

-and- 
 

JPMorgan Chase Bank, N.A. 
270 Park Avenue, 38th Fl. 
New York, NY 10017 
Attn:  Travis Epes, Esq.  
 

-and- 
 

JPMorgan Chase Bank, N.A. 
One Chase Manhattan Plaza, 
26th Fl. 
New York, NY 10081 
Attn:  Lawrence N. Chanen, 
Esq. 
 
With copy to: 
 
Sullivan & Cromwell LLP 
1888 Century Park East 
Los Angeles, California  90067 
Attn: Robert A. Sacks, Esq. 
Attn: Hydee R. Feldstein, Esq.  
 

-and- 
 

Sullivan & Cromwell LLP 
125 Broad Street 
New York, New York 10004 
Attn: Stacey R. Friedman, Esq. 
 
Federal Deposit Insurance 
Corporation 
3501 Fairfax Drive 
Arlington, VA 2226 
Attn:  B. Amon James, Esq. 
Attn:  Kathryn Norcross, Esq. 
 
With copy to: 
 
DLA Piper LLP 
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Counterparty Title of Agreement Contract Notice Address Assignee 

1251 Avenue of the Americas 
New York, New York  10020 
Attn: Thomas R. Califano, Esq. 
Attn: John J. Clarke, Jr., Esq. 

Wu, Wejia (Vicky) Offer Letter, dated October 16, 2008 [REDACTED] WMI Liquidating 
Trust 

Z7 Networks Dedicated Hosting/Leased Hardware 
Agreement, dated January 30, 2009, 
as amended by Addendum to 
Agreement, dated March 9, 2009  

Z7 Networks 
3931 Bridgeway N 
Seattle, WA 98103 
Attn:  JP Zarate 

WMI Liquidating 
Trust 
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Non-Release of Agreements in Schedule 3.1(b) to the Global Settlement Agreement6 
 

Counterparty Title of Agreement 

Ahmanson Obligation Company and JPMorgan Chase 
Bank, N.A. 

Agreement, dated October ___, 2009 

Ahmanson Obligation Company and JPMorgan Chase 
Bank, N.A. 

Agreement, dated October 21, 2010 

Ahmanson Obligation Company in favor of JPMorgan 
Chase Bank, N.A. 

Limited Power of Attorney, regarding servicing and 
administration of certain mortgage loans, dated 
September 29, 2009 

Ahmanson Obligation Company in favor of JPMorgan 
Chase Bank, N.A. 

Limited Power of Attorney, regarding servicing and 
administration of certain mortgage loans, dated August 
4, 2010 

Dell Marketing L.P. and JPMorgan Chase Bank, N.A. Stipulation and Agreement , dated October 9, 2009, 
resolving Motion of Debtors Pursuant to Rule 9024 of 
the Federal Rules of Bankruptcy Procedure for 
Reconsideration of the Order Approving That Certain 
Stipulation by an between Debtors and Dell Marketing, 
L.P., dated December 17, 2008 

Fidelity Management Trust Company, consented to by 
JPMorgan Bank Chase Bank, N.A. 

Assignment of Trust Agreement, dated as of August 10, 
2009 

JPMorgan Chase Bank, N.A. Agreement, dated November 24, 2008, for 
indemnification of JPMorgan Chase Bank, N.A. for 
certain work relating to Internal Revenue Code Section 
409A 

JPMorgan Chase Bank, N.A. and its affiliates and 
subsidiaries 

Agreement Regarding WaMu Savings Plan, dated as of 
June 16, 2009 

JPMorgan Chase Bank, N.A. and Batac Corporation Assignment And Assumption Agreement, dated as of 
February 10, 2009 

JPMorgan Chase Bank, N.A. and Federal Deposit 
Corporation 

Agreement Regarding Reconciliation of State Tax 
Refunds, dated May 29, 2009 

JPMorgan Chase Bank, N.A. and NorLease Inc. Letter Agreement, dated April 9, 2010 

                                                 
6 Pursuant to Section 3.1 of the Global Settlement Agreement, nothing in the Global Settlement Agreement is intended to release, nor 
shall it have the effect of releasing, among other things, the WMI Releasees (as defined therein) from the performance of their 
obligations in accordance with the written agreements set forth on Schedule 3.1(b) to the Global Settlement Agreement.  Accordingly, 
out of an abundance of caution, these agreements are listed here. 
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Counterparty Title of Agreement 

JPMorgan Chase Bank, N.A. and PGA Plaza Associates, 
Ltd. 

Assignment And Assumption Agreement, dated as of 
February 10, 2009 

Lumbermens Mutual Casualty Company, American 
Motorists Insurance Company, American Manufacturing 
Mutual Insurance Company, American Protection Insurance 
Company, and JPMorgan Chase Bank, N.A. 

Settlement Agreement, dated April 20, 2010 

Old Republic Insurance Company and its subsidiaries and 
affiliated companies and JPMorgan Chase Bank, N.A. 

Settlement Agreement, dated April 15, 2010 

Zurich American Insurance Company and its subsidiaries 
and affiliated companies and JPMorgan Chase Bank, N.A. 

Settlement Agreement, dated April 15, 2010 
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Treatment of “VISA Strategic Agreement” Pursuant to  
Section 2.15(b) of the Global Settlement Agreement7 

 

Counterparty Title of Agreement Contract Notice Address Assignee 
Visa U.S.A. Inc. Amended and Restated Strategic 

Agreement dated as of September 
26, 2005 between Providian 
Financial Corporation and its 
subsidiaries and Visa U.S.A. Inc.; 
First Amendment to Amended and 
Restated Strategic Agreement dated 
March 31, 2008 between Visa 
U.S.A. Inc. and Washington Mutual, 
Inc. (successor-in-interest to 
Providian Financial Corporation) 
and its affiliates; Second 
Amendment to Amended and 
Restated Strategic Agreement dated 
March 31, 2008 Visa U.S.A. Inc. 
and Washington Mutual, Inc. 
(successor-in-interest to Providian 
Financial Corporation) and its 
affiliates; Third Amendment dated 
June 13, 2008 between Visa U.S.A. 
Inc. and Washington Mutual, Inc.; 
Fourth Amendment to Amended and 
Restated Strategic Agreement dated 
July 7, 2008 Visa U.S.A. Inc. and 
Washington Mutual, Inc. (successor-
in-interest to Providian Financial 
Corporation) and its affiliates 

Visa U.S.A. Inc. 
900 Metro Center 
Boulevard, M1-10A, Foster 
City, CA 94404 
Attn:  Tracy Cless 

 

 
 
 

                                                 
7 The VISA Strategic Agreement was rejected by order of the Bankruptcy Court dated May 13, 2009 [D.I. 1019], and is not being 
assumed and assigned to JPMC pursuant to the Global Settlement Agreement or under the Bankruptcy Code.  Pursuant to Section 
2.15(b) of the Global Settlement Agreement, on the Effective Date, and pursuant to the 363 Sale and Settlement, the WMI Entities 
shall be deemed to have sold, transferred and assigned to JPMC or its designee, free and clear of all liens, Claims and encumbrances, 
all of the WMI Entities' right, title and interest in, and all claims, and all actions arising under or related to the VISA Strategic 
Agreement.  Pursuant to Section 2.15(b) of the Global Settlement Agreement, JPMC is, inter alia,  assuming the Assumed Liabilities 
of the WMI Entities pursuant to the VISA Strategic Agreement (including available defenses) with respect to the Claims asserted by 
VISA U.S.A. Inc. in its proof of claim, filed against the Debtors and the Debtors’ chapter 11 cases, Claim No. 2483, pertaining to the 
Visa Strategic Agreement. 


