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The Washington Mutual, Inc. Noteholders Group (the “WMI Noteholders™),
whose members hold in the aggregate approximately $2 billion in face amount of outstanding
debt securities issued by Washington Mutual, Inc. (“WMI,” and collectively with WMI
Investment Corp., the “Debtors”), submits this limited objection (the “Limited Objection”) to
the Sixth Amended Joint Plan of Affiliated Debtors Pursuant to Chapter 11 of the United States
Bankruptcy Code (the “Plan”) [Docket No. 5548], as modified by the Modification of the Sixth
Amended Joint Plan of Affiliated Debtors Pursuant to Chapter 11 of the United States
Bankruptcy Code [Docket No. 5714] filed by the Debtors." In support of the Limited Objection,
the WMI Noteholders respectfully represent as follows:

LIMITED OBJECTION

1. The WMI Noteholders initially hoped that they would receive payment in
full, including on the Senior Notes Postpetition Interest Claim, in Cash on the Effective Date. In
that case, the subordination issues raised herein would become moot. However, based on the
continued delays, it now appears likely that holders of Senior Notes (“Senior Noteholders™) will
not be paid in full in Cash on the Effective Date unless their subordination rights are properly
incorporated into the Plan. To preserve their rights, the WMI Noteholders submit the following
limited objection in accordance with the Plan’s proviso that any disagreement with the priorities
or distributions set forth in the Debtors’ proposed “waterfall” distribution scheme shall be raised
prior to, and decided at, the Confirmation Hearing. See Plan at §§ 1.189; 33.11.

2. The Debtors’ waterfall distribution scheme fails to properly account for

the contractual subordination arrangements among the various creditor constituencies in a

! All capitalized terms not defined herein shall have the meaning attributed to them in the Disclosure

Statement and Plan.
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number of significant ways.” First, under the applicable subordination agreement, holders of
Senior Subordinated Notes are not entitled to receive any distribution until holders of Senior
Notes are paid in full, including payment of post-petition interest. The Subordinated Indenture
(as defined below) plainly states that Senior Subordinated Notes may not receive any
distributions of any kind until Senior Notes “have been paid and satisfied in full” See
Subordinated Indenture at § 15.2 (emphasis added). While the Debtors may argue that the
subordination language does not satisfy the so-called “Rule of Explicitness,” that doctrine has
been struck down as a result of the enactment of the Bankruptcy Code. Under the applicable
New York principles of contract interpretation, the term “paid and satisfied in full,” when
viewed in the full context of the indenture, was plainly intended to include payment of post-
petition interest.

3. Second, even if the Senior Notes Postpetition Interest Claims are only on
parity with payment of the Senior Subordinated Notes Claims, the Plan improperly allocates, as
between Senior Notes and Senior Subordinated Notes, the amounts subject to turnover from
subordinated junior stakeholders. The Plan purports to pay the Senior Notes Postpetition
Interest Claims pari passu with the Senior Subordinated Notes Claims and Senior Subordinated

> <<

Notes Postpetition Interest Claims. However, the Senior Notes’ “claim,” for purposes of
determining the “pro rata” distribution of amounts paid over from junior stakeholders, is

improperly limited to only the amount of the Senior Notes Postpetition Interest Claims, and

completely ignores the Senior Notes’ full principal and interest claims. As a consequence, the

2 The WMI Noteholders previously raised these issues in connection with the confirmation of the previous

plan. See Limited Objection of the Washington Mutual Inc. Noteholders Group to the Debtors’ Plan of
Reorganization Pursuant to Chapter 11 of the United States Bankruptcy Code [Docket No. 6037]. The WMI
Noteholders ultimately agreed to defer their objections until it was determined whether Senior Notes would be paid
out in full in Cash on the Effective Date. See In re Washington Mutual, Inc., No. 08-12229, 2011 WL 57111 at
*35, fn. 41 (Bankr. D. Del. Jan. 7,2011).
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waterfall provides the Senior Subordinated Notes a greater distribution than that to which they
are entitled from amounts turned over from junior stakeholders. The Senior Notes represent
more than twice the debt of the Senior Subordinated Notes, and thus should receive at least two
of every three dollars that junior stakeholders turnover to pay senior debt. By bifurcating the
Senior Notes Prepetition Claims from the Senior Notes Postpetition Interest Claims, the
waterfall distribution scheme constructed by the Debtors improperly allows the Senior
Subordinated Notes Claims to take more than eight of every ten dollars turned over by the junior
stakeholders in the second tranche of the waterfall. Thus, the waterfall violates the Senior
Notes’ right to be paid in full by siphoning value flowing up from junior stakeholders away
from the Senior Notes, to the benefit of Senior Subordinated Notes.

4. Significantly, the Senior Notes will likely be paid in full if the
distributions in Tranche 2 are properly allocated based on the total amount of the Senior Notes
Claims (to include their prepetition claim and post-petition interest). Accordingly, if the Court
fixes the Debtors’ waterfall to properly allocate the distributions in Tranche 2, it would likely
not need to reach the other subordination issues raised herein because the issues would be moot.

5. Third, to the extent the Senior Notes are not paid in full in Cash on the
Effective Date (which based on the current waterfall scheme and the Debtors’ projections
appears likely), the Plan’s election mechanism for the distribution of non-cash consideration
will violate the Senior Notes’ subordination rights. Section 6.2 of the Plan provides that if the
Senior Notes Claims are not paid in full in Cash on the Effective Date, the remaining portion of
the Senior Notes Claims will be paid in either Reorganized Common Stock or future Cash on
account of Liquidating Trust Interests, at the election of the Senior Noteholders. The Plan

forces the Senior Noteholders to choose between two forms of consideration with respect to the
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unpaid portion of their claims. If a Senior Noteholder chooses Cash, value in the form of
Reorganized Common Stock would flow through the waterfall to junior creditors before Senior
Notes Claims are paid in full, in violation of the Senior Noteholders’ subordination rights. As a
consequence of the election, each Senior Noteholder is forced to give up consideration that, in
the absence of the election mechanism, would flow to the Senior Notes Indenture Trustee.

6. In the event that the waterfall scheme is not modified and the Senior Notes
are not paid out in full in Cash on the Effective Date, the WMI Noteholders respectfully request
that the election mechanism for Reorganized Common Stock be modified to ensure that there is
no distribution of any kind to subordinated creditors until Senior Noteholders are paid in full in
Cash (or via other payments satisfactory to the Senior Noteholders). The Senior Noteholders
should be allowed to exercise their contractual subordination rights with respect to any
consideration provided to junior stakeholders notwithstanding the election rights set forth in the
Plan.

7. In addition to the subordination issues, the Plan also fails to provide for
payment of the appropriate post-petition interest for certain floating rate Senior Notes.
Unsecured creditors in a solvent debtor case must receive post-petition interest at a rate which is
at least equal to the federal judgment rate. Here, certain issuances of Senior Notes provided for
a floating rate of interest that is lower than the federal judgment rate. To the extent post-petition
interest is paid by the Debtors’ estates, holders of these Senior Notes are entitled to receive post-
petition interest at a rate that is the greater of the applicable floating contract rate or the federal

judgment rate.” Failure to pay these Senior Notes® post-petition interest at a rate which is at

3 To be clear, the WMI Noteholders believe that to the extent the Court determines that the Debtors should

pay post-petition interest it should be at the contract rate, and it is only in those circumstances where the contract
rate on certain floating rate Senior Notes is lower than the federal judgment rate that the federal judgment rate
should apply as the minimum rate.
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least equal to the federal judgment rate would not only violate the best interest of creditors test
under § 1129(a)(7)(A), it would also lead to the absurd result of a creditor with no contract rate
receiving post-petition interest at a higher interest rate (based on the federal judgment rate) than
certain Senior Noteholders holding floating rate notes. Accordingly, to the extent any of the
Senior Noteholders’ contract rates are lower than the federal judgment rate and post-petition
interest is paid by the estate, the WMI Noteholders respectfully request the Court require that
such Senior Notes receive payment of post-petition interest at an interest rate that is at least
equal to the federal judgment rate.

BACKGROUND

8. The Plan purports to recognize the relative priorities among holders of
Senior Notes and Senior Subordinated Notes, among other classes creditors, through the

distribution scheme set forth in a chart attached to the Plan at Exhibit “G™:
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See Plan at Exhibit G (notes omitted); see also Plan at § 6.1 (describing treatment of Senior
Notes Claims). As reflected above, the waterfall provides for distributions to five separate

“tranches” of recovery whereby eligible ‘Claims within each tranche receive pro rata
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distributions of Creditor Cash and Liquidating Trust Interests based on the size of all Claims
within each tranche. The waterfall distribution scheme constructed by the Debtors bifurcates
the Senior Notes Claim, placing the Senior Notes Prepetition Claim in Tranche 1 and the Senior
Notes Postpetition Interest Claim in Tranche 2, where it is pari passu with the Subordinated
Notes’ undivided Prepetition Claim and Postpetition Interest Claim.

9. The Plan acknowledges that to the extent the Debtors’ waterfall
distribution scheme as set forth in Exhibit G conflicts with the contractual subordination
provisions in the relevant indentures and guarantee agreements, the subordination provisions in
such agreements shall govern. See Plan at § 6.1.

10.  All nine issuances of the Senior Notes were issued pursuant to that certain
Senior Debt Securities Indenture, dated as of August 10, 1999, as supplemented and amended
by that certain First Supplemental Indenture and that certain Second Supplemental Indenture,
dated as of August 1, 2002 and November 20, 2002, respectively (the “Senior Indenture”). The
relevant portions of the Senior Indenture are attached hereto as Exhibit A.

11.  All three issuances of the Senior Subordinated Notes were issued pursuant
to that certain Subordinated Debt Securities Indenture, dated as of April 4, 2000, as
supplemented and amended by that certain First Supplemental Indenture and that certain Second
Supplemental Indenture, dated as of August 1, 2002 and March 16, 2004, respectively (the
“Subordinated Indenture”). The relevant portions of the Subordinated Indenture are attached
hereto as Exhibit B. The Senior Subordinated Notes are contractually subordinated in right of
payment to the prior payment in full of all senior indebtedness, which includes the Senior Notes.
See Subordinated Indenture at §15.1; Fifth Amended Disclosure Statement at 34.

12. In accordance with the Amended and Restated Declaration of Trust, dated
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as of April 30, 2001, WMI, as sponsor, established WMCT 2001 to issue Trust Preferred
Income Equity Redeemable Securities (“PIERS”) to investors. See Fifth Amended Disclosure
Statement at 36. The proceeds from such issuance, together with the proceeds of the related
issuance of common securities of WMCT 2001, were invested by WMCT 2001 in junior
subordinated deferrable interest debentures issued by WMI, pursuant to that certain Indenture,
dated as of April 30, 2001, as supplemented by that certain First Supplemental Indenture, dated
as of April 30, 2001, each of which is between WMI and The Bank of New York (the “PIERS
Indenture™). The relevant portions of the PIERS Indenture are attached hereto as Exhibit C.

13.  The PIERS Claims are subordinated in right of payment to the prior
payment in full of all senior indebtedness, which is defined in the PIERS Indenture to mean “the
principal of, premium, if any, interest (including all interest accruing subsequent to the
commencement of any bankruptcy or similar proceeding, whether or not a claim for post-
petition interest is allowable as a claim in any such proceeding) on and all fees, costs, expenses
and other amounts accrued or due on or in connection with: (1) all indebtedness, obligations and
other liabilities (contingent or otherwise) of the Company for borrowed money...or evidenced
by bonds, debentures, notes or other instruments for the payment of money....” See PIERS
Indenture, § 6.1 and definition of “Senior Indebtedness.”

14, Pursuant to certain Guarantee Agreements, each dated as of November },
2007 (the “CCB Guarantees”), WMI guaranteed the payment of the obligations and liabilities
under certain agreements and approximately $68 million principal amount of junior
subordinated deferrable interest debentures acquired by HFC Capital Trust I, CCB Capital Trust
IV, CCB Capital Trust V, CCB Capital Trust VI, CCB Capital Trust VII, CCB Capital Trust

VIIL, and CCB Capital Trust IX (collectively, the “CCB Claims”), which obligations were
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assumed by WMB when WMB acquired the assets of New American Capital, Inc. in November
2007. See Fifth Disclosure Statement at 35. The CCB Claims are subordinated in right of
payment to the prior payment in full of all senior indebtedness, which is defined in the relevant
CCB Guarantees to mean the principal and interest on any WMI debt except for WMI debt that
is expressly on parity with the CCB Claims or junior to such claims. See, ¢.g., CCB VI
Guarantee §§ 3, 5 & CCB VI Indenture §§ 12.1, 12.2 (reflecting the relevant subordination
language for CCB-2 Claims); CCB IV Guarantee at §§ 3, 5, CCB IV Indenture §§ 15.01, 15.03
(reflecting the relevant subordination language for CCB-1 Claims), the relevant portions of
which are attached hereto as Exhibit D.
ARGUMENT

L THE WATERFALL DOES NOT ADEQUATELY REFLECT THE SENIOR
NOTEHOLDERS’ CONTRACTUAL SUBORDINATION RIGHTS

15.  The Debtors’ Plan does not adequately reflect the Senior Noteholders’
contractual subordination rights with respect to the distribution of Cash and other consideration.
Under the applicable subordination agreements, holders of Senior Subordinated Notes are not
entitled to receive any distribution until Senior Noteholders are paid in full, including payment
of post-petition interest. Junior stakeholders, such as holders of CCB Claims or PIERS Claims,
are not entitled to receive any distribution until both Senior Noteholders and Senior
Subordinated Noteholders are paid in full.

A. Senior Noteholders Must be Paid in Full Before Any Distributions to Senior
Subordinated Noteholders

16. Before Senior Subordinated Noteholders can receive a distribution from
the Debtors’ estates, Senior Noteholders must be “paid in full,” including payment of post-
petition interest. The Subordinated Indenture prohibits holders of Senior Subordinated Notes

from receiving any distribution of any kind or character, whether in cash, property or securities,
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until holders of Senior Notes are “paid and satisfied in full.”* Instead of giving full effect to the
plain language of the Subordinated Indenture, the Debtors’ waterfall scheme bifurcates the
Senior Notes Postpetition Interest Claim from the Senior Notes Prepetition Claim. This is
contrary to the plain meaning and intent of the subordination provisions in the Senior
Subordinated Indenture. |

1) The Rule of Explicitness Does Not Apply

17. The Debtors may suggest that their disparate treatment of the Senior Notes
Postpetition Interest Claims and the Senior Notes Prepetition Claims is appropriate based on the
so-called Rule of Explicitness. See, e.g., Debtors’ Omnibus Responses to Objections to
Confirmation of the Debtors’ Sixth Amended Joint Plan of Reorganization [D.I. 6082] at 2. The
Debtors’ argument is without merit because the Rule of Explicitness has been supplanted by
section 510 of the Bankruptcy Code. Instead of the Rule of Explicitness, the Court should apply
general principles of New York contract interpretation to the subordination agreement at issue.

18.  The Rule of Explicitness was a judicial doctrine that provided that a senior
creditor generally could not collect post-petition interest from distributions otherwise due to a
junior creditor unless the applicable subordination agreement unequivocally provided for that

result. However, with the enactment of section 510 of the Bankruptcy Code, the Rule of

4 The Subordinated Indenture provides that upon the distribution of all or part of WMI’s assets occurring by

reason of bankruptcy:

the holders of any and all Senior Debt [including the Senior Notes] shall be preferred in the
payment of their claims over the Holders of [Senior Subordinated Notes] . . . and such Senior
Debt shall be first paid and satisfied in full before any payment or distribution of any
kind or character, whether in cash, property or securities (other than securities which are
subordinate and junior in right of payment to the payment of all Senior Debt which may at the
time be outstanding) shall be made upon the [Senior Subordinated Notes] and in any such
event any dividend or distribution of any kind or character . . . shall be paid over to the
holders of such Senior Debt, pro rata, for application in payment thereof unless and until such
Senior Debt shall have been paid and satisfied in full.

See Subordinated Indenture at § 15.2 (emphasis added).
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Explicitness is no longer applicable when enforcing subordination agreements. While the
question has not been addressed by the Third Circuit Court of Appeals or any other court in this
Circuit, the two circuit courts that have considered the issue have both concluded that the Rule
of Explicitness no longer applies as a consequence of the enactment of section 510 of the Code.

See HSBC Bank USA v. Branch (In re Bank of New England Corp.), 364 F.3d 355, 359 (1st

Cir. 2004); In re Southeast Banking Corp., 156 F.3d 1114, 1123 (11th Cir. 1998). As the First

Circuit observed, Congress addressed subordination agreements through enactment of the
Bankruptcy Code, and section 510(a) has supplanted the Rule of Explicitness to now provide
that a subordination agreement is enforceable in bankruptcy to the same extent as under

“applicable nonbankruptcy law.” In re Bank of New England Corp., 364 F.3d at 362; See 11

U.S.C. 510(a).

19. While the First Circuit and the Eleventh Circuit agree that the Rule of
Explicitness is a dead letter as a matter of bankruptcy law, they are split on whether it may be
enforced through section 510(a) of the Code as applicable “non-bankruptcy,” or state law. In

Southeast Banking, after certifying to the New York Court of Appeals the question of what

language New York law required in a subordination agreement in order to alert a junior creditor
to its assumption of the risk of senior creditor’s post-petition interest, the Eleventh Circuit
enforced the Rule as a matter of state law, through section 510(a) of the Code. 156 F.3d at
1125.

20.  More recently, the First Circuit disagreed, holding that Congress did not
intend for bankruptcy courts to use section 510(a)’s incorporation of “applicable non-

bankruptcy law” as a vehicle for importing bankruptcy-specific state law into the Code. In re

Bank of New England Corp., 364 F.3d at 364. In the First Circuit’s view, it was improper for

10
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the Eleventh Circuit to request a state court to enunciate a bankruptcy-specific principle under
the guise of state law, effectively importing the defunct Rule of Explicitness through section
510(a) of the Code. Id. Accordingly, the First Circuit refused to recognize the Rule of
Explicitness as a matter of New York state law and instead held that general principles of New
York contract interpretation applied to the subordination agreement at issue. Id. at 366.

21.  The Senior Noteholders believe the more recent approach taken by the
First Circuit is the correct approach, and that the Rule of Explicitness should not be applied in
the current circumstances, either as a now superseded judicial doctrine or as a matter of New
York state law. The Court should instead apply general New York rules of contract
interpretation as the applicable non-bankruptcy law.

2) The Subordinated Indenture Provides for Payment of Post-Petition
Interest

22.  The plain language of the Subordinated Indenture reflects that the Senior
Subordinated Notes were intended to be junior and subordinated to the full payment of the
Senior Notes, including payment of post-petition interest. Under New York law regarding
contract interpretation, the Court must look to the ordinary and plain meaning of the words in

the contract.” Tom Doherty Assocs., Inc. v. Saban Entm’t Inc., 869 F. Supp. 1130, 1140

(S.D.N.Y. 1994); In re Delta Airlines, Inc., 381 B.R. 57, 64 (Bankr. S.D.N.Y. 2008) (applying

New York contract law and stating that “[t]he Court must take the parties’ contract as it is
written and construe the words used by the parties in accordance with their common and usual
meaning and usage.”). In interpreting what the parties said in their writing, “[t]he words and
phrases used by the parties must, as in all cases involving contract interpretation, be given their

plain meaning.” Brooke Group v. JCH Syndicate 488, 87 N.Y.2d 530, 534 (1996) (citing

5
at §1.12.

The Subordinated Indenture is governed by the law of the State of New York. See Subordinated Indenture

11
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Levine v. Shell Oil Co., 28 N.Y.2d 205, 211 (1971)). A court’s “primary objective is to give

b

effect to the intent of the parties as revealed by the language they chose to use.” In re Avon
Secs. Litig., No. 91-cv-2287, 2004 WL 3761563, at *5 (S.D.N.Y. Mar. 29, 2004). In
interpreting a contract, “the Court is to ‘give to each clause its intended purpose in the
promotion of the primary and dominant purpose of the contract.”” Id., 2004 WL 3761563, at *5.

23. Here, the Subordinated Indenture states that Senior Subordinated Notes
may not receive any distributions of any kind until Senior Notes “have been paid and satisfied
in full” See Subordinated Indenture at § 15.2 (emphasis added). In the event that any
distribution to Senior Subordinated Noteholders is made before such time, it shall be “paid over
to the holders of such Senior Debt, pro rata, for application in payment thereof unless and until
such Senior Debt shall have been paid and satisfied in full.” 1d. (emphasis added).6 The phrase
“paid and satisfied in full” by its plain meaning includes all amounts, and thus all interest due on
the Senior Notes Claims. Payment in “full” is not ambiguous; it means payment of the

2

“maximum or complete size,” or payment in the “highest degree.” See The Am. Heritage
Dictionary 538 (2d ed. 1985); see also Webster's New Universal Unabridged Dictionary 740 (2d
ed. 1983) (defining “full” to mean “the greatest measure, extent, state or degree” and “in full” to

mean “to, for, or with the full amount, value”). Similarly, to be “satisfied” in full requires

payment and discharge of the entire amount of any claim held by the Senior Noteholders,

6 There is no dispute that both the Senior Notes Prepetition Claims and Senior Notes Postpetition Interest

Claims must be paid in full before any distributions to the PIERS Claims or CCB Claims. The PIERS Indenture
explicitly provides that the PIERS Claims are subordinated and junior to the payment of all Senior Indebtedness
(which includes the Senior Notes and Senior Subordinated Notes), and such payment includes “any interest thereon
accruing after the commencement of any . . . [bankruptcy] proceedings[.]” See PIERS Indenture at §6.1, definition
of “Senior Indebtedness.” Similarly, the Guarantees for the CCB-2 Claims states that they are junior and
subordinated to “the principal of and any premium and interest on (including interest accruing on or after the filing
of any petition in bankruptcy or for reorganization...)” on all WMI Debt (which includes the Senior Notes and
Senior Subordinated Notes), and the Guarantees for the CCB-1 Claims similarly provide that they are junior and
subordinated to “the principal, premium, if any, and interest in respect of” WMI Debt (which includes the Senior
Notes and Senior Subordinated Notes). See CCB VI Guarantee at §3 (reflecting CCB-2 subordination provisions);
CCB IV Guarantee at §3 (reflecting CCB-1 subordination provisions).

12
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including post-petition interest. See Webster's New Universal Unabridged Dictionary 1610 (2d
ed. 1983) (defining “satisfy” to mean “to give what is due” or “to answer or discharge, as a
claim, debt, legal demand or the like; to pay; to liquidate.”); Black's Law Dictionary 1460 (9th
ed. 2009) (defining “satisfaction” to mean the “fulfillment of an obligation; esp., the payment in
full of a debt”). There is certainly no dispute that Senior Noteholders are entitled to receive
post-petition interest along with their prepetition claims, and a “full” and “complete” payment
of their claims, which satisfies in full such claims, would necessarily include payment of the
post-petition interest due upon the Senior Notes.

24,  This interpretation is also consistent with common usage and
understanding. It is a general principle of law that interest continues to accrue after a
bankruptcy. Unsecured creditors are entitled to receive post-petition interest from a solvent
debtor, and even with an insolvent debtor post-petition interest continues to accrue and can be

payable from another source such as other creditors pursuant to a contract. See, e.g., Kitrosser

v. CIT Group/Factoring, Inc., 177 B.R. 458 (Bankr. S.D.N.Y. 1995). As currently projected by

the Debtors, the holders of Senior Notes will not receive all of their post-petition interest until
some uncertain date after the Effective Date. There can be no real dispute that holders of Senior
Notes will not be “paid and satisfied in full” until such time as they are repaid both principal and
interest, including post-petition interest.

B. Even if the Rule of Explicitness Applies, the Debtors’ Waterfall Does Not

Properly Account for the Senior Noteholders’ Subordination Rights in
Tranche 2

25. Even if the Rule of Explicitness applies or the Senior Notes Postpetition
Interest Claims are otherwise on parity with distributions to Senior Subordinated Notes Claims,
the Debtors improperly allocate the distributions in Tranche 2 between Senior Notes

Postpetition Interest Claims and Senior Subordinated Notes Claims.
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26. Under the Debtors’ waterfall scheme, distributions in Tranche 2 flow to
the Senior Notes Postpetition Interest Claim pari passu with the Senior Subordinated Notes
Claims, “based on the size of those claims.” See Plan at Exhibit G, note 2. However, in
calculating the ratio for distribution, the Debtors inexplicably exclude the entire amount of the
pre-petition Senior Notes Claim and only account for the smaller amount of the Senior Notes
Postpetition Interest Claim in Tranche 2.

27.  Because the Senior Notes Postpetition Interest Claims are separated from
the Senior Notes Prepetition Claims for purposes of calculating the ratio, the funds paid over to
the Senior Notes from junior creditors in Tranche 2 are substantially reduced. The Debtors have
engineered a “pro rata” calculus where the Senior Subordinated Notes’ Claims in Tranche 2
(consisting of their Prepetition Claim and Postpetition Interest Claim) would outweigh the
Senior Notes Claim in Tranche 2 by approximately 5.5 to 1. Consequently, while the Senior
Noteholders hold more than twice the dollar amount of total debt that the Senior Subordinated
Notes hold, the Senior Subordinated Noteholders would receive more than eight of every ten
dollars turned over by the CCB and PIERS Claims in Tranche 2.

28.  The Plan’s treatment of amounts paid-over from PIERS and CCB
Claimholders turns the PIERS Indenture and CCB Guarantees on their head, or at least on their
side. The PIERS Indenture explicitly provides that junior stakeholders may not receive a
distribution before the Senior Noteholders are paid in full, including post-petition interest. See
PIERS Indenture at § 6.1 and definition of “Senior Indebtedness.” Similarly, the CCB
Indentures provide that junior debt may not receive a distribution before Senior Noteholders are
paid in full, including post-petition interest. See, e.g., CCB VI Indenture Art. VII (reflecting

relevant subordination language for CCB-2 Claims); CCB IV Indenture Art. XV (reflecting
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relevant subordination language for CCB-1 Claims). The indentures do not recognize a
distinction in priority between the Senior Notes’ claims for repayment of principal and the
Senior Notes’ claim for payment of post-petition interest, and there is no basis to disregard the
prepetition amounts due to Senior Notes for purposes of determining the “pro rata” distribution
of amounts subject to pay-over. Rather, it is plain that the holders of Senior Debt (which
includes holders of Senior Notes and Senior Subordinated Notes) are entitled to turnover of any
amounts distributed to subordinated creditors until Senior Debt is paid in full, including post-
petition interest. See, e.g., PIERS Indenture at §6.1(e); CCB IV Indenture §15.03. By dividing
the Senior Noteholders’ claims into two classes or “tranches” and ignoring the Senior Notes’
prepetition claims for purposes of allocating pay-over amounts in Tranche 2, the Plan runs afoul
of the Senior Notes’ subordination rights.

29.  The Debtors’ suggestion that their distribution scheme is envisioned by the
PIERS Indenture is without merit. See Debtors’ Omnibus Responses to Objections to
Confirmation of the Debtors’ Sixth Amended Joint Plan of Reorganization [D.I. 6082] at 3. The
PIERS Indenture provides for pay-over to “the holders of Senior Indebtedness...as their
interests may appear.” PIERS Indenture at §6.1(e). The Senior Notes “interests” certainly
include the entirety of their prepetition and post-petition interest claims. Furthermore, reference
in the PIERS Indenture to payment of the Senior Indebtedness that remains unpaid merely
recognizes that the pay-over from the PIERS will apply until such time as the Senior
Indebtedness is paid in full; it does not suggest that the amount of Senior Notes’ prepetition
claims should be disregarded when determining how the pay-over amounts are distributed
among Senior Indebtedness.

30.  The only logical and equitable distribution in Tranche 2 must be based on
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the total amount of the Senior Notes and Senior Subordinated Notes Claims. The fact that
Senior Notes are also entitled to pay-over from the Senior Subordinated Notes in Tranche 1 is
irrelevant for purposes of the pro rata distribution of pay-over amounts in Tranche 2. There is
no legitimate basis for the Debtors’ convoluted application of a “pro rata” distribution which

. ignores the Senior Notes prepetition claims.

31. Significantly, if the Court fixes the Debtors’ waterfall to properly allocate
the distributions in Tranche 2, it likely would not need to consider the other subordination issues
regarding the application of the Rule of Explicitness or the election mechanism for Reorganized
Common Stock (as discussed below) because those issues would be mooted by the payment in
full in Cash of the Senior Notes.

IL. IF THE SENIOR NOTEHOLDERS ARE NOT PAID IN FULL IN CASH ON THE

EFFECTIVE DATE, THE PLAN’S ELECTION RIGHTS VIOLATE THE
SENIOR NOTEHOLDERS’ SUBORDINATION RIGHTS

32.  To the extent Senior Notes are not paid in full in Cash on the Effective
Date, the Plan’s election mechanism for the distribution of non-cash consideration will violate
the Senior Notes’ subordination rights. Section 6.2 of the Plan provides that if the Senior
Noteholders are not paid in full in Cash on the Effective Date, the currc.:ncy in which the
remaining portion of the Senior Noteholders’ claim will be paid will be determined by each
Senior Noteholder, at his individual election, in either Reorganized Common Stock or future
Cash on account of Liquidating Trust Interests. See Plan at § 6.2. Thus, to the extent the
Senior Notes are not paid in full on day one, the Plan forces the Senior Noteholders to choose
between two forms of consideration with respect to the unpaid portion of their claim and forfeit
their right to receive value on account of both. The effect of choosing Cash is to release the
Senior Noteholders’ right to receive Reorganized Common Stock, which flows through the

waterfall. See Plan at § 7.2 (providing for Senior Subordinated Noteholders’ election rights), §
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18.2 (CCB-1 Claims election rights), § 19.2 (CCB-2 Claims election r’ights) and § 20.2 (PIERS
Claims election rights).

33. Whether the Senior Subordinated Noteholders’ receipt of Reorganized
Common Stock before Senior Notes are paid in full (including post-petition interest) violates the
applicable subordination provisions is again a function of whether the Rule of Explicitness
applies. But the distribution of Reorganized Common Stock to other subordinated creditors
such as the PIERS the CCB Claims certainly violates the relevant subordination agreements
which explicitly provide for the priority payment of the Senior Noteholders’ claims. See PIERS
Indenture at §6.1; CCB IV Indenture at § 15.03. The subordination provisions do not apply to
payments made in cash only. Holders of PIERS and CCB Claims may not receive any payment

or distribution, whether in cash, securities or other property until Senior Notes and Senior

Subordinated Notes are paid in full. See, e.g., PIERS Indenture at §6.1(a); CCB IV Indenture at
§ 15.03.

34. Furthermore, the distribution of Reorganized Common Stock to the Senior
Noteholders would not necessarily satisfy their subordination rights. The Senior Noteholders

are entitled to receive payment in full “in cash or other payments satisfactory to the holders of

[Senior Notes]” before any distributions to subordinated creditors. See PIERS Indenture at

6.1(a) (emphasis added). Furthermore, to the extent any distributions are made to the PIERS
Claims before the Senior Noteholders are paid in full (including post-petition interest), then,
unless and until Senior Noteholders are “paid in full in cash,” any such distributions must be
paid over to the holders of Senior Notes or their trustee. Id. at 6.1(e)(i) (emphasis added).

35.  The current stock election mechanism in the Plan seeks to force Senior

Noteholders to give up consideration that, in the absence of the election mechanism, would flow
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to the Indenture Trustee for the benefit of all Senior Noteholders. See Subordinated Indenture at
§ 15.3 (providing that the Indenture Trustee will distribute “ratably . . . for application to the
payment of all Senior Debt [amounts turned over to the Trustee from junior stakeholders] for
application to the payment of all Senior Debt remaining unpaid until all such Senior Debt shall
have been paid in full[.]”).

36.  To the extent the parties are unable to resolve the issues with the Plan’s
election mechanism in advance of the Confirmation Hearing and the Senior Noteholders are not
projected to be paid in full (including post-petition interest) on the Effective Date, the election
mechanism for Reorganized Common Stock should be modified to ensure that there is no
distributions of any kind to subordinated creditors until Senior Notes are paid in full in Cash (or
via other payments satisfactory to the Senior Noteholders). The Senior Noteholders should be
allowed to exercise their contractual subordination rights with respect to any consideration
provided to junior stakeholders notwithstanding the election rights set forth in the Plan.

III.  THE FLOATING RATE SENIOR NOTES ARE ENTITLED TO RECEIVE POST-

PETITION INTEREST AT A RATE THAT IS AT LEAST EQUAL TO THE
FEDERAL JUDGMENT RATE

37. It is well established that where a debtor is solvent, unsecured creditors are

entitled to post-petition interest at the “legal rate.” In re Washington Mutual, Inc., No. 08-

12229, 2011 WL 57111, at *37 (Bankr. D. Del. Jan. 7, 2011); Onink v. Cardelucci (In re

Cardelucci), 285 F.3d 1231, 1234 (9th Cir. 2002). In a chapter 7 liquidation, where the debtor is
solvent, a creditor must receive post-petition interest on its claim before shareholders receive
any distribution. 11 U.S.C. § 726(a)(5). Therefore, to meet the best interest of creditors test in
section 1129(a)(7), impaired creditors must get interest on their claims before shareholders

receive any recovery. In re Coram Healthcare Corp., 315 B.R. 321, 344 (Bankr. D. Del. 2004).

The best interest of creditors test, by its own terms, establishes a minimum requirement. 11
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U.S.C. § 1129(a)(7) (a creditor must receive property of a value “not less than the amount which
would be received under chapter 7”) (emphasis added).

38. In considering what constitutes the “legal rate” of post-petition interest,
this Court previously indicated that the federal judgment rate would apply as the minimum

interest rate. In re Washington Mutual, Inc., No. 08-12229, 2011 WL 57111, at *37 (Bankr. D.

Del. Jan. 7, 2011) (“This Court has considered this issue before and concluded that the federal
judgment rate was the minimum that must be paid to unsecured creditors in solvent debtor

case.”). In In re Coram Healthcare Corp., 315 B.R. 321 (Bankr. D. Del. 2004), this Court

adopted the reasoning in In re Dow Corning Corp., 244 B.R. 678, 686 (Bankr. E.D. Mich. 1999)

which recognized that “the upshot of the best-interests test is that creditors of a solvent Chapter
11 estate must receive post-petition interest at a rate which is at least equal to the federal
statutory rate.”

39.  Here, certain issuances of Senior Notes (the “Senior Floating Rate Notes™)
provided for a floating rate of interest. Some of the floating rates of interest are actually lower
than the federal judgment rate.” Accordingly, because creditors of a solvent debtor are entitled
to receive post-petition interest at a rate which is at least equal to the federal judgment rate,
holders of Senior Floating Rate Notes are entitled to receive post-petition interest at a rate that is
the greater of their applicable floating rate or the federal judgment rate.

40.  In practice, the Senior Floating Rate Notes are entitled to receive post-

petition interest at the contract rate as part of the pay-over from contractually subordinated

7 The Senior Floating Rate Notes issued by WMI are those certain (i) notes due August 24, 2009 with

interest accruing at the rate of LIBOR + .14% (ii) notes due January 15, 2010 with interest accruing at LIBOR +
.30%, (iii) notes due March 22, 2012 with interest accruing at the rate of LIBOR + .30% and (iv) notes due
September 17, 2012 with interest accruing at the rate of LIBOR + .40%. Because the applicable federal judgment
rate is and has been for the vast majority of these chapter 11 cases much higher than the above floating rates, the
WMI Noteholders estimate as of July 31, 2011 that the use of the lower contract rate in calculating the post-petition
interest claims of holders of Senior Floating Rate Notes would result in such holders receiving approximately $34
million less than if the higher federal judgment rate is properly applied.
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creditors (i.e., the PIERS Claims, the CCB Claims and, to the extent the Court finds that the
Subordinated Indenture provides for payment of post-petition interest, the Senior Subordinated
Claims). However, to the extent post-petition interest is paid by the Debtors’ estates and any of
the Senior Notes’ floating rates are lower than the federal judgment rate, the holders of such
Senior Floating Rate Notes should be entitled to receive the difference (up to the federal
judgment rate) from the Debtors’ estates.

41. Ensuring that the Senior Floating Rate Notes receive the benefit of a rate
equal to the federal judgment rate of interest is also fair and equitable. Junior subordinated
stakeholders should not receive post-petition interest at a higher rate than senior debt holders.
Failure to pay the Senior Floating Rate Notes’ post-petition interest at a rate which is at least
equal to the federal judgment rate would lead to the absurd result of a creditor with no contract
receiving post-petition interest at a higher rate based on the federal judgment rate than the
Senior Floating Rate Notes.

RESERVATION OF RIGHTS

42.  The WMI Noteholders expressly reserve their rights to supplement and
amend this Limited Objection and introduce evidence at any hearing relating to this Limited
Objection or to consider confirmation of the Plan on any other grounds, without in any way
limiting any other rights that the WMI Noteholders may have.

CONCLUSION

43.  For the foregoing reasons, the WMI Noteholders respectfully request that,
in the event that the Senior Noteholders are not paid in full in Cash on the Effective Date and
the parties do not otherwise reach an agreement concerning the Senior Noteholders’

subordination rights, the Court enter an order (i) modifying the waterfall to provide for payment
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in Tranche 1 of all Senior Noteholders Claims, including Postpetition Interest Claims or (ii)
providing for pro rata distribution of pay-over amounts in Tranche 2 that takes into account the
total amount of Senior Notes Prepetition Claims and Postpetition Interest Claims. The WMI
Noteholders further respectfully request that the election mechanism for Reorganized Common
Stock be modified to provide that there will be no distributions of any kind to subordinated
creditors until Senior Notes are paid in full in Cash (or via other payments satisfactory to the
Senior Noteholders) and that Senior Noteholders are permitted to exercise their contractual
subordination rights with respect to any consideration provided to junior stakeholders
notwithstanding the election rights set forth in the Plan. Furthermore, to the extent post-petition
interest is paid by the Debtors’ estates, the WMI Noteholders respectfully request that the Court
require that the Senior Floating Rate Notes receive payment of post-petition interest at an
interest rate that is at least equal to the federal judgment rate.

Dated: June 17, 2011

Wilmington, Delaware

FOX ROTHSCHILD LLP

o 2

effr . Schlerf, Esq. (No. 30 7)
Eric M. Sutty, Esq. (No. 4007)

L. John Bird (No. 5310).

Citizens Bank Center

919 North Market Street, Suite 1600
Wilmington Delaware 19801
Telephone: (302) 654-7444

-and-

WHITE & CASE LLP
Thomas E Lauria
Wachovia Financial Center
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200 South Biscayne Boulevard
Suite 4900

Miami, FL 33131

Telephone: (305) 371-2700
Facsimile: (305) 358-5744

Of Counsel:

KASOWITZ BENSON TORRES & FRIEDMAN LLP
David S. Rosner

Paul M. O’Connor III

Adam L. Shiff

Seth A. Moskowitz

1633 Broadway

New York, New York 10019

Telephone: (212) 506-1700

Attorneys for the Washington Mutual, Inc. Noteholders
Group
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EXHIBIT A



WASHINGTON MUTUAL, INC.
and

THE BANK OF NEW YORK, as Trustee

Senior Debt Securities

First Supplemental Indenture

Dated as of August 1, 2002



Register as to principal and any interest (including without limitation any
Security in temporary or definitive global registered form).

"Regular Record Date" for the interest payable on any Interest Payment
Date on the Registered Securities of any series means the date specified for
that purpose as contemplated by Section 3.1, which date shall be, unless
otherwise specified pursuant to Section 3.1, the fifteenth day preceding such
Interest Payment Date, whether or not such day shall be a Business Day.

5
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"Responsible Officer", when used with respect to the Trustee means any
vice president, any assistant vice president, any assistant treasurer, any trust
officer or any other officer of the Trustee customarily performing functions
similar to those performed by any of the above designated officers and also
means, with respect to a particular corporate trust matter, any other officer to
whom such matter is referred because of his knowledge of and familiarity with
the particular subject.

"Security" means one of the Securities, or one of any series of
Securities (including any Global Securities) issued hereunder.

"Securities" has the meaning stated in the first recital of this
Indenture and more particularly means any Securities authenticated and delivered
under this Indenture.

"Security Register" and "Security Registrar" have the respective
meanings specified in Section 3.5.

"Senior Debt" has the meaning specified in Section 15.12.

"Special Record Date" for the payment of any Defaulted Interest means a
date fixed by the Trustee pursuant to Section 3.7.

"Stated Maturity", when used with respect to any Security or any
installment of principal thereof or interest thereon, means the date specified
in such Security (or Coupon) as the fixed date on which the principal of such
Security or such installment of principal or interest is due and payable.

"Subordinated Debt" has the meaning specified in Section 15.12.
"Subsidiary" means any corporation at least a majority of the
outstanding voting stock of which shall at the time be owned, directly or

indirectly, by the Company or by one or more Subsidiaries of the Company, where
voting stock means stock (or such equivalent) of any class or classes, however
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ARTICLE X1V
Immunity of Incorporators, Stockholders, Officers and Directors

14.1 Immunity of Incorporators, Stockholders, Officers and Directors.No recourse
shall be had for the payment of the principal of (or premium, if any, on) or
interest, if any, on, any Security of any series (or any Coupon appertaining
thereto), or any part thereof, or for any claim based thereon or otherwise in
respect thereof, or of the indebtedness represented thereby, or upon any
obligation, covenant or agreement of this Indenture, against any incorporator,
direct or indirect stockholder, officer or director, as such, past, present or
future, of the Company, or of any successor corporation, either directly or
through the Company or any successor corporation, whether by virtue of any
constitutional provision, statute or rule of law, or by the enforcement of any
assessment or penalty or otherwise; it being expressly agreed and understood
that this Indenture and all the Securities of all series (and any Coupons
appertaining thereto) are solely corporate obligations, and that no personal
liability whatsoever shall attach to, or be incurred by, any incorporator,

direct or indirect stockholder, officer or director, as such, past, present or
future, of the Company or of any successor corporation, either directly or
through the Company or any successor corporation, because of the incurring of
the indebtedness hereby authorized or under or by reason of any of the
obligations, covenants, promises or agreements contained in this Indenture or in
any of the Securities of any series (or any Coupons appertaining thereto) or to
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be implied here from or therefrom, and that all liability, if any, of that
character against every such incorporator, stockholder, officer and director is,
by the acceptance of the Securities of any series (or any Coupons appertaining
thereto), and as a condition of, and as part of the consideration for, the
execution of this Indenture and the issue of the Securities (and any Coupons
appertaining thereto), expressly waived and released.

ARTICLE XV
Subordination

15.1 Agreement to Subordinate.Anything to the contrary herein notwithstanding,
the Company covenants and agrees, and each Holder of Securities of any series
designated as Subordinated Debt (as defined below) (or any Coupons appertaining
thereto) by acceptance thereof likewise covenants and agrees, that the
indebtedness represented by the Securities of such series (and any Coupons
appertaining thereto) and the payment of the principal of (and premium, if any,
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on) and interest, if any, on each and all of the Securities of such series (and
any Coupons appertaining thereto) shall be subordinate and junior in right of
payment, to the extent and in the manner hereinafter set forth, to the prior
payment in full of all Senior Debt (as defined below), whether outstanding at
the date hereof or incurred after the date hereof, but shall in all respects

rank pari passu with all other Subordinated Debt other than the Junior
Subordinated Notes (as defined below).

15.2 No Payments to Holders of Securities in Certain Circumstances.

(a) In the event of any sale under or in accordance with any judgment
or decree rendered in any proceeding by or on behalf of any Holder of Securities
(or any Coupons appertaining thereto) or in the event of any distribution,
division or application, partial or complete, voluntary or involuntary, by
operation of law or otherwise, of all or any part of the assets of the Company,
or the proceeds thereof, to creditors of the Company occurring by reason of any
liquidation, dissolution or winding up of the Company, or in the event of any
receivership, insolvency, bankruptcy, liquidation, readjustment, reorganization
or other similar proceeding relative to the Company or its debts or properties,
then in any such event the holders of any and all Senior Debt shall be preferred
in the payment of their claims over the Holders of Securities (or any Coupons
appertaining thereto), and such Senior Debt shall be first paid and satisfied in
full before any payment or distribution of any kind or character, whether in
cash, property or securities (other than securities which are subordinate and
junior in right of payment to the payment of all Senior Debt which may at the
time be outstanding), shall be made upon the Securities (or any Coupons
appertaining thereto); and in any such event any dividend or distribution of any
kind or character, whether in cash, property or securities (other than in
securities which are subordinate and junior in right of payment to the payment
of all Senior Debt which may at the time be outstanding) which shall be made
upon or in respect of the indebtedness evidenced by the Securities (or any
Coupons appertaining thereto), or any renewals or extensions thereof, shall be
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paid over to the holders of such Senior Debt, pro rata, for application in
payment thereof unless and until such Senior Debt shall have been paid and
satisfied in full; and

(b) In the event that pursuant to the provisions hereof any Security is
declared or becomes due and payable before its Stated Maturity because of an
occurrence of an Event of Default (under circumstances when paragraph (a) of
this Section 15.2 shall not be applicable), no amount shall be paid by the
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Company in respect of the principal of or interest, if any, on the Securities

(or any Coupons appertaining thereto) in excess of current interest payments as
provided herein, except at the Stated Maturity thereof or in accordance with any
regular mandatory prepayments as contemplated by Section 3.1 for Securities of
any series (or any Coupons appertaining thereto) (all subject to paragraph (a)

of this Section 15.2), unless and until all Senior Debt outstanding at the time
such Security so becomes due and payable because of any such event shall have
been paid in full or payment thereof shall have been provided for in a manner
satisfactory to the holders of such outstanding Senior Debt; and

(c) without limiting the effect of any of the other provisions of this
Article XV, during the continuance of any default with respect to any Senior
Debt, no payment of principal, sinking fund, interest or premium shall be made
on or with respect to the indebtedness evidenced by the Securities (or any
Coupons appertaining thereto) or any renewals or extensions hereof, if either
(1) notice of such default in writing or by telegram has been given to the
Company by any holder or holders of any Senior Debt, provided that judicial
proceedings shall be commenced with respect to such default within 120 days
thereafter or (2) judicial proceedings shall be pending in respect of such
default.

The Company covenants and agrees, for the benefit of each and every
present and future holder of Senior Debt, that in the event that pursuant to the
provisions hereof any Security is declared or becomes due and payable because of
an occurrence of an Event of Default, then each holder of any Senior Debt then
outstanding shall have the right to declare immediately due and payable on
demand all or any part of such Senior Debt owing and payable to such holder,
regardless of any other maturity or terms of said Senior Debt; and if and when
any such default has occurred, or any notice of default under the terms hereof
may be served upon the Company, then in each such event the Company shall and
hereby agrees that it will immediately notify the holders of the Senior Debt of
such default or notice thereof, as the case may be.

15.3 Payments by Trustee or Holders of Securities to Holders of Senior Debt.In
the event that any payment by, or distribution of assets of, the Company of any
kind or character, whether in cash, property or securities, shall be received by
the Trustee or the Holders of Securities (or any Coupons appertaining thereto)
before all Senior Debt is paid in full, contrary to the provisions of Section

15.2, such payment or distribution shall be paid over to the holders of such
Senior Debt or their representative or representatives or to the trustee or
trustees under any indenture under which any instruments evidencing any of such
Senior Debt may have been issued, ratably as aforesaid, for application to the
payment of all Senior Debt remaining unpaid until all such Senior Debt shall
have been paid in full, after giving effect to any concurrent payment or
distribution (or provision therefor) to the holders of such Senior Debt.
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15.4 Subrogation.Subject to the payment in full of all Senior Debt, the Holders
of Securities (and any Coupons appertaining thereto) shall be subrogated to the
rights of the holders of Senior Debt to receive payments or distributions of

cash, property or securities of the Company applicable to the Senior Debt until
all amounts owing on the Securities (and any Coupons appertaining thereto) shall
be paid in full, and, as between the Company, its creditors other than holders

of Senior Debt, and the Holders of Securities (and any Coupons appertaining
thereto), no such payment or distribution made to the holders of Senior Debt by
virtue of this Article XV which otherwise would have been made to the Holders of
Securities (and any Coupons appertaining thereto) shall be deemed to be a
payment by the Company on account of the Senior Debt, it being understood that
the provisions of this Article XV are and are intended solely for the purpose of
defining the relative rights of the Holders of Securities (and any Coupons
appertaining thereto), on the one hand, and the holders of Senior Debt, on the
other hand.

15.5 Obligation of Company Unconditional.Nothing herein shall impair, as between
the Company and the Holders of Securities (and any Coupons appertaining
thereto), the right of the Holder of any Security or any Coupon, which is

absolute and unconditional, to receive payment of the principal (and premium, if
any) and interest, if any, thereon in accordance with their terms, or shall

prevent the Trustee or any Paying Agent from applying any moneys deposited with
it hereunder to the payment of principal of (or premium, if any) or interest, if

any, on any of the Securities (or any Coupons appertaining thereto), in each

case except as otherwise provided in this Article XV, nor shall anything herein
prevent any Holder of Securities (or any Coupons appertaining thereto) from
exercising all remedies otherwise permitted by applicable law or hereunder upon
default hereunder, subject to the rights, if any, of holders of Senior Debt as

herein provided. Each and every holder of Securities (or any Coupons

appertaining thereto) by acceptance thereof shall undertake and agree for the
benefit of each holder of Senior Debt to execute, verify, deliver and file any

proofs of claim, consents, assignments or other instruments which any holder of
Senior Debt may at any time require in order to prove and realize upon any

rights or claims pertaining to the Securities (or any Coupons appertaining

thereto) and to effectuate the full benefit of the subordination contained in

this Article XV,

Upon any payment or distribution of assets of the Company referred to
in this Article XV, the Trustee and the Holders of Securities (or any Coupons
appertaining thereto) shall be entitled to rely upon any order or decree made by
any court of competent jurisdiction in which any such dissolution, winding up,
liquidation or reorganization proceeding affecting the affairs of the Company is
pending or upon a certificate of the liquidating trustee or agent or other
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person making any payment or distribution to the Trustee or to the Holders of
Securities (or any Coupons appertaining thereto) for the purpose of ascertaining
the persons entitled to participate in such payment or distribution, the holders
of the Senior Debt and other indebtedness of the Company, the amount thereof or
payable thereon, the amount paid or distributed thereon and all other facts
pertinent thereto or to this Article XV, In the event that the Trustee

determines, in good faith, that further evidence is required with respect to the
right of any person as a holder of Senior Debt to participate in any payment or
distribution pursuant to this Article XV, the Trustee may request such person to
furnish evidence to the reasonable satisfaction of the Trustee as to the amount
of Senior Debt held by such person, as to the extent to which such person is
entitled to participate in such payment or distribution, and as to other facts
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pertinent to the rights of such person under this Article XV and, if such
evidence is not furnished, the Trustee may defer any payment to such person
pending judicial determination as to the right of such person to receive such
payment.

15.6 Payments on Securities Permitted.Nothing contained in this Article XV or
elsewhere in this Indenture, or in any of the Securities (or any Coupons
appertaining thereto), shall (a) affect the obligation of the Company to make,

or prevent the Company from making, at any time except in the event of any event
specified in Section 15.2, payments at any time of principal of (or premium, if
any) or interest, if any, on the Securities of any series (or any Coupons
appertaining thereto) or of any sinking fund payments with respect to the
Securities of any series, or (b) prevent the application by the Trustee or any
Paying Agent of any moneys held by the Trustee or such Paying Agent in trust for
the benefit of the holders of Securities of any series (and any Coupons
appertaining thereto) as to which notice of redemption shall have been mailed or
published at least once prior to the happening of an event specified in

paragraph (b) or (c) of Section 15.2 to the payment of or on account of the
principal of (and premium, if any, on) and interest, if any, on such Securities
(and any Coupons appertaining thereto), or (c) prevent the application by the
Trustee or any Paying Agent of any moneys deposited prior to the happening of
any event specified in paragraph (b) or (c) of Section 15.2 with the Trustee or
such Paying Agent in trust for the purpose of paying a specified instaliment or
installments of interest on the Securities of any series (or any Coupons
appertaining thereto), to the payment of such installments of interest on the
Securities of any series (or any Coupons appertaining thereto).

15.7 Effectuation of Subordination by Trustee.Each holder of Securities (or any
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Coupons appertaining thereto), by his acceptance thereof, authorizes and directs
the Trustee in his behalf to take such action as may be necessary or appropriate
to effectuate the subordination provided in this Article XV and appoints the
Trustee his attorney-in-fact for any and all such purposes.

The Trustee shall not be deemed to owe any fiduciary duty to the
holders of Senior Debt and, with respect to the holders of Senior Debt, the
Trustee undertakes to perform or to observe only such of its covenants and
obligations as are specifically set forth in this Article XV, and no implied
covenants or obligations with respect to the holders of Senior Debt shall be
read into this Indenture against the Trustee. Subject to the provisions of
Section 6.1, the Trustee shall not be liable to any holder of Senior Debt if it
shall mistakenly pay over or deliver to holders of Securities (or any Coupons
appertaining thereto), the Company or any other person moneys or assets to which
any holder of Senior Debt shall be entitled by virtue of this Article XV or
otherwise.

15.8 Knowledge of Trustee.Notwithstanding the provisions of this Article XV or
any other provisions of this Indenture, the Trustee shall not be charged with
knowledge of the existence of any facts which would prohibit the making of any
payment of moneys to or by the Trustee, or the taking of any other action by the
Trustee, unless and until the Trustee shall have received written notice thereof
from the Company, any Holder, any Paying Agent or the holder or representative
of any class of Senior Debt.
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Prior to the receipt of any such written notice, the Trustee, subject
to the provisions of Section 6.1, shall be entitled in all respects to assume
that no such facts exist; provided that, if on a date not less than one day
prior to the date upon which by the terms hereof any such moneys may become
payable for any purpose (including, without limitation, the payment of the
principal of or interest, if any, on any Securities (or any Coupons appertaining
thereto)), the Trustee shall not have received with respect to such moneys the
notice provided for in this Section 15.8, then, anything herein contained to the
contrary notwithstanding, the Trustee shall have full power and authority to
receive such moneys and to apply the same to the purpose for which they were
received, and shall not be affected by any notice to the contrary which may be
received by it on or after such prior date.

15.9 Trustee May Hold Senior Debt. The Trustee shall be entitled to all the
rights set forth in this Article XV with respect to any Senior Debt at the time
held by it, to the same extent as any other holder of Senior Debt, and nothing
in Section 6.13 or elsewhere in this Indenture shall deprive the Trustee of any
of its rights as such holder.
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15.10 Rights of Holders of Senior Debt Not Impaired.No right of any present or
future holder of any Senior Debt to enforce the subordination herein shall at

any time or in any way be prejudiced or impaired by any act or failure to act on

the part of the Company or by any non-compliance by the Company with the terms,
provisions and covenants of this Indenture, regardless of any knowledge thereof
any such holder may have or be otherwise charged with.

15.11 Rights and Obligations Subject to Power of Court.The right of the holders
of Senior Debt and the obligations of the Trustee and the Holders of Securities
(and any Coupons appertaining thereto) set forth in this Article XV are subject
to the power of a court of competent jurisdiction to make other equitable
provision reflecting the rights conferred in this Indenture upon the Senior Debt
and the holders thereof with respect to the Securities (and any Coupons
appertaining thereto) and the holders thereof by a plan of reorganization under
applicable bankruptcy law.

15.12 Definitions.The following terms shall have the following meanings:

"Junior Subordinated Notes" means the Company's 8.375% Junior
Subordinated Debentures due 2027, its 8.206% Subordinated Deferrable Interest
Notes due 2027, its 8.36% Subordinated Notes due 2026, its 8.25% Subordinated
Deferrable Interest Notes due 2025, and its 5.375% Subordinated Defeasible
Interest Debentures due 2041.

"Senior Debt" means all Debt of the Company except Subordinated Debt
and Junior Subordinated Notes.

"Subordinated Debt" means the Company's 7.875% Senior Subordinated Debt
due 2004, 8.875% Subordinated Notes due 2007 and 8.25% Subordinated Notes due
2010 and any other Debt of the Company which is subordinate and junior in right
of payment to any other Debt of the Company by the terms of the instrument
creating or evidencing such Subordinated Debt and senior to the Junior
Subordinated Notes.
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(a) if any of the Securities affected by such event are Registered Securities, such notice shall be sufficiently
given (unless otherwise herein expressly provided) if in writing and mailed, first-class postage prepaid, to each Holder
affected by such event, at his address as it appears in the Security Register, within the time prescribed for the giving
of such notice, and

(b) if any of the Securities affected by such event are Bearer Securities, such notice shall be sufficiently given
(unless otherwise herein expressly provided or unless otherwise specified in such Securities) if published oncein an
Authorized Newspaper in New Y ork City and London and mailed to such Persons whose names and addresses were
previously filed with the Trustee, within the time prescribed for the giving of such notice. In case by reason of the
suspension of regular mail service or by reason of any other cause it shall be impracticable to give such notice to
Holders by mail, then such notification as the Company shall direct the Trustee in writing to give shall constitute a
sufficient notification for every purpose hereunder. In any case where notice to Holders is given by mail, neither the
failure to mail such notice, nor any defect in any notice so mailed, to any particular Holder shall affect the sufficiency
of such notice with respect to other Holders.

In case by reason of the suspension of publication of any Authorized Newspaper or Authorized Newspapers or by reason
of any other cause it shall be impracticable to publish any notice to Holders of Bearer Securities as provided above, then such
notification to Holders of Bearer Securities as the Company shall direct the Trustee in writing to give shall constitute
sufficient notice to such Holders for every purpose hereunder. Neither the failure to give notice by publication to Holders of
Bearer Securities as provided above, nor any defect in any notice so published, shall affect the sufficiency of any notice to
Holders of Registered Securities given as provided herein.

Where this Indenture provides for notice in any manner, such notice may be waived in writing by the Person entitled to
receive such notice, either before or after the event, and such waiver shall be the equivalent of such notice. Waivers of notice
by Holders of Securities shall be filed with the Trustee, but such filing shall not be a condition precedent to the validity of
any action taken in reliance upon such waiver.

1.7 Conflict with Trust Indenture Act. ThisIndenture is subject to, and shall be governed by, the provisions of the
Trust Indenture Act that are required to be a part of this Indenture. If any provision hereof limits, qualifies or conflicts with a
provision of the Trust Indenture Act that is required under such Act to be apart of and govern this Indenture, the latter
provision shall contral. If any provision of this Indenture modifies or excludes any provision of the Trust Indenture Act that
may be so modified or excluded, the latter provision shall be deemed to apply to this Indenture as so modified or to be
excluded, as the case may be.

1.8 Effect of Headings and Table of Contents. The Article and Section headings herein and the Table of Contents
are for convenience only and shall not affect the construction hereof.

1.9 Successors and Assigns.  All covenants and agreements in this Indenture by the Company shall bind its successors
and assigns, whether so expressed or not.

1.10 Separability Clause. In case any provision in this Indenture or in the Securities shall beinvalid, illegal or
unenforceable, the validity, legality and enforceability of the remaining provisions shall not in any way be affected or
impaired thereby.

1.11 Benefits of Indenture. Nothing in this Indenture or in the Securities or Coupons, express or implied, shall give to
any Person other than the parties hereto and their successors hereunder and the Holders, any benefit or any legal or equitable
right, remedy or claim under this Indenture.

1.12 Governing Law. ThisIndenture and the Securities and Coupons shall be governed by and construed in
accordance with the laws of the State of New Y ork, without regard to conflicts of laws provisions thereof other than
Section 5-1401 of the New Y ork General Obligations L aw.

1.13 Legal Holidays. Except as otherwise specified as contemplated by Section 3.1, in any case where any Interest
Payment Date Redemption Date or Stated Maturity of any Security shall not be a Business Day at any Place of Payment, then
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thereby, or upon any obligation, covenant or agreement of this Indenture, against any incorporator, direct or indirect
stockholder, officer or director, as such, past, present or future, of the Company, or of any successor corporation, either
directly or through the Company or any successor corporation, whether by virtue of any constitutional provision, statute or
rule of law, or by the enforcement of any assessment or penalty or otherwise; it being expressly agreed and understood that
this Indenture and all the Securities of all series (and any Coupons appertaining thereto) are solely corporate obligations, and
that no personal liability whatsoever shall attach to, or be incurred by, any incorporator, direct or indirect stockholder, officer
or director, as such, past, present or future, of the Company or of any successor corporation, either directly or through the
Company or any successor corporation, because of the incurring of the indebtedness hereby authorized or under or by reason
of any of the obligations, covenants, promises or agreements contained in this Indenture or in any of the Securities of any
series (or any Coupons appertaining thereto) or to be implied here from or therefrom, and that all liability, if any, of that
character against every such incorporator, stockholder, officer and director is, by the acceptance of the Securities of any
series (or any Coupons appertaining thereto), and as a condition of, and as part of the consideration for, the execution of this
Indenture and the issue of the Securities (and any Coupons appertaining thereto), expressly waived and released.

ARTICLE XV
Subordination

15.1 Agreement to Subordinate. Anything to the contrary herein notwithstanding, the Company covenants and
agrees, and each Holder of Securities of any series designated as Subordinated Debt (as defined below) (or any Coupons
appertaining thereto) by acceptance thereof likewise covenants and agrees, that the indebtedness represented by the Securities
of such series (and any Coupons appertaining thereto) and the payment of the principal of (and premium, if any, on) and
interest, if any, on each and al of the Securities of such series (and any Coupons appertaining thereto) shall be subordinate
and junior in right of payment, to the extent and in the manner hereinafter set forth, to the prior payment in full of all Senior
Debt (as defined below), whether outstanding at the date hereof or incurred after the date hereof, but shall in all respects rank
pari passu with all other Subordinated Debt (as defined below) other than the Junior Subordinated Notes (as defined below).

15.2 No Paymentsto Holders of Securitiesin Certain Circumstances.

(8 Inthe event of any sale under or in accordance with any judgment or decree rendered in any proceeding by
or on behalf of any Holder of Securities (or any Coupons appertaining thereto)
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or inthe event of any distribution, division or application, partial or complete, voluntary or involuntary, by operation
of law or otherwise, of all or any part of the assets of the Company, or the proceeds thereof, to creditors of the
Company occurring by reason of any liquidation, dissolution or winding up of the Company, or in the event of any
receivership, insolvency, bankruptcy, liquidation, readjustment, reorganization or other similar proceeding relative to
the Company or its debts or properties, then in any such event the holders of any and all Senior Debt shall be
preferred in the payment of their claims over the Holders of Securities (or any Coupons appertaining thereto), and
such Senior Debt shall be first paid and satisfied in full before any payment or distribution of any kind or character,
whether in cash, property or securities (other than securities which are subordinate and junior in right of payment to
the payment of al Senior Debt which may at the time be outstanding), shall be made upon the Securities (or any
Coupons appertaining thereto); and in any such event any dividend or distribution of any kind or character, whether in
cash, property or securities (other than in securities which are subordinate and junior in right of payment to the
payment of all Senior Debt which may at the time be outstanding) which shall be made upon or in respect of the
indebtedness evidenced by the Securities (or any Coupons appertaining thereto), or any renewals or extensions
thereof, shall be paid over to the holders of such Senior Debt, pro rata, for application in payment thereof unless and
until such Senior Debt shall have been paid and satisfied in full; and

(b) Inthe event that pursuant to the provisions hereof any Security is declared or becomes due and payable
before its Stated Maturity because of an occurrence of an Event of Default (under circumstances when paragraph (a)
of this Section 15.2 shall not be applicable), no amount shall be paid by the Company in respect of the principal of or
interest, if any, on the Securities (or any Coupons appertaining thereto) in excess of current interest payments as
provided herein, except at the Stated Maturity thereof or in accordance with any regular mandatory prepayments as
contemplated by Section 3.1 for Securities of any series (or any Coupons appertaining thereto) (all subject to
paragraph (@) of this Section 15.2), unless and until all Senior Debt outstanding at the time such Security so becomes

http://www.sec.gov/Archives/edgar/data/933136/000091205702015622/a2076160zex-4 ... 10/16/2008



Page 51 of 56

due and payable because of any such event shall have been paid in full or payment thereof shall have been provided
for in amanner satisfactory to the holders of such outstanding Senior Debt; and

(c) without limiting the effect of any of the other provisions of this Article XV, during the continuance of any
default with respect to any Senior Debt, no payment of principal, sinking fund, interest or premium shall be made on
or with respect to the indebtedness evidenced by the Securities (or any Coupons appertaining thereto) or any renewals
or extensions hereof, if either (1) notice of such default in writing or by telegram has been given to the Company by
any holder or holders of any Senior Debt, provided that judicial proceedings shall be commenced with respect to such
default within 120 days thereafter or (2) judicial proceedings shall be pending in respect of such default.

The Company covenants and agrees, for the benefit of each and every present and future holder of Senior Debt, that in
the event that pursuant to the provisions hereof any Security is declared or becomes due and payabl e because of an
occurrence of an Event of Default, then each holder of any Senior Debt then outstanding shall have the right to declare
immediately due and payable on demand all or any part of such Senior Debt owing and payable to such holder, regardless of
any other maturity or terms of said Senior Debt; and if and when any such default has occurred, or any notice of default under
the terms hereof may be served upon the Company, then in each such event the Company shall and hereby agrees that it will
immediately notify the holders of the Senior Debt of such default or notice thereof, as the case may be.

15.3 Payments by Trustee or Holders of Securitiesto Holdersof Senior Debt.  Inthe event that any payment by, or
distribution of assets of, the Company of any kind or character, whether in cash, property or securities, shall be received by
the Trustee or the Holders of Securities (or any Coupons
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appertaining thereto) before all Senior Debt is paid in full, contrary to the provisions of Section 15.2, such payment or
distribution shall be paid over to the holders of such Senior Debt or their representative or representatives or to the trustee or
trustees under any indenture under which any instruments evidencing any of such Senior Debt may have been issued, ratably
as aforesaid, for application to the payment of all Senior Debt remaining unpaid until all such Senior Debt shall have been
paid in full, after giving effect to any concurrent payment or distribution (or provision therefor) to the holders of such Senior
Debt.

15.4 Subrogation. Subject to the payment in full of all Senior Debt, the Holders of Securities (and any Coupons
appertaining thereto) shall be subrogated to the rights of the holders of Senior Debt to receive payments or distributions of
cash, property or securities of the Company applicable to the Senior Debt until all amounts owing on the Securities (and any
Coupons appertaining thereto) shall be paid in full, and, as between the Company, its creditors other than holders of Senior
Debt, and the Holders of Securities (and any Coupons appertaining thereto), no such payment or distribution made to the
holders of Senior Debt by virtue of this Article XV which otherwise would have been made to the Holders of Securities (and
any Coupons appertaining thereto) shall be deemed to be a payment by the Company on account of the Senior Debt, it being
understood that the provisions of this Article XV are and are intended solely for the purpose of defining the relative rights of
the Holders of Securities (and any Coupons appertaining thereto), on the one hand, and the holders of Senior Debt, on the
other hand.

15.5 Obligation of Company Unconditional. Nothing herein shall impair, as between the Company and the Holders
of Securities (and any Coupons appertaining thereto), the right of the Holder of any Security or any Coupon, whichis
absolute and unconditional, to receive payment of the principal (and premium, if any) and interest, if any, thereon in
accordance with their terms, or shall prevent the Trustee or any Paying Agent from applying any moneys deposited with it
hereunder to the payment of principal of (or premium, if any) or interest, if any, on any of the Securities (or any Coupons
appertaining thereto), in each case except as otherwise provided in this Article XV, nor shall anything herein prevent any
Holder of Securities (or any Coupons appertaining thereto) from exercising all remedies otherwise permitted by applicable
law or hereunder upon default hereunder, subject to the rights, if any, of holders of Senior Debt as herein provided. Each and
every holder of Securities (or any Coupons appertaining thereto) by acceptance thereof shall undertake and agree for the
benefit of each holder of Senior Debt to execute, verify, deliver and file any proofs of claim, consents, assignments or other
instruments which any holder of Senior Debt may at any time requirein order to prove and realize upon any rights or claims
pertaining to the Securities (or any Coupons appertaining thereto) and to effectuate the full benefit of the subordination
contained in this Article XV.

Upon any payment or distribution of assets of the Company referred to in this Article XV, the Trustee and the Holders
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"Preferred Securities" has the meaning set forth in the Recitals.

"Preferred Security Certificate” has the meaning set forth in the Declaration.
"Property Trustee" has the meaning set forth in the Declaration.

"Pro Rata" has the meaning set forth in the Declaration.

"Purchase Agreement" has the meaning set forth in the Declaration.

"Quotation Agent" means (i) Lehman Brothers Inc. and its respective successors, provided that if Lehman Brother.s Inc. ceases to be a
Primary Treasury Dealer, the Company will substitute another Primary Treasury Dealer therefor, or (ii) any other Primary Treasury
Dealer selected by the Company.

"Remarketing" means:

(i) as long as the Trust has not been liquidated, the operation of the procedures for remarketing specified in Section 6.6 of the
Declaration; and

(ii) if the Trust has been liquidated, the operation of the procedures for remarketing specified in Article VIIL.
"Remarketing Agent" has the meaning set forth in the Declaration.
"Remarketing Agreement" has the meaning set forth in the Declaration.
"Remarketing Date" has the meaning set forth in the Declaration.
"Remarketing Settlement Date" has the meaning set forth in the Declaration.
“Repurchase Price" has the meaning set forth in the Declaration.

"Repurchase Right" has the meaning set forth in the Declaration.

"Required Repurchase Date" has the meaning set forth in the Declaration.
"Reset Rate" has the meaning set forth in the Declaration.

"Senior Indebtedness” means the principal of, premium, if any, interest (including all interest accruing subsequent to the

commencement of any bankruptcy or similar proceeding, whether or not a claim for post-petition interest is allowable as a claim in any .
such proceeding) on and all fees, costs, expenses and other amounts accrued or due on or in connection with:

(1) all indebtedness, obligations and other liabilities (contingent or otherwise) of the Company for borrowed money
(including obligations of the Company in respect of overdrafts, foreign exchange contracts, currency exchange agreements,
interest rate protection agreements, and any loans or advances from banks, whether or not evidenced by notes or smular .
instruments) or evidenced by bonds, debentures, notes or other instruments for the payment of money, or incurred in connection
with the acquisition of any properties or assets (whether or not the recourse of the lender is to the whole of thclass;ts of the
Company or to only a portion thereof), other than any account payable or other accrued current liability or obligation to trade
creditors incurred in the ordinary course of business;

(2) all obligations and liabilities (contingent or otherwise) in respect of leases of the Cpmpany requ.ired. or permitted, in
conformity with generally accepted accounting principles, to be accounted for as capitalized lease obligations on the balance
sheet of the Company;

(3) all direct or indirect guaranties or similar agreements by the Company in respect of, and obligati'ons or l.iabilities.
{contingent or otherwise) of the Company to purchase or otherwise acquire or otherwise assure a creditor against loss in respect
of, indebtedness, obligations or liabilities of another Person of the kind described in clauses (1) and (2);




(4) any and all amendments, renewals, extensions and refundings of any indebtedness, obligation or liability of the kind
described in clauses (1) through (3),

unless in the case of any particular indebtedness the instrument creating or evidencing the same or the assumption or guarantee thereof
expressly provides that such indebtedness shall not be senior in right of payment to the Debentures or expressly provides that such
Indebtedness is pari passu or junior to the Debentures.

"Special Event" has the meaning set forth in the Declaration.

"Special Record Date" has the meaning set forth in the Declaration.
"Trading Remarketing Event" has the meaning set forth in the Declaration.
"Trust" has the meaning set forth in the Recitals.

"Trust Securities" has the meaning set forth in the Recitals.

“Trustee" has the meaning set forth in the Recitals.

"Unit" has the meaning set forth in the Declaration.

"Warrant" has the meaning set forth in the Warrant Agreement.

"Wgrrant Agreement" has the meaning set forth in the Declaration.
“"Warrant Requirements" has the meaning set forth in the Declaration.
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ARTICLE NI
TERMS AND CONDITIONS OF THE DEBENTURES

Section 2.1 Designation and Principal Amount.

There is hereby authorized a series of Debt Securities designated the "5.375% Junior Subordinated Deferrable Interest Debentures due
2041", limited in aggregate principal amount to $1,030,930,000 (or $1,185,568,000 if the Initial Purchaser's option to purchase an additional
$150,000,000 of the Units is exercised in full).

Section 2.2 Maturity.

The Stated Maturity shall be July 1, 2041, unless reset in connection with a Remarketing to 60 days following the Remarketing Daté.
Section 2.3 Global Debentures.

If distributed to holders of Trust Securities in connection with the involuntary or voluntary dissolution of the Trust:

(a) The Debentures in definitive form may be presented to the Trustee by the Property Trustee in exchange for a global security in an
aggregate principal amount equal to all Qutstanding Debentures (a "Global Debenture"). The Company upon any such prescn‘tatlon'shall
execute a Global Debenture in such aggregate principal amount and deliver the same to the Trustee for authentication and delivery in
accordance with the Base Indenture and this First Supplemental Indenture. The Depositary for the Debentures will be tl}e The Depositary Trust
Company. The Global Debentures will be registered in the name of the Depositary or its nominee, Cede & Co., and dehv.cred by.the Trustee to
the Depositary or a custodian appointed by the Depositary for crediting to the accounts of its participants pursuant to tl}e instructions of the
Administrative Trustees. Payments on the Debentures issued as a Global Debenture will be made to the Depositary or its nominee.

(b) If any Preferred Securities are held in definitive form, the Debentures in definitive form may be presented to the Trustee by the ?roperty
Trustee, and any Preferred Security Certificate which represents Preferred Securities other than Preferred Securities held by the fieposxtary for
the Preferred Securities or its nominee ("Non Book-Entry Preferred Securities") will be deemed to represent beneficial ownershlp interests in
Debentures presented to the Trustee by the Property Trustee having an aggregate principal amount equal to the aggregate stated liquidation




obligations of the sellers of such businesses).
Section 5.2 Additional Covenants Relating to the Trust.
For as long as the Preferred Securities remain outstanding, the Company will:

() maintain, directly or indirectly, 100% ownership of the Common Securities; provided, however, that any permitted successor of the
Company may succeed to the Company's ownership of such Common Securities;

(b) cause the Trust to (a) remain a statutory business trust, except in connection with the distribution of the Debentures to the Holders, the
redemption of all of the Securities, or certain mergers, consolidations, conversions or amalgamations, each as permitted by the Declaration,
(b) not to voluntarily dissolve, wind up, liquidate or be terminated, except as permitted by this Declaration and (c) otherwise continue to be
classified as a grantor trust for United States federal income tax purposes;

(c) use its commercially reasonable efforts to ensure that the Trust will not be an "investment company" required to be registered under the
Investment Company Act; and

(d) not to take any action that would be reasonably likely to cause the Trust to be classified as an association or a publicly traded partnership
taxable as a corporation for United States federal income tax purposes.

Section 5.3 Covenant in Event of Distribution of Debentures.

If the Debentures are to be distributed to the holders of the Preferred Securities upon dissolution of the Trust, the Company. shall perforrp all
acts and take all actions necessary to facilitate the distribution of the Debentures pursuant to Section 6.10 of the Declaration (including, without
limitation, making the Debentures eligible for payment through The Depository Trust Company). :

Section 5.4 Additional Covenant Relating to the Guarantee.

If an event of default under the Guarantee occurs and written notice of such event has been given to the Company, the Company shall be
subject to the limitations and restrictions set forth in Section 5.1 relating to an Event of Default.

ARTICLE VI
SUBORDINATION

Article 18 of the Base Indenture shall be superseded by this Article VI.
Section 6.1 Debentures Subordinated to Senior Indebtedness.

The Company covenants and agrees, and each Holder, by such Holder's acceptance thereof, likewise covenants and agrees, ghat the
indebtedness represented by the Debentures and the payment of the principal of and interest on each and all of the Debentures is hereby
expressly subordinated and
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junior, to the extent and in the manner set forth and as set forth in this Section 6.1, in right of payment to the prior payment in full of all Senior
Indebtedness.

(a) In the event of any distribution of assets of the Company upon any dissolution, winding up, liquidation or reorganization of the Company,
whether in bankruptcy, insolvency, reorganization or receivership proceedings or upon an assignment for the benefit of creditors or any pther
marshalling of the assets and liabilities of the Company or otherwise, the holders of all Senior Indebtedness shall be entitled first to receive
payment of the full amount due thereon in respect of all such Senior Indebtedness and all other amounts due or provision shall be made for
such amount in cash, or other payments satisfactory to the holders of Senior Indebtedness, before the Holders are entitled to receive any
payment or distribution of any character, whether in cash, securities or other property, on account of the principal of or interest on the
indebtedness evidenced by the Debentures.

(b) In the event of any acceleration of maturity of the Debentures because of an Event of Default, unless the full amount due in respect of all
Senior Indebtedness is paid in cash or other form of payment satisfactory to the holders of Senior Indebtedness, no payment shall be made by
the Company with respect to the principal of or interest on the Debentures or to acquire any of the Debentures, and the Company shall give
prompt written notice of such acceleration to such holders of Senior Indebtedness.



(c) In the event of and during the continuance of any default in payment of the principal of or interest on any Senior Indebtedness, unless all
such payments due in respect of such Senior Indebtedness have been paid in full in cash or other payments satisfactory to the holders of Senior
Indebtedness, no payment shall be made by the Company with respect to the principal of or interest on the Debentures or to acquire any of the
Debentures. The Company shall give prompt written notice to the Trustee of any default under any Senior Indebtedness or under any agreement
pursuant to which Senior Indebtedness may have been issued.

(d) During the continuance of any event of default with respect to any Senior Indebtedness, as such event of default is defined under any
such Senior Indebtedness or in any agreement pursuant to which any Senior Indebtedness has been issued (other than a default in payment of
the principal of or interest on any Senior Indebtedness), permitting the holder or holders of such Senior Indebtedness to accelerate the maturity
thereof, no payment shall be made by the Company, directly or indirectly, with respect to principal of or interest on the Debentures for
179 days following notice in writing (a "Payment Blockage Notice") to the Company, from any holder or holders of such Senior Indebtedness
or their representative or representatives or the trustee or trustees under any indenture or under which any instrument evidencing any such
Senior Indebtedness may have been issued, that such an event of default has occurred and is continuing, unless such event of default has been
cured or waived or such Senior Indebtedness has been paid in full; provided, however, if the maturity of such Senior Indebtedness is
accelerated, no payment may be made on the Debentures until such Senior Indebtedness has been paid in full in cash or other payment
satisfactory to the holders of such Senior Indebtedness or such acceleration {or termination, in the case of a lease) has been cured or waived.

For purposes of this Section 6.1(d), such Payment Blockage Notice shall be deemed to include notice of all other events of default under
such indenture or instrument which are continuing at the time of the event of default specified in such Payment Blockage Notice. The
provisions of this Section 6.1(d) shall apply only to one such Payment Blockage Notice given in any period of 365 days with respect to any
issue of Senior Indebtedness, and no such continuing event of default that existed or was continuing on the date of delivery of any Payment .
Blockage Notice shall be, or shall be made, the basis for a subsequent Payment Blockage Notice. '

(e) In the event that, notWithshnding the foregoing provisions of Sections 6.1(a), 6.1(b), 6.1(c) and 6.1(d), any payment on account of
principal of or interest on the Debentures shall be made by or on behalf of the Company and received by the Trustee, by any Holder or by any

. Paying Agent (or, if
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the Company is acting as its own Paying Agent, money for any such payment shall be segregated and held in trust):

(i) after the occurrence of an event specified in Section 6.1(a) or 6.1(b), then, unless all Senior Indebtedness is paid in full in cash, or
provision shall be made therefor,

(ii) after the happening of an event of default of the type specified in Section 6.1(c) above, then, uniess the amount of such Seniqr
Indebtedness then due shall have been paid in full, or provision made therefor or such event of default shall have been cured or waived,
or

(iii) after the happening of an event of default of the type specified in Section 6.1(d) above and delivery of a Payment Blockage
Notice, then, unless such event of default shall have been cured or waived or the 179-day period specified in Section 6.1(d) shall have
expired,

such payment (subject, in each case, to the provisions of Section 6.7 hereof) shall be held in trust for the benefit of, and shall be immediately- -
paid over to, the holders of Senior Indebtedness or their representative or representatives or the trustee or trustees under any indenture under
which any instruments evidencing any of the Senior Indebtedness may have been issued, as their interests may appear.

Section 6.2 Subrogation.

Subject to the payment in full of all Senior Indebtedness to which the indebtedness evidenced by the Debentures is in the circumstances
subordinated as provided in Section 6.1 hereof, the Holders shall be subrogated to the rights of the holders of such Senior Indebtedness to
receive payments or distributions of cash, property or securities of the Company applicable to such Senior Indebtedness until all amounts
owing on the Debentures shall be paid in full, and, as between the Company, its creditors other than holders of such Senior Indebtedness, and
the Holders, no such payment or distribution made to the holders of Senior Indebtedness by virtue of this Article which otherwise would have
been made to the holders of the Debentures shall be deemed to be a payment by the Company on account of such Senior Indebtedness,
provided that the provisions of this Article are and are intended solely for the purpose of defining the relative rights of the Holders, on the one
hand, and the holders of Senior Indebtedness, on the other hand.

Section 6.3 Obligation of the Company is Absolute and Unconditional.

Nothing contained in this Article or elsewhere in this Indenture or in the Debentures is intended to or shall impair, as between the Company,
its creditors other than the holders of Senior Indebtedness, and the Holders, the obligation of the Company, which is absolute and ]
unconditional, to pay to the Holders the principal of and interest on the Debentures as and when the same shall become due and payable in
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EXECUTION VERSION

GUARANTEE OF WASHINGTON MUTUAL, INC.

THIS GUARANTEE, dated as of November 1, 2007, is executed by Washington Mutual,
Inc., a Washington corporation {the “Guarantor™), in favor of the beneficiaries set forth herein
(this “Guarantee”).

WHEREAS, Washington Mutual Bank, a federally chartered savings bank (the
“Company”), New American Capital, Inc., a Delaware corporation (“NACI”), and Mercer
Acquisition LLC, a Nevada limited liability company and wholly owned subsidiary of the
Company (“Acquisition”), have entered into an Agreement for Merger, dated as of October 23,
2007, and NACI and Acquisition have entered into a Plan of Merger, dated as of October 23,
2007, which contemplate the merger of NACI with and into Acquisition (the “Merger”) and
have executed a Certificate of Merger in connection with the Merger to be filed with the
Secretary of State of the State of Delaware on November 1, 2007 and an Articles of Merger in
connection with the Merger to be filed with the Secretary of State of the State of Nevada on
November 1, 2007,

WHEREAS, simultaneously with such merger or as soon as practicable thereafter
Acquisition shall transfer all of its assets and liabilities to the Company (the “Transfer”, and,
together with the Merger, the “Transaction”) pursuant to an Assumption and Assignment
Agreement, dated as of October 23, 2007, between Acquisition and the Company;

WHEREAS, after the occurrence of the Transfer, the Company will have acquired all of
the assets of Acquisition and assumed all of the obligations of Acquisition;

WHEREAS, in connection with the Transfer, the Company will, pursuant to the Second
Supplemental Indenture dated as of November 1, 2007 (the “Supplemental Indenture”) by and
among the Company, NACI and Deuntsche Bank Trust Company Americas, as trustee named
therein (the “Indenture Trustee™), assume the obligations of NACI under that certain Indenture
dated as of March 31, 2004 (as amended, the “Indenture™), and under the Securities (as defined
in the Indenture), with such assumption of obligations to be effective as of the Transfer;

WHEREAS, in connection with the Transfer, the Company will, pursuant to the
Supplemental Indenture, succeed to and be substituted for NACI as if the Company had been
named in (a) that certain Guarantee Agreement dated as of March 31, 2004 between NACI and
the Deutsche Bank Trust Company Americas, as guarantee trustee named therein (the
“Guarantee Trustee”) (the “Guarantee Agreement™) and (b) that certain Amended and
Restated Trust Agreement of CCB Capital Trust VI dated as of March 31, 2004 between NACI
and Deutsche Bank Trust Company Americas, as the property trustee named therein (the
“Property Trustee”), Deutsche Bank Trust Company Delaware, as the Delaware trustee named
therein (the “Delaware Trustee”) and the administrative trustees named therein (the
“Administrative Trustees” and together with the Property Trustee and the Delaware Trustee,
the “Trust Trustees”) (the “Trust Agreement”);
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WHEREAS, the Company will, upon consummation of the Transaction, succeed to the
obligations of NACI under that certain Fee Schedule and Notice of Acceptance dated as of
March 31, 2004 (the “Fee Agreement”);

WHEREAS, each of the Indenture Trustee, the Guarantee Trustee, the Property Trustee,
the Delaware Trustee and the Administrative Trustee are individually referred to herein as a
“Trustee” and collectively as “Trustees”;

WHEREAS, Guarantor now wishes to guarantee the payment of the obligations and
liabilities of the Company under the Indenture, the Securities issued thereunder, the Guarantee
Agreement, the Trust Agreement and the Fee Agreement (collectively, the “Covered
Agreements”) and to execute and deliver this Guarantee; and

WHEREAS, Guarantor will benefit, directly or indirectly, from the provision of this
Guarantee.

NOW, THEREFORE, in consideration of the foregoing, and intending to be legally
bound hereby, Guarantor agrees as follows:

Section 1. Guarantees.

(8)  Indenture Guarantees. Subject to Section 2(c), Guarantor hereby
irrevocably and unconditionally guarantees to each Holder, and to the Indenture Trustee and its
successors and assigns, that: (i) the principal of and any premium and interest (including any
Additional Interest) on all the Securities promptly will be paid in full when due, whether at the
Interest Payment Date or Stated Maturity, by acceleration, call for redemption or otherwise, and
interest on the overdue principal of and any premium and interest (including any Additional
Interest) on all the Securities, if lawful, and all other obligations of the Company to the Holders
and the Indenture Trustee under the Indenture and the Securities, will be promptly paid in full or
performed, all in accordance with the applicable terms thereof, and (ii) in case of any extension
of time of payment or renewal of any Securities or any of such other obligations, the same will
be promptly paid in full when due or performed in accordance with the terms of the extension or
renewal, whether at the Interest Payment Date or Stated Maturity, by acceleration or otherwise.

(b) Guarantee Agreement Guarantee. Subject to Section 2(c), Guarantor
hereby irrevocably and unconditionally guarantees to the Holders and to the Guarantee Trustee
and its successors and assigns, the payment and performance of all obligations of the Company
under the Guarantee Agreement, in accordance with the terms thereof.

(c) Trust Agreement Guarantee. Subject to Section 2(c), Guarantor hereby
irrevocably and unconditionally guarantees to the Trust Trustees and their successors and
assigns, and to all other beneficiaries of the Company’s obligations under the Trust Agreement,
the payment and performance of all obligations of the Company under the Trust Agreement, in
accordance with the terms thereof.

(d) Fee Agreement Guarantee. Subject to Section 2(c), Guarantor hereby
irrevocably and unconditionally guarantees to Deutsche Bank Trust Company Americas the
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payment and performance of all obligations of the Company under the Fee Agreement, in
accordance with the terms thereof.

(¢)  The guaranteed obligations set forth in paragraphs (a) through (d) of this
Section 1 are referred to collectively herein as the “Guaranteed Obligations.”

(f) Each capitalized term used in paragraphs (a) through (d) of this Section 1
and not otherwise defined in this Guarantee has the meaning assigned to it in the applicable
Covered Agreement.

Section 2. Additional Provisions.

(a)  Failing payment when due by the Company of any Guaranteed Obligation
for whatever reason, Guarantor shall be obligated to pay the same immediately. Guarantor
hereby agrees that its obligations hereunder shall be unconditional, irrespective of the validity,
regularity or enforceability of the Indenture, the Securities, the Guarantee Agreement, the Trust
Agreement or the Fee Agreement, as applicable, the absence of any action to enforce the same,
any wajver or consent by any beneficiary of a Guaranteed Obligation with respect to any
provisions hereof or of the applicable Covered Agreement, the recovery of any judgment against
the Company, any action to enforce the same or any other circumstance which might otherwise
constitute a legal or equitable discharge or defense of a guarantor. Guarantor hereby waives
diligence, presentment, demand of payment, filing of claims with a court in the event of
insolvency or bankruptcy of the Company, any right to require a proceeding first against the
Company, protest, notice and all demands whatsoever and covenants that this Guarantee shall
not be discharged except by complete performance of the obligations contained in the Covered
Agreements,

(b)  If any beneficiary of a Guaranteed Obligation or a Trustee is required by
any court or otherwise to return to the Company or any custodian, trustee, liquidator or other
similar official acting in relation to the Company, any amount paid by the Company to a Trustee
or such beneficiary, this Guarantee, to the extent theretofore discharged, shall be reinstated in
full force and effect.

(c) It is the intention of Guarantor that the obligations of Guarantor hereunder
shall be, but not in excess of, the maximum amount permitted by applicable law. Accordingly, if
the obligations in respect of this Guarantee would be annulled, avoided or subordinated to the
creditors of Guarantor by a court of competent jurisdiction in a proceeding actually pending
before such court as a result of a determination both that this Guarantee was made without fair
consideration and, immediately after giving effect thereto, Guarantor was insolvent or unable to
pay its debts as they mature or left with an unreasonably small capital, then the obligations of
Guarantor under this Guarantee shall be reduced by such court if such reduction would result in
the avoidance of such annulment, avoidance or subordination; provided, however, that any
reduction pursuant to this paragraph shall be made in the smallest amount as is strictly necessary
to reach such result. For purposes of this paragraph, “fair consideration,” “insolvency,” “unable
to pay its debts as they mature,” “unreasonably small capital” and the effective times of
reductions, if any, required by this paragraph shall be determined in accordance with applicable
law.
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(d)  Guarantor shall be subrogated to all rights of the beneficiaries of this
Guarantee against the Company in respect of any amounts paid by Guarantor pursuant to the
provisions of this Guarantee or the applicable Covered Agreement; provided, however, that
Guarantor shall not be entitled to enforce or exercise any right that it may acquire by way of
subrogation as a result of payment under this Guarantee, if at the time of any such payment, any
amounts are due and unpaid under this Guarantee.

(¢)  The obligation of Guarantor to make any payment hereunder may be
satisfied by causing the Company to make such payment.

Section 3. Ranking.

(@)  The Guaranteed Obligations of Guarantor with respect to the Indenture
will be junior and subordinated to the Guarantor Senior Debt on the same basis as the Securities
are junior and subordinated to Senior Debt (as defined in the Indenture). For the purposes of the
foregoing sentence, the Indenture Trustee and the Holders (as such terms are defined in the
Indenture) will have the right to receive and/or retain payments by Guarantor only at such times
as they may receive and/or retain payments in respect of the Securities pursuant to the Indenture,
including Article XII thereof. The Guaranteed Obligations of the Guarantor with respect to the
Indenture do not constitute Guarantor Senior Debt of the Guarantor.

(b)  The Guaranteed Obligations of Guarantor with respect to the Guarantee
Agreement will be junior and subordinated to the Guarantor Senior Debt on the same basis as the
Securities are junior and subordinated to Senior Debt (as defined in the Indenture). For the
purposes of the foregoing sentence, the Holders (as such term is defined in the Guarantee
Agreement) will have the right to receive and/or retain payments by Guarantor only at such times
as they may receive and/or retain payments from the Company pursuant to the Guarantee
Agreement, including Section 6.2 thereof The Guaranteed Obligations of the Guarantor with
respect to the Guarantee Agreement do not constitute Guarantor Senior Debt of the Guarantor.

Section 4. Release of Guarantor. Guarantor shall be released from all of its
obligations under this Guarantee if:

(@)  The Company or Guarantor has transferred all or substantially all of either
of their properties and assets to any Person (whether by sale, merger or consolidation or
otherwise), or has merged into or consolidated with another Person, pursuant to a transaction in
compliance with the Covered Agreements and:

(1)  the corporation to whom all or substantially all of the properties
and assets of the Company or Guarantor are transferred, or with whom the Company or
Guarantor has merged or consolidated, has expressly assumed in writing all the
obligations of the Guarantor under this Guarantee; and

(2) such Person or any of such Affiliates (or such parent) shall be a
corporation organized and existing under the laws of the United States or any State
thereof or the District of Columbia and immediately before and immediately after giving
effect to such transaction, no event of default under any of the Covered Agreements, and
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no event or condition which, after notice or lapse of time or both, would become an event
of default, shall have occurred and be continuing;

(®)  Guarantor liquidates (other than pursuant to any bankruptcy law),
provided that if a Person and its Affiliates, if any, shall acquire all or substantially all of the
assets of Guarantor upon such liquidation, Guarantor shall liquidate only if (i) the Person and
each such Affiliate (or the common corporate parent of such Person and its Affiliates, if such
Person and its Affiliates are wholly owned by such parent) which acquire or will acquire all or a
portion of the assets of Guarantor shall expressly assume in writing all the obligations of
Guarantor under this Guarantee and (ii) such Person or any of such Affiliates (or such parent)
shall be a corporation organized and existing under the laws of the United States or any State
thereof or the District of Columbia and immediately after giving effect to such transaction, no
event of default under any of the Covered Agreements, and no event or condition which, after
notice or lapse of time or both, would become an event of default, shall have occurred and be
continuing; or

(¢)  The Company ceases for any reason to be a “wholly owned subsidiary” of
Guarantor (as such term is defined in Rule 1-02(aa) of the Regulation S-X promulgated by the
SEC).

Upon any assumption of this Guarantee by any Person pursuant to this Section 4, such
Person may exercise every right and power of Guarantor under this Guarantee with the same
effect as if such successor corporation had been named as Guarantor herein, and all the
obligations of Guarantor hereunder shall terminate.

Section 5, Additional Definitions.

(a)  “Affiliate” of any specified Person means any other Person directly or
indirectly controlling or controlled by or under direct or indirect common control with such
specified Person. For the purposes of this definition, “control” when used with respect to any
specified Person means the power to direct the management and policies of such Person, directly
or indirectly, whether through the ownership of voting securities, by contract or otherwise; and
the terms “controlling” and “controlled” have meanings correlative to the foregoing.

(b)  “Guarantor Debt”’ means, with respect to Guarantor, whether recourse as
to all or a portion of the assets of Guarantor, whether currently existing or hereafter incurred and
whether or not contingent and without duplication, (i) every obligation of Guarantor for money
borrowed; (ii) every obligation of Guarantor evidenced by bonds, debentures, notes or other
similar instruments, including obligations incurred in connection with the acquisition of
property, assets or businesses; (iii) every reimbursement obligation of Guarantor with respect to
letters of credit, bankers” acceptances or similar facilities issued for the account of Guarantor;
(iv) every obligation of Guarantor issued or assumed as the deferred purchase price of property
or services (but excluding trade accounts payable or other accrued liabilities arising in the
ordinary course of business); (v) every capital lease obligation of Guarantor; (vi) all indebtedness
of Guarantor, whether incurred on. or prior to the date of this Guarantee or thereafter incurred, for
claims in respect of derivative products, including interest rate, foreign exchange rate and
commodity forward contracts, options and swaps and similar arrangements; (vii) every
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obligation of the type referred to in clauses (i) through (vi) of another Person and all dividends of
another Person the payment of which, in either case, Guarantor has guaranteed or is responsible
or liable for, directly or indirectly, as obligor or otherwise; and (viii) any renewals, extensions,
refundings, amendments or modifications of any obligation of the type referred to in clauses (i)
through (vii).

(c) “Guarantor Senior Debt” means the principal of and any premium and
interest on (including interest accruing on or after the filing of any petition in bankruptcy or for
reorganization relating to the Guarantor, whether or not such claim for post—petition interest is
allowed in such proceeding) all Debt of the Guarantor, whether incurred on or prior to the date of
this Indenture or thereafter incurred, unless it is provided in the instrument creating or
evidencing the same or pursuant to which the same is outstanding, that such obligations are not
superior in right of payment to the Securities; provided, however, that if the Guarantor is subject
to the regulation and supervision of an “appropriate Federal banking agency” within the meaning
of 12 U.S.C. 1813(q), the Guarantor shall have received the approval of such appropriate Federal
banking agency prior to issuing any such obligation if not otherwise generally approved,
provided further, that Guarantor Senior Debt shall not include any other debt securities, and
guarantees in respect of such debt securities, issued to any trust other than the Trust (or a trustee
of such trust), partnership or other entity affiliated with the Guarantor that is a financing vehicle
of the Guarantor (a “financing entity”), in connection with the issuance by such financing entity
of equity securities or other securities that are treated as equity capital for regulatory capital
purposes guaranteed by the Guarantor pursuant to an instrument that ranks pari passu with or
junior in right of payment to the Indenture, including, without limitation, the debt securities
issued under the Indenture, dated November 28, 2001, between NACI and Wilmington Trust
Company, as trustee, including, without limitation, the debt securities issued under the Indenture,
dated March 15, 2002, between NACI and Wells Fargo Bank, National Association, as trustee,
including, without limitation, the debt securities issued under the Indenture, dated March 26,
2002, between NACI and State Street Bank and Trust Company of Connecticut, National
Association, as trustee, including, without limitation, the debt securities issued under the
Indenture, dated September 25, 2003, between NACI and Wilmington Trust Company, as
trustee, including, without limitation, the debt securities issued under the Indenture, dated
December 19, 2003, between NACI and Wilmington Trust Company, as trustee.

(d) “Person” means any individual, corporation, partnership, joint venture,
trust, unincorporated organization or government or any agency or political subdivision thereof
or any other entity of whatever nature.

Section 6. Miscellaneous.

(a) Governing Law. THIS AGREEMENT SHALL BE CONSTRUED AND
ENFORCED IN ACCORDANCE WITH AND GOVERNED BY THE LAWS OF THE STATE
OF NEW YORK.

(b)  Interpretation. Except as otherwise set forth herein, capitalized terms
used herein without definition herein have the meanings ascribed thereto in the applicable
Covered Agreement.
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(¢}  Headings. The Section headings of this Guarantee have been inserted for
convenience of reference only, are not to be considered a part of this Guarantee and shall in no
way modify or restrict any of the terms or provisions hereof.

[Signature Page Follows]
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IN WITNESS WHEREOF, the undersigned has executed this Guarantee as of the date
and year first above written.

GUARANTOR:

WASHINGTON MUTUAL, INC.

Signature Page for Guarantee for the Supplementa! Indenture to the
' March 31, 2004 Indenturs
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JUNIOR SUBORDINATED INDENTURE

hetween

COMMERCIAL CAPITAL BANCORP, INC.

and

DEUTSCHE BANK TRUST COMPANY AMERICAS,
as Trustee

Dated as of March 31, 2004




(b) Upon presentation of any Security redeemed in part only, the Company shall
execute and the Trustee shall authenticate and deliver to the Holder thereof, at the expense of the
Company, a new Security or Securities, of authorized denominations, in aggregate principal
amount equal to the unredeemed portion of the Security so presented and having the same
Original Issue Date, Stated Maturity and terms.

(c) if any Security called for redemption shall not be so paid upon surrender thereof
for redemption, the principal of and any premium on such Security shall, until paid, bear intcrest
{rom the Redemption Date at the rate prescribed therefor in the Security.

ARTICLE XII
Subordination of Securities
SECTION 12.1. Securities Subordinate to Senior Debt.

The Company covenants and agrees, and each Holder of a Security, by its acceptance
thereof, likewise covenants and agrees, that, to the extent and in the manner hereinafter set forth
in this Article X]I, the payment of the principal of and any premium and interest (including any
Additional Interest) on each and all of the Securities are hereby expressly made subordinate and
subject in right of payment to the prior payment in full of all Senior Debt.

SECTION 12.2. No Payment When Senior Debt in Default; Payment Over of Proceeds
Upon Dissolution, Elc.

(a) [n the event and during the continuation of any default by the Company in the
payment of any principal of or any premium or interest on any Senior Debt (following any grace
period, if applicable) when the same becomes due and payable, whether at maturity or at a date
fixed for prepayment or by declaration of acceleration or otherwise, then, upon written notice of
such default to the Company by the holders of such Senior Debt or any trustee therefor, unless
and until such default shall have been cured or waived or shall have ceased to exist, no direct or
indirect payment (in cash, property, securities, by set-off or otherwise) shall be made or agreed to
be made on account of the principal of or any premium or interest (including any Additional
Interest) on any of the Securities, or in respect of any redemption, repayment, retirement,
purchase or other acquisition of any of the Securities..

(b) In the event of a bankruptcy, insolvency or other proceeding described in clause
(d) or (e) of the definition of Event of Default (each such event, if any, herein sometimes referred
to as a “Proceeding™), all Senior Debt (including any interest thereon accruing afier the
commencement of any such proceedings) shall first be paid in full before any payment or
distribution, whether in cash, securities or other property, shall be made to any Holder of any of
the Securities on account thereof. Any payment or distribution, whether in cash, securities or
other property (other than securities of the Company or any other entity provided for by a plan of
reorganization or readjustment the payment of which is subordinate, at least to the extent
provided in these subordination provisions with respect to the indebtedness evidenced by the
Securities, to the payment of all Senior Debt at the time outstanding and to any securities issued
in respect thereof under any such plan of reorganization or readjustment), which would otherwise

-
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(but for these subordination provisions) be payable or deliverable in respect of the Securities
shall be paid or delivered directly to the holders of Senior Debt in accordance with the priorities
then existing among such holders until all Senior Debt (including any interest thereon accruing
after the commencement of any Proceeding) shall have been paid in full.

(©) In the cvent of any Proceeding, after payment in full of all sums owing with
respect to Senior Debt, the Holders of the Securities, together with the holders of any obligations
of the Company ranking on a parity with the Securities, shall be entitled to be paid from the
remaining assets of the Company the amounts at the time due and owing on account of unpaid
principal of and any premium and interest (including any Additional Interest) on the Securities
and such other obligations before any payment or other distribution, whether in cash, property or
otherwise, shall be made on account of any capital stock or any obligations of the Company
ranking junior to the Securities and such other obligations. If, notwithstanding the foregoing, any
payment or distribution of any character or any security, whether in cash, securities or other
property (other than securities of the Company or any other entity provided for by a plan of
reorganization or readjustment the payment of which is subordinate, at least to the extent
provided in these subordination provisions with respect to the indebtedness evidenced by the
Securities, to the payment of all Senior Debt at the time outstanding and to any securities issued
in respect thereof under any such plan of reorganization or readjustment) shall be received by the
Trustee or any Holder in contravention of any of the terms hereof and before all Senior Debt
shall have been paid in full, such payment or distribution or security shall be received in trust for
the benefit of, and shall be paid over or delivered and transferred to, the holders of the Senior
Debt at the time outstanding in accordance with the priorities then existing among such holders
for application to the payment of all Senior Debt remaining unpaid, to the extent necessary to
pay all such Senior Debt (including any interest thereon accruing after the commencement of any
Proceeding) in full. In the event of the failure of the Trustee or any Holder to endorse or assign
any such payment, distribution or security, each holder of Senior Debt is hereby irrevocably
authorized to endorse or assign the same.

(d)  The Trustee and the Holders, at the expense of the Company, shall take such
reasonable action (including the delivery of this Indenture to an agent for any holders of Senior
Debt or consent to the filing of a financing statement with respect hereto) as may, in the opinion
of counsel designated by the holders of a majority in principal amount of the Senior Debt at the
time outstanding, be necessary or appropriate to assure the etfectiveness of the subordination

ctfected by these provisions.

{e) The provisions of this Section 12.2 shall not impair any rights, interests, remedies
or powers of any secured creditor of the Company in respect of any security interest the creation
of which is not prohibited by the provisions of this Indenture.

(H The securing of any obligations of the Company, otherwise ranking on a parity
with the Securities or ranking junior to the Securities, shall not be deemed to prevent such
obligations from constituting, respectively, obligations ranking on a parity with the Securities or
ranking junior to the Securities.



EXECUTION VERSION

GUARANTEE OF WASHINGTON MUTUAL, INC.

THIS GUARANTEE, dated as of November 1, 2007, is executed by Washington Mutual,
Inc., a Washington corporation (the “Guarantor”), in favor of the beneficiaries set forth herein
(this “Guarantee™).

WHEREAS, Washington Mutual Bank, a federally chartered savings bank (the
“Company”), New American Capital, Inc., a Delaware corporation (“NACI”), and Mercer
Acquisition LLC, a Nevada limited liability company and wholly owned subsidiary of the
Company (“Acquisition™), have entered into an Agreement for Merger, dated as of October 23,
2007, and NACI and Acquisition have entered into a Plan of Merger, dated as of October 23,
2007, which contemplate the merger of NACI with and into Acquisition (the “Merger”) and
have executed a Certificate of Merger in connection with the Merger to be filed with the
Secretary of State of the State of Delaware on November 1, 2007 and an Articles of Merger in
connection with the Merger to be filed with the Secretary of State of the State of Nevada on
November 1, 2007;

WHEREAS, simultaneously with such merger or as soon as practicable thereafter
Acquisition shall transfer all of its assets and liabilities to the Company (the “Transfer”, and,
together with the Merger, the “Transaction”) pursuant to an Assumption and Assignment
Agreement, dated as of October 23, 2007, between Acquisition and the Company;

WHEREAS, after the occurrence of the Transfer, the Company will have acquired all of
the assets of Acquisition and assumed all of the obligations of Acquisition;

WHEREAS, in connection with the Transfer, the Company will, pursuant to the Second
Supplemental Indenture dated as of November 1, 2007 (the “Supplemental Indenture™) by and
among the Company, NACI and Wilmington Trust Company, as trustee named therein, assume
all of the obligations of NACI under that certain Indenture dated as of September 25, 2003 (as
amended, the “Indenture”), and under the Debt Securities (as defined in the Indenture), with
such assumption of obligations to be effective as of the Transfer;

WHEREAS, in connection with the Transfer, the Company will, pursuant to the
Supplemental Indenture, succeed to and be substituted for NACI as if the Company had been
named in (a) that certain Guarantee Agreement dated as of September 25, 2003 between NACI
and Wilmington Trust Company, as trustee named therein (the “Guarantee Agreement”) and
(b) that certain Amended and Restated Declaration of Trust of CCB Capital Trust IV dated as of
September 25, 2003 between NACI and Wilmington Trust Company, as trustee named therein
(the “Trust Agreement”). As used herein, the term “Trustee” shall mean Wilmington Trust
Company in its capacity as trustee under the Indenture, the Guarantee Agreement, and the Trust
Agreement, as the context requires, and in its individual capacity;

WHEREAS, the Company will, upon consummation of the Transaction, succeed to the
obligations of NACI under that certain Fee Agreement dated as of September 25, 2003 by and
between NACI and Wilmington Trust Company (the “Fee Agreement”);
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WHEREAS, Guarantor now wishes to guarantee the payment of the obligations and
liabilities of the Company under the Indenture, the Debt Securities issued thereunder, the
Guarantee Agreement, the Trust Agreement and the Fee Agreement (collectively, the “Covered
Agreements”) and to execute and deliver this Guarantee; and

WHEREAS, Guarantor will benefit, directly or indirectly, from the provision of this
Guarantee.

NOW, THEREFORE, in consideration of the foregoing, and intending to be legally
bound hereby, Guarantor agrees as follows:

Section 1. Guarantees.

(@)  Indenture Guarantees. Subject to Section 2(c), Guarantor hereby
irrevocably and unconditionally guarantees to each Securityholder, and to the Trustee and its
successors and assigns, that: (i) the principal of and premium, if any, and interest on all of the
Debt Securities promptly will be paid in full when due, whether at an Interest Payment Date or
the Maturity Date, by acceleration, call for redemption or otherwise, and interest on the overdue
principal of and premium, if any, and interest on all of the Debt Securities, if lawful, and all other
obligations of the Company to the Securityholders and the Trustee under the Indenture and the
Debt Securities, will be promptly paid in full or performed, all in accordance with the applicable
terms thereof (including that all of the covenants and conditions of the Indenture and the Debt
Securities to be performed or observed by the Company under the Indenture and the Debt
Securities will be duly and punctually performed or observed), and (ii) in case of any extension
of time of payment or renewal of any Debt Securities or any of such other obligations, the same
will be promptly paid in full when due or performed in accordance with the terms of the
extension or renewal, whether at an Interest Payment Date or the Maturity Date, by acceleration
or otherwise.

(b}  Guarantee Agreement Guarantee. Subject to Section 2(c), Guarantor
hereby irrevocably and unconditionally guarantees to the Securityholders and to the Trustee and
its successors and assigns, the payment and performance of all obligations of the Company under
the Guarantee Agreement, in accordance with the terms thereof.

(c) Trust Agreement Guaraniee. Subject to Section 2(c), Guarantor hereby
irrevocably and unconditionally guarantees to the Trustee and its successors and assigns, and to
all other beneficiaries of the Company’s obligations under the Trust Agreement, the payment and
performance of all obligations of the Company under the Trust Agreement, in accordance with
the terms thereof.

(d)  Fee Agreement Guarantee. Subject to Section 2(c), Guarantor hereby
irrevocably and unconditionally guarantees to Wilmington Trust Company the payment and
performance of all obligations of the Company under the Fee Agreement, in accordance with the
terms thereof,

(e The guaranteed obligations set forth in paragraphs (a) through (d) of this
Section 1 are referred to collectively herein as the “Guaranteed Obligations.”
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§3) Each capitalized term used in paragraphs (a) through (d) of this Section 1
and not otherwise defined in this Guarantee has the meaning assigned to it in the applicable
Covered Agreement.

Section 2. Additional Provisions.

(a)  Failing payment when due by the Company of any Guaranteed Obligation
for whatever reason, Guarantor shall be obligated to pay the same immediately. Guarantor
hereby agrees that its obligations hereunder shall be unconditional, irrespective of the validity,
regularity or enforceability of the Indenture, the Debt Securities, the Guarantee Agreement, the
Trust Agreement or the Fee Agreement, as applicable, the absence of any action to enforce the
same, any waiver or consent by any beneficiary of a Guaranteed Obligation with respect to any
provisions hereof or of the applicable Covered Agreement, the recovery of any judgment against
the Company, any action to enforce the same or any other circumstance which might otherwise
constitute a legal or equitable discharge or defense of a guarantor, Guarantor hereby waives
diligence, presentment, demand of payment, filing of claims with a court in the event of
insolvency or bankruptcy of the Company, any right to require a proceeding first against the
Company, protest, notice and all demands whatsoever and covenants that this Guarantee shall
not be discharged except by complete performance of the obligations contained in the Covered
Agreements.

(b)  If any beneficiary of a Guaranteed Obligation or the Trustee is required by
any court or otherwise to return to the Company or any custodian, trustee, liquidator or other
similar official acting in relation to the Company, any amount paid by the Company to the
Trustee or such beneficiary, this Guarantee, to the extent theretofore discharged, shall be
reinstated in full force and effect.

(©) It is the intention of Guarantor that the obligations of Guarantor hereunder
shall be, but not in excess of, the maximum amount permitted by applicable law. Accordingly, if
the obligations in respect of this Guarantee would be annulled, avoided or subordinated to the
creditors of Guarantor by a court of competent jurisdiction in a proceeding actually pending
before such court as a result of a determination both that this Guarantee was made without fair
consideration and, immediately after giving effect thereto, Guarantor was insolvent or unable to
pay its debts as they mature or left with an unreasonably small capital, then the obligations of
Guarantor under this Guarantee shall be reduced by such court if such reduction would result in
the avoidance of such annulment, avoidance or subordination; provided, however, that any
reduction pursuant to this paragraph shall be made in the smallest amount as is strictly necessary
to reach such result. For purposes of this paragraph, “fair consideration,” “insolvency,” “unable
to pay its debts as they mature,” “unreasonably small capital” and the effective times of
reductions, if any, required by this paragraph shall be determined in accordance with applicable
law.

(d)  Guarantor shall be subrogated to all rights of the beneficiaries of this
Guarantee against the Company in respect of any amounts paid by Guarantor pursuant to the
provisions of this Guarantee or the applicable Covered Agreement; provided, however, that
Guarantor shall not be entitled to enforce or exercise any right that it may acquire by way of
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subrogation as a result of payment under this Guarantee, if at the time of any such payment, any
amounts are due and unpaid under this Guarantee.

(e) The obligation of Guarantor to make any payment hereunder may be
satisfied by causing the Company to make such payment.

Section 3. Ranking.

(a)  The Guaranteed Obligations of Guarantor with respect to the Indenture
will be junior and subordinated to the Guarantor Senior Debt on the same basis as the Debt
Securities are junior and subordinated to Senior Indebtedness (as defined in the Indenture). For
the purposes of the foregoing sentence, the Trustee and the Securityholders (as such terms are
defined in the Indenture) will have the right to receive and/or retain payments by Guarantor only
at such times as they may receive and/or retain payments in respect of the Debt Securities
pursuant to the Indenture, including Article XV thereof. The Guaranteed Obligations of the
Guarantor with respect to the Indenture do not constitute Guarantor Senior Debt of the
Guarantor.

(b)  The Guaranteed Obligations of Guarantor with respect to the Guarantee
Agreement will be junior and subordinated to the Guarantor Senior Debt on the same basis as the
Debt Securities are junior and subordinated to Senior Indebtedness (as defined in the Indenture).
For the purposes of the foregoing sentence, the Holders (as such term is defined in the Guarantee
Agreement) will have the right to receive and/or retain payments by Guarantor only at such times
as they may receive and/or retain payments from the Company pursuant to the Guarantee
Agreement, including Section 5.2 thereof. The Guaranteed Obligations of the Guarantor with
respect to the Guarantee Agreement do not constitute Guarantor Senior Debt of the Guarantor.

Section 4. Release of Guarantor. Guarantor shall be released from all of its
obligations under this Guarantee if:

(a)  The Company or Guarantor has transferred all or substantially all of either
of their properties and assets to any Person (whether by sale, merger or consolidation or
otherwise), or has merged into or consolidated with another Person, pursuant to a transaction in
compliance with the Covered Agreements and:

(1)  the corporation to whom all or substantially all of the properties
and assets of the Company or Guarantor are transferred, or with whom the Company or
Guarantor has merged or consolidated, has expressly assumed in writing all the
obligations of the Guarantor under this Guarantee; and

(2)  immediately before and immediately after giving effect to such
transaction, no event of default under any of the Covered Agreements, and no event or
condition which, after notice or lapse of time or both, would become an event of default,
shall have occurred and be continuing;

(b)  Guarantor liquidates (other than pursuant to any bankruptcy law),
provided that if a Person and its Affiliates, if any, shall acquire all or substantially all of the
assets of Guarantor upon such liquidation, Guarantor shall liquidate only if (i) the Person and

4
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each such Affiliate (or the common corporate parent of such Person and its Affiliates, if such
Person and its Affiliates are wholly owned by such parent) which acquire or will acquire all or a
portion of the assets of Guarantor shall expressly assume in writing all the obligations of
Guarantor under this Guarantee and (ii) such Person or any of such Affiliates (or such parent)
shall be a corporation organized and existing under the laws of the United States or any State
thereof or the District of Columbia and immediately after giving effect to such transaction, no
event of default under any of the Covered Agreements, and no event or condition which, after
notice or lapse of time or both, would become an event of default, shall have occurred and be
continuing; or

(¢)  The Company ceases for any reason to be a “wholly owned subsidiary” of
Guarantor (as such term is defined in Rule 1-02(aa) of the Regulation S-X promulgated by the
SEC).

Upon any assumption of this Guarantee by any Person pursuant to this Section 4, such
Person may exercise every right and power of Guarantor under this Guarantee with the same
effect as if such successor corporation had been named as Guarantor herein, and all the
obligations of Guarantor hereunder shall terminate.

Section 5. Additional Definitions.

(a)  “Affiliate” of any specified Person means any other Person directly or
indirectly controlling or controlled by or under direct or indirect common control with such
specified Person. For the purposes of this definition, “control” when used with respect to any
specified Person means the power to direct the management and policies of such Person, directly
or indirectly, whether through the ownership of voting securities, by contract or otherwise; and
the terms “controlling” and “controlled” have meanings correlative to the foregoing.

(b)  “Guarantor Debt” means with respect to Guarantor, whether recourse as
to all or a portion of the assets of Guarantor and whether or not contingent, (i) every obligation
of Guarantor for money borrowed; (if) every obligation of Guarantor evidenced by bonds,
debentures, notes or other similar instruments, including obligations incurted in connection with
the acquisition of property, assets or businesses; (i} every reimbursement obligation of
Guarantor with respect to letters of credit, bankers” acceptances or similar facilities issued for the
account of Guarantor; (iv) every obligation of Guarantor issued or assumed as the deferred
purchase price of property or services (but excluding trade accounts payable or accrued liabilities
arising in the ordinary course of business); (v) every capital lease obligation of Guarantor; (vi)
all indebtedness of Guarantor whether incurred on or prior to the date of this Guarantee or
thereafter incurred, for claims in respect of derivative products, including interest rate, foreign
exchange rate and commodity forward contracts, options and swaps and similar arrangements;
and (vii) every obligation of the type referred to in clauses (i) through (vi) of another Person and
all dividends of another Person the payment of which, in either case, Guarantor has guaranteed
or is responsible or liable for, directly or indirectly, as obligor or otherwise.

(c) “Guarantor Senior Debt” means (i) the principal, premium, if any, and

interest in respect of (A) Guarantor Debt for money borrowed and (B) Guarantor Debt
evidenced by securities, debentures, notes, bonds or other similar instruments issued by the
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Guarantor, (i1) all capital lease obligations of the Guarantor, (iii) all obligations of the Guarantor
issued or assumed as the deferred purchase price of property, all conditional sale obligations of
the Guarantor and all obligations of the Guarantor under any title retention agreement (but
excluding trade accounts payable arising in the ordinary course of business), (iv) all obligations
of the Guarantor for the reimbursement of any letter of credit, any banker’s acceptance, any
security purchase facility, any repurchase agreement or similar arrangement, any interest rate
swap, any other hedging arrangement, any obligation under options or any similar credit or other
transaction, (v) all obligations of the type referred to in clanses (i) through (iv) above of other
Persons for the payment of which the Guarantor is responsible or liable as obligor, gnarantor or
otherwise and (vi) all obligations of the type referred to in clauses (i) through (v) above of other
Persons secured by any lien on any property or asset of the Guarantor (whether or not such
obligation is assumed by the Guarantor), whether incurred on or prior to the date of this
Guarantee or thereafter incurred, unless, with the prior approval of the OTS if not otherwise
generally approved, it is provided in the instrument creating or evidencing the same or pursuant
to which the same is outstanding that such obligations are not superior or are pari passu in right
of payment to the Debt Securities; provided, however, that Guarantor Senior Indebtedness shall
not include (A) any debt securities issued to any trust other than the Trust (as defined in the
Indenture) (or a trustee of such trust) that is a financing vehicle of the Guarantor (a “financing
entity”), in connection with the issuance by such financing entity of equity or other securities in
transactions substantially similar in structure to the transactions contemplated hereunder and in
the Trust Agreement or (B) any guarantees of the Guarantor in respect of the equity or other
securities of any financing entity referred to in clause (A) above.

(d)  “Person” means any individual, corporation, partnership, joint venture,
trust, unincorporated organization or government or any agency or political subdivision thereof
or any other entity of whatever nature.

Secticn 6. Miscellaneous.

(a) Governing Law. THIS AGREEMENT SHALL BE GOVERNED BY,
AND CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF NEW
YORK.

(b)  Interpretation. Except as otherwise set forth herein, capitalized terms
used herein without definition herein have the meanings ascribed thereto in the applicable
Covered Agreement.

(¢)  Headings. The Section headings of this Guarantee have been inserted for
convenience of reference only, are not to be considered a part of this Guarantee and shall in no
way modify or restrict any of the terms or provisions hereof.

[Signature Page Follows]
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IN WITNESS WHEREOF, the undersigned has executed this Guarantee as of the date
and year first above written.

GUARANTOR:

WASHINGTON MUTUAL, INC.

-Signaturc i’age for Guarantee for the Supplemental Indenture fo the
September 25, 2003 Indenture




EXHIBIT 4.4
COMMERCIAL CAPITAL BANCORP, INC.

as [ssuer
INDENTURE
Dated as of September 25, 2003
WILMINGTON TRUST COMPANY
as Trustee

FLOATING RATE JUNIOR SUBORDINATED DEBT SECURITIES DUE 2033



holder on or after the respective due date (or Optional Redemption Date or Special Redemption Date (as the case may be)) specified in the Debt Securities.

ARTICLE XV
SUBORDINATION OF DEBT SECURITIES

Section 15.01 Agregment to Subordinate

The Company covenants and agrees, and each holder of Debt Securities issued hereunder and under any supplemental indenture (the “Additional
Provisions™) by such holder's acceptance thereof likewise covenants and agrees, that all Debt Securities shall be issued subject to the provisions of this
Article XV: and each holder of a Debt Security, whether upon original issue or upon transfer or assignment thereof, accepts and agrees to be bound by such
provisions.

The payment by the Company of the payments due on all Debt Securities issued hereunder and under any Additional Provisions shall. to the extent
and in the manner hereinafier set forth. be subordinated and junior in right of payment to the prior payment in full of all Senior Indebtedness of the
Company, whether outstanding at the date of this Indenture or thereafter incurred.

No provision of this Article XV shall prevent the occurrence of any default or Event of Default hereunder.

Section 15.02 Default on Senior Indebtedness.

In the event and during the continuation of any default by the Company in the payment of principal, premium, interest or any other payment due on
any Senior Indebtedness of the Company following any applicable grace period. or in the event that the maturity of any Senior Indebtedness of the
Company has been accelerated because of a default, and such acceleration has not been rescinded or canceled and such Senior Indebtedness has not been
paid in full. then, in either case, no payment shall be made by the Company with respect to the payments due on the Debt Securities.

In the event that, notwithstanding the foregoing, any payment shall be received by the Trustee when such payment is prohibited by the preceding
paragraph of this Section, such payment shall. subject to Section 15.06. be held in trust Tor the benefit of, and shall be paid over or delivered to. the holders
of Senior Indebtedness or their respective representatives, or to the trustee or trustees under any indenture pursuant to which any of such Senior
Indebtedness may have been issued. as their respective interests may appear, but only to the extent that the holders of the Senior Indebtedness (or their
representative or representatives or trustee) notify the Trustee in writing within 90 days of such payment of the amounts then due and owing on the Senior
Indebtedness and only the amounts specified in such notice to the Trustee shall be paid to the holders of Senior Indebtedness.

Section 15.03 Liguidation; Dissolution; B |

Upon any payment by the Company or distribution of assets of the Company of any kind or character. whether in cash, property or securities, to
creditors upon any dissolution,
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winding-up. liquidation or reorganization of the Company. whether voluntary or involuntary or in bankrupicy. insolvency. receivership or other
proceedings, all amounts due upon all Senior Indebtedness of the Company shall first be paid in full. or payment thereof provided for in money in
accordance with its terms, before any payment is made by the Company on the Debt Securities: and upon any such dissolution, winding—up, liquidation or
reorganization. any payment by the Company. or distribution of assets of the Company of any kind or character, whether in cash. property or sccurities, (o
which the Securityholders or the Trustee would be entitled to receive from the Company, except for the provisions of this Article XV, shall be paid by the
Company. or by any receiver. trustee in bankruptey. liquidating trustee, agent or other Person making such payment or distribution. or by the
Securityholders or by the Trustee under this Indenture if received by them or it, directly to the holders of Senior Indebtedness of the Company (pro rata to
such holders on the basis of the respective amounts of Senior Indebtedness held by such holders, as calculated by the Company) or their representative or
representatives, or to the trustee or trustees under any indenture pursuant to which any instruments evidencing such Senior Indebtedness may have been
issued. as their respective interests may appear, to the extent necessary to pay such Senior Indebtedness in full, in money or money's worth, after giving
etfect to any concurrent payment or distribution to or for the holders of such Senior Indebtedness, before any payment or distribution is made to the
Securityholders.

In the event that. notwithstanding the foregoing, any payment or distribution of assets of the Company of any kind or character, whether in cash,
property or securities, prohibited by the foregoing shall be received by the Trustee before all Senior Indebtedness of the Company is paid in full, or
provision is made for such payment in money in accordance with its terms, such payment or distribution shall be held in trust for the benefit of. and shall be
paid over or delivered to. the holders of such Senior Indebtedness or their representative or representatives. or to the trustee or trustees under any indenture
pursuant to which any instruments evidencing such Senior Indebtedness may have been issued. as their respective interests may appear. as calculated by the
Company, for application to the payment of all Senior Indebtedness of the Company remaining unpaid to the extent necessary to pay such Senior
Indebtedness in full in money in accordance with its terms, after giving effect to any concurrent payment or distribution to or for the benefit of the holders

of such Senior Indebtedness.

For purposes of this Article XV. the words “cash. property or securities™ shall not be deemed to include shares of stock of the Company as
reorganized or readjusted, or securities of the Company or any other corporation provided for by a plan of reorganization or readjustment, the payment of
which is subordinated at least to the extent provided in this Article XV with respect 1o the Debt Securities to the payment of all Senior Indebtedness of the
Company, that may at the time be outstanding, provided, that (a) such Senior Indebtedness is assumed by the new corporation, if any, resulting from any
such reorganization or readjustment, and (b) the rights of the holders of such Senior Indebtedness are not, without the consent of such holders, altered by
such reorganization or readjustment. The consolidation of the Company with, or the merger of the C ompany into, another corporation or the liquidation or
dissolution ot the Company following the conveyance. transfer or other disposition of its property as an entirety, or substantially as an entirety, to another
corporation upon the terms and conditions provided for in Article X1 of this Indenture shall not be deemed a dissolution, winding—up, liquidation or
reorganization for the purposes of this Section if such other corporation shall, as a part of such consolidation, merger, conveyance or transfer, comply with
the conditions stated in Article X1 of
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this Indenture. Nothing in Section 15.02 or in this Section shall apply to claims of, or payments to, the Trustee under or pursuant to Section 6.06 of this
Indenture.

Section 15,04 Subrogation.

Subject to the payment in full of all Senior Indebtedness of the Company. the Securityholders shall be subrogated to the rights of the holders of such
Senior Indebtedness to receive payments or distributions of cash. property or securities of the Company applicable to such Senior Indebtedness until all
payments due on the Debt Securities shall be paid in full: and. for the purposes of such subrogation, no payments or distributions to the holders of such
Senior Indebtedness of any cash, property or securities to which the Securityholders or the Trustee would be entitled except for the provisions of this Article
XV. and no payment over pursuant to the provisions of this Article XV to or for the benefit of the holders of such Senior Indebtedness by Securityholders or
the Trustee, shall, as between the Company. its creditors other than holders of Senior Indebtedness of the Company, and the holders of the Debt Securities
be deemed to be a payment or distribution by the Company to or on account of such Senior Indebtedness. It is understood that the provisions of this Article
XV are, and are intended, solely for the purposes of defining the relative rights of the holders of the Debt Securities, on the one hand. and the holders of
such Senior Indebtedness, on the other hand.

Nothing contained in this Article XV or elsewhere in this Indenture, any Additional Provisions or in the Debt Securities is intended to or shall impair,
as between the Company, its creditors other than the holders of Senior Indebtedness of the Company. and the holders of the Debt Securities. the obligation
of the Company. which is absolute and unconditional, to pay to the holders of the Debt Securities all payments on the Debt Securities as and when the same
shall become due and payable in accordance with their terms. or is intended to or shall atfect the relative rights of the holders of the Debt Securities and
creditors of the Company other than the holders of Senior Indebtedness of the Company, nor shall anything herein or therein prevent the Trustee or the
holder of any Debt Security from exercising all remedies otherwise permitted by applicable law upon default under this Indenture, subject to the rights, if
any, under this Article XV of the holders of such Senior Indebtedness in respect of cash, property or securities of the Company received upon the exercise
of any such remedy.

Upon any payment or distribution of assets of the Company referred to in this Article XV. the Trustee, subject to the provisions of Article VI of this
Indenture, and the Securityholders shall be entitled to conclusively rely upon any order or decree made by any court of competent jurisdiction in which such
dissolution, winding—up, liquidation or reorganization proceedings are pending. or a certificate of the receiver, trustee in bankruptcy, liquidation trustee,
agent or other Person making such payment or distribution, delivered to the Trustee or to the Securityholders, for the purposes of ascertaining the Persons
entitled to participate in such distribution, the holders of Senior Indebtedness and other indebtedness of the Company, the amount thereof or payable
thereon. the amount or amounts paid or distributed thereon and all other facts pertinent thereto or to this Article XV.
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Jennifer R Hoover
222 Delaware Ave Ste 801
Wilmington, DE 19801

Via Hand Delive

Bermnstein Litowitz Berger & Grossmann LLP

Jerald Bien Willner
1285 Avenue of the Americas 38th FI
New York, NY 10019

Bronwen Price

Gail B Price

2600 Mission St Ste 206
San Marion, CA 91108
Via First Class Mail



Brown & Connery LLP
Donald K Ludman

6 N Broad St Ste 100
Woodbury, NJ 08096
Via First Class Mail

Buchalter Nemer PC

Shawn M Christianson

333 Market St 25th Fl

San Francisco, CA 94105-2126
Via First Class Mail

Capehart & Scatchard PA
William G Wright

8000 Midlantic Dr Ste 300S
Mt Laurel, NJ 08054

Via First Class Mail

City of Fort Worth
Christopher B Mosley
1000 Throckmorton St
Fort Worth, TX 76102
Via First Class Mail

Connolly Bove Lodge & Hutz LLP
Marc J Phillips

1007 N Orange St

PO Box 2207

Wilmington, DE 19899

Via Hand Delivery

Cross & Simon LLC
Christopher P Simon
913 N Market St 11th F1
Wilmington, DE 19801

Via Hand Delivery

Delaware Dept of Justice
Attn Bankruptcy Dept
820 N French St 6th F1
Wilmington, DE 19801

Via Hand Delivery

Department of Labor

Division of Unemployment Ins
4425 N Market St
Wilmington, DE 19802

Via First Class Mail

DLA Piper LLP

Jeremy R Johnson

1251 Avenue of the Americas
New York, NY 10020-1104
Via First Class Mail

Morris James LLP

Stephen M. Miller and Courtney Bookout
500 Delaware Ave Ste 1500

PO Box 2306

Wilmington, DE 19899-2306

Via Hand Delivery

Brown Rudnick LLP
Jeremy B Coffey
One Financial Ctr
Boston, MA 02111
Via First Class Mail

Cairncross & Hempelmann PS
John R Knapp Jr

524 2nd Ave Ste 500

Seattle, WA 98104-2323

Via First Class Mail

Centerbridge Capital Partners LP
Vivek Melwani

375 Park Ave 12th F1

New York, NY 10152-0002

Via First Class Mail

Cohen Milstein Seller & Toll PLLC
Kenneth Rehns

88 Pine Street, 14" F1.

New York, NY 10005

Via First Class Mail

County Attorneys Office

Erica S Zaron Asst County Attorney
2810 Stephen P Clark Center

111 NW First St

Miami, FL 33128-1993

Via First Class Mail

Curtis Mallet Prevost Colt & Mosle LLP
Steven J Reisman

101 Park Ave

New York, NY 10178-0061

Via First Class Mail

Delaware Secretary of the State
Division of Corporations

PO Box 898

Franchise Tax Division

Dover, DE 19903

Via First Class Mail

Dewey & LeBoeuf LLP
Andrew Z Lebwohl

1301 Avenue of the Americas
New York, NY 10019

Via First Class Mail

DLA Piper LLP

Thomas R Califano

1251 Avenue of the Americas
New York, NY 10020-1104
Via First Class Mail

Morris James LLP

Courtney Bookout

500 Delaware Ave Ste 1500
PO Box 2306

Wilmington, DE 19899-2306

Via Hand Delivery

Brown Rudnick LLP
Sigmund S Wissner Gross
Seven Times Sq

New York, NY 10036

Via First Class Mail

Campbell & Levine LLC
Bernard G Conaway

800 N King St Ste 300
Wilmington, DE 19809
Via Hand Delivery

City and County of Denver
Eugene J Kottenstette
Municipal Operations
201 W Colfax Ave Dept 1207
Denver, CO 80202-5332

Via First Class Mail

Connolly Bove Lodge & Hutz LLP
Jeffrey C Wisler

1007 N Orange St

PO Box 2207

Wilmington, DE 19899

Via Hand Delivery

Cox Smith Matthew Inc
Patrick L Huffstickler
112 E Pecan Ste 1800
San Antonio, TX 78205
Via First Class Mail

David D Lennon

Asst Attorney General
Revenue Section

PO Box 629

Raleigh, NC 27602-0629
Via First Class Mail

Delaware Secretary of the Treasury
PO Box 7040
Dover, DE 19903

Via First Class Mail

Dewey & LeBoeuf LLP
Peter A Ivanick

1301 Avenue of the Americas
New York, NY 10019

Via First Class Mail

Eckert Seamans Cherin & Mellot LLC

Ronald S Gellert

300 Delaware Ave Ste 1210
Wilmington, DE 19801

Via Hand Delivery

Electronic Data Systems LLC
Ayala A Hassell

5400 Legacy Dr

MS H3 3A 05

Plano, TX 75024

Via First Class Mail




Entwistle & Cappucci LLP
Andrew J Entwistle

280 Park Ave 26th F]

New York, NY 10017

Via First Class Mail

Ezra Brutzkus Gubner LLP
Robyn B Sokol

21650 Oxnard Street, Suite 500
Woodland Hills, CA 91367

Via First Class Mail

First Pacific Bank of California
Jame Burgess

9333 Genesee Ave Ste 300

San Diego, CA 92121

Via First Class Mail

Fox Rothschild LLP

Jeffrey M Schlerf & Eric M Sutty
919 N Market St Ste 1600
Citizens Bank Center
Wilmington, DE 19801

Via Hand Delivery

Freshfields Bruckhaus Deringer US LLP
Harvey Dychiao

520 Madison Ave

New York, NY 10022

Via First Class Mail

Friedlander Misler

Robert E Greenberg

1101 17th St NW Ste 700
Washington, DC 20036-4704
Via First Class Mail

Greer Herz & Adams LLP
Frederick Black

One Moody Plz 18th FI
Galveston, TX 77550

Via First Class Mail

Hagens Berman Sobol Shapiro LLP
Andrew M Volk

1918 8th Ave Ste 3300

Seattle, WA 98101

Via First Class Mail

Hennigan Bennet Dorman LLP
Michael C Schneidereit

865 S Figueroa St Ste 2900
Los Angeles, CA 90017

Via First Class Mail

IBM Corporation
Vicky Namken
13800 Diplomat Dr
Dallas, TX 75234
Via First Class Mail

Entwistle & Cappucci LLP
Johnston de F Whitman Jr
280 Park Ave 26th Fl

New York, NY 10017

Via First Class Mail

Federal Deposit Insuance Corp
Donald McKinley

1601 Bryan St

PAC 04024

Dallas, TX 75201

Via First Class Mail

Fox Hefter Swibel Levin & Carroll LLP
Margaret Peg M Anderson

200 W Madison St Ste 3000

Chicago, IL 60606

Via First Class Mail

Freshfields Bruckhaus Deringer LLP
Brett Borsare

520 Madison Ave

New York, NY 10022

Via First Class Mail

Fried Frank Harris Shriver & Jacobson LLP

Brian D Pfeiffer

One New York Plaza

New York, NY 10004-1980
Via First Class Mail

Gay McCall Isaacks Gordon & Roberts
David McCall

777 E 15th St

Plano, TX 75074

Via First Class Mail

Greer Herz & Adams LLP
Tara B Annweiler

One Moody Plz 18th Fl
Galveston, TX 77550

Via First Class Mail

Kevin Dean Solonsky

Senior Counsel

Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549-9612

Via First Class Mail

Hewlett Packard Company
Ken Higman

2125 E Katella Ave Ste 400
Anaheim, CA 92806

Via First Class Mail

IBM Credit LLC

Bill Dimos

North Castle Dr., MD 320
Armonk, NY 10504

Via First Class Mail

Entwistle & Cappucci LLP
Joshua K Porter

280 Park Ave 26th Fl

New York, NY 10017

Via First Class Mail

Federal Deposit Insuance Corp
Stephen J Pruss

1601 Bryan St

PAC 04024

Dallas, TX 75201

Via First Class Mail

Baker & McKenzie LLP

David F. Heroy

Ethan Ostrow

One Prudential Plaza, Suite 3600
Chicago, IL 60601

Via First Class Mail

Freshfields Bruckhaus Deringer LLP
Philip Powers

520 Madison Ave

New York, NY 10022

Via First Class Mail

Fried Frank Harris Shriver & Jacobson LLP

Matthew M Roose

One New York Plaza

New York, NY 10004-1980
Via First Class Mail

Goulston & Storrs PC
Christine D Lynch

400 Atlantic Ave
Boston , MA 02110-333
Via First Class Mail

Gulif Group Holdings Acquisitions &
Applications
Beatriz Agramonte

18305 Biscayne Blvd Ste 400
Aventura, FL 33160

Via First Class Mail

Hennigan Bennet Dorman LLP
Bennett ] Murphy

865 S Figueroa St Ste 2900
Los Angeles, CA 90017

Via First Class Mail

Hodges and Associates

A Clifton Hodges

4 E Holly St Ste 202
Pasadena, CA 91103-3900
Via First Class Mail

Internal Revenue Service
Centralized Insolvency Operation
PO Box 7346

Philadelphia, PA 19114-0326

Via First Class Mail




Internal Revenue Service
Centralized Insolvency Operation
11601 Roosevelt Blvd

Mail Drop N781

Philadelphia, PA 19255-0002

Via First Class Mail

Kasowitz Benson Torres & Friedman
Daniel A Fliman

1633 Broadway

New York, NY 10019

Via First Class Mail

Kasowitz Benson Torres & Friedman
Trevor ] Welch

1633 Broadway

New York, NY 10019

Via First Class Mail

Keller Rohrback LLP
Karin B Swope

1201 Third Ave Ste 3200
Seattle, WA 98101-3052
Via First Class Mail

Kelley Drye & Warren LLP
Howard S Steel

101 Park Ave

New York, NY 10178

Via First Class Mail

Landis Rath & Cobb LLP
Matthew B McGuire

919 Market St Ste 1800
Wilmington, DE 19801-3033

Via Hand Delivery

Leslie Stephen Wolfe
711 Van Nuys St

San Diego, CA 92109
Via First Class Mail

Linebarger Goggan Blair & Sampson LLP
Elizabeth Weller

2323 Bryan St Ste 1600

Dallas, TX 75201

Via First Class Mail

Loeb & Loeb LLP
Walter H Curchack
345 Park Ave

New York, NY 10154
Via First Class Mail

Lowenstein Sandler PC
Joseph M Yar

65 Livingston Ave
Roseland, NJ 07068
Via First Class Mail

John Malone

1838 N Valley Mills Dr
Waco, TX 76710

Via First Class Mail

Kasowitz Benson Torres & Friedman
David S Rosner

1633 Broadway

New York, NY 10019

Via First Class Mail

Keller Rohrback LLP
Derek W Loeser

1201 Third Ave Ste 3200
Seattle, WA 98101

Via First Class Mail

Keller Rohrback LLP
Lynn L Sarko

1201 Third Ave Ste 3200
Seattle, WA 98101-3052
Via First Class Mail

King & Spalding LLP
Arthur J Steinberg

1185 Avenue of the Americas
New York, NY 10036-4003
Via First Class Mail

Law Debenture Trust Company of New York

Jame Heaney

400 Madison Ave 4th Fl
New York, NY 10017
Via First Class Mail

Lichtsinn & Haensel

Kathleen R. Dahlgren

111 E Wisconsin Ave Ste 1800
Milwaukee, WI 53202

Via First Class Mail

Loeb & Loeb LLP
Danicl B Besikof

345 Park Ave

New York, NY 10154
Via First Class Mail

Lowenstein Sandler PC
Eric H Horn

65 Livingston Ave
Roseland, NJ 07068
Via First Class Mail

Lowenstein Sandler PC
Michael S Etkin

65 Livingston Ave
Roseland, NJ 07068
Via First Class Mail

Johnson Pope Bokor Ruppel & Burns LLP
Angelina E Lim

PO Box 1368

Clearwater, FL 33757

Via First Class Mail

Kasowitz Benson Torres & Friedman
Paul M Oconnor II1

1633 Broadway

New York, NY 10019

Via First Class Mail

Keller Rohrback LLP

Gary A Gotto

3101 N Central Ave Ste 1400
Phoenix, AZ 85012

Via First Class Mail

Kelley Drye & Warren LLP
Eric R Wilson

101 Park Ave

New York, NY 10178

Via First Class Mail

Landis Rath & Cobb LLP
Adam G Landis

919 Market St Ste 1800
Wilmington, DE 19801-3033

Via Hand Delivery

Law Offices of Lippe & Associates
Emil Lippe Jr

600 N Pearl St Ste S2460

Plaza of the Americas South Tower
Dallas, TX 75201

Via First Class Mail

Lichtsinn & Haensel

Michael J Bennett

111 E Wisconsin Ave Ste 1800
Milwaukee, WI 53202

Via First Class Mail

Loeb & Loeb LLP
Vadim J Rubinstein
345 Park Ave

New York, NY 10154
Via First Class Mail

Lowenstein Sandler PC
IraM Levee

65 Livingston Ave
Roseland, NJ 07068
Via First Class Mail

Lowenstein Sandler PC
Vincent A Dagostino
65 Livingston Ave
Roseland, NJ 07068
Via First Class Mail




Manatee County Tax Collector
Ken Burton

Michelle Leeson

PO Box 25300

Bradenton, FL 34206-5300
Via First Class Mail

McDermott Will & Emery LLP
Gary O Ravert

340 Madison Ave

New York, NY 10173-1922
Via First Class Mail

McGuire Woods LLP
Sally E Edison

625 Liberty Ave 23rd F1
Pittsburgh, PA 15222
Via First Class Mail

Morris James LLP

Brett D Fallon

500 Delaware Ave Ste 1500
PO Box 2306

Wilmington, DE 19899-2306

Via Hand Delivery

Newstart Factors Inc
Gregory Vadasdi

2 Stamford Plaza Ste 1501
281 Tresser Blvd
Stamford, CT 06901

Via First Class Mail

Office of the Attorney General
Deputy Attorney General
James Potter

300 S Spring St Ste 1702

Los Angeles, CA 90013

Via First Class Mail

Office of Thrift Supervision
Darrell W Dochow
Pacific Plaza

2001 Junipero Serra Blvd Ste 650

Daly City, CA 94014-1976
Via First Class Mail

Patterson Belknap Webb & Tyler
Daniel A Lowenthal

1133 Avenue of the Americas
New York, NY 10036-6710

Via First Class Mail

Pepper Hamilton LLP
Evelyn J Meltzer
Hercules Plaza Ste 5100
1313 N Market St
Wilmington, DE 19801
Via Hand Delivery

Perkins Coie LLP
Brian A Jennings

1201 Third Ave 48th Fl
Seattle, WA 98101

Via First Class Mail

Manatee County Tax Collector
Ken Burton

Michelle Leeson

8§19 US 301 Blvd W
Bradenton, FL 34205

Via First Class Mail

McDermott Will & Emery LLP
Nava Hazan

340 Madison Ave

New York, NY 10173-1922
Via First Class Mail

Miami Dade Bankruptcy Unit
Alberto Burnstein

140 W Flagler St Ste 1403
Miami, FL 33130-1575

Via First Class Mail

Morrison & Foerster LLP
Brett H Miller

1290 Avenue of the Americas
New York, NY 10104

Via First Class Mail

O Melveny & Myers LLP
Jason Alderson

Time Square Tower

7 Times Square

New York, NY 10036
Via First Class Mail

Office of the United States Trustee Delaware
Joseph McMahon

844 King St Ste 2207, Lockbox 35
Wilmington, DE 19899-0035

Via Hand Delivery

Oregon Dept of Justice
Carolyn G Wade

Senior Asst Attorney General
1162 Court St NE

Salem, OR 97301-4096

Via First Class Mail

Pension Benefit Guaranty Corp
Joel W Ruderman

Office of the Chief Counsel
1200 K St NW

Washington, DC 20005-4026
Via First Class Mail

Perdue Brandon Fielder Collins & Mott LLP
Elizabeth Banda

PO Box 13430

Arlington, TX 76094-0430

Via First Class Mail

Perkins Coie LLP
Ronald L Berenstain
1201 Third Ave 48th Fl
Seattle, WA 98101

Via First Class Mail

McCreary Veselka Bragg & Allen

Michael Reed

PO Box 1269

Round Rock, TX 78680
Via First Class Mail

McGuire Woods LLP
Nicholas E Meriwether
625 Liberty Ave 23rd Fl
Pittsburgh, PA 15222
Via First Class Mail

Michael P Morton PA
Michael P Morton
1203 N Orange St
Wilmington, DE 19801

Via Hand Delivery

Nationstar Mortgage
350 Highland Dr
Lewisville, TX 75067
Via First Class Mail

O Melveny & Myers LLP
Michael J Sage

Time Square Tower

7 Times Square

New York, NY 10036
Via First Class Mail

Office of Thrift Supervision
Christopher A Sterbenz
Trial Counsel Litigation Div
1700 G StNW

Washington, DC 20552

Via First Class Mail

Patterson Belknap Webb & Tyler
Brian P Guiney

1133 Avenue of the Americas
New York, NY 10036-6710
Via First Class Mail

Pepper Hamilton LLP
David B Stratton
Hercules Plaza Ste 5100
1313 N Market St
Wilmington, DE 19801

Via Hand Delivery

Perkins Coie LLP

Alan D Smith

1201 Third Ave 48th FI
Seattle, WA 98101

Via First Class Mail

Phillips Goldman & Spence PA
Stephen W Spence

1200 N Broom St

Wilmington, DE 19806

Via Hand Delivery



Pillsbury Winthrop Shaw Pittman LLP
Erica Carrig

1540 Broadway

New York, NY 10036-4039

Via First Class Mail

Pillsbury Winthrop Shaw Pittman LLP
Richard Epling

1540 Broadway

New York, NY 10036-4039

Via First Class Mail

Procopio Cory Hargreaves & Savitch LLP
Jeffrey Isaacs

530 B St Ste 2100

San Diego, CA 92101

Via First Class Mail

Reed Smith LLP

James C McCarroll

599 Lexington Ave 30th F1
New York, NY 10022

Via First Class Mail

Richards Layton & Finger PA
Mark D Collins

One Rodney Square

920 N King St

Wilmington, DE 19899

Via Hand Delivery

Rosenthal Monhait & Goddess PA
Carmella P Keener

919 N Market St Ste 1401

PO Box 1070

Wilmington, DE 19899-1070

Via Hand Delivery

San Joaquin County Treasurer & Tax Collector
Christine M Babb

500 E Mail St 1st F1

PO Box 2169

Stockton, CA 95201

Via First Class Mail

Saul Ewing LLP

Mark Minuti

222 Delaware Ave Ste 1200
PO Box 1266

Wilmington, DE 19899

Via Hand Delivery

Scott and Scott LLP
Joseph P Guglielmo
29 W 57th St

New York, NY 10019
Via First Class Mail

Securities & Exchange Commission
15th & Pennsylvania Ave NW
Washington, DC 20020

Via First Class Mail

Pillsbury Winthrop Shaw Pittman LLP
Leo T Crowley

1540 Broadway

New York, NY 10036-4039

Via First Class Mail

Plains Capital Bank Building
Michael S Mitchell

18111 N Preston Rd Ste 810
Dallas, TX 75252

Via First Class Mail

Reed Smith LLP

J Andrew Rahl

599 Lexington Ave
New York, NY 10022
Via First Class Mail

Reed Smith LLP

Kurt F Gwynne

1201 Market St Ste 1500
Wilmington, DE 19801

Via Hand Delivery

Riddeli Williams PS
Joseph E Shickich Jr
1001 4th Ave Ste 4500
Seattle, WA 98154-1192
Via First Class Mail

Rosenthal Monhait & Goddess PA
Norman M Monbhait

919 Market St Ste 1401

PO Box 1070

Wilmington, DE 19899

Via Hand Delivery

Satterlee Stephens Burke & Burke LLP
Christopher R Belmonte

230 Park Ave

New York, NY 10169

Via First Class Mail

Schindler Cohen & Hochman LLP
Daniel E Shaw

100 Wall St 15th F1

New York, NY 10005

Via First Class Mail

Securities & Exchange Commission
Allen Maiza

Northeast Regional Office

3 World Financial Center Rm 4300
New York, NY 10281

Via First Class Mail

Seitz Van Ogtrop & Green PA
Patricia P McGonigle

222 Delaware Ave Ste 1500
Wilmington, DE 19899

Via Hand Delivery

Pillsbury Winthrop Shaw Pittman LLP
Margot P Erlich

1540 Broadway

New York, NY 10036-4039

Via First Class Mail

Platzer Sergold Karlin Levine Goldberg Jaslow
LLP

Sydney G Platzer

1065 Avenue of the Americas 18th F1

New York, NY 10018

Via First Class Mail

Reed Smith LLP

J Cory Falgowski

1201 Market St Ste 1500
Wilmington, DE 19801
Via First Class Mail

Richards Layton & Finger PA
Chun I Jang

One Rodney Square

920 N King St

Wilmington, DE 19899

Via Hand Delivery

Robert M Menar
700 S Lake Ave Ste 325
Pasadena, CA 91106

Via First Class Mail

San Diego Treasurer Tax Collector of California
Bankruptcy Desk

Dan McAllister

1600 Pacific Hwy Rm 162

San Diego, CA 92101

Via First Class Mail

Satterlee Stephens Burke & Burke LLP
Pamela A Bosswick

230 Park Ave

New York, NY 10169

Via First Class Mail

Schindler Cohen & Hochman LLP
Jonathan L. Hochman

100 Wall St 15th F1

New York, NY 10005

Via First Class Mail

Securities & Exchange Commission
Daniel M Hawke

The Mellon Independence Cir

701 Market St

Philadelphia, PA 19106-1532

Via First Class Mail

Severson & Werson PC

Duane M Geck

One Embarcadero Center 26th Fl
San Francisco, CA 94111

Via First Class Mail



Shearman & Sterling LLP
Elizabeth R Pike

Serve via email only
elizabeth.pike@shearman.com

State of Delaware Division of Revenue
Randy R Weller MS No 25

820 N French St 8th F1

Wilmington, DE 19801-0820

Via Hand Delivery

Streusand & Landon LLP
Sabrina L Streusand

515 Congress Ave Ste 2523
Austin, TX 78701

Vig First Class Mail

Susman Godfrey LLP
Edgar Sargent

1201 Third Ave Ste 3800
Seattle, WA 98101

Via First Class Mail

Susman Godfrey LLP
Seth D Ard

654 Madison Ave 5th F1
New York, NY 10065
Vig First Class Mail

Tennessee Dept of Revenue

TN Attorney Generals Office Bankruptcy Div
PO Box 20207

Nashville, TN 37202-0207

Vig First Class Mail

Unisys Corporation

Janet Fitzpatrick Legal Asst
Unisys Way

PO Box 500 MS E8 108
Blue Bell, PA 19424

Vig First Class Mail

US Department of Justice

Jan M Geht Trial Attorney Tax Division
PO Box 227

Washington, DC 20044

Vig First Class Mail

Walter R Holly Jr
10853 Garland Ave
Culver City, CA 90232
Via First Class Mail

Weil Gotshal & Manges LLP
Marcia L Goldstein

767 Fifth Ave

New York, NY 10153

Vig First Class Mail

Freshfields Bruckhaus Deringer LLP
David Russo

520 Madison Ave

New York, NY 10022

Via First Class Mail

State of Washington Dept of Revenue
Zachary Mosner Asst Attorney General
800 Fifth Ave Ste 2000

Seattle, WA 98104-3188

Via First Class Mail

Sullivan & Cromwell LLP
Hydee R Feldstein

1888 Century Park E

Los Angeles, CA 90067-1725
Via First Class Mail

Susman Godfrey LLP
Justin A Nelson

1201 Third Ave Ste 3800
Seattle, WA 98101

Via First Class Mail

Susman Godfrey LLP
Stephen D Susman

654 Madison Ave 5th Fl
New York, NY 10065
Via First Class Mail

Treasurer Tax Collector

Dan McAllister Bankruptcy Desk
1600 Pacific Hwy Room 162

San Diego, CA 92101

Via First Class Mail

US Attorney General US Department of Justice
Michael Mukasey

950 Pennsylvania Ave NW

Washington, DC 20530-0001

Via First Class Mail

Vedder Price PC

Dougtas J Lipke

222 N LaSalle St Ste 2600
Chicago, IL 60601

Via First Class Mail

Washington Mutual Claims Processing
¢/o Kurtzman Carson Consultants
2335 Alaska Ave

El Segundo, CA 90245

Via First Class Mail

Weil Gotshal & Manges LLP
Michael F Walsh

767 Fifth Ave

New York, NY 10153

Via First Class Mail

Singer & Levick PC
Michelle E Shriro

16200 Addison Rd Ste 140
Addison, TX 75001

Via First Class Mail

Steckbauer Weinhart Jaffe LLP
Barry S Glaser

333 S Hope St Ste 3600

Los Angeles, CA 90071

Via First Class Mail

Sullivan & Cromwell LLP
Robert R Urband

1888 Century Park E

Los Angeles, CA 90067-1725
Via First Class Mail

Susman Godfrey LLP
Parker C Folse 111

1201 Third Ave Ste 3800
Seattle, WA 98101

Via First Class Mail

Tannenbaum Helpern Syracuse & Hirchtritt

Roy H Carlin

900 Third Ave 13th F1
New York, NY 10022
Via First Class Mail

Tulare County Tax Collector
Melissa Quinn

221 S Mooney Blvd Rm 14 E
Visalia, CA 93291-4593

Via First Class Mail

US Attorneys Office

Ellen W Slights

1007 N Orange St Ste 700
PO Box 2046

Wilmington, DE 19899-2046

Via Hand Delivery

Verizon Services Corp

William M Vermette

22001 Loudon County Parkway
RoomEl 3 113

Ashburn, VA 20147

Via First Class Mail

Weil Gotshal & Manges LLP
Brian S Rosen

767 Fifth Ave

New York, NY 10153

Via First Class Mail

Weiss Serota Helfman
Douglas R Gonzales

200 E Broward Blvd Ste 1900
Fort Lauderdale, FL 33301
Via First Class Mail




Wells Fargo Bank NA
Thomas M Korsman
625 Marquette Ave
Minneapolis, MN 55479
Via First Class Mail

Willkie Farr & Gallagher LLP
Shelley Chapman

787 Seventh Ave

New York, NY 10019-6099
Via First Class Mail

Young Conaway Stargatt & Taylor LLP
M Blake Cleary

1000 West St 17th FI

Wilmington, DE 19801

Via Hand Delivery

Venable LLP

Gregory A. Cross

750 E. Pratt Street, Suite 900
Baltimore, MD 21202

Via First Class Mail

Howard J. Kaplan, Joseph A. Matteo
Deana Davidian

Arkin Kaplan Rice LLP

590 Madison Avenue, 35" Floor
New York, NY 10022

Via First Class Mail

White & Case LLP

Thomas E Lauria

Wachovia Financial Center
200 S Biscayne Blvd Ste 4900
Miami, FL 33131

Willkie Farr & Gallagher LLP
Thomas H Golden

787 Seventh Ave

New York, NY 10019-6099
Via First Class Mail

Young Conaway Stargatt & Taylor LLP
Robert S Brady

1000 West St 17th F1

Wilmington, DE 19801

Via Hand Delivery

Venable LLP

Jorian L. Rose

1270 Avenue of the Americas, 25" FI.
New York NY 10020

Via First Class Mail

Willkie Farr & Gallagher LLP
Shaunna D Jones

787 Seventh Ave

New York, NY 10019-6099
Via First Class Mail

Wilmington Trust Company
Jame McGinley

520 Madison Ave 33rd Fl
New York, NY 10022

Via First Class Mail

Bifferato LLC

Ian Connor Bifferato

Thomas F. Driscoll 111

800 N. King Street, First Floor
Wilmington, DE 19801

Via Hand Delivery

Smith, Katzenstein & Jenkins LLP

Michael P. Migliore
800 Delaware Avenue, 10" Floor
P. O. Box 410
Wilmington, DE 19899
Via Hand Delivery
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