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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
WASHINGTON MUTUAL, INC., et al.,1   
 
                            Debtors. 
 
 

)
)
)
)
)
)
)
)

 
Chapter 11 

Case No. 08-12229 (MFW) 

(Jointly Administered) 

Hearing Date: July 13, 2011 at 9:30 a.m. 

Re: Dkt. No. 8073 

 
 

OWL CREEK ASSET MANAGEMENT, L.P.’S RESPONSE 
TO THE OBJECTION OF THE OFFICIAL COMMITTEE OF 

EQUITY SECURITY HOLDERS TO CONFIRMATION OF THE 
MODIFIED SIXTH AMENDED PLAN OF REORGANIZATION 

Owl Creek Asset Management, L.P., on behalf of the funds it manages or advises 

(collectively, “Owl Creek”), by and through its undersigned counsel, respectfully submits this 

response (the “Response”) to the Objection of the Official Committee of Equity Security Holders 

(the “EC”) to Confirmation of the Modified Sixth Amended Plan of Reorganization (the “EC 

Objection”) [D.I. 8073].  In support of its Response, Owl Creek respectfully states as follows: 

INTRODUCTION 

1. For more than six months, the EC has been conducting an investigation into the 

general allegations, first raised by Mr. Nate Thoma in his objection to confirmation of the 

Debtors’ Sixth Amended Plan, that the Settlement Note Holders (“SNH”) had traded in the 

securities of WMI while in the possession of material non-public information.  As part of this 

investigation, the SNH provided to the EC tens of thousands of pages of documents (including 

detailed trading records) in response to discovery requests and made witnesses from each of the 

                                                 
1 The Debtors are: (i) Washington Mutual, Inc. (“WMI”) and (ii) Washington Mutual Investment Corp. 
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SNH available for deposition.  The Debtors also made Mr. William Kosturos, the Debtors’ chief 

restructuring officer, available for a full day deposition.   

2. The results of the EC’s investigation are clear—no claim is made in the EC 

Objection that Owl Creek traded in any securities of WMI while in the possession of material 

non-public information.  That should end the inquiry as to Owl Creek, as well as any attempt by 

the EC to reduce, disallow or otherwise adversely impact Owl Creek’s recovery in these cases.  

Unfortunately, having found no evidence to support a claim that Owl Creek engaged in any 

improper trading activity, the EC attempts to construct from whole cloth arguments that the 

Debtors abdicated all fiduciary and other responsibilities for the negotiations with the various 

constituencies in these cases, simply adopting whatever the SNH proposed, and that the SNH 

“hijacked” the settlement and reorganization processes.  Nothing could be further from the truth.   

3. Given the number of organized and well-represented parties in interest in these 

cases (including the Debtors, the Creditors’ Committee, JP Morgan Chase Bank, N.A. (“JPMC”), 

the FDIC, the WMI Noteholders (a group of creditors that in turn consists of different 

subgroups), the WMB Bondholders, the Trust Preferred Securities Group (the “TPS Group”), the 

Litigation Tracking Warrants holders (the “LTW Group”), the EC and others), as well as the fact 

that (a) any settlement ultimately negotiated with JPMC and the FDIC would be subject to 

approval by this Court, after notice and a hearing, in accordance with Rule 9019, and (b) any 

plan negotiated would be subject to a vote of all impaired creditors and equity security holders, 

and compliance with the standards for confirmation under the Bankruptcy Code, the notion that 

any group of creditors could “hijack” the settlement negotiations or the reorganization process 

solely for its own benefit is absurd.  In fact, the hearings that were conducted by this Court with 

respect to the Amended and Restated Settlement Agreement (the “Global Settlement”) and 
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confirmation of the Sixth Amended Plan in December 2010—after more than six months of 

discovery by numerous parties in interest (including the Equity Committee)—are clear and 

convincing evidence that no party “hijacked” (or could hijack) the process. 

4. To be sure, Owl Creek is, and has always been, a strong advocate of positions in 

these cases that would maximize the recoveries on the debt obligations they hold.  But as a party 

in interest, Owl Creek is entitled to so act, either individually or in conjunction with others 

whose interests may be aligned.  Neither Owl Creek nor any of the other SNH was responsible 

for representing the interests of other creditors or equity holders.  They did not agree to act as 

such, never held themselves out as doing such, and no such “obligation” should be imposed upon 

them as a matter of law—particularly not after the fact.  The interests of all of these other parties 

are, and at all times have been, adequately represented in these cases either by the Debtors 

(through the exercise of their fiduciary duties), through their own counsel (individually or in ad 

hoc groups), or by statutory committees appointed to act on their behalf.  The active participation 

and zealous advocacy by each of these parties throughout the cases on behalf of their respective 

constituents has been witnessed by the Court, and undermines any argument that these parties 

somehow expected Owl Creek or any other SNH to look out for their interests. 

5. The real issue here is obvious.  The Plan provides no recovery to the EC’s 

constituents and they do not like that result.  In an effort to change that outcome, in addition to 

the baseless allegations made against Owl Creek and the other SNH, the EC has accused the 

Debtors of failing to exercise their fiduciary duties to equityholders, and the Creditors’ 

Committee of allowing itself to be co-opted by the SNH in violation of its fiduciary duties.  

However, there is not a shred of evidence to support any of these allegations.  The treatment of 

old equity under the Sixth Amended Plan is driven purely by the impact of the “absolute priority 



 

 4 
 
131127.01600/40196007v.1 

rule” and the value available for distribution (which is in turn dictated, in large part, by the 

economics embodied in the Global  Settlement that the Court already found was reasonable).  

Neither Owl Creek nor the other SNH should bear responsibility for that. 

STATEMENT OF FACTS2 

Background 

 
6. Founded in February 2002, Owl Creek is an investment firm that utilizes an 

event-driven strategy.  Krueger Dep. 9:25-11:9, 14:20-15:6, 16:7-10.  Owl Creek identifies and 

evaluates investment opportunities by analyzing publicly-available information and financial 

news about issuers.  Id. at 32:14-33:10, 33:20-34:3, 35:13-36:7, 110:9-20, 120:24-121:2, 141:23-

142:19, 143:3-13.   

7. Owl Creek takes its obligations with respect to insider trading laws very seriously.  

It maintains rigorous policies and procedures designed to prevent, detect and correct any 

violations of the prohibition on insider trading.3  Those policies and procedures prohibit Owl 

Creek employees from: (1) trading, personally or on behalf of others (including on behalf of any 

funds managed by Owl Creek), while in possession of material, nonpublic information; and 

(2) communicating material, nonpublic information to others in violation of the law.  Glickman 

Decl. Ex. B at OWL_0010801.  The Written Procedures require employees who believe they 

might have access to material, nonpublic information immediately to bring the issue to the 

                                                 
2 This discussion is limited to facts specific to Owl Creek.  Facts relevant to the SNH more generally are set forth in 
the joint response of Owl Creek, Centerbridge and Appaloosa prepared by Fried Frank and filed contemporaneously 
herewith (the “AOC Joint Response”).  Citations to “Krueger Dep.” herein refer to the transcript of the June 24, 
2011 deposition of Owl Creek Managing Director Daniel Krueger.  Relevant pages of the transcript are attached as 
Exhibit A to the Declaration of Alan R. Glickman submitted herewith (“Glickman Decl.”). 
3 Owl Creek’s policies and procedures are reflected in the  “Procedures to Prevent and Detect Misuse of Material 
Nonpublic Information” (the “Written Procedures”) that are part of Owl Creek’s Compliance Manual.  Glickman 
Decl. Ex. B at OWL_0010801-0010803; Krueger Dep. 54:6-55:20.  Substantially similar policies and procedures 
have been in effect since prior to Owl Creek’s first investment in WMI securities in late September 2008.  Glickman 
Decl. Ex. C at OWL_0010746-0010748, OWL_0010772-0010774;  Krueger Dep. 63:5-8.   
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attention of Owl Creek’s Chief Operating Officer and General Counsel, who determine what 

further action should be taken.  Glickman Decl. Ex. B at OWL_0010802.  In conjunction with its 

internal analysis of potentially non-public insider information, Owl Creek also consults with 

outside counsel as part of its standard practice.  Krueger Dep. 58:5-15, 58:24-59:20, 79:5-16.   

8. Owl Creek also maintains a “restricted list” of companies (the “Restricted List”), 

to which it adds whenever Owl Creek enters into a confidentiality agreement with a company, 

agrees to review drafts of certain documents, or otherwise determines that it would be prudent to 

restrict trading activity.  Glickman Decl. Ex. B at OWL_0010803; Krueger Dep. 67:20-68:25, 

69:9-70:18, 72:5-10, 74:20-75:24, 80:2-22, 100:6-23.  A decision to remove a company from the 

Restricted List involves “a very careful and thorough analysis [by Owl Creek] of the situation at 

that time” (Krueger Dep. 83:25-84:3) and consultation with one or more of the outside law firms 

that Owl Creek retains.  Id. at 69:12-70:2, 81:15-25, 82:2-12, 82:24-83:10.  Every Owl Creek 

employee receives both an electronic and hard copy of the Restricted List whenever it is updated.  

Id. at 100:24-101:18. 

9. As Owl Creek Managing Director Daniel Krueger testified, “[Owl Creek is] 

extremely conservative about these sorts of issues.  So it is very important to us that we not ever 

get anywhere close to that line.”  Id. at 74:8-19; see also id. at 58:9-15, 79:9-16, 81:15-82:6.  

And in fact, no claim is made in the EC Objection that Owl Creek engaged in insider trading, nor 

could any such claim be made. 

Owl Creek’s Investment In WMI 

10. Owl Creek began investing in WMI in late September 2008, and is currently one 

of the Debtors’ large creditors.  Krueger Dep. 13:8-14:11, 78:11-20.  In the wake of the seizure 

of WMI’s subsidiary, Washington Mutual Bank (“WMB”), the FDIC receivership, the sale of 
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WMB’s assets to JPMC, and the Chapter 11 cases that were filed thereafter, numerous disputes 

arose among the Debtors, JPMC and the FDIC, relating to matters including the ownership of 

more than $5 billion of anticipated tax refunds (the “Tax Refunds”), $4 billion of deposits held at 

WMB in WMI’s name (the “Deposit Accounts”), certain trust preferred securities with a 

liquidation preference of approximately $4 billion (the “TPS”), employee benefit plans and trusts 

created to fund employee-related obligations, intellectual property and contractual rights, shares 

in Visa Inc., and the proceeds of litigation and insurance policies.  Disclosure Statement for the 

Sixth Amended Plan [D.I. 5549] at 1, 2, 5.   

(a) The March 2009 Confidentiality Agreement 

11. Soon after the Petition Date, Owl Creek joined an unofficial group of investors 

comprised primarily of senior bondholders (the “W&C Group”) and represented by White & 

Case LLP (“W&C”).4  Krueger Dep. 123:14-124:10; Kosturos Dep. 115:9-16.5  In March 2009, 

the Debtors invited the W&C Group and other noteholders to a meeting on March 10 (the 

“March 10 Meeting”) to discuss a possible settlement offer to the FDIC and JPMC.  Krueger 

Dep. 180:4-181:16, 199:9-14, 200:6-16. 

12. As a condition of attending the March 10 Meeting, on March 10, 2009, Owl 

Creek and the Debtors entered into the “Confidentiality Agreement (Limited) with Owl Creek 

Asset Management, L.P.” (the “March Confidentiality Agreement”), by which Owl Creek agreed 

to hold any confidential information that was provided to it in confidence, and to use it “only for 

the purpose of participating in the [Chapter 11] Cases.”  Glickman Decl. Ex. E ¶ 1; Krueger Dep. 

82:18-23, 188:2-8.  The other SNH signed substantially identical agreements.  By their terms, the 

                                                 
4 Verified Statement of White & Case LLP, [D.I. 102] (Oct. 20, 2008).  Owl Creek was never a member of the 
Official Committee of Unsecured Creditors (the “Creditors’ Committee”).  EC Objection ¶ 14. 
5 Citations to “Kosturos Dep.” refer to the transcript of the June 30, 2011 deposition of the Debtors’ Rule 30(b)(6) 
witness, William C. Kosturos, relevant pages of which are attached as Exhibit D to the Glickman Declaration. 
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agreements expired on May 8, 2009.  Glickman Decl. Ex. E ¶ 13.  Importantly, the agreement 

included a safe harbor procedure which required that, upon termination, the Debtors publicly 

disclose any material non-public information provided to the SNH.6  Upon signing the 

agreement, Owl Creek ceased trading in the Debtors’ securities, and did not trade again until 

after the agreement—and Owl Creek’s obligations under it—expired.  Krueger Dep. 74:20-75:5, 

82:18-85:10, 188:2-16.   

13. Owl Creek’s involvement in the ensuing settlement discussions was hardly 

extensive.  It attended the March 10 Meeting and received the Debtors’ terms sheets dated 

March 5 and March 11, 2009 and JPMC’s March 18 response.  Krueger Dep. 178:24-179:8, 

Glickman Decl. Exs. F, G.  On March 24, JPMC filed an adversary proceeding against the 

Debtors seeking declaratory judgment that it owned the disputed assets.  Disclosure Statement 

for the Sixth Amended Plan [D.I. 5549] at 4; Kosturos Dep. 90:9-91:3. 

14. On May 8, 2009, the March Confidentiality Agreement expired by its terms. 

Glickman Decl. Ex. E ¶ 13.  Before Owl Creek removed the Debtors from its Restricted List, in 

an abundance of caution, it took several steps to ensure that trading in WMI securities would not 

violate the securities laws.  First, Owl Creek obtained an email from Brian Rosen, the Debtors’ 

lead counsel, representing that the Debtors had made all required disclosures of material 

nonpublic information, as required under the March Confidentiality Agreement.  Glickman Decl. 

Ex. H; Krueger Dep. 82:24-83:10, 189:11-190:16, 192:5-16, 217:8-24, 218:8-15.  In addition, 

Owl Creek consulted with securities counsel from two outside law firms, W&C and Schulte Roth 

& Zabel LLP, regarding the decision to become unrestricted.  Id. at 82:24-83:10, 84:12-85:2, 

                                                 
6 Glickman Decl. Ex. E ¶ 13 (“Upon the termination of this Agreement pursuant hereto, the Debtors shall make 
public disclosure (within the meaning of Rule 101 of Regulation FD) of a fair summary, as reasonably determined 
by the Debtors, of any Confidential Information that constitutes material non-public information under U.S. federal 
securities laws.”)  
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192:5-16.  Finally, Owl Creek itself “considered all the facts that existed at that point in time and 

came to a decision.”  Id. at 192:12-16; see also id. at 83:16-84:8.   

(b) The November Confidentiality Agreement 

15. Thereafter, Owl Creek left the W&C Group to join another unofficial investor 

group (the “FF Group”), represented by Fried, Frank, Harris, Shriver & Jacobson LLP (“Fried 

Frank”).  Krueger Dep. 38:18-39:10.  Other members of the FF Group included Appaloosa 

Management L.P. (“Appaloosa”) and Centerbridge Partners, L.P. (“Centerbridge”), both of 

whom—like Owl Creek—had large holdings of junior subordinated debentures known as 

“PIERS,” and thus shared Owl Creek’s interests.7  At certain times, the FF Group also included 

Aurelius Capital Management, LP (“Aurelius”).  By contrast, the W&C Group consisted of 

senior bondholders.  Kosturos Dep. 115:9-16.  

16. On November 16, 2009, Owl Creek entered into a second agreement with the 

Debtors, entitled the “Confidential Agreement (Limited) with Owl Creek Asset Management 

L.P., on behalf of certain funds for which it acts as investment adviser” (the “November 

Confidentiality Agreement”).  Glickman Decl. Ex. I.  The other SNH entered into substantially 

identical agreements.  The agreements included the same confidentiality and use restrictions as 

the March Confidentiality Agreement, and provided that they would expire by their terms no 

later than December 31, 2009.  Id. ¶¶ 1, 13.  The November Confidentiality Agreement also 

included an explicit safe harbor provision that required the Debtors to “immediately make public 

disclosure . . . of any Confidential Information that constitutes material non-public information 

under U.S. federal securities laws” upon termination of the Agreement.  Id.  Upon signing the 

November Confidentiality Agreement, Owl Creek put the Debtors on the Restricted List and 
                                                 
7 Kosturos Dep. 115:17-19; First Supplemental Verified Statement of Fried, Frank, Harris, Shriver & Jacobson LLP  
pursuant to Rule 2019 of the Federal Rules of Bankruptcy Procedure [D.I. 3761] (May 17, 2010); see also 
Disclosure Statement for the Sixth Amended Plan [D.I. 5549] at 41.. 
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suspended all trading in the Debtors’ securities until December 30, 2009, when the November 

Confidentiality Agreement was terminated by agreement of the parties.  Krueger Dep. 74:20-

75:5; 85:11-86:22.   

17. During the two weeks after Owl Creek signed the November Confidentiality 

Agreement, the Debtors disclosed to the SNH that they anticipated receiving approximately $2.5 

billion of additional tax refunds (the “Second Tax Refund”) as the result of passage of the  

Worker, Homeownership, and Business Assistance Act of 2009 (“WHBA”).  Owl Creek also 

received a November 23, 2009 term sheet that Debtors sent to JPMC, as well as JPMC’s one-

page response to that term sheet, dated November 30, 2009.  Krueger Dep. 222:25-223:11; 

226:11-13; 231:20-23; Glickman Decl. Ex. J.  The term sheets that were exchanged by the 

Debtors and JPMC reflected numerous differences in their respective positions, including with 

respect to the allocation of the Tax Refunds (as well as the Second Tax Refund), and did not 

even mention any allocation to the other parties (such as the FDIC and WMB Bondholders) that 

ultimately shared in the Tax Refunds in the Global Settlement.8  Not surprisingly, the 

negotiations during that period did not result in an agreement.   

18. On December 30, 2009, before Owl Creek removed the Debtors from its 

Restricted List, the Debtors filed the November 2009 Monthly Operating Report, disclosing the 

Second Tax Refund (Kosturos Dep.  268:9-269:8), and Debtors’ counsel sent FF an email 

assuring it that once the November 2009 Monthly Operating Report was filed, “WMI [would] 

consider all necessary disclosure obligations to have been satisfied and the Confidentiality 

Agreement . . .  terminated.”  Glickman Decl. Ex. L. 9  Owl Creek also again consulted with 

                                                 
8 Glickman Decl. Exs. J, K; Sixth Amended Plan [D.I. 5548], Exhibit H (Oct. 6, 2010). 
9Owl Creek believes that the Debtors complied with its disclosure obligations under the March and November 
Confidentiality Agreements.  However, to the extent this Court determines otherwise, the SNH would have 
administrative expenses claims against the Debtors’ estates for breach of an ordinary course agreement entered into 
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outside counsel regarding whether it would be permissible to trade in the Debtors’ securities 

upon termination of the agreement.  Krueger Dep. 85:25-86:16.  

ARGUMENT 

I. The SNH’s Role In The Chapter 11 Cases Was Entirely Appropriate. 

19. In its Objection, the EC asserts that the SNH usurped the role of Debtor and 

Creditors’ Committee and used that power to “hijack” negotiations of the Global Settlement with 

JPMC and the FDIC, and to dictate the terms of the Debtors’ Sixth Amended Plan.  As reflected 

above and further discussed in the AOC Joint Response, there is no basis whatsoever for these 

claims. 

II. Owl Creek Did Not Misuse Confidential Information Obtained in Bankruptcy. 

20. The EC cannot and does not allege that Owl Creek engaged in insider trading.  

Indeed, the EC tacitly acknowledges that Owl Creek did not do so by limiting its insider trading 

claims to Aurelius and Centerbridge.  EC Objection at 20, heading A, ¶¶ 38, 42-44, 46-47, 60-62.  

Owl Creek vigorously disagrees with the EC’s claim that Aurelius and Centerbridge engaged in 

improper trading, and respectfully refers the Court to their responses to the EC Objection.  In 

Owl Creek’s case, however, no insider trading claim is even made.   

21. Despite limiting its insider trading allegations to Aurelius and Centerbridge, the 

EC conclusorily asserts that “the Settlement Noteholders’ claims” should be disallowed and that 

“the Settlement Noteholders traded in violation of a number of fiduciary duties.”  Id. ¶¶ 38-47.  

Inasmuch as the EC alleges no facts whatsoever as to any trading by Owl Creek, much less 

improper trading, the EC’s claims that the SNH traded in violation of fiduciary duties are 

                                                                                                                                                             
post-petition (the “SNH Admin. Claims”).  In such an event, in order for the Sixth Amended Plan to comply with 
section 1129(a) of the Bankruptcy Code, sections 43.2, 43.6 and 43.7 and 43.8 of the Sixth Amended Plan would 
have to be modified to allow the SNH to assert the SNH Admin. Claims and the Debtors would have to reserve 
amounts sufficient to satisfy those claims. 
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irrelevant in Owl Creek’s case.10  Nonetheless, we respond below to EC’s meritless assertions 

that the SNH are fiduciaries and/or non-statutory insiders. 

A. The SNH Are Not Fiduciaries To The Creditors, Estate or Equity. 

22. After six months of discovery and four days of hearings to consider approval of 

the Global Settlement and confirmation of the Sixth Amended Plan in December 2010, this 

Court concluded that “[t]he Settlement Noteholders [including Owl Creek] were not acting in 

this case in any fiduciary capacity; their actions were taken solely on their own behalf, not 

others.”  In re Wash. Mut., Inc., 442 B.R. 314, 349 (Bankr. D. Del. 2011) (emphasis added).  

Under the law of the case doctrine, there is no justification for revisiting that decision now.  See, 

e.g., Christianson v. Colt Indus. Operating Corp., 486 U.S. 800, 816-17 (1988); Scheafnocker v. 

Comm’r, __F.3d__, 2011 WL 1467198, at *3 (3d Cir. Apr. 19, 2011).  As described below, there 

is no basis for the EC’s fiduciary duty claims in any event. 

(1) The SNH Were Not Temporary Insiders Under Dirks. 

23. Relying on Dirks v. SEC, 463 U.S. 646 (1983), the EC argues that the SNH 

became “temporary insiders” as a result of their involvement in these Chapter 11 cases.  In Dirks, 

the Supreme Court noted that when a corporate outsider has “entered into a special confidential 

relationship in the conduct of the business of the enterprise and [is] given access to information 

solely for corporate purposes,” the outsider may be deemed to be a fiduciary to the corporation’s 

                                                 
10 Because the EC Objection contains no allegations about trading by Owl Creek, the EC’s unsupported additional 
claim that no duty is required in order for trading to be deemed improper is also irrelevant to Owl Creek.  So too is 
any suggestion by the EC that the SNH were in possession of material non-public information.  In any event, there is 
no basis for suggesting that the proposals reflected in term sheets exchanged by the Debtors and JPMC in settlement 
discussions were material.  See Basic Inc. v. Levinson, 485 U.S. 224, 238 (1988) (materiality of contingent events 
“will depend at any given time upon a balancing of both the indicated probability that the event will occur and the 
anticipated magnitude of the event in light of the totality of the company activity.” (internal quotation marks 
omitted)); see also Gay v. Axline, No. 93-1491, 1994 U.S. App. LEXIS 8989, at *15-25 (1st Cir. Apr. 28, 1994) 
(unpublished opinion) (discussions regarding contract for significant product sale were immaterial due to the 
contract’s uncertain and contingent status).  For a more detailed discussion of the insider trading issue, we 
respectfully refer to the submissions of Aurelius and Centerbridge. 
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shareholders.  Id. at 655 n. 14.  The SNH had no such relationship with the Debtors here.  Under 

Dirks, temporary insider status is created when an outsider is engaged by the corporation to 

advance a corporate interest, not when the corporation and the outsider are working together 

toward a goal in which they each have distinct interests.11 

24. Here, neither the Debtors nor the SNH ever intended, or even considered, the 

SNH to be acting on behalf of the Debtors, whether as consultants or advisors or in any other 

capacity.  It was always clear that Owl Creek and the other SNH became involved in settlement 

discussions, and entered into the March and November Confidentiality Agreements, to further 

their own economic self-interest in the adequacy of any settlement from their point of view, and 

the Debtors were fully aware of the divergence between their respective interests.  See, e.g. 

Kosturos Dep. 185:5-14 (“Ultimately I’m the debtor… The debtor needs to make its own 

decisions that not necessarily are always going to be agreed upon by creditors….”); 202:10-13 

(the SNH “wanted to get the most they could and that’s what they’re in business for.”).12 

25. Even if the Debtors gave the SNH access to confidential information in part to 

further the Debtors’ interest in furthering settlement negotiations and facilitate progress of the 

                                                 
11 As Dirks explained, the temporary insider rule would apply in circumstances “such as where corporate 
information is revealed legitimately to an underwriter, accountant, lawyer, or consultant working for the 
corporation….”  Id.  That is also reflected in the cases Dirks cited.  See In re Investors Mgmt. Co., 44 S.E.C. 633 
(1971) (confidential information disclosed to prospective underwriter retained by corporation for securities 
offering); In re Van Alstyne, Noel & Co., 43 S.E.C. 1080 (1969) (same); In re Merrill Lynch, Pierce, Fenner & 
Smith, Inc., 43 S.E.C. 933 (1968) (same).  Courts continue to limit temporary insider status to those who act as either 
formal or informal consultants.  See Sawant v. Ramsey, 742 F. Supp. 2d 219, 238 (D. Conn. 2010) (defendant 
shareholder who played no consulting or advisory role for the corporation not a temporary insider). 
12 To support its temporary insider claim, the EC relies on a law review article.  EC Objection ¶ 50 (quoting Mark J. 
Krudys, Insider Trading by Members of Creditors’ Committees—Actionable!, 44 DePaul L. Rev. 99, 142 (1994)).  
That reliance is misplaced.  First, contrary to the suggestion in the article, the test is whether information is shared 
“solely” for a corporate purpose, and it is not sufficient that this has been the “primary reason.”  Second, in this case 
the SNH’s goal was to achieve an adequate recovery on their bonds, not to serve the Debtors.  The EC also 
references an article that observes that “members of a creditors committee overseeing a reorganization of the issuer 
would be treated as insiders.”  Donald C. Langevoort, 18 Insider Trading Regulation, Enforcement and Prevention 
§ 3:8 (Database updated April 2011).  However, Owl Creek is not, nor ever was, a member of the Creditors’ 
Committee in these Chapter 11 cases. 
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cases, the temporary insider theory would not apply.  Under Dirks, an outsider acquires 

temporary insider status only when he is given access to confidential information “solely for 

corporate purposes.”  Dirks, 463 U.S. at 655 n.14 (emphasis added). That was clearly not the 

case here, as the EC itself recognizes.  EC Objection ¶ 12 (“The Settlement Note Holders goal in 

these negotiations was always to achieve certain levels of recovery on their bonds.”).13 

26. Further, should the Court find that Owl Creek and/or the other SNH became 

temporary insiders of the Debtors as a result of entering into the Confidentiality Agreements, the 

concomitant duty to refrain from trading was coextensive with the terms of those agreements, not 

perpetual.  See Spa Time, Inc. v. Bally Total Fitness Corp., 28 Fed. App’x 131 (3d Cir. 2002) 

(unpublished opinion) (parties’ awareness of limited nature of the parties’ relationship belied any 

intention that agreement would be perpetual).  Accordingly, when the Confidentiality 

Agreements terminated, so did Owl Creek’s obligations thereunder. 

(2) The SNH Owed No Duty To Other Noteholders Not to Trade. 

27. The EC argues that “by acquiring blocking positions in all the subordinated 

classes, and negotiating and acting collectively, the [SNH] took on obligations to other members 

of those classes.”  EC Objection ¶ 52.  There is no basis for the EC’s novel theory. 

28. As a threshold matter, and as discussed above, this Court already has concluded 

that the SNH were not fiduciaries.  To attempt to evade the law of the case doctrine, the EC 

invokes a passage from the Court’s prior ruling on the applicability of Bankruptcy Rule 2019, in 

which the Court noted that “[t]he case law . . . suggests that members of a class of creditors may, 

in fact, owe fiduciary duties to other members of the class.”  In re Wash. Mut., Inc., 419 B.R. 

271, 278 (Bankr. D. Del. 2009) (emphasis added) (the “Rule 2019 Decision”).  However, that 
                                                 
13 Nor is there any basis for the EC’s suggestion that if the information was not provided solely for a corporate 
purpose, then it must have been provided for an improper one, such as to permit trading on material nonpublic 
information.  EC Objection p. 26 n.8.  That is simply a non sequitur. 
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portion of the Court’s decision is clearly dicta and, as such, it is not law of the case.14  That is 

particularly so inasmuch as the Court’s conclusion earlier this year that the SNH were not 

fiduciaries was subsequent to the Rule 2019 Decision and—unlike that decision—was based on a 

lengthy hearing and fully developed factual record. 

29. Moreover, given the factual record, neither of the cases referenced in the 2019 

Decision would support a finding that the SNH owed fiduciary duties to other holders.  In Young 

v. Higbee Co., 324 U.S. 204 (1945), the Supreme Court held that two preferred shareholders who 

appealed a plan’s confirmation breached their fiduciary duties to other preferred shareholders 

when they “sold their stock and their appeal” to the insiders of the reorganized debtor for a 

premium, thereby depriving other preferred stockholders of a ratable distribution of the bankrupt 

estate.  324 U.S. at 206-07.  The Supreme Court found that the preferred shareholders who 

appealed owed the class of stockholders affected by the appeal an obligation to act in good faith, 

particularly since they filed their appeal under a “statute passed to protect the interests of all 

[shareholders].”  Id. at 210, 212.  Here, the SNH will not receive a disproportionate benefit under 

the Sixth Amended Plan vis-à-vis other class members, and did not owe any statutory duties to 

other noteholders or control either their rights or the rights of anyone else.15 

30. The court’s decision in Official Committee of Equity Security Holders of Mirant 

Corp. v. Wilson Law Firm, P.C. (In re Mirant Corp.), 334 B.R. 787 (Bankr. N.D. Tex. 2005), is 

also inapposite.  There, the court found that a shareholder, who claimed to be counsel to a non-

existent ad hoc shareholders committee by portraying himself to the “public . . . as a fiduciary” 

                                                 
14 See Council Tree Commc’ns, Inc. v. FCC, 503 F.3d 284, 292 n.5 (3d Cir. 2007); 718 Arch St. Assocs., Ltd. v. 
Blatstein (In re Blatstein), 260 B.R. 698, 715-16 (E.D. Pa. 2001). 
15 Any interested parties in these cases always had the independent right to be heard under Section 1109(b) of the 
Bankruptcy Code, to meet with the Debtors and their advisors, to vote to accept or reject the plan and to enforce the 
panoply of other rights afforded to individual creditors under the Bankruptcy Code and Rules. 
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and broadcasting that he represented “current shareholders” of the company, assumed a fiduciary 

role as to the class.  334 B.R. at 791, 793 & n.9.  Here, the SNH never participated in the Chapter 

11 cases as representatives of anyone other than themselves, and never sought or obtained 

representative status.  They simply acted to advance their common objective to maximize their 

recoveries. 

31. Even if the SNH did owe similarly situated creditors a duty, that duty would inure 

solely to those creditors.  The EC acts on behalf of equity security holders, and therefore would 

lack standing to enforce any such duty.  See N. Am. Catholic Educ. Programming Found., Inc. v. 

Gheewalla, 930 A.2d 92, 101-03 (Del. 2007) (holding that creditors have no direct cause of 

action against directors because directors’ duties are owed to the corporation).16 

(3) The SNH Did Not Take on the Obligations of a Creditors’ Committee. 

32. The EC also argues that the SNH took on the role and duties of the Creditors’ 

Committee, including fiduciary duties, and thus should be held to the same standards as 

Creditors’ Committee members with respect to restrictions on trading.  The EC cites no case nor 

any other authority in support of this extraordinary suggestion, but rather references only the 

“unique facts of this case.”  However, the facts of these cases are anything but unique. 

33. As this Court has no doubt seen time and again, creditors with substantial interests 

in a debtor’s debt and/or equity securities—sometimes alone and sometimes with others holding 

aligned interests—engage with the debtor and other parties in interest in settlement discussions 

designed to facilitate a consensual plan of reorganization.  In fact, debtors often reach out to 

                                                 
16 Even assuming that a duty existed or could be enforced by the EC, there could be no breach of any such duty in 
these cases.  The SNH negotiated for a plan that maximized the distribution for the SNH, and all creditors in the 
same classes as the SNH with an allowed claim will receive the identical treatment.  Not surprisingly, none of these 
alleged beneficiaries has raised any allegations of breach by the SNH.  Nor can the EC claim that any insider trading 
by Owl Creek breached such a duty.  As noted earlier, no allegations of insider trading are asserted against Owl 
Creek. 
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holders of substantial claims and/or interests because they know that the support of such 

creditors will be important to the debtor’s ability to confirm a plan of reorganization.  This is 

particularly the case where settlement discussions are ongoing with parties who are in litigation 

with a debtor, and where the settlement will be subject to approval under the standards of 

Bankruptcy Rule 9019.  The debtor will want comfort that the settlement will be supported by 

(or at least not opposed by) the holders of substantial claims, and the litigating parties likely will 

not want to be subject to additional demands by creditors not “in the room” after reaching an 

agreement with the debtor.  Participation by holders of substantial claims in litigation-related 

settlement discussions is the rule, not the exception. 

34. Accordingly, there are no “unique facts” that warrant imposing fiduciary duties on 

Owl Creek or the other SNH.  While Owl Creek and the other SNH were actively involved in the 

settlement discussions, so were the Debtors, the Creditors’ Committee, the different 

constituencies of WMI Noteholders (which did not always agree among themselves, or with the 

Debtors or Creditors’ Committee) and other parties in interest—all of whom were represented by 

highly competent counsel and, in some instances, financial advisors.  And despite the EC’s 

assertion that “the Settlement Note Holders held great power over the Creditors’ Committee 

itself, through their influence over two of the indenture trustees who sit on the Creditors’ 

Committee,” there is no evidence to support that assertion.  As this Court has observed, the 

Creditors’ Committee has been an active participant in all aspects of these cases zealously 

representing the interests of its constituents consistent with its fiduciary duties.17 

                                                 
17 While Owl Creek and the other SNH may hold a majority in principal amount of some notes for which the 
indenture trustees serve on the Creditors’ Committee, the EC offers no basis to conclude that Owl Creek or the other 
SNH have ever given any direction to the indenture trustees in these cases, or otherwise interfered with the exercise 
of their duties.   
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35. The EC also argues that because Owl Creek and the other SNH owned substantial 

amounts of the subordinated debt, they “held more sway in negotiations than any constituency” 

since “no deal could pass without their votes.”  However, the existence of parties holding 

substantial amounts of debt also is by no means “unique” in the bankruptcy context.  It is not a 

basis for treating them as members of the Creditors’ Committee. 

B. The SNH Were Not Non-Statutory Insiders. 

36. The EC also seeks to thrust additional burdens on the SNH by claiming that they 

were non-statutory insiders.  For the SNH to qualify as non-statutory insiders, this Court must 

find that the transactions between the SNH and the Debtors “were not conducted at arm’s 

length.”  See Schubert v. Lucent Techs, Inc. (In re Winstar Commc’ns, Inc.), 554 F.3d 382, 396-

97 (3d Cir. 2009).  There is no basis for so concluding here. 

37. The cases invoked by the EC are entirely inapposite.  In Winstar, the court found 

Lucent Technologies to be a non-statutory insider when it used its dual role—as Winstar 

Communication’s pre-bankruptcy trade vendor and as lender—to transform Winstar into a 

“‘mere instrumentality to inflate Lucent’s own revenues . . . [W]hat began as a strategic 

partnership to benefit both parties quickly degenerated into a relationship in which the much 

larger company [Lucent] bullied and threatened the smaller [Winstar] into taking actions that 

were designed to benefit the larger at the expense of the smaller.’”  Id. at 392-93 (quoting 

Shubert v. Lucent Techs., Inc. (In re Winstar Commc’ns, Inc.), 348 B.R. 234, 284, 251 (Bankr. 

D. Del. 2005)).  This case bears no resemblance to Winstar. 

38. The court’s decision in In re Krehl, 86 F.3d 737 (7th Cir. 1996), is also not on 

point.  In that case, the Seventh Circuit found that Krehl was an insider because he “was for all 

intents and purposes the corporate entity itself.  He was [the corporation]’s president, the owner 
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of all of its stock, and a director on its board.  Krehl also managed [its] day-to-day operations and 

established its corporate policies.  He knew everything about the corporation that there possibly 

was to know.”  Id. at 742.  No remotely similar claim can be made as to the SNH. 

39. The other cases cited by the EC are equally inapplicable.  See Luedke v. Delta Air 

Lines, Inc., 159 B.R. 385 (S.D.N.Y. 1993) (claims were against creditors’ committee based on its 

being a joint sponsor and proponent of a plan, and had nothing to do with the non-statutory 

insider doctrine); Official Unsecured Creditors’ Comm. of Broadstripe, LLC v. Highland Capital 

Mgmt., LP (In re Broadstripe, LLC), 444 B.R. 51, 81 (Bankr. D. Del. 2010) (summary judgment 

denied where creditor, among other things, “directed management hiring and firing,” was 

“directly involved” in CEO’s selection, and required debtor to hire creditor’s affiliate as 

consultant); In re Allegheny Int’l, Inc., 118 B.R. 282, 298-99 (Bankr. W.D. Pa. 1990) (creditor 

“exploited” access by, among other things, seeking information from employees in violation of 

court orders).  There is no basis whatsoever to conclude that the SNH are non-statutory insiders, 

and the EC’s attempt to impose that status on them should be squarely rejected. 

III. Owl Creek Is Entitled To Post-Petition Interest At The Contract Rate. 

40. As set forth in the AOC Joint Response, there is no basis for depriving the SNH 

of the contract rate of interest on their WMI notes.  Nor is there any basis for the EC’s allegation 

that the “egregious facts” present here justify application of the federal judgment rate (EC 

Objection ¶¶ 70-71).  As discussed herein and in the AOC Joint Response, Owl Creek has done 

nothing wrong.  Owl Creek has not—and is not alleged by the EC to have—engaged in insider 

trading with respect to securities issued by WMI.  From the outset of these chapter 11 cases, Owl 

Creek has advanced its own interests as a significant creditor, which helped to push these cases 

to a consensual resolution that maximizes the value of the Debtors’ estates and avoids years of 
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complex and expensive litigation between the large number of constituencies active in these 

cases.  As such, Owl Creek engaged in no inequitable conduct, had no conflict that tainted the 

reorganization and caused no harm to the estate, and neither did the other SNH.18 

CONCLUSION 

For all of the foregoing reasons, Owl Creek respectfully requests entry of an order 

(i) overruling the EC Objection, (ii) confirming the Sixth Amended Plan, and (iii) granting Owl 

Creek such other and further relief as the Court may deem just and appropriate. 

Wilmington, Delaware 
Dated: July 11, 2011  

 
 
 
 

BLANK ROME LLP 

       /s/ Victoria Guilfoyle            . 
Michael DeBaecke (DE No. 3186) 
Victoria Guilfoyle (DE No. 5183) 
1201 Market Street, Suite 800 
Wilmington, Delaware 19801 
Telephone:  (302) 425-6400 
Facsimile:  (302) 425-6464 
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Guilfoyle@blankrome.com 

- and -  

SCHULTE ROTH & ZABEL LLP 
Alan Glickman, Esq. (admitted pro hac vice) 
Adam C. Harris, Esq. (admitted pro hac vice) 
Brian D. Pfeiffer, Esq. (admitted pro hac vice) 
919 Third Avenue 
New York, NY  10022 
Telephone:  (212) 756-2000 
Facsimile:  (212) 593-5955 
Email:  alan.glickman@srz.com 

adam.harris@srz.com 
brian.pfeiffer@srz.com 

 
Attorneys for Owl Creek Asset Management, L.P. 

                                                 
18To the extent this Court believes that the conduct of any of the SNH warrants imposition of the federal judgment 
rate rather than the contract rate, the decreased interest rate should only apply to that specific SNH.  Unlike the 
situation in the Coram case, if there was misconduct by a SNH, it only benefited the individual creditor and not the 
class as a whole.  See In re Coram Healthcare Corp., 315 B.R. 321 (Bankr. D. Del. 2004) (finding that the 
misconduct of one creditor benefited the entire class of creditors such that it would be inequitable to also award 
default interest to that class). 

In response to the EC’s other challenges to the Plan, Owl Creek respectfully refers to the Debtors’ submissions. 
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1       HIGHLY CONFIDENTIAL - D. KRUEGER

2      Aurelius.

3      Q.    Good morning, Mr. Krueger.  So

4 the entity you work for is Owl Creek Asset

5 Management; is that correct?

6      A.    That's mostly correct.

7      Q.    What did I miss?  Correct me.

8 Let's get it all the way correct.

9      A.    If you are asking me whose name

10 is on the checks that I get, I don't know.

11 But when I think about where I work, I think

12 about Owl Creek Asset Management, which is a

13 management company that manages separate

14 legal funds.

15      Q.    Owl Creek Asset Management is a

16 limited partnership; is that right?

17      A.    Owl Creek Asset Management, I am

18 not sure.

19      Q.    I think as we have it on some of

20 the legal documents in the bankruptcy, it is

21 LP, which I assume means limited partnership.

22 If I just refer to that entity as Owl Creek,

23 you will understand what I mean today?

24      A.    Yes.

25      Q.    And you said Owl Creek manages
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1       HIGHLY CONFIDENTIAL - D. KRUEGER

2 because there is so many redactions.

3 Actually, let me strike that last question.

4            Can you turn to 10766?

5      A.    Yes.

6      Q.    That appears to be another cover

7 page?

8      A.    Um-hum.

9      Q.    Can you explain to me the

10 relationship between this document, if it is

11 a separate document, and the one that is on

12 the first page of Exhibit 129, Bates 10759?

13      A.    Yes.  I believe 10766 is Appendix

14 A to this document, which is a Compliance

15 Manual, and also on the -- on 10761, it lists

16 the appendices, and it appears that

17 Appendix A is the Employee Handbook.

18      Q.    Okay.  So go forward to 10770.

19      A.    Okay.

20      Q.    This is the section of the

21 Employee Handbook on inside information.  Do

22 you see that?

23      A.    Yes.

24      Q.    Look at the second paragraph

25 under "inside information," and I will read
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1       HIGHLY CONFIDENTIAL - D. KRUEGER

2 a confi agreement or some other request from

3 another party, not because you determined

4 that information you had was, at that point

5 in time, was inside information?

6            MR. GLICKMAN:  Objection to the

7      form of the question.

8      A.    Yes, our -- this document and our

9 policy regarding our restricted list is a

10 mechanic -- you know, we are extremely

11 conservative about these sorts of issues.  So

12 it is very important to us that we not ever

13 get anywhere even close to that line.

14            So I am not sure exactly the way

15 you phrased it in your question, but we would

16 put things on our restricted list, we do put

17 things on our restricted list, even though we

18 are not in possession of material non-public

19 information.

20      Q.    What are the reasons that you can

21 remember from the Washington Mutual case,

22 what are the reasons why you put the

23 securities on the restricted list?

24      A.    I remember two reasons.  One

25 reason was because we signed a confi with the
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1       HIGHLY CONFIDENTIAL - D. KRUEGER

2 Number 149.  It is an E-mail dated 11/23/09,

3 and the draft term sheet is dated the same.

4            The document from your files,

5 which is similar, does not have a date, and I

6 do not believe I know a date.  It is not

7 included in your counsel's Privilege Log

8 because it is not redacted; I don't believe.

9 But I will confirm that.

10      A.    I don't -- well, to answer your

11 question, I don't remember -- I am not sure

12 what your specific question was, but I don't

13 remember these term sheets, if that was your

14 question.

15      Q.    I was asking, in particular, if

16 you remember seeing the Document '974 or

17 Exhibit 150.  My follow-up --

18      A.    No.

19      Q.    I'm sorry.

20      A.    I don't.

21      Q.    And my follow-up would be, does

22 seeing these two things together refresh your

23 recollection about Owl Creek's involvement in

24 preparing a settlement proposal to JPMC

25 during the pendency of the Confidentiality
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1        W. Kosturos - Highly Confidential

2 December 30th was appropriate.

3      Q.    Did you explicitly consider whether

4 or not to disclose the settlement proposals

5 though?

6      A.    Yes.

7      Q.    And you determined not to.

8      A.    We determined not to.

9      Q.    What was the basis of that

10 determination?

11      A.    Those discussions are really subject

12 to attorney product privilege discussions.

13      Q.    It was all advice of counsel?

14            Do you have any reasons for deciding

15 not to disclose that that are not coming from

16 your lawyers?

17      A.    No.

18      Q.    Did you understand that the

19 settlement noteholders were free to trade or

20 analyze their trading decisions based on the

21 information in those settlement proposals after

22 the expiration of the Confidentiality Agreement?

23      A.    That was my understanding.

24            MR. SARGENT:  I don't have any more

25      questions.
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