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IN THE UNITED STATES BANKRUPTCY COURT 
DISTRICT OF DELAWARE 

 
In re: 
 
WASHINGTON MUTUAL, INC., et al., 
 

Debtors. 
 
 

Chapter 11 
 
Case No. 08-12229 (MFW) 
 
Jointly Administered 
 
Hearing Date:  January 11, 2012 at 2:00 p.m. (EST) 
Related Dkt. Nos. : 9178, 9179, 9180, 9181 

 
OBJECTION TO THE DISCLOSURE STATEMENT 
FOR THE SEVENTH AMENDED PLAN BY CLASS 

REPRESENTATIVES OF THE DIME LITIGATION TRACKING WARRANTS 
  
TO: THE HONORABLE MARY F. WALRATH, 
 UNITED STATES BANKRUPTCY JUDGE 
 
  Nantahala Capital Partners, LP, Blackwell Capital Partners, LLC, Axicon Partners 

LLC, Brennus Fund Limited, Costa Brava Partnership III, LP, and Sonterra Capital Master Fund, 

Ltd. (collectively, the “Claimants”), for themselves and as class representatives (“Class 

Representatives”) of the Dime Litigation Tracking Warrants (“LTWs”), by their undersigned 

counsel, submit this objection (“Objection”) to the Disclosure Statement for the Seventh 

Amended Joint Plan of Affiliated Debtors Pursuant to Chapter 11 of the United States 

Bankruptcy Code [Dkt. 9179] (“Disclosure Statement”).1  In support hereof, the Claimants 

represent as follows: 

1. On January 7, 2011 and on September 13, 2011, the Court rendered Opinions 

denying confirmation of the Debtors’ proposed plans of reorganization.  In connection with the 

September 13 Opinion, the Court referred certain matters to mediation (“Mediation”), including 

various issues raised by the Equity Committee. The Mediation led to certain compromises which 

are reflected in the Plan.  

                                                
1   Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Seventh Amended 

Joint Plan of Affiliated Debtors Pursuant to Chapter 11 of the United States Bankruptcy Code [Dkt. 9178] (“Plan”). 
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2. In September 2011, the  Court conducted a trial on whether the LTWs were 

claims against the Debtors or equity interests in the Debtors (“Adversary Proceeding”). The 

Class Representatives contend the LTWs are claims against the Debtors. The matter is sub 

judice. 

3. In the Debtors’ prior proposed plans of reorganization, equity security holders 

were not receiving a distribution, so the primary focus of the LTWs’ dispute with the Debtors 

related to whether the Debtors’ proposed plans properly treated LTWs in the event the Court 

determined they had claims against the Debtors.  Based on objections successfully made by 

LTW Holders, the Court determined, among other things, that: 

(a)  Any liens or claims that the LTW Holders may have as a result of the sale of the 
Anchor Litigation to JPMC can be asserted against the proceeds of the Global Settlement. 
  
(b)  The LTW Holders, as a group (and not just Broadbill), are entitled to a Disputed 
Claims Reserve. 
  
(c) The Disputed Claims Reserve is not $184 million (as the Debtors originally 
contended), but has been set by the Court after an evidentiary hearing at $337 million. 
  
(d)  The Debtors’ Board of Directors will not be exculpated to the extent LTW 
Holders have asserted proper claims against them in the Adversary Proceeding. 
 
4. The Claimants still have a few remaining issues with the Plan in the event the 

Court determines they hold claims against the Debtors, but the matter is not yet resolved by Final 

Order. Those issues primarily relate to whether (i) LTW Holders should be compelled to decide 

whether to give third-party releases before it is determined by Final Order whether they are 

creditors of the Debtors, and (ii) whether LTW Holders should be prohibited from trading their 

LTWs prior to it being determined by Final Order whether they are creditors of the Debtors.  

5. Significantly, the Claimants have no material issues with the Plan in the event it 

was agreed that they were Class 12 creditors under the Plan. The Claimants believe that they 

should have Class 12 status, and that their rights thereto will ultimately be vindicated. 
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6. At this point, however, there is no agreement or judicial resolution that the LTW 

Holders are creditors of the Debtors.  

7. In proffering the Plan, the Debtors are, for the first time, providing for a 

distribution to equity holders. Thus, the LTW Holders now need to consider their treatment 

under the Plan in the event they are deemed to hold equity interests in the Debtors.  In that 

situation, as described below, the Disclosure Statement is inadequate.2  

A. The Disclosure Relating to the Disputed Equity Escrow  
 Is Inadequate and the Sharing Formula is Facially Wrong 
 

8. The Disclosure Statement (page 40) states that until it is finally determined 

whether the LTWs are claims or equity, there will be a Disputed Equity Escrow set up for the 

LTW Holders.  This equity escrow is in addition to the Disputed Claims Escrow of $337 million 

established for the LTW Holders.  

9. The Debtors’ formula in the Plan as to how the 30% of the Reorganized WMI 

Equity is to be allocated between the common stockholders (Class 22) and the LTW Holders 

(Class 21) is opaque at best, and appears to be facially wrong.  Of course, the issue is rendered 

moot if the LTW Holders are determined to be creditors, and not holders of equity interests in the 

Debtor. 

 

                                                
2   The Class Representatives did not know of the compromises with the Equity Committee, or the language of the 

Disclosure Statement, until the Plan and Disclosure Statement were filed with the Court. If they were given the 
opportunity, the LTW Holders would have highlighted the infirmities of the proposed Disclosure Statement and Plan 
before the compromise with the Equity Committee was reached, so that the issues raised herein could have been 
dealt with in a more timely and efficient manner.  The LTW Holders had a similar concern of being “late to the 
party” when they were not consulted during the negotiation of the Global Settlement, and only became aware of the 
sale of the Anchor Litigation and the assumption by JPMC of certain of the Debtors’ liabilities (just not the LTW 
obligations) when an earlier version of the plan was filed with the Court.  The Settlement Noteholders participated in 
the Global Settlement negotiations, and their role in steering the parties to this unfavorable structure for the LTW 
Holders was well documented in the Adversary Proceeding. 
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10. At a minimum, the Disclosure Statement should have an example of how the 

sharing formula works in the event LTW Holders have a claim equal to the Disputed Claims 

Reserve of $337 million.  Furthermore, the Plan should specify when the per share price of 

Common Equity Interests is determined, and how the market capitalization of the Common 

Equity Interests is determined, to the extent that these components are determined to be relevant 

for the sharing formula.  With this information, equity holders will be able to see the full impact 

of the dilution in their distribution in the event LTW Holders are determined not to be creditors. 

11. Moreover, the sharing formula in the Plan makes no sense. It appears to create a 

sharing formula based on converting $1 in Net Recovery (as herein defined) in the Anchor 

Litigation into $1 of the Debtors’ common stock. 

12. As demonstrated at the trial in the Adversary Proceeding, it was the clear intent 

and purpose of the LTWs to give their Holders 85% of the net recovery in the Anchor Litigation 

(“Net Recovery”).  The Net Recovery was effectively “spun out” for the benefit of the Dime 

shareholders and was not to be given to a future acquirer (WMI) or the future acquirer’s 

creditors.  The LTW Agreement did not contemplate that there would  be insufficient stock or 

other consideration to convey the Net Recovery to the LTW Holders.  In other words, there was 

no concept of giving the LTW Holders a pro rata portion of the Net Recovery, in stock or 

anything else.  Indeed, Section 4.4 of the LTW Agreement provides for a contrary result. 

13. Barry Levine, the LTW expert who testified at the trial in the Adversary 

Proceeding, drove home the point that what made the LTWs a claim, and not an equity interest, 

was that it was intended to convey value (the Net Recovery) to the LTW Holders.  This is the 

economic essence of the LTWs, this is their fundamental purpose, and this is what caused their 

appropriate accounting treatment to be a liability, and not an equity interest.  Unlike equity 

warrants which deliver a fixed amount of shares with a variable value, LTWs deliver a variable 
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amount of shares for a fixed value (the Net Recovery).  The LTW Agreement required WMI to 

give LTW Holders stock with a value equal to the Net Recovery. The Disclosure Statement at 

page 46 provides that the Common Equity Interests for common stockholders and LTW Holders 

will have an approximate value of $57 million.  By definition, the Net Recovery will be far 

greater than the aggregate value of the Common Equity Interests.  At a minimum, it is self-

evident that there should be overwhelming dilution of the Common Equity Interests in favor of 

the LTW Holders. 

14. The conversion formula in the LTW Agreement, which did not contemplate 

transferring less than full value of the Net Recovery to the LTW Holders, is a totally different 

formula than what is in the Plan.  If the conversion formula in the LTW Agreement were 

followed, the following would result: 

(a)  Assuming (i) a Net Recovery of $337 million, (ii) common shares of 1.7 billion 
(Disclosure Statement, p. 82), and (iii) a common stock price of 7 cents (closing trading 
price on December 19, 2011 was .067), LTW Holders would receive approximately 74% 
of the Common Equity Interests.  This is computed by first dividing $337 million by .07 
(“LTW Share Amount”), and then computing a percentage where the numerator is the 
LTW Share Amount, and the denominator is the LTW Share Amount plus 1.7 billion. 
  
(b)  On the same assumptions but changing the common stock price to 3 cents, LTW 
Holders would receive approximately 87% of the Common Equity Interests, computed in 
the same manner as (a) above, subject to changing the share price variable.  If there was 
proper disclosure made by the Debtors of the dilution, as well as the Reorganized Equity 
Value (see Section C hereof), the share price would be much less than 7 cents, and 
probably less than 3 cents. 
 
15. Simply put, there is no basis for the sharing formula in the Plan, and the impact of 

the proper sharing formula and its resulting dilution on the Common Equity Interests must be 

properly disclosed.  Moreover, the potential delay in making a distribution of the Common 

Equity Interests because of the unresolved LTW issue must be properly disclosed.  Without such 

material information, the Disclosure Statement is inadequate and cannot be approved. 
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B. The Disclosure Relating to the Impact on the  
 NOLs Based on the LTW Treatment Is Inadequate 
 

16. On page 213 of the Disclosure Statement, the Debtors state that if the LTW 

Holders have a large equity interest in Reorganized WMI, at the time they get their distribution 

from the Disputed Equity Escrow, that could cause a subsequent ownership change, which in 

turn could substantially affect the unlimited usage of the NOLs.  The Disclosure Statement needs 

to have a better description of this potential risk since the unlimited use of the NOLs is a 

significant component of the value of Reorganized WMI.  Equity holders are voting on the Plan, 

and are required to give third-party releases in order to get a distribution under the Plan.  As 

such, it is imperative to give proper disclosure of what they may or may not receive in exchange 

for their vote and giving such releases. 

C. The Disclosure Statement Should Contain a 
 Valuation of that Portion of Reorganized WMI  
 to be Allocated to Common Equity Interests 
 

17. As noted, page 46 of the Disclosure Statement states that 30% of the Common 

Equity Interest in Reorganized WMI is equal to $57 million.  Therefore, 100% of the Common 

Equity Interest in Reorganized WMI should be at least $190 million.  It is not clear whether the 

$10 million allocable to the Common Stock Allotment is additive to this amount so that the 

Common Equity Interest for Reorganized WMI is $200 million. The Disclosure Statement 

should be amended to clarify this point. 

18. In any event, it is not clear how the $190 million for the Common Equity Interest 

in Reorganized WMI is derived.  The Disclosure Statement needs to contain this valuation with 

specificity as to the key components thereof.  Without this information, parties in interest 

receiving the Disclosure Statement have no idea whether the Debtors’ valuation numbers are 

fairly estimated or misleading. 
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19. This concern is exacerbated by the misleading and/or incomplete information 

relating to Reorganized WMI actually contained in the Disclosure Statement.  For example, the 

balance sheet for Reorganized WMI set forth on page 201 of the Disclosure Statement appears to 

be wrong.  The Runoff Notes are non-recourse and therefore in year 2019, after the Reinsurance 

Premium Receivable is eliminated, so should the corresponding liability for Runoff Notes.  

20. In addition, there needs to be a separate cash flow statement for Reorganized 

WMI (see Disclosure Statement at pages 202-203) and a balance sheet statement for 

Reorganized WMI (Disclosure Statement at page 201) which do not contain WMMRC 

assets/liabilities/expenses.  WMMRC and the Runoff Notes are intended primarily for the benefit 

of creditors.  The other assets of Reorganized WMI (such as the $75 million capital contribution, 

the $10 million relating to the Reorganized Stock Election, a portion of the Litigation Proceeds, 

and a residual interest in the Liquidating Trust) are intended for the benefit of Common Equity 

Interests.  Parties in interest need to see a clear presentation of what each constituency is 

supposed to receive.  Based on the combined presentation contained in the Disclosure Statement 

(pages 201-203), it appears that value intended for the Common Equity Interests is being used to 

“prop up” the operations of WMMRC and the shortfall in the Runoff Notes. 

21. The Disclosure Statement does not say what Reorganized WMI can expect to 

receive from Litigation Proceeds.  If the amount is capped at $5 million, or some other sum, the 

Disclosure Statement should say so. 

22. The Disclosure Statement does not say how much is needed to be paid to creditors 

before the residual interest in the Liquidating Trust is distributed to holders of the Common 

Equity Interests.  The Disclosure Statement should give a range for this number so that holders 

of contingent value rights in the Liquidating Trust have a better idea of the likelihood of realizing 

any amount on account of this asset. 



8 

23. The Court has determined that all creditors accrue post-petition interest at the 

federal judgment rate.  The Disclosure Statement should explain why holders of Runoff Notes 

are accruing interest at 13% per annum instead of 1.9% per annum.  Using the lower federal 

judgment rate would potentially put the Common Equity Interest Holders “in the money” on the 

residual interest of this asset at a much earlier stage.  The difference in recovery appears to be in 

excess of $75 million. 

D. The Tax Disclosure Relating to Receiving a Contingent 
 Right to a Liquidating Trust Interest Is Inadequate 
 

24.  The Debtors state on page 16 of the Disclosure Statement that receiving a 

contingent right to a Liquidating Trust Interest should be of no moment since there is “little or no 

current market value” thereto and thus no real tax risk.  The Debtors should be more specific and 

confirm that there will be no tax income for receiving a contingent right to a Liquidating Trust 

Interest, or, if there will be tax income, what it will be. 

25. There is an interesting contrast between Professor Pomp’s testimony in the 

Adversary Proceeding and this tax disclosure in the Disclosure Statement.  Unlike the Adversary 

Proceeding, the Disclosure Statement emphasizes that the contingent aspect of the recovery 

generates no current taxable income. The Disclosure Statement also reaches the general 

conclusion that the business objectives of the Liquidating Trust trump any theoretical tax 

concerns for the holders of contingent rights therein. 

E. The Disclosure Statement Should Disclose What Rights, 
 if any, LTW Holders Are Losing By Not Voting on the Plan 
 

26. The Plan provides that, other than “Deemed to Accept Classes,” the only Class 

under the Plan that is not entitled to vote is Class 21 -- the LTW Holders.  The Disclosure 

Statement should explain why that makes sense and what rights, if any, the LTW Holders are 

losing by not being given the opportunity to vote on the Plan. 
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F. Reservation of Rights 

27. The Claimants reserve the right to supplement this Objection. 

 WHEREFORE, the Claimants request that the Court deny approval of the Disclosure 

Statement until the infirmities raised by the Objection are adequately addressed, and that they be 

granted such other and further relief as is just under the circumstances. 

Dated: December 21, 2011 
 Wilmington, Delaware   /s/ Scott J. Leonhardt 

Frederick B. Rosner (No. 3995) 
Scott J. Leonhardt (No. 4885) 
THE ROSNER LAW GROUP LLC 
824 Market Street; Suite 810 
Wilmington, DE 19801 
Telephone:  (302) 777-1111 
 

-and- 
 
Arthur Steinberg 
KING & SPALDING 
1185 Avenue of the Americas  
New York, NY 10036 
Telephone: (212) 556-2100  
Facsimile: (212) 556-2222 
 
-and- 
 
Jonathan L. Hochman 
SCHINDLER COHEN & HOCHMAN LLP 
100 Wall Street, 15th Floor  
New York, NY 10005 
Telephone: (212) 277-6300  
Facsimile: (212) 277-6333 
 
Attorneys for the Claimants 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

 
In re:      ) Chapter 11 

      ) 

WASHINGTON MUTUAL, INC., et al., ) Case No. 08-12229 (MFW) 

      ) 

   Debtors.  ) Jointly Administered 

      ) 

      )  
      )  

 

 

CERTIFICATE OF SERVICE 
 

 On this 21st day of December 2011, I, Scott J. Leonhardt, served a true and correct copy 

of the Objection to the Disclosure Statement for the Seventh Amended Plan by Class 

Representatives of the Dime Litigation Tracking Warrants upon the parties and in the manner 

listed below:   

  Via first-class mail 

        

Washington Mutual, Inc. 
Attn. Charles E. Smith, Esq. 

925 Fourth Avenue 

Suite 2500 

Seattle, WA 98104 

        

 

  

Via first-class mail and e-mail 

 

 Brian S. Rosen, Esq. 

  Weil, Gotshal & Manges LLP 
  767 Fifth Avenue 

  New York, NY 10153 

  Brian.rosen@weil.com 

  
 

       

      Mark D. Collins, Esq. 

      Travis A. McRoberts, Esq. 

      Andrew Irgens, Esq.  

      Richards Layton & Finger, P.A. 
      One Rodney Square 

      920 North King Street 

      Wilmington, DE 19899 

      Collins@rlf.com 

      mcroberts@rlf.com 

      irgens@rlf.com 
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      Peter Calamari, Esq. 

      Quinn Emanuel Urquhart & Sullivan, LLP 

      55 Madison Avenue 

      22nd Floor 

      New York, NY 10010 

      petercalamari@quinnemanuel.com 

       Neil R. Lapinski, Esq. 

      Elliott Greenleaf 

      1105 Market Street 

      Suite 1700 

      Wilmington, DE 19801 

       nrl@elliottgreenleaf.com 

      Fred S. Hodara, Esq. 

      Robert A. Johnson, Esq. 

      Akin Gump Strauss Hauer & Feld LLP 

        One Bryant Park 

        New York, NY 10036 

       fhodora@akingump.com 

      rajohnson@akingump.com   

       John Henry Schanne, II 

      David B. Stratton, Esq. 

      Pepper Hamilton LLP 

      Hercules Plaza 

      1313 N. Market Street 

      Suite 5100 

      Wilmington, DE 19801 

      schannej@pepperlaw.com 

      strattond@pepperlaw.com 
          

       Stephen D. Susman, Esq. 

      Edgar G. Sargent, Esq. 

      Susman Godfrey, LLP 

      1201 Third Avenue, Suite 3800 

      Seattle, WA 98101 

      ssusman@susmangodfrey.com 

      esargent@susmangodfrey.com 

 
      William P. Bowden, Esq.     

      Ashby & Geddes, P.A. 
      500 Delaware Avenue, 8th

 
Floor 

      P.O. Box1150 

      Wilmington, DE 19899 

      wbowden@ashby-geddes.com 

 

      Robert A. Sacks, Esq. 

      Stacey R. Friedman, Esq. 

      Sullivan & Cromwell LLP 

      125 Broad Street 

      New York, NY 10004 

      sacksr@sullcrom.com 

      friedmans@sullcrom.com 

       Adam Landis, Esq. 

      Landis Rath & Cobb LLP 

      919 Market Street, Suite 1800 

      P.O. Box 2087 

      Wilmington, DE 19899 

      landis@lrclaw.com 

 

      Thomas Califano, Esq. 

      DLA Piper US LLP 

      1251 Avenue of the Americas 

      New York, NY 10020 

      Thomas.califano@dlapiper.com 

       M. Blake Cleary, Esq. 

      Young Conaway Stargatt & Taylor, LLP 

      The Brandywine Building 

      1000 West Street, 17
th

 Floor 

      Wilmington, DE 19801 

      mbclearly@ycst.com  
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Gregory A. Cross        

Venable LLP 

750 E. Pratt Street 

Suite 900 

Baltimore, MD 21202 

gacross@venable.com 

 

 

        
Jane Leamy, Esq. 

Office of the United States Trustee 
844 King Street, Suite 2207 

Lockbox 35 

Wilmington, DE 19899-0035 

Jane.m.leamy@usdoj.gov 

 

 

 

       THE ROSNER LAW GROUP LLC 
 

       /s/ Scott J. Leonhardt  

       Scott J. Leonhardt (DE 4885)  

       824 Market Street, Suite 810 

       Wilmington, DE 19801 

       Telephone: (302) 777-1111 

       leonhardt@teamrosner.com 

 

 

       Local Counsel for the Claimants 

 

 

 


