
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

____________________________________ 

      ) Chapter 11 

In re:      ) 

      ) Case No. 08-12229 (MFW) 

WASHINGTON MUTUAL, INC., et al., ) Jointly Administered 

      )     

Debtors     )   

____________________________________)  
 

THE TPS GROUP’S MOTION TO COMPEL DISCOVERY OR,  

IN THE ALTERNATIVE, FOR AN ORDER OF PRECLUSION  

 

 The TPS Group,
1
 by and through their undersigned counsel, hereby move pursuant to 

Rules 26, 34, and 37 of the Federal Rules of Civil Procedure, as made applicable to these 

proceedings by Rules 7026, 7034, and 7037 of the Federal Rules of Bankruptcy Procedure (the 

―Bankruptcy Rules‖), for an order compelling Respondents
2
 to produce discovery (―Motion to 

Compel‖).  In support thereof, the TPS Group respectfully state as follows: 

PRELIMINARY STATEMENT 

1. The Respondents are attempting to prevent the TPS Group—and this Court—

from obtaining the information necessary to fairly evaluate the Seventh Amended Plan.   

2. This Court has already concluded, based on the evidentiary record developed 

during four days of testimony this past summer, that there exist colorable claims of inequitable 

conduct against the Settlement Noteholders.  Remarkably, however, the Seventh Amended Joint 

Plan of Affiliated Debtors Pursuant to Chapter 11 of the United States Bankruptcy Code (the 

―Seventh Amended Plan‖), contemplates a settlement by which the Settlement Noteholders will 

receive a complete release of these claims in exchange for no consideration whatsoever.  None of 

                                                 
1
  The TPS Group consists of VR Global Partners, L.P., The Visium Funds, Black Horse Capital, Greywolf 

Capital Management LP, and Pine River Capital L.P.  

2
  Respondents are defined herein as Aurelius Capital Management LP (―Aurelius‖), Centerbridge Partners, 

LP (―Centerbridge‖), Appaloosa Management, L.P. (―Appaloosa‖), Owl Creek Asset Management, L.P. (―Owl 

Creek‖), and their respective affiliates (collectively, the ―Settlement Noteholders‖), Weil, Gotshal & Manges LLP 

(―Weil Gotshal‖), Fried, Frank, Harris, Shriver & Jacobson LLP (―Fried Frank‖), and the Debtors. 
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 2 

the Settlement Noteholders will make a settlement payment.  No portion of the Settlement 

Noteholders‘ claims will be disallowed.  None of the Settlement Noteholders will reimburse the 

Debtors‘ estates for the significant costs incurred as a result of the substantial delay occasioned 

by the Settlement Noteholders‘ actions.  Instead, the Settlement Noteholders actually stand to 

profit further through the Seventh Amended Plan, which provides that they will make available 

to the Reorganized Debtor a $125 million credit facility at a 7 percent interest rate.  And even 

then, the Reorganized Debtor may only access the credit facility, which is fully secured, subject 

to a number of conditions.   

3. This deal, the Debtors maintain, is in ―in the best interests of all parties in 

interest.‖  (Disclosure Statement at 10.)  But merely because the Debtors and other Plan 

proponents may think that the settlement embodied in the Seventh Amended Plan is fair does not 

make it so.  To the contrary, it is well settled that this Court has the obligation to independently 

determine whether the Plan and its terms have been offered in good faith, are fair to other 

stakeholders, and are not the product of fraud or collusion.   

4. The TPS Group has propounded discovery requests to each of the Respondents on 

these very issues.  Nevertheless, the Respondents (with the partial exception of the Debtors and 

Weil Gotshal, who have indicated that they may agree to produce documents but only to the 

extent those documents already have been produced to other parties) have refused to produce 

even a single document in response to the TPS Group‘s requests.  As set forth in greater detail 

below, Respondents‘ objections should be overruled, and the Court should compel each of them 

to produce the documents called for in the TPS Group‘s requests.  In the alternative, the TPS 

Group respectfully submits that the Court should preclude the Respondents from offering 

evidence at the anticipated third confirmation on the topics as to which they refuse to produce 

discovery.    
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BACKGROUND 

A. The Court Denies Confirmation of the Sixth Amended Plan and Orders 

Discovery Regarding the Settlement Noteholders’ Trading in the Debtors’ 

Securities 

5. On January 7, 2011, the Court denied confirmation of the Sixth Amended Plan 

due to certain deficiencies.  See In re Wash. Mut., Inc., 442 B.R. 314, 344-45, 365 (Bankr. D. 

Del. 2011).  Among other things, the Court noted that  

[O]ne of the individual creditors who objected to the Plan, Mr. 

Thoma, sought to introduce evidence that the Settlement 

Noteholders used their position in the negotiations to gain non-

public information about the Debtors which permitted them to 

trade in the Debtors‘ debt. While the evidence was not admitted 

because it was hearsay, the Court is reluctant to approve any 

releases of the Settlement Noteholders in light of those allegations. 

Id. at 349.   

6. In the wake of the Order denying confirmation of the Sixth Amended Plan, the 

Official Committee of Equity Security Holders (―Equity Committee‖) sought discovery from the 

Settlement Noteholders with respect to Mr. Thoma‘s allegations.  Notwithstanding the Court‘s 

ruling, the Settlement Noteholders opposed the Equity Committee‘s discovery requests.  On 

January 18, 2011, the Equity Committee therefore moved for an order, pursuant to Bankruptcy 

Rule 2004 and Local Bankruptcy Rule 2004-1, to compel discovery from the Settlement 

Noteholders.   

7. On February 8, 2011, the Court heard argument on the Equity Committee‘s 

motion.  During the course of the hearing, the Court expressed ―concern‖ regarding the issues 

Mr. Thoma raised with respect to the Settlement Noteholders‘ actions, and stated its desire to 

explore those issues before confirming the Plan:  ―He raised an issue that the Court has a concern 

about.  And I think it should be explored.  I don‘t think, on the basis of some of the facts, I 

should be asked to make a decision on that.‖  (Equity Committee Motion to Compel Hr‘g Tr., 
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45:10-13, Feb. 8, 2011.)  The Court stated that it would grant, in part, the Equity Committee‘s 

motion on the grounds that the authorized discovery (which itself was extremely limited, and 

excluded communications and documents concerning the Settlement Noteholders‘ trading 

decisions) is ―relevant to the confirmation hearing that I will be holding.  It relates both to the 

interest issue and the valuation issue.‖  Id. at 81:12-18.  The Court issued a conforming order on 

February 11, 2011. 

8. The Settlement Noteholders subsequently produced documents to the Equity 

Committee, and the Equity Committee deposed representatives of each of the Settlement 

Noteholders between May 4 and June 24, 2011.  On June 15, 2011, the TPS Group requested that 

the Settlement Noteholders produce all documents they had previously produced to the Equity 

Committee.  The Settlement Noteholders refused.  As a result, the TPS Group was forced to 

move to compel the production of these documents on June 20, 2011.  [Docket No. 7930.]  On 

June 29, 2011—after the depositions of each of the Settlement Noteholders had already taken 

place—the Court granted the TPS Group‘s motion.  One day later, the Equity Committee 

deposed a representative of the Debtors.  The TPS Group did not receive the Settlement 

Noteholders‘ document productions until the first week of July.   

9. The Equity Committee and TPS Group each subsequently moved to compel the 

production of additional documents from the Settlement Noteholders, including communications 

between the Settlement Noteholders and their attorneys.  The Court denied both motions to the 

extent the Equity Committee and TPS Group respectively sought communications by which the 

Settlement Noteholders‘ attorneys forwarded information provided by the Debtors.  The Court 

did so based on the Settlement Noteholders‘ representations that all such communications 

already had been produced.  (Confirmation Hr‘g Tr., 49:14-18, July 13, 2011.)  The Court 

reserved judgment, however, on the question of whether the Settlement Noteholders had put the 
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advice of their counsel at issue, stating that it wanted first to hear the testimony of the Settlement 

Noteholders‘ representatives.  (Id. at 49:12-14.) 

B. The Court Denies Confirmation of the Modified Sixth Amended Plan, and 

Finds Colorable Claims Against the Settlement Noteholders Based on a 

Limited Evidentiary Record 

10. On July 13-15 and 18-21, 2011, this Court held a hearing to consider confirmation 

of the Sixth Amended Joint Plan of Affiliated Debtors (the ―Modified Sixth Amended Plan‖).  

Nearly four days of those hearings were devoted to the allegations of inequitable conduct against 

the Settlement Noteholders in connection with their trading in the Debtors‘ securities, and the 

Equity Committee‘s related motion for standing to prosecute claims against the Settlement 

Noteholders on the Debtors‘ behalf (the ―Standing Motion‖).   

11. As became apparent at the hearing, however, the Court did not have the benefit of 

a full evidentiary record, particularly with respect to the Settlement Noteholders‘ trading 

decisions.  The Settlement Noteholders did not produce, for example, any documents reflecting 

internal communications regarding their respective trading decisions.  Nor did they produce any 

documents reflecting internal communications regarding the settlement negotiations leading to 

the Global Settlement Agreement.  And while the Settlement Noteholders did produce some 

investment models—models they later admitted reflected information regarding settlement 

negotiations
3
—these documents were redacted so heavily as to be useless.   

12. Nevertheless, after arguing to this Court that discovery regarding their trading 

decisions was not necessary, a number of the Settlement Noteholders‘ representatives attempted 

to testify at the hearing concerning the reasons for their trades.  The Court did not permit that 

testimony given that the Settlement Noteholders had not produced documents concerning these 

                                                 
3
 (See Confirmation Hr‘g Tr., 94:16-97:10, July 19, 2011 (Gropper); Confirmation Hr‘g Tr., 34:10-19, July 21, 2011 

(Melwani).)  
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decisions.  (See, e.g., Confirmation Hr‘g Tr., 86:9-91:12, July 18, 2011; id. at 94:11-96:10; 

Confirmation Hr‘g Tr., 224:21-226:16, July 20, 2011.)     

13. On September 13, 2011, the Court issued an opinion denying confirmation of the 

Modified Sixth Amended Plan.  [Docket No. 8612 (the ―September 13 Opinion‖)].  The Court 

spent more than 30 pages of its opinion analyzing, in meticulous detail, the law governing insider 

trading and the evidence adduced against the Settlement Noteholders, and concluded that ―the 

Equity Committee and TPS Group have stated a colorable claim that the Settlement Noteholders 

engaged in insider trading.‖  (September 13 Opinion at 137.)  In several instances, the Court 

noted further discovery would shed light on specific open factual issues, including whether the 

Settlement Noteholders‘ counsel provided them with material information regarding settlement 

negotiations, and ―how the Settlement Noteholders internally treated the settlement discussions 

and if they considered them material to their trading decisions.‖  (Id. at 128, 137.)    In several 

instances, the Court found that the Settlement Noteholders‘ assertions were implausible, and 

called for additional discovery.  For example, the Court observed that it had ―substantial doubts‖ 

regarding the Settlement Noteholders‘ assertion that their attorneys did not provide them with 

material information regarding settlement negotiations after December 2009.  (September 13 

Opinion at 137.)  The Court noted that ―[f]urther discovery on this issue,‖ was necessary.  (Id.) 

C. The Court Orders the Parties to Mediate 

14. While the Court held that colorable claims against the Settlement Noteholders 

existed, it directed ―that the parties go to mediation on this issue, as well as the issues that remain 

an impediment to confirmation of any plan or reorganization in this case.‖  (Id. at 138-39.)  On 

October 10, 2011, the Court appointed the Honorable Raymond Lyons as the mediator and 

ordered various parties, including the TPS Group, to participate in the mediation.  [Docket No. 

8780 (―Order Appointing Mediator‖).]  The mediation commenced on October 19, 2011.  
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[Docket No. 9179 (the ―Disclosure Statement‖) at 5.]  Despite this Court‘s order, the TPS Group 

was excluded from any substantive discussions during the mediation.  According to the Debtors, 

the Plan is the ―culmination‖ of that mediation.  (Id. at 6.) 

15. On December 12, 2011, the Debtors filed a proposed Disclosure Statement.  The 

Debtors also requested that this Court enter an order scheduling the anticipated confirmation to 

commence during the week of February 13, 2012.  [Docket No. 9181 at 7.
4
] 

D. The Respondents First Ignore the TPS Group’s Requests for Discovery, and 

Then Refuse to Produce Documents Relevant to Confirmation of the Seventh 

Amended Plan 

16. On December 22, 2011, counsel for the TPS Group informed this Court that the 

TPS Group would be propounding discovery requests to, among others, the Settlement 

Noteholders, in connection with the anticipated hearing to consider confirmation of the Seventh 

Amended Plan.  Counsel to the TPS Group noted that it might require the assistance of the Court 

in this process if the Settlement Noteholders, among others, resisted discovery as they had 

before.  Unfortunately, counsel‘s warning has proven prophetic. 

17. On December 23, 2011, the TPS Group served document discovery requests on 

each of the Settlement Noteholders.  The TPS Group‘s requests to the Settlement Noteholders, 

together with the Settlement Noteholders objections, are attached hereto as Exhibit A.  The 

requests to each of the Settlement Noteholders provided for a 30-day time to respond, as required 

under Rule 34 of the Federal Rules of Civil Procedure, made applicable to these proceedings by 

Bankruptcy Rule 7034.  Due to the Debtors‘ request that the confirmation hearing commence 

during the week of February 13, 2012, however, the TPS Group asked each of the Settlement 

Noteholders to meet and confer to discuss an expedited production schedule.  (See Exhibit B.)  

None responded. 

                                                 
4
  On January 10, 2012, the Debtors filed a modified disclosure statement and Seventh Amended Plan.  

[Docket Nos. 9178 & 9179.]   
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18. On December 27, 2011, the TPS Group propounded discovery requests on the 

Debtors.  A copy of these requests, together with the Debtors‘ objections, are attached hereto as 

Exhibit C.  That same day, the TPS Group emailed representatives of Weil Gotshal and Fried 

Frank, respectively, to ask if each would accept service of non-party subpoenas duces tecum via 

email.  (See Exhibits D and E.)  Neither responded.  On December 28, the TPS Group 

accordingly caused the subpoenas to be served by hand on Weil Gotshal and Fried Frank.  

Copies of the TPS Group‘s documents requests, together with Fried Frank‘s and Weil Gotshal‘s 

objections, are attached hereto as Exhibits F and G.  The TPS Group also asked the Debtors, 

Weil Gotshal, and Fried Frank to meet and confer to discuss expedited discovery.  (Exhibits D, E 

and H.)  As with the Settlement Noteholders, none responded.  

19. On January 5, 2012, the TPS Group sent letters to each of the Respondents asking 

them to produce documents by no later than January 13, 2012, in view of the Debtors‘ request 

for an expedited confirmation hearing to commence on February 13, 2012.  (See Exhibit I.)   The 

Settlement Noteholders thereafter served responses and objections to the TPS Group‘s discovery 

requests on January 6, 2012.  (See Exhibit A.)  The Settlement Noteholders refused to produce a 

single document, brazenly stating that they ―did not agree to the filing of the Seventh Amended 

Plan must so they could be the subject of a second round of discovery and essentially a second 

trial in Bankruptcy Court.‖  (Id. at 2 (Gen‘l Obj. No. 5).)   

20. On January 9, 2012, counsel for the TPS Group and counsel for the Settlement 

Noteholders met and conferred concerning the Settlement Noteholders‘ objections.  The 

Settlement Noteholders still refused to produce a single document in response to the TPS 

Group‘s requests. 

21. Weil Gotshal (on behalf of itself and the Debtors) and Fried Frank did not respond 

to the TPS Group‘s objections until January 9, 2012.  When they did respond, each asserted 
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blanket objections and refused to produce any documents.  (See Exhibits C, F and G.)  During a 

meet and confer on January 10, 2012, counsel for the Debtors and Weil Gotshal indicated that, 

subject to the approval of the Debtors, they would agree to produce certain documents the 

Debtors had previously produced to other parties, but refused to produce any additional 

documents.  Counsel for the TPS Group also met and conferred with counsel for Fried Frank on 

January 10, 2012.  Fried Frank took the position that the documents responsive to the TPS 

Group‘s requests were protected by the attorney-client privilege, which belonged to its clients, 

the Settlement Noteholders, and thus Fried Frank would defer to the objections of the Settlement 

Noteholders.   

ARGUMENT 

I. The Federal Rules of Civil Procedure Permit Broad and Liberal Discovery 

22. The TPS Group is entitled to discovery ―regarding any nonprivileged matter that 

is relevant to any party‘s claim or defense . . . .‖  Fed. R. Civ. P. 26(b)(1).  ―It is well recognized 

that the federal rules allow broad and liberal discovery.‖  Pacitti v. Macy’s, 193 F.3d 766, 777-78 

(3d Cir. 1999); accord Pearson v. Miller, 211 F.3d 57, 65 (3d Cir. 2000) (―[A]ll relevant material 

is discoverable unless an applicable evidentiary privilege is asserted.‖); In re ML-Lee Acquisition 

Fund II, L.P., 151 F.R.D. 37, 39 (D. Del. 1993) (―[D]iscovery should ordinarily be allowed 

under the concept of relevancy unless it is clear that the information sought can have no possible 

bearing upon the subject matter of the action.‖) (internal quotation omitted).  As set forth below, 

the TPS Group‘s document requests fit well within the permissible scope of discovery.   
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II. The TPS Group Seeks Information That Is Relevant and Necessary For the Court 

To Fairly Evaluate the Seventh Amended Plan  

A. The Basis for the Settlement Noteholders’ Trading Decisions, Their 

Knowledge of Settlement Negotiations Leading to the Global Settlement 

Agreement, and the Profits They Made in Connection With Those Trades, 

Are Highly Relevant to Plan Confirmation 

23. The TPS Group has propounded a number of requests for production to the 

Settlement Noteholders concerning their trading decisions with respect to the Debtors‘ securities; 

knowledge of the negotiations leading to the Global Settlement Agreement; and monthly profits 

as a result of trading in the Debtors‘ securities, as well as other information about their positions 

in the Debtors‘ securities.  (See Exhibit A (Request Nos. 1-29).)  The TPS Group also has 

propounded requests to the Settlement Noteholders‘ counsel, Fried Frank, on these issues.  (See 

Exhibit F (Request Nos. 1-21, 24).)   The Settlement Noteholders have refused to produce a 

single document responsive to any of these requests, and has instructed Fried Frank not to do so 

either.  The Court should compel the Settlement Noteholders and Fried Frank to produce these 

documents, as they are directly relevant to this Court‘s assessment of the settlement and release 

of claims against the Settlement Noteholders that is contemplated in the Seventh Amended Plan. 

24. Pursuant to Bankruptcy Code section 1129(a)(3), a plan cannot be confirmed 

unless it has been proposed ―in good faith and not by any means prohibited by law.‖  11 U.S.C. § 

1129(a)(3); see In re PWS Holdings Corp., 228 F.3d 224, 242 (3d Cir. 2000).  To determine if a 

plan meets this standard, the court must review the totality of the circumstances surrounding the 

plan and the process by which the plan was negotiated.  See, e.g., In re Coram Healthcare Corp., 

271 B.R. 228, 234 (Bankr. D. Del. 2001) (Walrath, B.J.); In re ACandS, Inc., 311 B.R. 36, 42-43 

(D. Del. 2004) (denying confirmation).  Where, as here, the proposed plan or reorganization 

includes a settlement of claims, a bankruptcy court must independently evaluate that settlement 

by examining (i) the probable success of the underlying suit on its merits, (ii) the complexity of 
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the case, (iii) any difficulties with collection, and (iv) the paramount interests of the creditors.  

See In re Martin, 91 F.3d 389, 393 (3d Cir. 1996); In re Nutritional Sourcing Corp., 398 B.R. 

816, 832 (Bankr. D. Del. 2008).  In addition to these four factors, the court must also consider 

―‗all other factors relevant to a full and fair assessment of the wisdom of the proposed 

comprise.‘‖  In re Nutritional Sourcing Corp., 398 B.R. at 833 (citation omitted).         

25. The documents the Settlement Noteholders are attempting to withhold from 

production are critical to these inquiries.  The Debtors and other proponents of the Seventh 

Amended Plan propose to settle all claims against the Settlement Noteholders pertaining to their 

trading in the Debtors‘ securities—claims that this Court already has deemed ―colorable‖—for 

no consideration.  (Disclosure Statement at 188-90; Seventh Amended Plan at 98-99 §§ 41.5 & 

41.6.)   The Court cannot assess the probability of success of these claims without evidence of 

the Settlement Noteholders‘ internal trading decisions, including their investment models and 

internal communications.  Indeed, this conclusion is compelled by the Court‘s September 13 

Opinion, where it stated that it was ―unable to reach any conclusion‖ as to the basis for the 

Settlement Noteholders‘ trades ―because full discovery on the Settlement Noteholders‘ internal 

trading decisions has not been permitted to date.‖ (September 13 Opinion at 127-28.)     

26. Nor can the Court consider whether this settlement is in the best interests of other 

creditors—especially those, like the TPS Group, that were denied a place at the bargaining 

table—without information as to the merits, and potential value, of the claims to be released.  See 

In re Nutritional Sourcing Corp., 398 B.R. at 835-36 (denying settlement and plan where 

settlement adversely impacted creditors excluded from negotiations); In re Fort Wayne Telstat, 

Inc., 2011 U.S. App. LEXIS 23371, at *7 (7th Cir. 2011) (―Determining the reasonableness of a 

settlement requires comparing the amount of the settlement to the net expected gain of seeking a 

litigated judgment.‖)  Evidence of the Settlement Noteholders‘ trading profits, current holdings 
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in the Debtors‘ securities and projected recoveries, among other things, are therefore highly 

relevant here.  Yet the Settlement Noteholders refuse to produce them.  (See Exhibit A (Obj. to 

Request. No. 17.)  It remains to be seen how the Court can be expected to conduct a ―‗full and 

fair assessment of the wisdom of the proposed compromise,‘‖ contemplated in the Seventh 

Amended Plan without this information.  Id. at 833 (citation omitted).
5
  

27. The Settlement Noteholders do not—and cannot—seriously contend that the 

discovery the TPS Group seeks would not be relevant to plan confirmation.  Rather, they object 

to the TPS Group‘s requests on the grounds that no further discovery is needed on these issues.  

(Exhibit A at 2 (Gen‘l Obj. No. 4).)  As noted above, however, this Court‘s September 13 

Opinion demonstrates otherwise.  In finding that that Equity Committee and TPS Group had 

stated ―colorable claims‖ against the Settlement Noteholders, the Court specifically noted that it 

was ―unable to reach any conclusion‖ as to the basis for the Settlement Noteholders‘ trades 

―because full discovery on the Settlement Noteholders‘ internal trading decisions has not been 

permitted to date.‖ (September 13 Opinion at 127-28.)  The Court also found that ―it appears that 

the [settlement] negotiations may have shifted towards the material end of the spectrum and that 

the Settlement Noteholders traded on that information which was not known to the public,‖ and 

stated that ―[f]urther discovery would help shed light on how the Settlement Noteholders 

                                                 
5
  Discovery regarding the Settlement Noteholders‘ trading decisions potentially is necessary for yet another 

reason.  The Seventh Amended Plan requires, as a condition of confirmation, that this Court vacate the portions of 

its September 13 Opinion relating to the Court‘s findings that there exist ―colorable‖ claims of inequitable conduct 

against the Settlement Noteholders.  This ―extraordinary remedy‖ is available only in ―exceptional circumstances,‖ 

which do not include ―the mere fact that the settlement agreement provides for vacatur.‖  U.S. Bancorp Mortgage 

Co. v. Bonner Mall P’ship, 513 U.S. 18, 29 (1994); see also Sentinel Trust Co. v. Universal Bonding Ins. Co., 

Polymasc Pharms., 316 F.3d 213, 220 (3d Cir. 2003); PLC v. Alza Corp., No. Civ.A. 01-228-JJF, 2004 WL 633256, 

at *1 (D. Del. Mar. 26, 2004).  To the contrary, ―[j]udicial precedents are presumptively correct and valuable to the 

legal community as a whole.  They are not merely the property of private litigants and should stand unless a court 

concludes the public interest would be served by a vacatur.‖  Id. at 26 (quotation marks and citation omitted).  The 

Debtors have not provided any conceivable basis to warrant vacatur of any part of the September 13 Opinion, and 

the TPS Group contends that no such basis exists.  But if the Debtors and other Plan proponents intend to argue that 

vacatur is appropriate because the Court‘s conclusions have no basis in fact, then the TPS Group is entitled to 

discovery regarding the Settlement Noteholders‘ trading decisions in order to test the veracity of these claims. 
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internally treated the settlement discussions and if they considered them material in their trading 

decisions.‖  (Id. at 128.)  If the Court could not discern the basis of the Settlement Noteholders‘ 

trading decisions from the evidence available at the second confirmation hearing, then, a fortiori, 

further discovery is needed before this Court can determine the probability of success of the 

claims that were based on those trades, let alone the wisdom of releasing those claims for no 

consideration.  Indeed, further discovery regarding the claims against the Settlement Noteholders 

is even more critical now, when the Court must assess the probability of success of those claims 

on their merits, than it was in connection with the second confirmation, when the Court needed 

to determine only whether such claims were colorable.  

28. The Settlement Noteholders also contend that additional discovery would ―be 

fundamentally at odds with the premise of the settlement – namely, to bring a hard-fought 

litigation to a close.‖  (Exhibit A at 3 (Gen‘l Obj. No. 5).)  In other words, according to the 

Settlement Noteholders, discovery is never appropriate in connection with assessing a settlement.  

Such a proposition finds no support in either law or logic.  As the Supreme Court has stated, a 

court must ―apprise [itself] of all facts necessary for an intelligent and objective opinion of the 

probabilities of the ultimate success should the claim be litigated.‖  Protective Comm. For Indep. 

Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 U.S. 414, 424-25 (1968); see also In re 

Nutraquest, Inc., 434 F.3d 639, 643 (3d Cir. 2006) (―the unique nature of the bankruptcy process 

means that judges must carefully examine settlements before approving them‖).  Thus, courts 

routinely grant discovery in advance of considering settlements, even when the parties have 

previously taken discovery on the same issues.  See, e.g., In re Exide Techs., 303 B.R. 48, 69 

(Bankr. D. Del. 2003) (rejecting settlement proposed as part of plan of reorganization and noting 

that the court had ―approved a separate discovery schedule in connection with the Confirmation 
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Hearing‖ to consider the settlement).  The discovery that the TPS Group seeks is therefore not 

―at odds‖ with the settlement embodied in the Seventh Amended Plan. 

29. Nor are the requests to the Settlement Noteholders unduly burdensome, as the 

Settlement Noteholders contend.  (Exhibit A at 3 (Gen‘l Obj. No. 9).)  To the contrary, the 

requests are limited both by date and subject matter.  Indeed, many of the requests seek 

documents regarding issues specifically raised by the Settlement Noteholders at the last 

confirmation hearing.  For example, Aurelius‘s Dan Gropper attempted to explain his firm‘s 

trading in the Debtors‘ securities by reference to certain documents concerning investor 

redemptions at Aurelius, none of which had been produced.  (Confirmation Hr‘g Tr., 18:23-19:4, 

July 19, 2011.)  The TPS Group has called for the production of those documents here, but 

Aurelius refuses to produce them due to, among other things, the purported burden it would 

impose on Aurelius to ―create[] a compilation‖ of these documents.  (Exhibit A at 14 (Obj. to 

Request No. 20).)  Taking Mr. Gropper‘s testimony at face value, this objection makes no sense 

insofar as Mr. Gropper already has gathered and reviewed these documents.  Aurelius thus 

should be able to produce them with minimal effort.  This is but one example.  In reality, the 

Settlement Noteholders should be able to collect and produce the documents called for by the 

TPS Group‘s requests with minimal effort.  Indeed, they likely gathered and reviewed these 

documents long ago.   

30. The Settlement Noteholders‘ expectations in agreeing to the Seventh Amended 

Plan should play no role in the Court‘s determination.  The Settlement Noteholders state that 

they ―did not agree to the filing of the Seventh Amended Plan just so that they could be the 

subject of a second round of discovery and effectively a second trial in the Bankruptcy Court.‖  

(Id. at 3 (Gen‘l Obj. No. 5).)  Respectfully, while the Settlement Noteholders exercised a great 

deal of control over the negotiations leading to the Global Settlement Agreement, it is not for 
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them to dictate to this Court the proper scope of discovery.  Indeed, this conclusion is 

particularly true here, where the Seventh Amended Plan contemplates a full release of claims 

against the Settlement Noteholders relating to their trading in the Debtors‘ securities for no 

consideration whatsoever.     

31. Finally, the Court should ignore the Settlement Noteholders‘ ad hominem attacks 

on the TPS Group.  The Settlement Noteholders state that the only ―goal‖ of the TPS Group‘s 

discovery requests was to delay the confirmation proceedings.‖  (Id. at 3 (Gen‘l Obj. No. 6).)  

Such rank speculation is irresponsible and unconstructive; it is also demonstrably false.  The TPS 

Group has made every effort to expedite discovery in an attempt to fit within the Debtors‘ 

proposed timeline for the confirmation hearing, including by serving its discovery requests even 

before a disclosure statement has been approved and votes on the Seventh Amended Plan have 

been solicited.  Yet the Settlement Noteholders incredibly object to these efforts as well, arguing 

that the TPS‘s Group‘s discovery requests are premature because there is not yet a contested 

proceeding.  (Id. at 1 n.4.)  Apparently, the Settlement Noteholders would object to the timing of 

the TPS Group‘s discovery requests no matter when they were served.  

32. If discovery causes delay of the confirmation hearing on the Seventh Amended 

Plan, then it will be solely at the hands of the Settlement Noteholders (and other Respondents) 

who first ignored, and then refused to produce a single document in response to any of the TPS 

Group‘s requests, thus requiring this Motion to Compel.  The Settlement Noteholders actions 

here are consistent with parties that are simply trying to ―run out the clock,‖ and then argue to 

the Court that there is insufficient time in which to conduct additional discovery.  The Court 

should not countenance any such argument, especially from the beneficiaries of the settlement 

this Court is being asked to approve.         
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B. Documents Concerning Settlement Negotiations, Including Information the 

Settlement Noteholders Received From, and Communications the Settlement 

Noteholders Had With, Their Counsel Regarding Those Negotiations Are 

Highly Relevant to Plan Confirmation 

33. The Settlement Noteholders and Fried Frank have refused to produce any 

communications between them concerning the actual, proposed, or potential settlement of any 

claim or issue in the Chapter 11 Cases.  (Exhibit A (Obj. to Request Nos. 11 & 12); Exhibit F 

(Obj. to Request Nos. 2, 9).)  Each also has refused to produce phone records reflecting their 

telephone communications from April 1, 2009, through September 30, 2009, and December 1, 

2009, through March 12, 2010.  (Exhibit A (Obj. to Request No. 16); Exhibit F (Obj. to Request 

No. 11.)  These communications and records will be essential to evaluating the settlement 

embodied in the Seventh Amended Plan, and should be produced.  Indeed, this Court already has 

held that additional discovery regarding the Settlement Noteholders‘ communications with their 

counsel at Fried Frank is both relevant and necessary.  As the Court will recall, during the second 

confirmation hearing, the Settlement Noteholders maintained that their attorneys did not provide 

them with material information regarding settlement negotiations after December 2009.  

(September 13 Opinion at 137.)  The Court expressed ―substantial doubts about these 

assertions,‖ and noted that ―[f]urther discovery on this issue would clarify this point.‖  (Id.)  The 

TPS Group respectfully submits that the time for that further discovery is now, while the Court is 

being asked to approve a settlement releasing the Settlement Noteholders from all trading-related 

claims. 

34. The Settlement Noteholders object to any discovery concerning its 

communications with Fried Frank on the grounds that those communications are protected by the 

attorney-client privilege.
6
  As a threshold matter, the attorney-client privilege would not apply to 

                                                 
6
 As noted above, Fried Frank has refused to produce these communications per its clients‘ instructions.   
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communications merely forwarding information from third parties.  Nor would it shield from 

production the parties‘ phone records, which reflect only the fact, but not the contents, of 

communications.  See, e.g., Global HTM Promotional Group, Inc. v. Angel Music Group LLC, 

No. 06-20441, 2007 WL 221423, at *2 (S.D. Fla. Jan. 26, 2007).  The Settlement Noteholders 

and Fried Frank cannot withhold these documents from production on the basis of privilege. 

35. But even assuming that any privilege ever did apply to any of the materials sought 

by the TPS Group‘s requests, the Settlement Noteholders have now waived it.  It is well settled 

that a party cannot use the attorney-client privilege as both a sword and a shield.  Thus, where a 

party discloses a privileged communication ―to present a one-sided story to the court, the 

privilege will be waived as to all communications on the same subject.‖  Westinghouse Elec. 

Corp. v. Republic of Philippines, 951 F.2d 1414, 1426 n.12 (3d Cir. 1991).   

36. This is precisely what the Settlement Noteholders have done here.  Each of the 

Settlement Noteholders has argued to the Court that it informed its counsel not to share with it 

non-public information regarding the negotiations, or testified as to communications from their 

counsel on this subject: 

 Aurelius:  ―Fried Frank was under ‗strict instructions‘ not to convey any 

material nonpublic information to Aurelius during this time, as had been the 

practice throughout the cases when Aurelius was not restricted.‖  [Docket No. 

8433 at 42.]   

 Owl Creek:  ―Owl Creek . . . made requests to its own counsel and Debtors‘ 

counsel to exclude material nonpublic information from any discussions at 

times when it was trading.‖  [Docket No. 8429 at 3; see also id. at 47 (―Owl 

Creek‘s instructions to its counsel were that Owl Creek must consent in 

advance prior to receiving anything that might be considered material 

nonpublic information.‖)   

 Appaloosa: ―Additionally, Appaloosa used its external counsel as a screen to 

ensure that it did not inadvertently receive information it was not intended to 

have.‖  [Docket No. 8428 at 7.] 

 Centerbridge:  ―Q. And under what circumstances did you obtain material 

nonpublic information from the debtors?  A. There were two specific periods 
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where we signed confidentiality agreement with the debtors.  Outside of those 

confidentiality agreements, the debtors talked to Fried Frank, who was our 

counsel.  Fried Frank wouldn‘t provide that information to us unless the 

debtors said it was okay.  And they advised us in advance that the information 

they would provide us could be restrictive, and we accepted.‖  (Confirmation 

Hr‘g Tr., 228:13-21, July 20, 2011 (emphasis added); see also id. at 228:24-

229:1 (―Q. Were there times when information was offered that you did not 

agree to take it?  A. Yes.‖).) 

37. The Settlement Noteholders‘ reliance on those communications, which were 

privileged until disclosed,
7
 allowed the Settlement Noteholders to tell the Court a one-sided 

story, i.e., that their attorneys never shared with them any confidential, non-public information 

outside of the two periods during which the Settlement Noteholders themselves were bound by 

confidentiality agreements with the Debtors.  As the Settlement Noteholders have made this 

argument, they cannot now shield it from scrutiny by continuing to assert the attorney-client 

privilege as to their communications with counsel.  Accordingly, all communications between 

Fried Frank and the Settlement Noteholders between March 1, 2009, and March 31, 2010, 

relating to settlement negotiations leading to the Global Settlement Agreement must be 

produced, as they will demonstrate what information Fried Frank provided to the Settlement 

Noteholders during the course of those negotiations, and whether Fried Frank did, in fact, refrain 

from sharing confidential information with its clients.   

38. At a minimum, the Settlement Noteholders‘ and Fried Frank‘s blanket assertions 

of privilege are improper.  As set forth in Fed. R. Civ. P. 26(b)(5), made applicable to these 

proceedings by Bankruptcy Rule 7026, a party that seeks to withhold information based on a 

privilege must ―describe the nature of the documents, communications, or tangible things not 

produced or disclosed—and do so in a manner that, without revealing information itself 

                                                 
7
  The attorney-client privilege applies equally to communications by the client to its attorney or vice versa.  

See, e.g., Hurt v. Phila. Housing Auth, 1994 U.S. Dist. LEXIS 7844, at *7 (E.D. Pa. 1994) (attorney-client privilege 

applies to communications from client to attorney). 
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privileged or protected, will enable other parties to assess the claim.‖  Fed. R. Civ. P. 26(b)(5).  

To the extent that the Settlement Noteholders or Fried Frank assert a privilege or protection that 

they contend entitles them to withhold documents from production, they cannot merely rely on 

this assertion; they must produce a privilege log.  See, e.g., Wachtel v. Health Net, Inc., 239 

F.R.D. 81, 106-07 (D.N.J.2006). 

C. Discovery From the Debtors and Their Counsel at Weil Gotshal Are Highly 

Relevant to Plan Confirmation  

39. The Debtors and Weil Gotshal have refused to produce documents concerning the 

disclosures the Debtors made pursuant to their confidentiality agreements with the Settlement 

Noteholders, including deliberations as to the Debtors‘ disclosure obligations thereunder, and 

whether the Debtors‘ disclosures complied with Regulation FD.  (See Exhibit C (Obj. to Request 

Nos. 7, 8, 10 & 11); Exhibit G (Obj. to Request Nos. 7, 8, 10 & 11).)
8
  The Debtors and Weil 

Gotshal refuse to produce these documents on the grounds that they are protected by the 

attorney-client privilege.  The Debtors‘ and Weil Gotshal‘s positions are without merit.   

40. It is well settled that a party waives the attorney-client privilege by asserting 

reliance on counsel as a defense.  See, e.g., In re ML-Lee Acuisition Fund II, L.P., 859 F. Supp. 

765, 768 (D. Del. 1994) (holding that defendants waived the attorney-client privilege by raising 

reliance on the advice of counsel as a defense to plaintiffs‘ allegations and that fairness requires 

                                                 
8  The TPS Group also has propounded requests to the Debtors for production of the following categories of 

documents: (1) documents concerning the Debtors‘ communications with the Settlement Noteholders concerning 

any actual, potential or proposed settlement (Exhibit C (Request Nos. 1, 2, 4-6 & 12)) and (2) documents concerning 

the Debtors‘ communications with the Settlement Noteholders‘ actual or potential trading in the Debtors‘ securities 

or the early termination of any confidentiality agreement (id. (Request Nos. 3, 9)).  In addition, the Debtors have 

made requests to Weil Gotshal for the same categories of documents.  (Exhibit G.)  During a meet and confer on 

January 10, 2012, counsel for the Debtors and Weil Gotshal has represented that all documents called for by the 

above requests are included in the Debtors‘ document depository or in prior productions by Debtors to the TPS 

Consortium and the Equity Committee, subject to the Debtors‘ privilege objections and the caveat that the Debtors 

used agreed-upon search terms to gather documents.  The Debtors have agreed to make those documents available to 

the TPS Group.  Based on that agreement, and the Debtors‘ representations regarding the contents of the 

productions, the TPS Group does not seek to compel the production of documents responsive to the above-

referenced requests at this time, but reserves the right to do so at a later date should the need arise. 



 20 

defendants to produce those communications upon which it has relied to assert its good faith 

based on the advice of counsel); RCA Corp. v. Data General Corp., 1986 WL 15683, at * 1 (D. 

Del. July 2, 1986) (ordering defendant to produce all documents which directly or indirectly 

relate to opinions of counsel because defendant waived the privilege ―by asserting reliance upon 

advice of counsel as an essential element of his defense‖); see also Glenmede Trust Co., v. B. 

Ray Thompson, Jr., 56 F.3d 476, 486 (3d Cir. 1995) (stating that ―[t]he attorney-client privilege 

may be waived by a client who asserts reliance on the advice of counsel as an affirmative 

defense‖ because ―the party opposing the defense of reliance on advice of counsel must be able 

to test what information had been conveyed by the client to counsel and vice-versa regarding that 

advice‖). 

41.  Here, the Debtors repeatedly claim to have relied on outside counsel to determine 

what information should be disclosed at the conclusion of their confidentiality agreements with 

the Settlement Noteholders.  Indeed, the Debtors‘ post-hearing brief and closing argument alone 

are replete with invocations of advice of counsel on this topic, often with citation to the 

testimony Mr. Kosturos offered during his direct examination: 

 ―The determination by the Debtors as to what information needed to be 

disclosed was made carefully.  The Debtors consulted counsel. See Hr‘g Tr. 

7/21/2011 at 115:18-20 (Kosturos Direct) (―The debtor and its advisors and 

attorneys determined that there was no additional material non-public 

information that needed to be disclosed‖).  After consultation with counsel, 

the Debtors concluded that the terms of the various term sheets did not need to 

be disclosed.‖  [Docket No. 8439 at 54-55.] 

 ―As with the earlier March Confidentiality Period, the Debtors acted carefully 

in deciding what information needed to be disclosed in the November MOR. 

The Debtors consulted counsel. See id. at 128:15-24 (Kosturos Direct) (―The 

debtor, in connection with its advisors and lawyers, determined that there was 

not any [additional] material non-public information that needed to be 

disclosed‖ at that time).  Once again, after consultation with counsel, the 

Debtors concluded that the terms of the various term sheets between JPMC 

and the Debtors did not need to be disclosed. Id.‖  [Docket No. 8439 at 64-

65.] 
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 ―Under these circumstances, the Debtors (after consultation with their 

counsel) and each of the Settlement Note Holders independently made a good-

faith determination that the term sheets were not material.  Accordingly, there 

is no basis for a finding of inequitable conduct.‖  [Docket No. 8439 at 125.] 

  ―After careful consideration, including consultation with experienced 

securities counsel, the Debtors concluded that there ―was no additional 

material non-public information that needed to be disclosed,‖ Hr‘g Tr. 

7/21/2011 at 115:18-20 (Kosturos Direct), including the terms of the offers 

that had been exchanged with JPMC.‖  [Docket No. 8439 at 131.] 

 ―After careful consideration, including consultation with experienced 

securities counsel, the Debtors concluded that the information disclosed in the 

November MOR was the only material non-public information that they 

shared with the Settlement Note Holders during this period.‖  Hr‘g Tr. 

7/21/2011 at 128:15- 24 (Kosturos Direct).‖  [Docket No. 8439 at 134.] 

 ―As we cite Mr. Kosturos' testimony, the debtor and its advisors and attorneys 

determined that there was no additional material, nonpublic info that needed 

to be disclosed.  (Closing Arg. Hr‘g Tr., 52:19-21, August 24, 2011.) 

42. These repeated invocations of reliance on the advice of counsel clearly put the 

Debtors‘ communications with counsel regarding their disclosure obligations ―at issue‖ in this 

case.  See LML Patent Corp. v. Telecheck Servs., Inc. Elec. Clearing House, Inc., 2006 U.S. Dist. 

LEXIS 13498, at * 2 (D. Del. March 28, 2006) (―Once a party has relied on the opinion of 

counsel, that party waives the privilege as to all documents in its possession, custody or control 

that have some relevance to the subject matter of the opinion.‖); RCA Corp., 1986 WL 15683, at 

* 1 (requiring defendant to produce ―all documents which directly or indirectly relate to opinions 

of counsel‖ on the contested issue).  The Debtors have therefore waived their privilege, and they, 

together with Weil Gotshal, should be ordered to produce these communications.  Indeed, these 

documents are particularly important here, because each of the Settlement Noteholders argues 

that they relied on the Debtors‘ counsel to determine that they were free to trade in the Debtors‘ 

securities after the close of the two confidentiality periods.  In light of the Settlement 

Noteholders‘ arguments, the TPS Group should be permitted examine what that advice actually 

was. 
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D. The Basis of the Settlement With the Settlement Noteholders for No 

Consideration, Including the Negotiations That Led to the Seventh Amended 

Plan, Are Highly Relevant to Plan Confirmation  

43. None of the Respondents have agreed to produce documents concerning the basis 

of the proposed settlement by which the Settlement Noteholders will be released from all claims 

relating to their trading in the Debtors‘ securities.  (Exhibit A (Obj. to Request No. 31); Exhibit F 

(Obj. to Request No. 23); Exhibit C (Obj. to Request No. 14); Exhibit G (Obj. to Request No. 

14).)  In addition to the factors set out in Martin, supra Section II.A, the Debtors and other Plan 

proponents bear the burden of demonstrating that the settlement with the Settlement Noteholders 

is ―truly the product of ‗arms-length‘ bargaining, and not of fraud or collusion.‖  In re Exide 

Techs., 303 B.R. 48, 67-68, 71 (Bankr. D. Del. 2003); accord In re Adelphia Commc’ns, 327 BR. 

143, 165 (S.D.N.Y. 2005).  They also must show that the settlement is ―‗fair and equitable.‘‖  In 

re Nutritional Sourcing Corp., 398 B.R. at 832 (quoting In re Exide Techs., 303 B.R. at 67.)  To 

do so, they presumably will offer evidence concerning the basis for the settlement, including 

what steps the Debtors took to investigate the claims against the Settlement Noteholders (if any).  

And even if the Debtors choose not to offer such evidence, the basis for the settlement will be a 

central issue in this Court‘s assessment of whether the settlement is fair and equitable and the 

product of arms-length negotiations.  As such, documents relating to these topics are relevant to 

plan confirmation, and should be produced.   

44. The Respondents argue that documents concerning the basis for the settlement are 

protected by the Court‘s Order Appointing Mediator, by Federal Rule of Evidence 408, and by 

Rule 9019-5 of the local rules of the United States Bankruptcy Court for the District of 

Delaware.  As a threshold matter, this objection would not prevent the production of documents 

prepared (or communications made) outside the context of the mediation, even if shared during 

the mediation.  These documents should be produced, because no privilege, order or rule could 
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possibly apply to them.  See, e.g., Chester County Hosp. v. Independence Blue Cross, 2003 U.S. 

Dist. LEXIS 25214, at *23-24 (E.D. Pa. Nov. 7, 2003) (―To the extent . . . that the mediation 

submissions include documents that were prepared outside the scope of the mediation and were 

merely submitted as support for [the party‘s] mediation position, we decline to find them 

privileged.‖); Local Rule 9019-5(d)(i) (―Information otherwise discoverable or admissible in 

evidence does not become exempt from discovery, or inadmissible in evidence, merely by being 

used by a party in the mediation.‖).  It is clear that documents fitting this description exist here.  

Indeed, as the Debtors have conceded, the Seventh Amended Plan includes ―modifications . . . 

made after the Mediation.‖  (Disclosure Statement at 6.)   Those documents should be produced.  

See Folb v. Motion Picture Indus. Pension & Health Plans, 16 F. Supp. 2d 1164, 1180 (C.D. Cal. 

1998) (―Subsequent negotiations between the parties . . . are not protected even if they include 

information initially disclosed in the mediation.‖).
9
 

45. In all events, however, the Respondents‘ objections are beside the point.  If the 

Debtors or other Respondents attempt to demonstrate, based on the mediation, that the settlement 

was fair and equitable and the Seventh Amended Plan has been offered in good faith, they will 

have waived any privilege or protection that may have attached to mediation discussions, and 

those documents must be produced.  See Westinghouse, 951 F.2d at 1426 n.12.
10

  The terms of 

the Order Appointing Mediator would not change this conclusion.  Indeed, to the extent the 

Debtors or other Respondents attempt to introduce evidence regarding the mediation, they would 

                                                 
9
  For the reasons stated supra, even if the Court does not order the Respondents to produce these documents 

in the first instance, the TPS Group respectfully submits that the Respondents must produce a privilege log of all 

document withheld so that the TPS Group, and the Court, can evaluate the veracity of the Respondents‘ assertions. 

10
  The fact that the settlement embodied in the Seventh Amended Plan was the result of a mediation does not 

satisfy Section 1129.  In Kakani v. Oracle Corp., 2007 WL 1793774 (N.D. Cal. 2007), for example, the court 

rejected a class action settlement reached through mediation.  Id. at *11.  As the court observed, ―a mediator is paid 

to help the immediate parties reach a deal. Mediators do not adjudicate the merits.  They are masters in the art of 

what is negotiable.  It matters little to the mediator whether the deal is collusive so long as a deal is reached.  Such a 

mediator has no fiduciary duty to anyone, must less those not at the table.‖  Id. 
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have violated the Order Appointing Mediator (as they interpret its terms) themselves.  Under 

such circumstances, they could hardly continue to rely on that order to shield themselves from 

discovery.
11

   

46. Likewise, the Respondents refuse to produce any documents concerning 

information any of them sent or received during the mediation.  (Exhibit A (Obj. to Request No. 

30); Exhibit F (Obj. to Request No. 22); Exhibit C (Obj. to Request No. 13); Exhibit G (Obj. to 

Request No. 13).)  In the interests of compromise, the TPS Group has proposed to limit this 

request to all documents concerning information exchanged relating to the mediation with the 

exception of (i) communications between any party to the mediation and Judge Lyons; (ii) 

communications concerning the mediation, which were made between or among the mediation 

parties at a mediation session convened by Judge Lyons; and (iii) communications documenting 

any offers or counter-offers exchanged or agreements reached during a mediation session 

convened by Judge Lyons.  These are the same exceptions ordered by the court in In re Tribune 

Co., No. 08-13141 (KJC), 2011 WL 386827, at *8, 10 (Bankr. D. Del. Feb. 3, 2011).
12

  Indeed, 

this precedent should be well known to the Respondents, particularly Aurelius, which filed the 

motion that gave rise to the Tribune court‘s decision, and argued that more expansive discovery 

regarding the mediation was required.  See id. at 1 & n.3.  Nevertheless, none of the Respondents 

                                                 
11

  Nor would Federal Rule of Evidence 408 bar production of these documents, because that rule governs the 

admissibility of evidence, not the discoverability of documents.  See, e.g., In re Initial Public Offering Secs. Litig., 

No. 21 MC 92(SAS), 2004 WL 60290, at *4-5 (S.D.N.Y. Jan. 12, 2004).  Local Rule 9019-5(d)(iv) is also 

unavailing.  Pursuant to Local Rule 1001-1(c), the application of any rule ―may be modified by the Court in the 

interests of justice.‖  This exception certainly would apply if the Debtors or other proponents of the Seventh 

Amended Plan were to rely on the mediation itself to demonstrate the reasonableness of the settlement with the 

Settlement Noteholders.  See, e.g., In re Tribune Co., No. 08-13141 (KJC), 2011 WL 386827, at *8, 10 (Bankr. D. 

Del. Feb. 3, 2011) (ordering plan proponents to produce discovery beyond which they already had agreed to 

produce, and noting that the ―protections afforded by the Mediation Order, Fed.R.Evid. 408, and Local Rule 9019-5 

will otherwise remain.‖) 

12
  The Respondents likely will argue that scope of disclosure in Tribune was the result of a consensual 

agreement among the parties.  This would be an overstatement.  While the plan proponents in Tribune did offer to 

produce certain mediation-related discovery, the court broadened the scope of permissible discovery beyond what 

the plan proponents agreed to produce notwithstanding the mediation order in that case.  See In re Tribune Co., 2011 

WL 386827, at *8.  
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agreed to this compromise, which the TPS Group believes is fair and reasonable, and consistent 

with the approach taken in Tribune.  See also Hays v. Equitex, Inc. (In re RDM Sports Group, 

Inc.), 277 B.R. 415, 431 (Bankr. N.D. Ga. 2002) (―The mediation privilege should operate to 

protect only those communications made to the mediator, between the parties during the 

mediation, or in preparation for the mediation.‖). 

47. The TPS Group therefore respectfully submits that the Court order all 

Respondents to produce (i) all documents concerning the basis for the settlement embodied in the 

Seventh Amended by which the Settlement Noteholders receive a full release of claims relating 

to their trading in the Debtors‘ securities; and (ii) all documents concerning information 

exchanged during the mediation with the exception of (a) communications between any party to 

the mediation and Judge Lyons, (b) communications concerning the mediation, which were made 

between or among the mediation parties at a mediation session convened by Judge Lyons, and 

(c) communications documenting any offers or counter-offers exchanged or agreements reached 

during a mediation session convened by Judge Lyons.   

III. The Respondents Should Be Precluded From Presenting Evidence At the 

Anticipated Confirmation Hearing Concerning the Subject Matter of the TPS 

Group’s Discovery Requests 

48. The Court should preclude the Respondents from offering any evidence at trial 

concerning the topics of discovery as to which the Respondents have not agreed, or are not 

compelled, to respond.  It would be patently unfair, and prejudicial, to prevent the TPS Group 

from obtaining discovery on certain topics while also permitting the Respondents to offer 

evidence on those same topics at the confirmation hearing.  Indeed, the Court has already been 

down this road once before.  As the Court will recall, the Settlement Noteholders successfully 

opposed discovery by the TPS Group and the Equity Committee with respect to, inter alia, the 

Settlement Noteholders‘ trading decisions concerning the Debtors‘ securities on the grounds that 
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such discovery was irrelevant.  Nevertheless, the Settlement Noteholders attempted to introduce 

evidence concerning this very topic at the confirmation hearing.  The Court correctly precluded 

the Settlement Noteholders from offering this evidence.  As the Court observed, it would be 

unfair to permit the Settlement Noteholders to testify as to the reasons they bought and sold the 

Debtors‘ securities when the TPS Group and the Equity Committee had been denied discovery to 

test the veracity of these contentions.  (See, e.g., Confirmation Hr‘g Tr., 86:9-91:12, July 18, 

2011; id. at 94:11-96:10; Confirmation Hr‘g Tr., 224:21-226:16, July 20, 2011.)  The same logic 

applies here in spades.    

NO PRIOR REQUEST 

49. No prior request for the relief requested herein has been made to this or any other 

court. 

CERTIFICATION OF COMPLIANCE WITH LOCAL RULE 7026-1 

50. Counsel for the TPS Group has made a reasonable effort to reach agreement with 

Respondents on the matters set forth in the motion by meeting and conferring with each of the 

Respondents.  The parties have been unable to resolve their disputes.  

CONCLUSION 

WHEREFORE, the TPS Group respectfully requests entry of an Order substantially in 

the form attached hereto as Exhibit J, (i) granting the Motion to Compel; and (ii) granting such 

other and further relief as the Court deems appropriate.   
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Dated: Wilmington, Delaware 

January 11, 2012 

 

Respectfully submitted, 

 

CAMPBELL & LEVINE LLC 

 

/s/ Mark T. Hurford________________ 

Marla Rosoff Eskin, Esq. (DE 2989) 

Bernard G. Conaway, Esq. (DE 2856) 

Mark. T. Hurford (DE 3299) 

Kathleen Campbell Davis, Esq. (DE 4229) 

800 North King Street, Suite 300 

Wilmington, DE 19809 

Telephone: (302) 426-1900 

Facsimile: (302) 426-9947  

 

  - and - 

 

ARKIN KAPLAN RICE LLP 

Howard J. Kaplan, Esq. 

Joseph Matteo, Esq. 

Deana Davidian, Esq.   

590 Madison Avenue 

New York, NY 10022 

Telephone: (212) 333-0200 

Facsimile: (212) 333-2350 

 

Counsel for the TPS Group 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

____________________________________ 

 ) Chapter 11 

In re:      ) 

 ) Case No. 08-12229 (MFW) 

WASHINGTON MUTUAL, INC., et al., )  Jointly Administered 

      )  

 Debtors. ) Objection Deadline: January 18, 2012 @ 4:00 p.m. 

____________________________________) Hearing Date: January 19, 2012 @ 10:30 a.m. 

   

 

NOTICE OF MOTION OF THE TPS GROUP’S MOTION TO COMPEL DISCOVERY 

OR, IN THE ALTERNATIVE, FOR AN ORDER OF PRECLUSION 

 

TO: All Parties on the Attached List 

 

PLEASE TAKE NOTICE, that on January 10, 2012, the TPS Group
1
 filed and served the 

attached TPS Group's Motion to Compel Discovery, or in the Alternative, for an Order of 

Preclusion (the “Motion”), with the United States Bankruptcy Court for the District of 

Delaware, 824 Market Street, 3
rd

 Floor, Wilmington, Delaware 19801. 

 PLEASE TAKE FURTHER NOTICE that any responses to the Motion must be in 

writing and filed with the Bankruptcy Court on or before January 18, 2012 @ 4:00 p.m. 

PLEASE TAKE FURTHER NOTICE that at the same time, you must also serve a copy 

of the response upon the undersigned counsel, so that it is received on or before January 18, 

2012 @ 4:00 p.m. 

IN THE EVENT THAT ANY OBJECTION OR RESPONSE IS FILED AND SERVED 

IN ACCORDANCE WITH THIS NOTICE, A HEARING ON THE MOTION WILL BE HELD 

ON JANUARY 19, 2012 @ 10:30 A.M. BEFORE THE HONORABLE MARY F. WALRATH 

AT THE UNITED STATES BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE, 

                                                 
1
 The TPS Group consists of VR Global Partners, L.P., The Visium Funds, Black Horse Capital, Greywolf Capital 

Management LP, and Pine River Capital L.P. 



 2 

 

824 MARKET STREET, 5
th

 FLOOR, COURTROOM #4, WILMINGTON, DELAWARE 

19801. 

IF YOU FAIL TO RESPOND IN ACCORDANCE WITH THIS NOTICE, THE COURT  

MAY GRANT THE RELIEF DEMANDED BY THE MOTION WITHOUT FURTHER 

NOTICE OR HEARING. 

Dated:  Wilmington, Delaware   Respectfully submitted, 

January 11, 2012    CAMPBELL & LEVINE LLC 

 

      /s/ Mark T. Hurford      

      Marla Rosoff Eskin, Esq. (DE 2989) 

      Mark T. Hurford, Esq. (DE 3299) 

      800 North King Street, Suite 300 

      Wilmington, DE 19809 

      (302) 426-1900 

(302) 426-9947 (fax) 

mhurford@camlev.com  

       

– and – 

 

      ARKIN KAPLAN RICE LLP 
      Howard J. Kaplan, Esq. 

      Joseph Matteo, Esq. 

      Deana Davidian, Esq.   

      590 Madison Avenue 

      New York, NY 10022 

      Telephone: (212) 333-0200 

      Facsimile: (212) 333-2350 

 

      Counsel for the TPS Group 

 

































































































































































































































































































  

IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

 

____________________________________ 

      ) Chapter 11 

In re:      ) 

      ) Case No. 08-12229 (MFW) 

WASHINGTON MUTUAL, INC., et al., ) 

      ) Jointly Administered 

   Debtors  )  

____________________________________) Related to Docket Nos.  

 

 ORDER GRANTING THE MOTION OF THE TPS GROUP TO COMPEL 

DISCOVERY OR, IN THE ALTERNATIVE, FOR AN ORDER OF PRECLUSION  

 

 Upon consideration of the Motion, dated January 11, 2012, filed by the TPS Group
1
, for 

the entry of an order to compel discovery or, in the alternative, for an order of preclusion (the 

"Motion"); and it appearing that the Court has jurisdiction to consider and determine the Motion; 

and it appearing that due and proper notice of the Motion has been given; and it appearing that 

the relief requested in the Motion is appropriate; and after due deliberation and sufficient cause 

appearing therefore; it is hereby:  

ORDERED that the Motion is GRANTED; and it is further 

 ORDERED that Aurelius Capital Management LP, Centerbridge Partners, LP, Appaloosa 

Management, L.P., Owl Creek Asset Management, L.P., and each of their respective affiliates 

(collectively, the “Settlement Noteholders”), shall produce all documents responsive to the TPS 

Group’s Request to the Debtors for Production of Documents to the Settlement Noteholders; and 

it is further  

ORDERED that Washington Mutual, Inc. and WMI Investment Corp. (the “Debtors”) 

shall produce all documents responsive to Request Nos. 7, 8, 10 & 11 of the TPS Group’s 

Request for Production of Documents to the Debtors; and it is further 

                                                 
1
  The TPS Group consists of VR Global Partners, L.P., The Visium Funds, Black Horse Capital, Greywolf 

Capital Management LP, and Pine River Capital L.P.  
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ORDERED that Weil, Gotshal & Manges LLP (“Weil Gotshal”) shall produce all 

documents responsive to Request Nos. 7, 8, 10 & 11 of Attachment A to the TPS Group’s 

subpoena duces tecum to Weil Gotshal; and it is further 

ORDERED that Fried, Frank, Harris, Shriver & Jacobson LLP (“Fried Frank”) shall 

produce all documents responsive to the requests set forth in Attachment A to the TPS Group’s 

subpoena duces tecum to Fried Frank; and it is further 

ORDERED that, in the alternative, to the extent any of the Settlement Noteholders, the 

Debtors, Weil Gotshal or Fried Frank are not compelled, and do not agree, to produce documents 

called for by the TPS Group’s discovery requests to that party, then such parties are precluded 

from introducing evidence on the subject matter of such requests the anticipated hearing to 

consider confirmation of the Seventh Amended Joint Plan of Affiliated Debtors Pursuant to 

Chapter 11 of the United States Bankruptcy Code; and it is further 

ORDERED that this Court shall retain jurisdiction over all matters arising from or related 

to the interpretation and implementation of this order and any further proceedings with respect to 

the Motion. 

 

Dated: January __, 2012 

 Wilmington, Delaware                                    

      THE HONORABLE MARY F. WALRATH 

      UNITED STATES BANKRUPTCY JUDGE  
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UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

 

__________________________________________ 

In re:       ) 

       )   Chapter 11 

WASHINGTON MUTUAL, INC., et al.,  ) 

       )   Case No. 08-12229 (MFW) 

  Debtors    )  Jointly Administered 

  )  

       )   

 

CERTIFICATE OF SERVICE 

  

 I, Mark T. Hurford, of Campbell & Levine, LLC, hereby certify that on January 11, 2012, 

I caused a copy of the foregoing to be served upon the attached service list via First Class U.S. 

Mail. 

 

Dated: January 11, 2012 

      /s/ Mark T. Hurford   

      Mark. T. Hurford (DE 3299) 
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Acxiom Corporation 
CB Blackard III 

301 E Dave Ward Dr 
PO Box 2000 

Conway, AR 72033-2000 

 Akin Gump Strauss Hauer & Feld LLP 
David P Simonds 

2029 Century Park E Ste 2400 
Los Angeles, CA 90067-3012 

 Akin Gump Strauss Hauer & Feld LLP 
Fred S Hodara 

One Bryant Park 
New York, NY 10036 

Akin Gump Strauss Hauer & Feld LLP 
Peter J Gurfein 

2029 Century Park E Ste 2400 
Los Angeles, CA 90067-3012 

 Akin Gump Strauss Hauer & Feld LLP 
Scott L Alberino 

1333 New Hampshire Ave NW 
Washington, DC 20036 

 Andrews Kurth LLP 
Attn Paul Silverstein 

450 Lexington Ave 15th Fl 
New York, NY 10017 

Angelo Gordon & Co 
Edward W Kressler 

245 Park Ave 26th Fl 
New York, NY 10167 

 Archer & Greiner PC 
Attn Charles J Brown III 

300 Delaware Ave Ste 1370 
Wilmington, DE 19801 

 Archer & Greiner PC 
Charles J Brown III 

300 Delaware Ave Ste 1370 
Wilmington, DE 19801 

Arent Fox LLP 
Andrew Silfen 

1675 Broadway 
New York, NY 10019 

 Arent Fox LLP 
Jeffrey N Rothleder 

1050 Connecticut Ave NW 
Washington, DC 20036 

 Arkin Kaplan Rice LLP 
Deana Davidian 

590 Madison Ave 35th Fl 
New York, NY 10022 

Arkin Kaplan Rice LLP 
Howard J Kaplan 

590 Madison Ave 35th Fl 
New York, NY 10022 

 Arkin Kaplan Rice LLP 
Joseph A Matteo 

590 Madison Ave 35th Fl 
New York, NY 10022 

 Arnall Golden Gregory LLP 
Darryl S Laddin 

171 17th St NW Ste 2100 
Atlanta, GA 30363-1031 

Arnall Golden Gregory LLP 
Michael F Holbein 

171 17th St NW Ste 2100 
Atlanta, GA 30363-1031 

 Ashby & Geddes PA 
Amanda M Winfree 

500 Delaware Ave 8th Fl 
PO Box 1150 

Wilmington, DE 19899 

 Ashby & Geddes PA 
Benjamin Keenan 

500 Delaware Ave 8th Fl 
PO Box 1150 

Wilmington, DE 19899 

Ashby & Geddes PA 
Don A Beskrone 

500 Delaware Ave 8th Fl 
PO Box 1150 

Wilmington, DE 19899 

 Ashby & Geddes PA 
Gregory A Taylor 

500 Delaware Ave 8th Fl 
PO Box 1150 

Wilmington, DE 19899 

 Ashby & Geddes PA 
Stacy L Newman 

500 Delaware Ave 8th Fl 
PO Box 1150 

Wilmington, DE 19899 

Ashby & Geddes PA 
William P Bowden 

500 Delaware Ave 8th Fl 
PO Box 1150 

Wilmington, DE 19899 

 Attorney Generals Office 
Joseph R Biden III 

Carvel State Office Bldg 
820 N French St 8th Fl 
Wilmington, DE 19801 

 Baker & McKenzie LLP 
Carmen Lonstein 

One Prudential Plaza Ste 3600 
Chicago, IL 60601 

Baker & McKenzie LLP 
David F Heroy 

One Prudential Plaza Ste 3600 
Chicago, IL 60601 

 Bank of New York Mellon 
Attn Gary S Bush 

Global Corporate Trust 
101 Barclay St 

New York, NY 10286 

 Bartlett Hackett Feinberg PC 
Frank F McGinn 

155 Federal St 9th Fl 
Boston, MA 02110 
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Bernstein Litowitz Berger & 
Grossmann LLP 

Chad Johnson 
1285 Avenue of the Americas 38th Fl 

New York, NY 10019 

 Bernstein Litowitz Berger & 
Grossmann LLP 

Hannah Ross 
1285 Avenue of the Americas 38th Fl 

New York, NY 10019 

 Bernstein Litowitz Berger & 
Grossmann LLP 

Jerald Bien Willner 
1285 Avenue of the Americas 38th Fl 

New York, NY 10019 

Blank Rome LLP 
Michael DeBaecke 

1201 Market St Ste 800 
Wilmington, DE 19801 

 Blank Rome LLP 
Victoria A Guilfoyle 

1201 Market St Ste 800 
Wilmington, DE 19801 

 Board of Governors of the Federal 
Reserve System 
Stephen H Meyer 

Assistant General Counsel 
20th & C Sts NW 

Washington, DE 20551 

Bouchard Margules & Friedlander PA 
Andre G Bouchard 

222 Delaware Ave Ste 1400 
Wilmington, DE 19801 

 Bouchard Margules & Friedlander PA 
Sean M Brennecke 

222 Delaware Ave Ste 1400 
Wilmington, DE 19801 

 Bronwen Price 
Gail B Price 

2600 Mission St Ste 206 
San Marion, CA 91108 

Brown & Connery LLP 
Donald K Ludman 

6 N Broad St Ste 100 
Woodbury, NJ 08096 

 Brown Rudnick LLP 
Jeremy B Coffey 
One Financial Ctr 
Boston, MA 02111 

 Brown Rudnick LLP 
Sigmund S Wissner Gross 

Seven Times Sq 
New York, NY 10036 

Buchalter Nemer PC 
Shawn M Christianson 
333 Market St 25th Fl 

San Francisco, CA 94105-2126 

 Cairncross & Hempelmann PS 
John R Knapp Jr 

524 2nd Ave Ste 500 
Seattle, WA 98104-2323 

 Campbell & Levine LLC 
Bernard G Conaway 

800 N King St Ste 300 
Wilmington, DE 19809 

Capehart & Scatchard PA 
William G Wright 

8000 Midlantic Dr Ste 300S 
Mt Laurel, NJ 08054 

 Carlo & Robert Rankel 
20 Sunhill Rd 

Katonah, NY 10536 

 Centerbridge Capital Partners LP 
Vivek Melwani 

375 Park Ave 12th Fl 
New York, NY 10152-0002 

City of Fort Worth 
Christopher B Mosley 
1000 Throckmorton St 
Fort Worth, TX 76102 

 Cohen Milstein Seller & Toll PLLC 
Christopher Lometti 

150 E 52nd St 
New York, NY 10022 

 Cohen Milstein Seller & Toll PLLC 
Kenneth Rehns 
150 E 52nd St 

New York, NY 10022 

Cole Schotz Meisel Forman & 
Leonard PA 

J Kate Stickles 
500 Delaware Ave Ste 1410 

Wilmington, DE 19801 

 Cole Schotz Meisel Forman & 
Leonard PA 

Patrick J Reilley 
500 Delaware Ave Ste 1410 

Wilmington, DE 19801 

 Connolly Bove Lodge & Hutz LLP 
Jeffrey C Wisler 

1007 N Orange St 
PO Box 2207 

Wilmington, DE 19899 

Connolly Bove Lodge & Hutz LLP 
Marc J Phillips 

1007 N Orange St 
PO Box 2207 

Wilmington, DE 19899 

 Cox Smith Matthew Inc 
Patrick L Huffstickler 

112 E Pecan Ste 1800 
San Antonio, TX 78205 

 Cross & Simon LLC 
Christopher P Simon 

913 N Market St 11th Fl 
Wilmington, DE 19801 
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Curtis Mallet Prevost Colt & Mosle 
LLP 

Steven J Reisman 
101 Park Ave 

New York, NY 10178-0061 

 David D Lennon 
Asst Attorney General 

Revenue Section 
PO Box 629 

Raleigh, NC 27602-0629 

 Dechert LLP 
Attn Michael J Sage 

1095 Avenue of the Americas 
New York, NY 10036-6797 

Delaware Dept of Justice 
Attn Bankruptcy Dept 

820 N French St 6th Fl 
Wilmington, DE 19801 

 Delaware Secretary of the State 
Division of Corporations 

PO Box 898 
Franchise Tax Division 

Dover, DE 19903 

 Delaware Secretary of the Treasury 
PO Box 7040 

Dover, DE 19903 

Department of Labor 
Division of Unemployment Ins 

4425 N Market St 
Wilmington, DE 19802 

 Dewey & LeBoeuf LLP 
Andrew Z Lebwohl 

1301 Avenue of the Americas 
New York, NY 10019 

 Dewey & LeBoeuf LLP 
Peter A Ivanick 

1301 Avenue of the Americas 
New York, NY 10019 

DLA Piper LLP 
Jeremy R Johnson 

1251 Avenue of the Americas 
New York, NY 10020-1104 

 DLA Piper LLP 
Thomas R Califano 

1251 Avenue of the Americas 
New York, NY 10020-1104 

 Drinker Biddle & Reath LLP 
Joseph N Argentina Jr 

1100 N Market St Ste 1000 
Wilmington, DE 19801-1254 

Eckert Seamans Cherin & Mellot LLC 
Ronald S Gellert 

300 Delaware Ave Ste 1210 
Wilmington, DE 19801 

 Electronic Data Systems LLC 
Ayala A Hassell 
5400 Legacy Dr 
MS H3 3A 05 

Plano, TX 75024 

 Entwistle & Cappucci LLP 
Andrew J Entwistle 

280 Park Ave 26th Fl 
New York, NY 10017 

Entwistle & Cappucci LLP 
Johnston de F Whitman Jr 

280 Park Ave 26th Fl 
New York, NY 10017 

 Entwistle & Cappucci LLP 
Joshua K Porter 

280 Park Ave 26th Fl 
New York, NY 10017 

 Ezra Brutzkus Gubner LLP 
Robyn B Sokol 

Federal Deposit Insuance Corp 
Daniel H Kurtenbach 

550 17th St NW 
Washington, DC 20429 

 Federal Deposit Insuance Corp 
Donald McKinley 

1601 Bryan St 
PAC 04024 

Dallas, TX 75201 

 Federal Deposit Insuance Corp 
Stephen J Pruss 
1601 Bryan St 

PAC 04024 
Dallas, TX 75201 

First Pacific Bank of California 
Jame Burgess 
PO Box 54830 

Los Angeles, CA 90054-0830 

 Fox Hefter Swibel Levin & Carroll 
LLP 

Margaret Peg M Anderson 
200 W Madison St Ste 3000 

Chicago, IL 60606 

 Fox Rothschild LLP 
Eric M Sutty 

919 N Market St Ste 1600 
Citizens Bank Center 
Wilmington, DE 19801 

Fox Rothschild LLP 
Jeffrey M Schlerf 

919 N Market St Ste 1600 
Citizens Bank Center 
Wilmington, DE 19801 

 Freshfields Bruckhaus Deringer LLP 
David Russo 

601 Lexington Ave 56th Fl 
New York, NY 10022 

 Fried Frank Harris Shriver & 
Jacobson LLP 
Brian D Pfeiffer 

One New York Plaza 
New York, NY 10004-1980 
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Fried Frank Harris Shriver & 
Jacobson LLP 

Matthew M Roose 
One New York Plaza 

New York, NY 10004-1980 

 Friedlander Misler 
Robert E Greenberg 

1101 17th St NW Ste 700 
Washington, DC 20036-4704 

 Friedman Kaplan Sieler & Adelman 
LLP 

Daniel B Rapport 
7 Times Sq 

New York, NY 10036-6516 

Friedman Kaplan Sieler & Adelman 
LLP 

Edward A Friedman 
7 Times Sq 

New York, NY 10036-6516 

 Friedman Kaplan Sieler & Adelman 
LLP 

Robert J Lack 
7 Times Sq 

New York, NY 10036-6516 

 Friedman Kaplan Sieler & Adelman 
LLP 

William P Weintraub 
7 Times Sq 

New York, NY 10036-6516 

Gay McCall Isaacks Gordon & 
Roberts 

David McCall 
777 E 15th St 

Plano, TX 75074 

 Goulston & Storrs PC 
Christine D Lynch 
400 Atlantic Ave 

Boston, MA 02110-333 

 Greer Herz & Adams LLP 
Frederick Black 

One Moody Plz 18th Fl 
Galveston, TX 77550 

Greer Herz & Adams LLP 
Tara B Annweiler 

One Moody Plz 18th Fl 
Galveston, TX 77550 

 Gulf Group Holdings Acquisitions & 
Applications 

Beatriz Agramonte 
18305 Biscayne Blvd Ste 400 

Aventura, FL 33160 

 Hagens Berman Sobol Shapiro LLP 
Andrew M Volk 

1918 8th Ave Ste 3300 
Seattle, WA 98101-1214 

Hans Brost 
Serve via email only 

 Hewlett Packard Company 
Ken Higman 

12610 Park Plaza Dr No 100 
Cerritos, CA 90703-9361 

 Hodges and Associates 
A Clifton Hodges 

4 E Holly St Ste 202 
Pasadena, CA 91103-3900 

IBM Corporation 
Vicky Namken 

13800 Diplomat Dr 
Dallas, TX 75234 

 IBM Credit LLC 
Bill Dimos 

North Castle Dr 
MD 320 

Armonk, NY 10504 

 Internal Revenue Service 
Centralized Insolvency Operation 

2970 Market St 
Philadelphia, PA 19104 

Internal Revenue Service 
Centralized Insolvency Operation 

PO Box 7346 
Philadelphia, PA 19101-7346 

 Internal Revenue Service 
Insolvency Section 

31 Hopkins Plz Rm 1150 
Baltimore, MD 21201 

 John Malone 
1838 N Valley Mills Dr 

Waco, TX 76710 

Johnson Pope Bokor Ruppel & Burns 
LLP 

Angelina E Lim 
PO Box 1368 

Clearwater, FL 33757 

 Kasowitz Benson Torres & Friedman 
LLP 

Daniel A Fliman 
1633 Broadway 

New York, NY 10019 

 Kasowitz Benson Torres & Friedman 
LLP 

David S Rosner 
1633 Broadway 

New York, NY 10019 

Kasowitz Benson Torres & Friedman 
LLP 

Paul M Oconnor III 
1633 Broadway 

New York, NY 10019 

 Kasowitz Benson Torres & Friedman 
LLP 

Trevor J Welch 
1633 Broadway 

New York, NY 10019 

 Kelley Drye & Warren LLP 
Attn Jason Alderson 

101 Park Ave 
New York, NY 10178 
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Kelley Drye & Warren LLP 
Eric R Wilson 
101 Park Ave 

New York, NY 10178 

 Kilpatrick Townsend & Stockton LLP 
Shane G Ramsey 

1100 Peachtree St NE Ste 2800 
Atlanta, GA 30309-4530 

 Kilpatrick Townsend & Stockton LLP 
Todd C Meyers 

1100 Peachtree St NE Ste 2800 
Atlanta, GA 30309-4530 

King & Spalding LLP 
Arthur J Steinberg 

1185 Avenue of the Americas 
New York, NY 10036-4003 

 Landis Rath & Cobb LLP 
Adam G Landis 

919 Market St Ste 1800 
Wilmington, DE 19801-3033 

 Landis Rath & Cobb LLP 
Matthew B McGuire 

919 Market St Ste 1800 
Wilmington, DE 19801-3033 

Lane Powell PC 
Charles R Ekberg 

1420 Fifth Ave Ste 4100 
Seattle, WA 98101-2338 

 Law Debenture Trust Company of 
New York 

Jame Heaney 
400 Madison Ave 4th Fl 

New York, NY 10017 

 Law Offices of Lippe & Associates 
Emil Lippe Jr 

600 N Pearl St Ste S2460 
Plaza of the Americas South Tower 

Dallas, TX 75201 

Lichtsinn & Haensel 
Kathleen R. Dahlgren 

111 E Wisconsin Ave Ste 1800 
Milwaukee, WI 53202 

 Lichtsinn & Haensel 
Michael J Bennett 

111 E Wisconsin Ave Ste 1800 
Milwaukee, WI 53202 

 Linebarger Goggan Blair & Sampson 
LLP 

Elizabeth Weller 
2323 Bryan St Ste 1600 

Dallas, TX 75201 

Loeb & Loeb LLP 
Daniel B Besikof 

345 Park Ave 
New York, NY 10154 

 Loeb & Loeb LLP 
Vadim J Rubinstein 

345 Park Ave 
New York, NY 10154 

 Loeb & Loeb LLP 
Walter H Curchack 

345 Park Ave 
New York, NY 10154 

Lowenstein Sandler PC 
Eric H Horn 

65 Livingston Ave 
Roseland, NJ 07068 

 Lowenstein Sandler PC 
Ira M Levee 

65 Livingston Ave 
Roseland, NJ 07068 

 Lowenstein Sandler PC 
Jeffrey A Kramer 
65 Livingston Ave 

Roseland, NJ 07068 

Lowenstein Sandler PC 
John K Sherwood 
65 Livingston Ave 

Roseland, NJ 07068 

 Lowenstein Sandler PC 
Joseph M Yar 

65 Livingston Ave 
Roseland, NJ 07068 

 Lowenstein Sandler PC 
Michael S Etkin 

65 Livingston Ave 
Roseland, NJ 07068 

Lowenstein Sandler PC 
Vincent A Dagostino 

65 Livingston Ave 
Roseland, NJ 07068 

 Manatee County Tax Collector 
Ken Burton 

Michelle Leeson 
PO Box 25300 

Bradenton, FL 34206-5300 

 Manatee County Tax Collector 
Ken Burton 

Michelle Leeson 
819 US 301 Blvd W 

Bradenton, FL 34205 

McCreary Veselka Bragg & Allen 
Michael Reed 
PO Box 1269 

Round Rock, TX 78680 

 McDermott Will & Emery LLP 
Gary O Ravert 

340 Madison Ave 
New York, NY 10173-1922 

 McDermott Will & Emery LLP 
Nava Hazan 

340 Madison Ave 
New York, NY 10173-1922 
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McGuire Woods LLP 
Nicholas E Meriwether 
625 Liberty Ave 23rd Fl 
Pittsburgh, PA 15222 

 McGuire Woods LLP 
Sally E Edison 

625 Liberty Ave 23rd Fl 
Pittsburgh, PA 15222 

 McKenna Long & Aldridge LLP 
Daniel J Carrigan 

1900 K St NW 
Washington, DC 20006-1108 

McKenna Long & Aldridge LLP 
David E Gordon 

303 Peachtree St NE Ste 5300 
Atlanta, GA 30308-3265 

 McKenna Long & Aldridge LLP 
Henry F Sewell Jr 

303 Peachtree St NE Ste 5300 
Atlanta, GA 30308-3265 

 McKenna Long & Aldridge LLP 
J Michael Levengood 

303 Peachtree St NE Ste 5300 
Atlanta, GA 30308-3265 

Miami Dade Bankruptcy Unit 
Alberto Burnstein 

140 W Flagler St Ste 1403 
Miami, FL 33130-1575 

 Monzack Mersky McLaughlin and 
Browder PA 

Rachel B Mersky 
1201 N Orange St Ste 400 

Wilmington, DE 19801 

 Morris James LLP 
Brett D Fallon 

500 Delaware Ave Ste 1500 
PO Box 2306 

Wilmington, DE 19899-2306 

Morris James LLP 
Courtney R Hamilton 

500 Delaware Ave Ste 1500 
PO Box 2306 

Wilmington, DE 19899-2306 

 Morris James LLP 
Stephen M Miller 

500 Delaware Ave Ste 1500 
PO Box 2306 

Wilmington, DE 19899-2306 

 Morrison & Foerster LLP 
Brett H Miller 

1290 Avenue of the Americas 
New York, NY 10104 

Nationstar Mortgage 
350 Highland Dr 

Lewisville, TX 75067 

 Office of the Attorney General 
Deputy Attorney General 

James Potter 
300 S Spring St Ste 1702 
Los Angeles, CA 90013 

 Office of the Comptroller of the 
Currency 

Martin Jefferson Davis 
250 E Street SW 

Washington, DC 20219 

Office of the United States Trustee 
Delaware 

844 King St Ste 2207 
Lockbox 35 

Wilmington, DE 19899-0035 

 Oregon Dept of Justice 
Carolyn G Wade 

Senior Asst Attorney General 
1162 Court St NE 

Salem, OR 97301-4096 

 Patterson Belknap Webb & Tyler 
Brian P Guiney 

1133 Avenue of the Americas 
New York, NY 10036-6710 

Patterson Belknap Webb & Tyler 
Daniel A Lowenthal 

1133 Avenue of the Americas 
New York, NY 10036-6710 

 Pension Benefit Guaranty Corp 
Joel W Ruderman 

Office of the Chief Counsel 
1200 K St NW 

Washington, DC 20005-4026 

 Pepper Hamilton LLP 
David B Stratton 

Hercules Plaza Ste 5100 
1313 N Market St 

Wilmington, DE 19801 

Pepper Hamilton LLP 
Evelyn J Meltzer 

Hercules Plaza Ste 5100 
1313 N Market St 

Wilmington, DE 19801 

 Perdue Brandon Fielder Collins & 
Mott LLP 

Elizabeth Banda 
PO Box 13430 

Arlington, TX 76094-0430 

 Perkins Coie LLP 
Alan D Smith 

1201 Third Ave 48th Fl 
Seattle, WA 98101 

Perkins Coie LLP 
Brian A Jennings 

1201 Third Ave 48th Fl 
Seattle, WA 98101 

 Perkins Coie LLP 
Ronald L Berenstain 

1201 Third Ave 48th Fl 
Seattle, WA 98101 

 Phillips Goldman & Spence PA 
Stephen W Spence 
1200 N Broom St 

Wilmington, DE 19806 
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Pillsbury Winthrop Shaw Pittman LLP 
Leo T Crowley 
1540 Broadway 

New York, NY 10036-4039 

 Pillsbury Winthrop Shaw Pittman LLP 
Margot P Erlich 
1540 Broadway 

New York, NY 10036-4039 

 Pillsbury Winthrop Shaw Pittman LLP 
Richard Epling 
1540 Broadway 

New York, NY 10036-4039 

Pinckney Harris Weidinger LLC 
Donna L Harris 

1220 N Market St Ste 950 
Wilmington, DE 19801 

 Plains Capital Bank Building 
Michael S Mitchell 

1255 W 15th St Ste 805 
Plano, TX 75075-7225 

 Platzer Sergold Karlin Levine 
Goldberg Jaslow LLP 

Sydney G Platzer 
1065 Avenue of the Americas 18th Fl 

New York, NY 10018 

Procopio Cory Hargreaves & Savitch 
LLP 

Jeffrey Isaacs 
525 B St Ste 2200 

San Diego, CA 92101-4474 

 Pryor Cashman LLP 
Ronald S Beacher 

7 Times Sq 
New York, NY 10036-6569 

 Reed Smith LLP 
J Andrew Rahl 

599 Lexington Ave 
New York, NY 10022 

Reed Smith LLP 
J Cory Falgowski 

1201 Market St Ste 1500 
Wilmington, DE 19801 

 Reed Smith LLP 
James C McCarroll 

599 Lexington Ave 30th Fl 
New York, NY 10022 

 Reed Smith LLP 
Kurt F Gwynne 

1201 Market St Ste 1500 
Wilmington, DE 19801 

Richards Layton & Finger PA 
Mark D Collins 

One Rodney Square 
920 N King St 

Wilmington, DE 19899 

 Richards Layton & Finger PA 
Michael J Merchant 
One Rodney Square 

920 N King St 
Wilmington, DE 19899 

 Riddell Williams PS 
Joseph E Shickich Jr 

1001 4th Ave Ste 4500 
Seattle, WA 98154-1192 

Robert M Menar 
700 S Lake Ave Ste 325 

Pasadena, CA 91106 

 Rosenthal Monhait & Goddess PA 
Norman M Monhait 

919 Market St Ste 1401 
PO Box 1070 

Wilmington, DE 19899 

 San Diego Treasurer Tax Collector of 
California 

Bankruptcy Desk 
Dan McAllister 

1600 Pacific Hwy Rm 162 
San Diego, CA 92101 

San Joaquin County Treasurer & Tax 
Collector 

Christine M Babb 
500 E Mail St 1st Fl 

PO Box 2169 
Stockton, CA 95201 

 San Joaquin County Treasurer & Tax 
Collector Office of Shabbir A Khan 

Christine M Babb 
44 N San Joaquin St Ste 150 

PO Box 2169 
Stockton, CA 95201 

 Satterlee Stephens Burke & Burke 
LLP 

Christopher R Belmonte 
230 Park Ave 

New York, NY 10169 

Satterlee Stephens Burke & Burke 
LLP 

Pamela A Bosswick 
230 Park Ave 

New York, NY 10169 

 Saul Ewing LLP 
Mark Minuti 

222 Delaware Ave Ste 1200 
PO Box 1266 

Wilmington, DE 19899 

 Schiffrin & Partners PC 
Javier Schiffrin 

55 West 26th St 15th Fl 
New York, NY 10010-1012 

Schindler Cohen & Hochman LLP 
Daniel E Shaw 

100 Wall St 15th Fl 
New York, NY 10005 

 Schindler Cohen & Hochman LLP 
Jonathan L Hochman 
100 Wall St 15th Fl 

New York, NY 10005 

 Scott and Scott LLP 
Beth Kaswan 
29 W 57th St 

New York, NY 10019 
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Scott and Scott LLP 
Joseph P Guglielmo 

29 W 57th St 
New York, NY 10019 

 Securities & Exchange Commission 
Allen Maiza 

Northeast Regional Office 
3 World Financial Center Rm 4300 

New York, NY 10281 

 Securities & Exchange Commission 
Daniel M Hawke 

The Mellon Independence Ctr 
701 Market St 

Philadelphia, PA 19106-1532 

Securities & Exchange Commission 
Secretary of the Treasury 

100 F Street NE 
Washington, DC 20549 

 Securities & Exchange Commission 
15th & Pennsylvania Ave NW 

Washington, DC 20020 

 Securities & Exchange Commission New 
York Regional Office 

Attn George S Canellos Regional Director 
3 World Financial Center Suite 400 

New York, NY 10281-1022 

Seitz Van Ogtrop & Green PA 
Patricia P McGonigle 

222 Delaware Ave Ste 1500 
Wilmington, DE 19899 

 Severson & Werson PC 
Duane M Geck 

One Embarcadero Center 26th Fl 
San Francisco, CA 94111 

 Shearman & Sterling LLP 
Elizabeth R Pike 

Serve via email only 

Singer & Levick PC 
Michelle E Shriro 

16200 Addison Rd Ste 140 
Addison, TX 75001 

 Snow Fogel Spence LLP 
Ross Spence 

2929 Allen Pkwy Ste 4100 
Houston, TX 77019 

 State of Delaware Division of 
Revenue 

Randy R Weller MS No 25 
820 N French St 8th Fl 

Wilmington, DE 19801-0820 

State of Washington Dept of Revenue 
Zachary Mosner Asst Attorney General 

800 Fifth Ave Ste 2000 
Seattle, WA 98104-3188 

 Steckbauer Weinhart Jaffe LLP 
Barry S Glaser 

333 S Hope St Ste 3600 
Los Angeles, CA 90071 

 Streusand & Landon LLP 
Sabrina L Streusand 

811 Barton Springs Rd Ste 811 
Austin, TX 78704 

Sullivan & Cromwell LLP 
Hydee R Feldstein 

1888 Century Park E 
Los Angeles, CA 90067-1725 

 Sullivan & Cromwell LLP 
Robert R Urband 

1888 Century Park E 
Los Angeles, CA 90067-1725 

 Susman Godfrey LLP 
Edgar Sargent 

1201 Third Ave Ste 3800 
Seattle, WA 98101 

Susman Godfrey LLP 
Justin A Nelson 

1201 Third Ave Ste 3800 
Seattle, WA 98101 

 Susman Godfrey LLP 
Parker C Folse III 

1201 Third Ave Ste 3800 
Seattle, WA 98101 

 Susman Godfrey LLP 
Seth D Ard 

560 Lexington Ave Fl 15 
New York, NY 10022-6828 

Susman Godfrey LLP 
Stephen D Susman 

560 Lexington Ave Fl 15 
New York, NY 10022-6828 

 Tannenbaum Helpern Syracuse & 
Hirchtritt 

Roy H Carlin 
900 Third Ave 13th Fl 
New York, NY 10022 

 Tennessee Dept of Revenue 
TN Attorney Generals Office Bankruptcy 

Div 
PO Box 20207 

Nashville, TN 37202-0207 

Treasurer Tax Collector 
Dan McAllister Bankruptcy Desk 

1600 Pacific Hwy Room 162 
San Diego, CA 92101 

 Tulare County Tax Collector 
Melissa Quinn 

221 S Mooney Blvd Rm 104 E 
Visalia, CA 93291-4593 

 Unisys Corporation 
Janet Fitzpatrick Legal Asst 

Unisys Way 
PO Box 500 MS E8 108 

Blue Bell, PA 19424 
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US Attorney General US Department 
of Justice 

Michael Mukasey 
950 Pennsylvania Ave NW 

Washington, DC 20530-0001 

 US Attorneys Office 
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