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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: : Chapter 11

Case No. 08-12229-(MFW)
WASHINGTON MUTUAL, INC., et al.,’
(Jointly Administered)

Objection Deadline: January 25, 2012 at 4:00 p.m.
Hearing Date: February 1, 2012 at 10:30 a.m.
Debitors.

MBS PLAINTIFFS’ MOTION TO
TEMPORARILY ALLOW CLAIM FOR VOTING PURPOSES

Pursuant to Federal Rule of Bankruptcy Procedure 3018, Policemen’s Annuity

and Benefit Fund of the City of Chicago (“Chicago PABF”), Boilermakers National Annuity

Trust (“Boilermakers”) and Doral Bank Puerto Rico (“Doral Bank.” and collectively with
Chicago PABF and Boilermakers, the “MBS Plaintiffs”), the court-appointed certified class
representatives in a consolidated securities class action entitled Boilermakers National Annuity
Trust Fund, on Behalf of Itself and All Others Similarly Situated. v. WaMu Morigage Pass
Through Certificates, Series ARI, et al., Case No. C09-0037 (MIP) (W.D. Wash.) (the

“Securities Litigation™) pending in the United States District Court for the Western District of

Washington (the “District Court”), on behalf of the class of all persons who purchased or

otherwise acquired interests in certain Washington Mutual Pass-Through Trusts (the “Class™),

by and through their undersigned counsel, on behalf of themselves and the Class, hereby move

The Debtors in these chapter 11 cases and the last four digits of each Debtor’s federal tax identification
numbers are: (i) Washington Mutual, Inc. (3725) and (i) WMI Investment Corp. (3395).

The class represented by the MBS Plaintiffs is defined to include all persons or entities who purchased or
otherwise acquired the following WaMu Mortgage-Pass Through Certificates: 2006 AR-7 tranche 1A; 2006
AR-12 tranche 1A1; 2006 AR-16 tranches 2A1, LB1, LB2, LB3, 3B1, 3B2, and 3B3; 2006 AR-17 tranche 1A;
2006 AR-18 tranche 2A1; and 2007-HYI tranches 1AT and 3A3 (“WAMU Bonds™) on or before August 1,
2008 pursuant and/or traceable to their Registration Statements and accompanying Prospectuses filed with the
Securities and Exchange Commission (“Offering Documents™) and who were damaged thereby.
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the Court to temporarily allow their claim for purposes of voting on the Debtors’ proposed
Seventh Amended Plan, as may be amended or modified (the “Plan™) and respectfully state the

following:

JURISDICTION AND VENUE
1. This Court has jurisdiction over the Motion pursuant to 28 U.S.C. § 1334,

The Motion is a core proceeding pursuant to 28 U.S.C. § 157(b)(2). Venue for the Motion is
proper in this district under 28 U.S.C. §§ 1408 and 1409.
2. The statutory predicate for the relief requested herein is Rule 3018 of the

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules™).

BACKGROUND

A. The Securities Litigation

3. Prior to September 26, 2008 (the “Petition Date™), two putative securities
class actions were filed in, and one putative class action was removed fo, the District Court. On
October 23, 2009, the actions were consolidated and Chicago PABF was appointed a lead
plaintiff by Judge Marsha J. Pechman (U.S.D.J.). On December 31, 2009, Chicago PABF filed a
consolidated complaint (the “CAC™) asserting violations of certain federal securities laws,
including Sections 11, 12(a)(2) and 15 of the Securities Act of 1933, and certain Washington
State statutes (RCW §§ 21.20.010(2) and (3) and 21.20.430(1) and (3)), against certain non-
Debtors, including related entities of WMI and their officers and directors, in connection with the
purchase by the MBS Plaintiffs of certificates issued pursuant to public offerings for
securitizations conducted and underwritten by the Debtors and the Related Defendants (defined
below) of morigage-backed securities (the “Certificates”). Because of the automatic stay (11
U.S.C. §§ 362(a)), WMI was nof named as a defendant in the CAC.

4, A fourth class action was filed by Doral Bank, on October 30, 2009, in the
District Court (the “Doral Action™). The Doral Action asserted claims for violations of the same

federal securities and state laws against the same defendants in connection with certificates that



Doral Bank had purchased. The Doral Action was transferred to Judge Pechman as a related
case.
5. On March 24, 2010, Judge Pechman consolidated the Doral Action and

the consolidated class action into a single action (the “Consolidated Action™) in the District

Court, and appointed Chicago PABF and Doral Bank as co-lead plaintiffs. On April 1, 2010,
Chicago PABF and Doral Bank filed the Second Amended Consolidated Complaint (the
“SACC™). The SACC asserted claims for violations of Sections 11, 12 and 15 of the Securities
Act of 1933, and other laws, against defendants WaMu Asset Acceptance Corporation
(“WMAAC™) and WaMu Capital Corporation (“WCC™), non-debtor related entities of the
Debtors, and certain of the non-debtor entities’ officers and directors (collectively the “Related
Defendants™), and also companies that had rated the Certificates purchased pursuant to the two
Registration Statements, filed on December 30, 2005 (amended on January 3, 2006) and on
March 13, 2007 (amended on April 9, 2007) and various prospectuses that purportedly contained
false and misleading statements.

6. The SACC alleged that the Offering Documents for the Certificates
contained material misstatements and omissions, including, among others, false statements about
the under_writing guidelines and due diligence procedures of the Related Defendants used for the
mortgages underlying the Certificates. The Certificates were issued in a series of thirty-six
public offerings which took place between January 26, 2006 and June 26, 2007. Pursuant to the
Offering Documents, a total of $47.25 billion of Certificates were sold to the class defined in the
SACC.

7. Judge Pechman, in her September 28, 2010 decision denying, in part, the
Related Defendants’ motions to dismiss, held that the MBS Plaintiffs had adequately alleged
false or misleading statements concerning the underwriting standards described in the Offering
Documents but only for the particular public offerings in which they had purchased Certificates.

See Boilermakers Nat. Annuity Trust Fund v. WaMu Mortg, Pass Through Certificates, Series
ARI, et al., 748 F.Supp.2d 1246 (W.D. Wash. 2010). Thus, Judge Pechman’s order permitted
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the Consolidated Action to proceed with the claims asserted under Section 11 of the Securities
Act against the Related Defendants on behalf of purchasers of seven Certificate offeriﬁés,
through which approximately $10.8 billior of securities were sold to investors. See SACC 992,
6 and 38.

8. Tn March 2011, the MBS Plaintiffs sought class certification in the District
Court. In June 2011, defendants moved for judgment on the pleadings concerning certain of the
tranches of mortgage backed securities. On October 21, 2011, the District Court entered an order

(the “Class Certification Order”) [Doc. No. 345, Case No. 09-cv-00037 (MJP) (W.D. Wa.)]

granting the defendants” motion for judgment on the pleadings as to the plaintiffs’ lack of
standing to pursue claims for securities they did not purchase and granting in part plainiiffs’
motion for class certification with respect to claims arising from the remaining franches of
securities. See n.2, supra. With respect to the remaining tranches, approximately $2.44 billion

of securities were sold to investors.

‘B. The Class Claim
9. On March 30, 2009, the MARTA/ATU Retirement Plan filed Claim

No. 2689 (the “MARTA/ATU Claim”), asserting a contingent unsecured claim in the amount of

$2,647,143.96, based on the purchase of WaMu Mortgage Pass-Through Trust Certificates
purchased between February 16, 2006 and March 18, 2008. On March 31, 2009, the New
Orleans Retirement System (“New Orleans”™) and MARTA/ATU filed Claim No. 3515, asserting
a contingent unsecured class claim in the amount of $39,837,106,891.00, based on “Violation of
Federal Securities Laws.”

10.  On January 18, 2010, Chicago PABF filed an amended class proof of

unsecured claim [Claim No. 3812] (the “Claim No. 3812”) against the Debtors reflecting the

then-current securities claims based upon the alleged violations of federal securities laws as

described in the CAC, and WMI’s conduct in connection therewith.



1. On May 18, 2010, the Debtors filed a substantive objection to the Class
Claim. [Doc. No. 3801.] Rather than litigating the merits of Claim No. 3812 in the Bankruptcy
Court and in view of the then perceived risk of subordination under § 510(b) of the Bankrupicy
Code, the parties entered into a stipulation (the “Stipulation”), withdrawing Claim No. 3812
without prejudice to re-filing it at a later date. On November 23, 2010, the Court entered the
Stipulation and Order approving the Stipulation withdrawing Claim No. 3812 without prejudice.
[Doc. No. 6068.] The Stipulation provided that the MBS Plaintiffs could re-file Claim No. 3812
in the event of a recovery to Class 18 under the Plan.’

12.  As the conditions set forth in the Stipulation for re-filing Claim No. 3812
have been satisfied (by virtue of the terms of the Debtors’ Seventh Amended Plan, filed on
December 12, 2011 [Doc. No. 9178]), on January 11, 2012, the MBS Plaintiffs re-filed Claim
No. 3812, amended to reflect the narrower Class certified by the District Court (the “Class

Claim” or “Class Proof of Claim™).

13.  The Class Claim, in the amount of at least $273 million, is for damages
against WMI, under Sections 11 and 15 of the Securities Act of 1933, 15 U,S.C. §§ 77k, 770, for
damages related to the purchases of mortgage-backed securities by the MBS Plaintiffs and the
Class, as specifically set forth in the SACC and as limited by the Class Certification order.*

14.  Given this Court’s recent decision denying subordination of the

Tranquility Claim (the “Tranquility Decision™), and the fact that the Class Claim is

indistinguishable from the claim that has been asserted by Tranquility (the “Tranquility Claim™),

the Tranquility Decision should be considered binding on the Debtors with respect to the
classification of the Class Claim under the doctrine of the Law of the Case. Accordingly, the

MBS Plaintiffs have a general unsecured claim against WML

The Stipulation and Order is not a determination pursuant to a Final Order that the claims of the MBS Plaintiffs
are subordinated (see Section 1.153 of the Seventh Amended Plan). No such order exists.

The MBS Plaintiffs reserve their right to amend the Class Claim in the event the Class is modified by the
District Court.



C .Pji'"t;pjosed .S.o.liéi.tétioﬁ and Votmg Procedures

15. On December 12, 2011, the Debtors filed their Motion for an Order
Pursuant to Sections 105, 502, 1125, 1126, and 1128 of the Bankruptcy Code and Bankruptcy
Rules 2002, 3003, 3017, 3018, 3019, 3020 and 9006 (I) Approving the Proposed Disclosure
Statement and the Form and Manner of the Notice of the Proposed Disclosure Statement
Hearing, (I} Establishing Solicitation and Voting Procedures, (III) Scheduling a Confirmation
Hearing, and (IV) Establishing Notice and Objection Procedures for Confirmation of the

Debtors’ Seventh Amended Plan (the “Disclosure Statement Approval Motion™). See Doc. No.

9181. The Disclosure Statement Approval Motion seeks not only the approval of the Disclosure
Statement, but approval of solicitation and voting procedures and plan confirmation procedures
as well. With respect to voting procedures, the Disclosure Statement Approval Motion proposes
a voting and election deadline of February 9, 2012 at 5:00 p.m. (PT). The Disclosure Statement
Approval Motion provides that “[i}f any Creditor seeks to challenge the allowance (or
disallowance, as the case may be) of its claim for voling purposes, i.e., the Creditor believes it
should be entitled to vote or believes it should be entitled to vote in a different Class or amount -
the Debtors propose that such Creditor file with the Bankruptcy Court a motion for an order
pursuant to Bankruptcy Rule 3018(a) temporarily allowing such Claim for voting purposes in a

different amount (a ‘Rule 3018 Motion’).” Disclosure Statement Approval Motion, 61. In

accordance therewith, the MBS Plaintiffs now file this Motion seeking temporary allowance of
their claim as a Class 12 General Unsecured Claim in the amount of $273 million (plus post-

petition interest to the extent allowed in this case) for purposes of voting as Class 12 Creditors.



ARGUMENT
A. The Standard for the Temporary Allowance of a Claim for Voting Pu.rposeis..

16.  Bankruptcy Rule 3018 provides that “[njotwithstanding objection to a
claim or interest, the court after notice and a hearing may temporarily allow the claim or interest
in an amount which the court deems proper for purpose of accepting or rejecting a plan.” Fed. R.
Bankr. P. 3018(a). The Debtors acknowledge that bankruptcy courts have the discretion to
temporarily allow claims that are disputed or contingent for voting purposes. See Disclosure

Statement Motion, 959 (establishing procedures for filing 3018 motions), see also In re Frascella

Ent.. Inc., 360 B.R. 435, 458 (Bankr. E.D. Pa. 2007); In re Stone Hedge Props., 191 B.R. 59, 63

(Bankr. M.D. Pa. 1995) (finding that a court can temporarily allow a claim in an amount it deems
appropriate for voting purposes only); Fed. R. Bankr. P. 3018(a). Furthermore, notwithstanding
an objection to a claim, the Bankruptcy Court may consider evidence it finds appropriate to
determine the amount of the claim to be allowed temporarily for voting purposes only. In re

First Republicbank Corp., 1990 Bankr. LEXIS 2840, at *25 (Bankr. N.D. Tex. June 19, 1990).

The underlying policy for permitting a court to temporarily allow claims includes the efficient
administration of the estate and the avoidance of potential abuse of the objection process by plan
proponents. See Collier on Bankruptey 3018.01 [5] (15th ed. rev. 2009). Litigation of claims
can be a lengthy process, thus temporary allowance avoids delays that may result from such
litigation. Stone Hedge, 191 B.R. at 63 (finding that “claims litigation is often drawn out,
thereby defeating one of the essential purposes of the Code”).

17.  Generally, Bankruptcy Rule 3018 is invoked when an objection to a claim
is filed. Although an objection to the Class Proof of Claim has not yet been filed, the MBS

Plaintiffs anticipate that the Debtors will object to the amount or classification of the Class Proof

S Al documents referenced in this Motion are publicly available either on the SEC’s Edgar website
(http://www.sec.gov/edgar.shtmi) or on the Senate Special Investigative Committee website that was established for
purposes  of  investigating the loan originating practices at WMI  and its  subsidiaries
(http://hseac.senate.gov/public/_files/Financial_Crisis/FinancialCrisisReport.pdf). In addition, five days prior to the
Feb. 1, 2012 hearing, the MBS Plaintiff will provide the Debtors and the Court with a complete compendium of
exhibits.




‘of Claim and, to the extent such an objec_tion 1s timely ﬁle_(_i_, the MBS Plaintiffs submit that the
relief requested herein is appropriate. If no such objection is filed, then the MBS Plaintiffs have
an Allowed Class 12 General Unsecured Claim (assuming that the Tranquility Decision is not
altered).®

18.  The principles of the Bankruptcy Code, i.e., encouraging creditors to vote
and to participate in the reorganization process, are best served by temporary allowance claims.

In re Amarex Inc., 61 B.R. 301, 303 (Bankr. W.D. Okla. 1985) (holding that “to allow [holders

of disputed claims] to vote on the plans, even though some may be eventually disallowed [or
reclassified] for purposes of distribution, is more in keeping with the spirit of chapter 11 which
encourages creditor vote and participation in the reorganization process”). Indeed, unless the
Class Claim is at least temporarily allowed for voting purposes, the MBS Plaintiffs may be
deprived of their rights to participate in distributions under the Plan.

19. In determining whether relief under Bankruptcy Rule 3018(a) is
warranted, a bankruptcy court should consider (i) the Debtor’s scheduling of the claim; (ii) the
proof of claim; and (iii) the nature of the objection. Stone Hedge, 191 B.R. at 65. To justify
temporary allowance of their claims, the MBS Plaintiffs have the burden to demonstrate only

“colorable claim[s] capable of temporary evaluation.” Armstrong v. Rushton, 294 B.R. 344, 354

(B.A.P. 10th Cir. 2003), affd, 97 Fed. Appx. 285 (10th Cir. 2004).
B. The MBS Plaintiffs Have a Valid Class 12 Claim

20.  In the present case, the MBS Plaintiffs have a colorable Class 12 General
Unsecured Claim capable of temporary evaluation against the Debtors for $273 million. This is

the case because:

e WMI “controlled” its WMAAC and WCC subsidiaries, along with the
Individual Defendants, and therefore qualifies as a “control person” under
Section 15 of the Securities Act of 1933.

¢ Indeed, even if the Tranquility Decision is altered or amended, the MBS Plaintiffs would have a Class 18

Subordinated Claim in the amount of at least $273 million,
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® WMI subsidiaries WMAAC, WCC and the Individual Defendants are liable
undet. Section. 11 of the Securities Act of 1933 for making false statements
and omitting material information from the Registration Statements and
Offering Documents that were provided to the MBS Plaintiffs.

e The MBS Plaintiffs and the Class have suffered $273 million in damages as a
result of the false statements and omissions in the Offering Documents.

1. WMI Acted as a “Control Person” Under Section 15 of the 1933 Act.

21.  The first order of business is determining whether the Debtor was a
“control person” within the meaning of Section 15 of the Securities Act. Section 15 provides
that: “[every] person who ... controls any person liability under Section 11 . .. shall also be joint
and severally liable with and to the same extent as such controlled person . . . unless the
controlling person had no knowledge of or reasonable ground to believe in the existence of the
facts by reason of which the liability of the controlled person is alleged to exist.” 11 US.C. §
770. In the context of Section 15, control means “the possession, directly or indirectly, of the
power to direct or cause the direction of the management and policies of a person, whether
through the ownership of voting securities, by contract, or otherwise.” Tranquility Decision, at 8

(Dec. 20, 2011) (quoting Rochez Bros. Inc. v. Rhoades, 527 F.2d 880, 890 (3d Cir. 1975)).

22.  Here, there is an overwhelming amount of evidence showing that WMI
controlled its subsidiaries, including its WMAAC and WCC subsidiaries (collectively, “WaMu”)
as this Court previously recognized in its Tranquility Decision. Id. at 8. Indeed, all times during
the events in question, WMI controlled and directed the activities of its various WaMu
subsidiaries in connection with the underwriting of loans and their subsequent securitization.

23.  For instance, WMI operated the entire WaMu loan origination and
securitization business through its subsidiaries and held WaMu out as a single integrated
company under WMI’s acknowledged control, with overlapping officers and directors, as well as
consolidated systems and financial reporting. WMI exercised its control and direction of the

WaMu subsidiaries through a variety of mechanisms, including the following:



WMI owned 100% of WaMu Capital and WaMu Bank, which in tumn
owned 100% of WaMu Bank fsb, WaMu Asset Acceptance, and WaMu
Mortgage Securities.

WMI repeatedly acknowledged in its public filings that the WaMu
enterprise conducted its entire business as an integrated entity under the
common control of WMI, and reported its financial resulfs on a
consolidated basis with the WaMu subsidiaries.

WMI exercised control and influence over WaMu’s workforce through the
development and implementation of Codes of Conduct and Ethics for
WaMu’s employees and senior officers.

WMI organized its business into four operating segments that were
managed and controlled by senior officers of WMI One of these operating
segments, Home Loans, was directly responsible for overseeing WaMu’s
appraisal process and for coordinating and managing the relationships
with third-party appraisers, including .81 and eAppraiselT.

WMI centrally managed the WaMu subsidiaries, determined corporate
strategy, and coordinated decision-making and communication through its
Executive Committee and Board of Directors.

WMI’s Executive Committee, which ran the entire WaMu enterprise,
included Kerry Killinger (WMI’s Chairman and CEO); Stephen Rotella
(WMI’s President and Chief Operating Officer); Thomas Casey (WMI's
Executive Vice President and Chief Financial Officer); Ronald Cathcart
(WMI’s Executive Vice President and Chief Risk Officer); David
Schneider (WMI's Executive Vice President and President of Home
Loans); and David Beck (WMI’s Executive Vice President and Chief
Investment Officer).

WMI designed and implemented WaMu’s 2005 high risk lending strategy
that resulted in significant deficiencies in WaMu’s underwriting and
appraisal practices.

WMI controlled and directed WaMu’s risk management and compliance
with laws and regulations through its Board of Directors’ Committees,
including the Audit Committee, Enterprise Risk Management Committee
and Credit Policy Committee.

WMI controlled and directed WaMu’s underwriting standards and credit
risk policies through its Finance Committee and Credit Policy Committee.

WMI has specifically acknowledged that it operated its securitization
business as a single company on an integrated basis with its subsidiaries.
And WaMu’s former employees have confirmed that WMI was
responsible for the underwriting and securitization practices complained of
herein.

WMI exercised direction and control over WaMu’s securitization
activities through its Market Risk Committee.

-10-



a, WMI Owned and Controlled Its WMAAC and WCC Sabsidiaries.

24. At all times during the events in question, WMI directly and/or indirectly
owned and controlled each of the WaMu entities identified in Exhibit 1, which were responsible
for the: (i) underwriting and/or sourcing of mortgage loans from third parties (WaMu Bank and
WaMu Bank fsb); (ii) pooling and securitization as MBS for sale to investors (WaMu Asset
Acceptance); (iii) the sale of the MBS to investors such as the MBS Plaintiffs ; and (iv) the
subsequent provision of administration services (WaMu Mortgage Securities), custodial services
(WaMu Bank fsb), and mortgage loan servicing (WaMu Bank) related to the MBS sold to
investors such as the MBS Plaintiffs; all for the benefit of WMI and its shareholders.

25. In addition, as outlined in Exhibit 2, WMI operated, managed, and
controlled WMI and its subsidiaries as divisions of an integrated loan and MBS production
“factory” in which: (i) WMD’s banking subsidiaries directly underwrote mortgage loans to
borrowers and/or sourced them from third party mortgage lenders and brokers; (ii) sent the
mortgage loans down the “assembly line” to WMI's capital markets division which pooled and
packaged the mortgage loans as MBS in order to sell and remove these “assets” from its banking
operations’ books; (iii) sold the resulting MBS ultimately to investors through a series of
independent trusts; (iv) utilized the MBS sales proceeds to replenish the banking operations’
working capital base so it could process more loans to be sent down the MBS assembly line; and
(v) upstreamed the profits from its banking and capital markets operations, including from the
sale of MBS and MBS service-related fees, to WMI for the benefit of WMI and its shareholders.

26.  As explained below, WMI, through its Executive Committee and Board of
Directors, directly managed and directed WMI's and its subsidiaries’ banking and MBS
securitization activities on a centralized basis and readily admitted that these activities were part

of an integrated business under WMI’s control. Seeg also Exhibit 3.

b. WMI Operated Its Business Through Its WaMu Subsidiaries.
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_ 27.  Moreover, as reported by WMI in its 10-K reports for the years 2005,
2006, and 2007, WMI operated its business through its subsidiaries and readily admitted the.zt.
WaMu was an integrated business or “Company” under WMI’s control, including with respect to
WaMu’s loan underwriting and securitization activities.

28.  Moreover, WMI and its subsidiaties at all relevant times: had overlapping
directors and management; were run together on the same information, accounting, and risk
management systems; and reported their financial statements and results on a consolidated basis
as part of WMP’s 10-K reports.”’  In addition, WMI operated, centrally managed, and held out
WMI and its subsidiaries as an integrated business or “Company”. For example, WMI stated in
its 10-K reports filed with the SEC that WMI and its subsidiaries were collectively one

“Company”:

With a history dating back to 1889, Washington Mutual, Inc. (together with its
subsidiaries “Washington Mutual” or the “Company”) is a retailer of financial
services to consumers and small businesses. Based on its consolidated assets at
December 31, 2005, the Company was the seventh largest among all U.S.-based
bank and thrift holding companies.

The Company’s earnings are primarily driven by lending to consumers and
deposit taking activities that generate noninterest income, including the sale and
servicing of loans and providing fee-based services to customers.!

29, WMI placed equal importance in clarifying that it acted as a single

integrated entity with its subsidiaries:

When we refer to “the Company”, “we,” “our,” and “us” in this Annual Report on
Form 10-K, we mean Washington Mutual, Inc. and its subsidiaries.”?

See Washington Mutual, Inc., 10-K, Annual Report Pursuant to Section 13 and 15(D), Filed on 03/15/2006 -
Period 12/31/2005, available at htip:liwww.sec.govfArchives/edgar/datal933136/000110465%06016786/206-
244 110k.htm (*2005 10-K™).

See Washington Mutual, Inc., EX-3.1, 10-K Filed on 03/01/2007 - Period:12/31/2006, available at
hitp://www.sec.gov/Archives/edgar/data/933136/000110465907015590/a07-3851 1100k.htm (*2006 10-K™).
See Washington Mutual, Inc, 10-K, Filed on 02/29/2008 -Period: 12/31/2007, available at
hitp://www.sec.gov/Archivesfed2ar/data/933 136/000104746908002083/a 1 82890z10-k.htm (2007 10-K™).

10 gee 2005-2007 10-K reports.

2005 10-K, p. 1. See also 20606-10-K and 2007 10-K, p. 1 (stating substantially the same for 2006 and 2007).
22006 10-K, p. 18; 2006 10-K, p. 18:2007 10-K, p. 16.
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30. In short, there was no meaningfui distinction between WMI and ifs
subsidiaries or “divisions” for management, operating and reporting purposes, élilcl)f. V.Vl.l.iCh.WéI'é.
centralized under WMI’s direction and control. Similarly, WMI also publicly emphasized in its
10-K reports that it controlled its banking subsidiaries wherein it stated that, “the Company’s
banking subsidiaries are under the common control of Washington Mutual, Inc.”®  WMI's
banking subsidiaries were integrally involved in WaMu’s loan underwriting, including appraisal,
and securitization activities underlying the basis of the MBS Plaintiffs’ claim.

31.  WMI also exercised control and influence over WaMu’s tens of thousands
of employees — reported as 60,798 in 2005, 49,824 in 2006, and 49,403 in 2007 — through the

maintenance of Codes of Conduct and Ethics."* As stated by WMI in its 10-K reports:

The Company has implemented ... a revised Company Code of Conduct
applicable to all Company officers, employees and directors The Code of Conduct
operates as a tool to help Washington Mutual officers, employees, and directors
understand and adhere to the high ethical standards required for employment by,
or association with, the Compamy.15

32. Similarly, WaMu maintained a Code of Ethics to, “provide fundamental
ethical principles to which Company’s senior financial officers are expected to adhere.”™® In
short, WMI managed, influenced, and controlled WaMu’s work force through the establishment
of common policies and standards of conduct to which all WaMu, employees were subject in the
performance of their duties.

33. Furthermore, consistent with the integrated nature of WaMu’s business,
WMI at all relevant times reported WMI’s and its subsidiaries’ financial statements and results
on a consolidated basis.”"” In doing so, WMI affirmed and held itself out to the public and to the
SEC as one integrated “Company” under WMI’s management and control. WMI also organized

the “Company” into four operating segments for management reporting and control purposes:
p P P purp

B 2005 10-K, p. 6; 2006 10-K, p. 72007 10-K, p. 2.
" 2005 10-K, p. 2; 2006 10-K.p. 152007 10-K, p. 1.

i5 ld

16 Q

7 See 2005 — 2007 10-K Reports, Washington Mutual Inc. and Subsidiaries Consolidated financial statements
and Notes thereto,
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The Company has four operating segments for the purpose of management
_reporting: the Retail Banking and Financial Services Group, the Home Loan
Group (previously called the “Mortgage Banking Group™), the Card Services

" Group and the Commercial Group.'®

34,  These operating segments encompassed activities conducted by WMI's
various subsidiaries. This includes WaMu’s Home Loans Group whose business was intimately
connected not only with WaMu’s loan underwriting and banking activities, but also with the

pooling and securitization of loans for sale to investors like the MBS Plaintiffs:

[tlhe Home Loans Group generates both interest income and noninterest income
by acquiring home loans from a variety of sources, pooling and securitizing those
Joans, selling the resulting mortgage-backed securities to secondary market
participants and providing ongoing servicing and bond administration for all
securities issued.

2005 10-K, p. 40. See also 2006 10-K, p. 38 (“The principal activities of the
Home Loans Group includes ... managing the Company’s capital market
operations”, including the purchase and sale of loans “in the form of ... mortgage
backed securities), and 2007 10-K, p. 41 (stating substantially the same and that
the Home Loans Group’s principal activities include “managing the Company’s
capital market operations™).

35.  As outlined below, the Home Loans Group was managed by and reported
to David Schneider (“Schneider”), WMI’s Executive Vice President. See Exhibit 3. Similarly,
WMP’s capital markets operations were managed by and reported to David Beck (“Beck”),
WMI’s Executive Vice President and Chief Investment Officer. See Exhibit 3. In short, WMI
operated its business through its subsidiaries, including its loan underwriting and MBS
securitization activities, all of which were centralized under WMI’s management and control.
See Exhibit 3; see also Exhibit 2.

¢ WMI Centrally Managed WaMu Through WMI’s Executive Officers.

36.  Importantly, WMI centrally managed WMI and its subsidiaries through
WMTI’s executive officers and Board of Directors.  For instance, WMI’s senior management
and Board of Directors designed, implemented and/or approved the strategy and policies and

procedures for, and oversaw all facets of WMD’s and its subsidiaries’ integrated loan

B 2005 10-K, p. 38; 2006 10-K, p. 36; 2007 10-K, p. 40.
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~ underwriting and MBS securltlzatlon act1v1t1es as outhned in Exhlblt 3 Moreover at all
relevant times, WMI determined strategy and coordinated management deczswn makmg and “
communication for WaMu through WMI’s Executive Committee.

37. WMDs Executive Committee was established by Kerry Killinger
(“Killinger”), WMI’s Chairman and Chief Executive Officer, and was comprised of its most
senior executive officers responsible for managing WaMu’s business, operations, and control

functions over WMI and its subsidiaries. As WMI stated in its 10-K reports:

Mr. Killinger established the Executive Committee to facilitate and coordinate
decision making and communication among the most senior officers of the
Company who, as a committee, determine the Company’s strategic direction.'

38. In short, at all relevant times, WMI, through its Executive Committee,
centrally managed and established the strategic direction of WMI and its subsidiaries. WMI’s

Executive Committee was comprised of the following individuals more fully identified below:
° Kerry Killinger — Chairman and Chief Executive Officer;

&

Stephen Rotella — President and Chief Operating Officer;

° Thomas Casey — Executive Vice President and Chief Financial Officer;

. Ronald Cathcart - Executive Vice President and Chief Risk Officer;

° David Schneider — Executive Vice President and President of Home Loans;
. David Beck — Executive Vice President and Chief Investment Officer.

i Kerry Killinger: WMI’s Chairman and CEQ
39, At all relevant times, Killinger served as Chairman and Chief Executive
Officer of WMI, and was a member of its Executive Committee. He was also a member of
WMI’s Board of Directors, and was the Chief Executive Officer of WaMu Capital.ze On July

15, 2008, a class of WMI shareholders filed a class action complaint (“Shareholder Complaint™)

against WMI’s directors and officers (“Management”) in the District Court, for violations of the

1" 2005 10-K, p. 12. 2006 10-K, p. 11. 2007 10-K, p. 7.
Hoovers, WaMu Capital Corp. - People’s List, available at
hitp:Hsubscriber. hoovers.comiHlcompany36o/people.html?companyD-139608009.
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10-K and 10-Q reports and at investor forums, including from 2005-2007, regarding WaMu’s |
loan underwriting, appraisal, and risk management practices and standards (“Shareholder
Action™). On October 27, 2009, the District Court denied Management’s motion to dismiss, and
held that Killinger was a control person of WMI including for purposes of Section 15 of the
Securities Act of 1933 — a claim Killinger did not dispute.”’

40.  The heads of WMI’s and its subsidiaries’ day-to-day operations and risk
management and control functions reported to Killinger. This included: (i) Stephen Roteila
(“Rotella”), WMI’s President and Chief Operating Officer who oversaw WaMu’s daily
operations including those of its bank subsidiaries; (ii) Enterprise Risk Management, which
encompassed the credit risk management function, internal auditing, regulatory relations and
compliance; (iii) Finance, which included treasury functions and strategic planning; (iv) Legal;
and (v) Human Resources.” See Exhibit 3.

41.  Thus WMI, through Killinger, directed and controlled WaMu’s entire
strategy and operations including WaMu’s appraisal and securitization practices described
herein.

42.  WMI’s control over WaMu’s underwriting and appraisal practices is also
evidenced by the fact that when the NYAG’s allegations came to light, Killinger and Stephen
Frank, a member of WMI’s Board of Directors, managed WaMu’s response. As stated in internal

communications by OTS personnel:

I just talked with kerry killinger [sic]. The outside law firm doing the
investigation is and will report directly to kerry and he will make everything
available to the audit committee. Kerry is actively engaged as is steve frank,

2l In re Washington Mutual, Inc., 694 F.Supp.2d 1192, 1226 (W.D. Wash. 2009) (incorporating prior finding in

In re Washington Mutual, Inc., 259 F.R.D. 490, 509 (W.D. Wash. 2009)).

See Melissa Allison, “WaMu‘s No. 2 faulted by some for wrong priorities,” Seattle Times, Nov. 4, 2008,
available at http://seattletimes.nwsource.com/html/businesstechnology/2008347265 wamu04.html. See also
Written Statements of Kerry J. Killinger and Stephen Rotella submitted to the United States Permanent
Subcommittee on Investigations, April 13, 2010, available at
http:/fhsgac.senate.gov/nublic/index.cfm?Fuse Action=Hearins, Hearing&Hearin ~ ID=dl 6e2709-2e60-4ble-
9255-37a40aefdcl3 (“Written Statements of WaMu Executives Submitted to Senate Commitiee”).

22
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audit committee chair. Outside law firm expects final report in mid January. I am
much more comfortable now.”

it Stephen Rotella: WME’s President and COO

43, At all relevant times, Rotella served as WMI’s President and Chief
Operating Officer, and was a member of its Executive Committee. In this position, Rotella was
responsible inter alia for overseeing WaMu’s Retail Banking and Home Loans lines of business,
which were integral components of WaMu’s loan origination and securitization activities.” See
Exhibit 3. Rotella stated in his written statement submiited to the Senate Committee that he
reported directly to Killinger. His initial responsibility was to implement and execute WaMu’s
strategy and improve the bank’s day-to-day operations. In addition, the heads of WaMu’s four
business lines - Retail Banking, Commercial Lending, Home Loans, and Credit Cards - and other
units such as Technology and Marketing, reported directly to Rotella, and he was ultimately
responsible for these businesses and units and their 40,000 employees.”

44,  WMI hired Rotella to oversee WaMu’s daily operations.”® Rotella
oversaw functions like risk management, legal, and technology issues. Shortly after Rotella was
hired, he froze internal initiatives to improve WaMu’s underwriting, appraisal and credit risk
practices. According to interviews of former WaMu executives, Rotella: (i) was more interested
in sales than caution; (ii) was more involved than most top bank executives when mortgage sales
staff complained that applications were declined; (iil) pressured credit officers to reverse their
decisions denying loan applications, creating a culture of fear; and (iv) hassled WaMu’s internal

reviewers whose job was to make sure WaMu followed its own policies on lending.*’

Email dated November 29, 2007, by Darrel Dochow to Scott Polakof regarding Wamu appraisal review,
released as Exhibit 40 of the Exhibits for the United States Senate Permanent Subcommittee on Homeland
Security and Governmental Affairs, re: Wall Street and the Financial Crisis: The Role of Bank regulators,
April 16, 2010 (the “April 16, 2010 Hearings”) available at htto//www.hs2ac.senate.gov/public/ files/Financial
Crisis/O41610Exhibits.ixIf.

#2005 10-K, p. 12; 2006 10-K, p. 12;2007 10-K, p. 8.

% Statement of Stephen J. Rotelia to the Senate Committee.

% Melissa Allison, “WaMu‘s No. 2 faulted by some for wrong priorities,” Seattle Times, Nov. 4, 2008

{(interviewing former WaMu executives), available at http I/seattletimes.nwsource
com/htmi/businesstechnoloy/2008347265 wamu04.html.

7
Id.
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45 In short, after Rotella joined WMI, WaMu’s internal initiatives to overhaul
its underwriting standards, including by adding controls, were “abandoned” and “ttjhé pért ﬁ%at
was supposed to reverse risk was reversed,”® meaning that underwriting risk controls were not
implemented. Rotella’s central role in the management of WMI’s and its subsidiaries’
underwriting and appraisal practices — including the use of third-party appraisal outsourcing is

also confirmed by OTS regulators, who state in internal communications that Rotella:

runs the business units, was the champion of cost cutting and the use of third party
appraisal outsourcing, and continues to downplay the various business units’
failing (compliance, bsa, flood and now maybe appraisal) by diverting blame to
others (risk management and now counsel). (Emphasis added).”

iv. Themas Casey: WMI’s Executive VP and CFO
46. At all relevant times, Thomas Casey (“Casey”) served as WMI's
Executive Vice President and Chief Financial Officer, and was a member of its Executive
Committee. In this position, Casey oversaw all aspects of Washington Mutual’s corporate
finance, strategic planning and investor relations functions.”® See Exhibit 3.
47. On October 27, 2009, the District Court in the WMI Shareholder Action
denied Management’s motion to dismiss the Shareholder Complaint, and held that Casey was a
control person of WMI including for purposes of Section 15 of the Securities Act of 1933 —a
claim Casey did not dispute.”'
V. Ronald Cathcart: WMI Executive VP and Chief Risk Officer.
48. At all relevant times starting in or about December 2005, Cathcart was
Executive Vice President and Chief Enterprise Risk Officer of WMI, and served as a member of
its Executive Committee. In this position, Cathcart was responsible for overseeing the credit,

market, and operational and compliance risk functions of WaMu.?? See Exhibit 3. In addition,

#1d

¥ See Email dated Nov. 29, 2007, from Darrell Dochow to Scott Polakoff regarding WaMu’s appraisal review in
the wake of the NYAG’s Complaint, released as Exhibit 40 of the Exhibits for the April 16, 2010 Hearings.

302005 10-K Report, p. 11;2006 10-K,p. 11;2007 10-K,p.7.

' In re Washington Mutual Inc., 694 F.Supp.2d at 1216-19, 1226 (incorporating prior finding in In_re
Washington Mutual Inc,, 259 F.R.D. at 509).

22005 10-K, p. 11; 2006 10-K, p. 12;2007 10-K, p. 8.
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 the chief risk officers of each of WaMu’s business units reported to both Catheart and the heads
of their respective business units.>® As stated by WMI in its 10-K reports, the:

Company’s Chief Enterprise Risk Officer is responsible for enterprise-wide risk
management. The Company’s Enterprise Risk Management function oversees the
identification, measurement, monitoring, control and reporting of credit, market
and operational risks.**

49.  Cathcart stated in his written statement submitted to the Senate Committee
regarding WaMu: (i) he provided numerous reports o senior management and to WMI’s Board
of Directors outlining control weaknesses at WaMu; (ii) Internal Audit produced a number of
reports to WMI’s Board of Directors with ratings of “Requires Improvement”; and (iii) the
Credit Review group, which was charged with reviewing compliance with credit policies,
produced metrics which demonstrated deficiencies in WaMu’s adherence to its credit policies.”
According to Cathcart, WMI’s efforts to improve operations “were not sufficiently effective.*®

50.  This view was shared by Cathcart’s predecessor from 1999 to 2005, James
Vanesek, who stated in his written submission to the Senate Committee that WaMu had a
continual problem with adherence to policy, particularly in the mortgage area where WaMu line
managers not only authorized but encouraged policy exceptions.3 7

vi. David Schneider: WMI Executive VP and President of WHL
51, At all relevant times, Schneider served as WMI’s Vice President and

President of Home Loans, and was a member of WMD’s Executive Committee. See Exhibit 3.

In this position, Schneider was responsible inter alia for overseeing all aspects of WaMu’s Home

3 Written Statement of Kerry J. Killinger submitted to the Senate Committee. See Written Statements of WaMu

Executives to the Senate Committee at fn. 16 for link to Killinger’s Written Statement.

32005 10-K, p. 49; 2006 10-K, p. 46; 2007 10-K, p. 50.

35 Statement of Ronald J. Cathcart, Former Chief Enterprise Risk Officer of Washington Mutual Bank. See
Written Statements of WaMu Executives to the Senate Committee at fn. 16 for link to Cathcart’s Written
Statement.

¥ d

3 Statement of James G. Vanesek, Former Chief Credit Officer/Chief Risk Officer 1999-2005, Washington
Mutual Bank, p.3. See Written Statements of WaMu Executives to the Senate Committee at fn. 16 for fink to
Vanesek’s Written Statement.
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~ Loans business which was an ix_l‘pegrai_ component of WaMu’s loan origination and securitization
activities.”

52. According to Schneider’s written statement submitted to the Senate
Committee: (i) as President of Home Loans he had responsibility for WaMu’s prime mortgage
business which included the origination of mortgages through loan officers and mortgage
brokers, or whole loan purchases from third parties; (i) Home Loans included WaMu’s business
of servicing prime residential mortgage loans and a variety of functions supporting WaMu’s
business including a capital markets group; (iii) he was a member of WMI’s Asset and Liability
Committee (“ALCO™) which comprised senior bank executives and managers. This Committee
made decisions on which loans to hold for investment and which loans to sell to investors; (iv)
securitizations of non-agency loans that came through Home Loans were also conducted by
Home Loans’ capital markets group. These securitizations involved the activities of WaMu
Capital, WaMu Asset Acceptance, and WaMu Mutual Mortgage Securities; and (v) WaMu sold
its MBS to inter alia institutional investors such as hedge funds.”® In addition, Schneider’s Home
Loans group was responsible for managing and coordinating the relationships with LSI and
eAppraiselT described herein.

vii.  David Beck: WMI'’s Executive VP and CIO

53. At all relevant times, David Beck (“Beck™ served as Executive Vice
President, Chief Investment Officer of WMI, and was a Director and President of WaMu Asset
Acceptance. See Exhibit 3. According to Beck’s written statement submitted to the Senate
Committee, he was head of WaMu’s capital markets activities, including those of WaMu Asset
Acceptance, and he was responsible for overseeing the WaMu entities that purchased and held
loans that were to be sold into the secondary market. These activities included: (i) purchasing

loans from WaMu and from other morigage originators; (ii) holding the loans until they were

#2005 10-K, p. 12; 2006 10-K, p. 12; 2007 10-K, p. 8
¥ Statement of David Schneider, p.1, 4-5. See Written Statements of WaMu Executives to the Senate Committee
at fn. 16 for link to Schreider’s Written Statement.
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| so!__c_i_intp_t_he _sec_o_r_zdary market; a_nd_ (iii_) _f_rom 2004 through mid-2007 acting as an underwriter of
WaMu’s securitization deals through WaMu Capital.**

54.  In addition, Beck admitted under oath before the Senate Committee that
WMI’s senior management was responsible for monitoring fraud in the securitization process.
Beck further admitted under oath that WMI’s senior management, including he and Schueider,
were directly involved in the decisions to securitize and sell Option ARM mortgages with
significant known (but undisclosed) delinquencies and related underwriting problems. Beck also
signed the Registration Statements filed by WaMu Capital with the SEC. Based on the Senate
Committee’s April 13, 2010 Report, from 2000-2006, WaMu sold or securitized at least $115
billion of Option ARM loans and billions more of hybrid Statement of David Beck. See Written
Statements of WaMu Executives to the Senate Committee adjustable rate mortgages, Alt A,
home equity and other types of loans. By 2006, during Beck’s tenure as head of WaMu’s capital
markets activities, WaMu became the second largest Option ARM originator in the country.”’
Such loans comprise the majority of loans underlying the MBS purchased by the MBS Plaintiffs.

d. WMI Designed and Directed WaMu’s Business Strategy.

55. In addition, at all relevant times, WMI established and directed WMI’s
and its subsidiaries’ business strategy. For instance, in or about early 2005, WMI adopted a new
high-risk strategy (“High Risk Lending Strategy™) for WaMu. This High Risk Lending Strategy
was approved by WMI’s Board of Directors. WMI's High Risk Lending Strategy was designed
to achieve rapid growth, shift WaMu’s lending activities to more high-risk high-margin loan

products, and make WaMu a national leader in consumer lending.

¥ Statement of David Beck. See Written Statements of WaMu Executives to the Senate Committee at fn. 16 for

link to Beck’s Written Statement.

Memorandum from Senators Carl Levin and Tom Coburn to Members of the Permanent Subcommittee on
Investigations Committee on Homeland Security and Governmental Affairs, regarding Wall Street and the
Financial Crigis; The Role of High Risk Loans, April 13, 2010 (the “April 13, 2010 Report™), p4, released as
Exhibit la for the United States Senate Permanent Subcommitiee on Investigations, Committee on Homeland
Security and Governmental Affairs Hearings of April 13, 2010 (the “April 13, 2010 Hearings™), available at
ittp://www hsac.senate. gov/public/index.cfm?FuseAction=Heanns Hearine&Heanng 1D=dl 662709-2e60-
4ble-9255-37a40aefdc13.
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could focus on WMI’s High Risk Lending Strategy.” In practice, WMI’s High Risk Lending
Strategy overtaxed WaMu’s already weak loan underwriting, control, and risk management

systems, and resulted in the loosening — and in some instances the complete abandonment — of

56.. WMI hired Rotella to oversee WaMu’s daily operations so that Killinger

WaMu’s loan underwriting and appraisal standards as described herein.

Management Committee, and Credit Policy Committee. WMI, through the Audit Committee,

established directed and controlled enterprise-wide risk management policies and procedures and

e. WMI Controlled WaMu’s Risk Management and Compliance.

57.  WMI also controlled WaMu through its Audit Committee, Enterprise Risk

the oversight thereof for WMI and its subsidiaries. As stated by WMl in its 10-K reports:

for managing WMI’s and its subsidiaries’ operational risk, which it defined as “the risk of loss

The Internal Audit function, which reports to the Audit Committee of the Board
of Directors, provides independent assessment of the Company’s compliance with
risk management controls, policies and procedures.

The Audit Commitice of the Board of Directors oversees the Company’s
monitoring and controlling of significant risk exposures, including the Company’s
guidelines and policies governing risk assessment and risk management ... Risk
oversight is also provided by management commiitees whose membership
includes representation from the Company’s lines of business and the Enterprise
Risk Management function. These committees include the Enterprise Risk
Management Committee, the Credit Policy Committee, the Market Risk
Committee, and the Asset and Liability Committee.

Enterprise Risk Management works with the lines of business to establish
appropriate policies, standards and limits designed to maintain risk exposures
within the Company’s risk tolerance. Significant risk management policies
approved by the relevant management committees are also reviewed and
approved by the Audit and Finance Committees. Enterprise Risk Management
also provides objective oversight of risk elements inherent in the Company’s
business activities and practices and oversees compliance with laws and
regulations. (Emphasis added).”

58. WMI, through the Audit Committee, also directed and controlied policy

42

43

See Melissa Allison, “WaMu’s No. 2 faulted by some for wrong priorities,” Seattle Times, Nov. 4, 2008,
available at hitp://wwwseattietimes.nwsource.comIhtmlfbusinesstechno1oy/2008347265 wamu04.html.
2005 10-K, p. 49; 2006 10-K, p. 46 and 2007 10-K, p. 50 (stating substantially the same).
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~ resulting from human fallibility, inadequate or failed internal processes and systems, or from
external events including loss related to legal risk. Opera.tiona.i. risk caﬁ océuf in.any activify, |
function, or unit of the Company.” (Emphasis added).”*

59.  Asstated by WMI in its 10-K reports, WML, through its Audit Committee,

managed the Operational risk issues across the entire company, including its subsidiaries:

The Operational Risk Management Policy, approved by the Audit Committee of
the Board of Directors, establishes the Company’s operational risk framework and
defines the roles and responsibilities for the management of operational risk. The
operational risk framework consists of a methodology for identifying, medsuring,
monitoring and controlling operational risk combined with a governance process
that complements the Company’s organizational structure and risk management
philosophy. The Operational Risk Management Committee ensures consistent
communication and oversight of significant operational risk issues across the
Company and ensures sufficient resources are allocated to maintain business-
specific operational risk controls, policies and practices consistent with and in
support of the operational risk framework and corporate standards.

The Operational Risk Management function, part of Enterprise Risk Management,
is responsible for maintaining the framework and works with the lines of business
and corporate support functions to ensure consistent and effective policies,
practices, controls and monitoring tools for assessing and managing operational
risk across the Company. The objective of the framework is to provide an
integrated risk management approach that emphasizes proactive management of
operational risk using measures, tools and techniques that are risk-focused and
consistently applied company-wide. (Emphasis added).®

f. WMI Controlled and Directed WaMu’s Underwriting Policies.

60.  WMI also controlled WMI’s and its subsidiaries’ underwriting standards
and credit risk policies and procedures, including through the Board of Directors’ Finance
Committee and Credit Policy Committee. These Committees established, directed and
controlled enterprise-wide risk management policies and procedures and the oversight thereof for
WMI and its subsidiaries. And these Committees had company-wide responsibility for, among
other things, credit and underwriting standards for home loans. As stated by WMI in its 10-K

reports:

“ 2005 10-K, p. 71; 2006 10-K, p. 70; 2007 10-K, p. 79.
52005 10-K, p. 71; 2006 10-K, p. 70-71; 2007 10-K, p. 79 (stating substantially the same).
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Credit risk is the risk of loss arising from adverse changes in a borrower’s or

__counterparty’s ability to meet its financial obligations under agreed-upon terms
and exists primarily in lending and derivative portfolios. The degree of credit risk
will vary based on many factors including the size of the asset or transaction, the
credit characteristics of the borrower, the contractual terms of the agreement and
the availability and quality of the collateral.

The Finance Committee of the Board of Directors, by means of a broad set of
policies and principles contained in the Company’s Credit Policy, exercises
oversight over the framework for the Company’s credit risk management
activities. The Credit Policy Committee, chaired by the Chief Credit Officer and
comprised of senior management, evaluates and approves credit standards
(including key features of residential loans) and is responsible for oversight of the
credit risk management function.

The Credit Policy Committee’s primary responsibilities include ensuring the
adequacy of the Company’s credit risk management infrastructure, overseeing
credit risk management strategies and methodologies, monitoring conditions in
real estate and other markets having an impact on lending activities, and
evaluating and monitoring overall credit risk. The Chief Credit Officer’s primary
responsibilities include overseeing the work of the Credit Policy Committee,
monitoring the credit quality of the Company’s loan portfolio, determining the
reasonableness of the Company’s allowance for loan and lease losses, reviewing
and approving large credii exposures, setting underwriting criteria for credit-
related products and programs, and delegating credit approval authority.
(Emphasis added),*

61. In short, WMI and its Board of Directors, through these commitiees,
directly established and controlled its subsidiaries’ loan origination, underwriting and credit risk
policies and procedures, and monitored their performance and compliance therewith. As stated

by WMI in its 10-K reports:

Trends in loan performance and risk attributes such as loan-to-value ratios, credit
scores, negative amortization, minimum payment adjustments, degree of
minimum payment utilization, and geographic concentrations are monitored and
analyzed as part of the Company’s credit risk ;31'0{:ess.47

Company actively manages the credit risk inherent in its Option ARM portfolio
primarily by ensuring compliance with its underwriting standards, monitoring
loan performance and conducting risk modeling procedures. (Emphasis added).*

% 2005 10-K, p. 50: 2006 10-K, p. 46-47 and 2007 10-K, p. 51 (stating substantially the same).

72005 10-K, p. 55.
%2005 10-K, p. 56; 2006 10-K, p. 54.
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significant portion of the MBS purchased by the MBS Plaintiffs. In short, WMI centrally

established and oversaw WMI's and its subsidiaries’ risk management guidelines for its loan

62. MBS based on option ARM loans securitized by WaMu comprise a

underwriting and servicing activities.

business on an integrated basis as a “Company” with its subsidiaries under WaMu’s Inc.’s

direction and control. As Debtor’s counsel stated at the Court’s hearing in responding to the

2. WMI Operated the Securities Business as a Integrated Buseinss.

63. As with WaMu’s overall business, WMI operated its securitization

same control person argument asserted by another creditor:

subsidiaries engaged as a “Company” in the securitization and sale of loans to investors such as

So sure, | mean the bank did create a network. The bank created subsidiaries. It
created subsidiaries with the specific purpose of serving as an underwriter in
connection with mortgage-backed securities. There’s no doubt that it did those
things and those things are alleged ... Sure it happened. No doubt that the
subsidiaries were created. They were authorized. They were done. And they, in
fact, issued these securities.®

64.  Similarly, WMI confirmed in its 10-K reports that WMI and its

the MBS Plaintiffs:

The Company transforms loans into securities through a process known as
securitization. When the Company securitizes loans, the loans are sold to a
qualifying special-purpose entity (“QPSE”), typically a trust. The QSPE, in turn,
issues securities, commonly referred to as asset-backed securities, which are
secured by future cash flows on the sold loans. The QPSE sells the securities to
investors, which entitle the investors to receive specified cash flows during the
term of the security. The QSPE uses the proceeds from the sale of these securities
to pay the Company for the loans sold to the QSPE.

When the Company sells or securitizes loans, it generally retains the right to
service the loans and may retain senior, subordinated, residual, and other interests,
all of which are considered retained interests in the sold or securitized assets.
Retained interests may provide credit enhancement to the investors and, absent

49

Qct. 22, 2010 Hearing Tr. at pp. 67-68, in. 20-25, 1-3, 5-8.
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the violation of representations and warranties, generally represent the Company’s
‘maximum risk exposure associated with these transactions. % (Emphasis added).

65.  Consistent with the foregoing, WMI also reported that:

Washington Mutual securitizes, sells, and services interests in residential home
loans When the Company sells or securitizes loans, it generally retains the right to
service the loans and may retain senior, subordinated, residual, or other interests,
all of which are considered retained interests in the securitized assets.”’

66.  As noted above, WMI Home Loans Group was also integrally involved in

WaMu’s securitization activities. For example, WMI stated in its 2005 10-K report that:

In addition to selling loans to secondary market participants, the Home Loans
Group generates both interest and noninterest income by acquiring home loans
from a variety of sources, pooling and securitizing those loans, selling the
resulting mortgage-backed securities to secondary market participants and
providing ongoing servicing and bond administration for all securities issued.*

67.  As stated above, the Home Loans Group was operated under the direct
supervision and control of WMP's President and Chief Operating Officer Rotella and its
Executive Vice President Schneider. Schneider was also a member of WMI's Asset and
Liability Committee, a subcommittee of WMI’s Audit Committee. At all relevant times, WMI,
through ALCO, determined which loans WaMu would securitize and sell from its banking

operations to investors like the MBS Plaintiffs. As Schneider testified to the Senate Committee:

Decisions on which loans to hold for investment and which to sell were made by
bank executives and senior managers through the [ALCO] of which I was a
member.*

68. At all relevant times, WaMu's securitization activities represented a
profitable business activity for WMI. Furthermore, as with all other aspects of its business, WMI
reported the results of its securitization activities on a consolidated basis with its subsidiaries.

For example, WMI states in its 2005 10-K report that:

S0 2005 10-K, p. 46-47; see also 2006 10-K, p. 45 (stating substantially the same and that retained interests in

mortgage loan securitizations, excluding servicing rights, were $1.9 billion at year end 2006); 2007 10-K, p. 48

(stating substantially the same and that retained interests in mortgage loan securitizations, excluding servicing

rights, were $1.71 billion at year-end 2007).

2005 10-K, p. 105; 2006 10-K, p. 95 (stating substantially the same).

22005 10-K, p. 169.

5% Statement of David Schneider to the Senate Committee, p. 4. See Written Statements of WaMu Executives to
the Senate Committee at fn, 16 for link to Schneider’s Written Statement.
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During 2005 the Company sold loans and retained servicing responsibilities as
_well_as senior and subordinated interests from securitization transactions. The
Company receives servicing fees equal to a percentage of the outstanding
principal balance of mortgage loans being serviced ... The Company also receives
the right to cash flows remaining after the investors in the securitization trusts
have received their contractual payments. The allocated carrying values of
mortgage loans securitized and sold during the years ended December 31, 2005 ...
were $130.81 billion which included loans sold with recourse of $680 million ...

during the same periods.

The Company realized pretax gains of $949 million on mortgage loan
securitizations for 2005 ... **

h. WMI Exercised Control over WaMu's Securitization Activities.

69.  WMI also exercised control over WaMu’s securitization activities inter
alia through WaMu’s Market Risk Committee (“MRC”), a subcommittee of WaMu’s Inc.’s
Audit Committee, which monitored, controlled, and oversaw risk management aspects and issues
with respect to WMI’s and its subsidiaries’ securitization activities. The MRC operated as a
joint committee of WMI, WaMu Bank, WaMu Bank fsb, and the Asset Liability Committee of
WaMu Bank fsb.>® The MR(C’s members included Casey (WMI’s Executive Vice President and
Chief Financial Officer) and Beck (WMI’s Executive Vice President and Chief Investment
Officer). The Senate Committee, as part of its investigation of WaMu, has released minutes of
several MRC meetings. These documents confirm WMI's active participation, oversight,
knowledge and control of WaMu’s securitization activities, including by WMI, WaMu Bank,
and WaMu Bank fsb.

70.  For example, pursuant to the MRC minutes, WaMu’s MRC met on

December 12, 2006.°° MRC members present for the meeting included Casey and Beck.

42005 10-K Report, p. 120-21. See also 2006 10-K, p. 107 (stating substantially the same and that: in 2006 the

altocated carrying value of mortgage loans securitized and soid were $110.08 billion; allocated carrying values
inctuded loans sold with recourse of $959 million in 2006, and $2.02 billion in 20035; and in 20006 the Company
realized pretax gains of $1 billion on mortgage loan securitizations); 2007 10-K, p. 132 (stating substantially
the same and that the Company realized pretax gains of $484 million on mortgage loan securitizations during
2007).

See e.2., MRC Minutes of the December 12, 2006 Meeting, March 9, 2007 Meeting, and July 11, 2008,
released as Exhibits 28, 43, and 44 of the April 13, 2010 Hearings.

% Minutes of MRC Mtg, Dec. 12, 2006,

55

7.



| 7 1 At the December 12, 2006, meeting, the MRC directly addressed
delinquencies for securitized loans that had ﬁot beén unc.lerwrit.tén..iﬁ.z.tccérdance With WaMu’s
underwriting standards, were delinquent when they were securitized and sold, or were otherwise
plagued with defects. In a report by MRC staff member Lehman, who on information and belief

reported to Beck and was a Director of WaMu Capital, the MRC minutes state:

Mr. Lehman then alerted the Commiltee to an analysis in-process whose
preliminary results show an abnormally high number of delinquencies in a
number of 2006 Conduit Program securitizations. Mr. Lehman noted that
delinquency behavior was flagged in October for further review and analysis
when recent securitization deals appeared to have more severe delinquency
behavior than experienced in past deals. The primary factors contributing to
increased delinquency appear to be caused by process issues including the sale
and securitization of delinquent loans, loans not underwritten to standards, lower
credit quality loans and seller servicers reporting false delinquent payment status.
A discussion ensued on next steps. Mr. Lehman will provide another status update
at the next MRC meeting.

72. WaMu’s MRC also met on March 9, 2007.  The minutes from this

meeting state:

The MRC of Washington Mutual, Inc. (“WMI” or the “Company”), Washington
Mutual Bank (fka Washington Mutual Bank, FA) (“WMB”), and Washington
Mutual Bank fsb (“WMBfsb”) and the Asset Liability Committee (“ALCO”) of
WMBfsh met concurrently on Friday, March 9, 2007.

Cathcart participated in this meeting.
73. At this meeting the MRC reviewed the status of four “mortgage-backed
securitizations totaling $6.4 billion” for WaMu’s Prime Alt A (Bank and Conduif) securitization

activities. Among other items, MRC staff member Lehman:

informed the Committee of incidents of non-compliance with Regulation AB
requirements related to delayed reconciliations, erroneous repurchase of
seventeen loans and miscellaneous investor distribution errors. A discussion
ensued on remediation efforts.

74.  In addition, WMI through the MRC actively participated in the
development of policies and procedures for WaMu’s capital markets activities and its

subsidiaries involved therein, as reflected by the report of MRC member Novak who:
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reported that the Conflicts of Interest Policy for [WaMu Capital], [WaMu
Mortgage . Securities] and Capital Markets ... are moving forward. She has
reviewed a draft of the Policy with Mr. Cathcart.

75.  The MRC minutes state that Cathcart required progress on completion of
the Conflicts Policy for WaMu Capital, WaMu Mortgage Securities, and WaMu’s capital
markets in order to protect WMI from potential liability. Specifically, the MRC minutes state

that:

Mr. Cathcart noted that without a clearly defined policy on information sharing
the Company is vulnerable to potential mishandling of information. He requested
Ms. Novak return to MRC with a set deliverable date for completion of the
Information Sharing Policy.

76.  The “Company” is defined in the minutes as WMI. In short, WMI
actively managed and controlled ifs capital markets subsidiaries and their activities, including
their policies and procedures in light of WMI’s exposure to potential liability due to their
activities.”’

i Former Employees Confirm that WMI Controlled Wamu.

77.  Former WaMu employees further confirmed that WMI controlled the
WaMu subsidiaries. For instance, a former Regional Manager in WaMu’s Appraisal Department

from 1999 until September 2006 (before leaving for eAppraiselT) has indicated that:

WaMu’s senior management was aware of WaMu’s dubious practices and in
many cases directed them, and many of the same undisclosed problems escalated
in degree, if not kind, once WaMu outsourced its appraisals.®®

78. Similarly, a WMI Senior Operations Excellence professional, who from
July 2006 to December 2006 reported directly to Cathcart in WaMu’'s Enterprise Risk

Management Group,”” stated the following:

a. Killinger was intimately involved in analyzing WaMu’s loan performance and
was well-informed about numerous other facts concerning WaMu’s business risks
and risk management,

57 In addition to the foregoing, the Senate Committee also released partial minutes for WaMu’s MRC mesting of

WaMu mec, WaMu Bank, and WaMu Bank fsb for July 11, 2008, also confirming WMI’s management and
control of its bank subsidiaries. Messrs. Casey and Beck also attended this meeting.

% Shareholder Complaint, § 115.

**  Shareholder Complaint, ¢ 80.
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From July until September 2006, this employee was “100% devoted” to assisting

_Killinger, Cathcart, and other WaMu senior executives in preparing for WMD’s

2006 Investor Day, during which period this empioyee regularly attended
meetings among Killinger, Rotella, Cathcart, and Schneider discussing
information they knew about the company’s financial health, risk exposure, and to
what degree to present information about those topics to investors;

Killinger attended a monthly Enterprise Risk or “Executive Risk” Committee
meeting chaired by Cathcart, for which this employee served as secretary, and
which was attended by Casey, Rotella, Schneider and each business umit’s
President, Chief Financial Officer, and Chief Risk Officer. These meetings were a
forum where all aspects of risk across the bank were discussed, including credit,
market and operational risk. Because the Enterprise Risk Committee was
“formally sanctioned” by WMI’s Board of Directors, meetings typically were
held in WMI’s main boardroom;

At these monthly meetings Killinger, Rotella, Casey, Cathcart and Schneider
engaged in detailed discussions regarding WaMu’s risk exposure, specifically
focused on the allocation of risk to each WaMu business unit’s product lines. In
preparation for the meetings, the business units would have previously provided
to other executive committees of the Board their financial forecasts or projections,
and during the meetings of the Executive Risk Committee these forecasts were
reviewed in detail for the purpose of allocating risk across the company.
Examples of this intensive review included the Executive Risk Committee’s
acknowledgement of particularly high risk in its loan portfolio relating fo specific
geographic regions, and discussion of minimum FICO scores for WaMu’s
particular loan products;

From July to September 2006, to further prepare for the 2006 Investor Day,
Killinger, Rotella, Casey, Cathcart, and Schneider also regularly held more
informal meetings, during which time they discussed default rates within WaMu’s
loan portfolios, and in particular its Option ARM and subprime loans, and
detailed information regarding levels of delinquencies concerning WaMu’s
specific loan product types. Killinger, Cathcart, Rotella and Casey’s objective for
their public statements was to mitigate perceived problems with WaMu'’s loans by
highlighting the fact that subprime lending represented a relatively small
percentage of WaMu’s overall loan portfolio and bank assets. As a result, these
executive officers decided to focus their discussion on the weakening state of the
housing market because they saw what was coming;

Killinger, Cathcart, Casey, Rotella and Schneider were all knowledgeable about
and involved in establishing and approving the Company’s lending policies and
guidelines, and Schneider would not have been able to adjust the Company’s
lendin%opractices as they related to risk without the knowledge and consent of the
others.

60

Shareholder Complaint, §9 80-87.
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e _S_imilariy, a Senior Vice President of WaMu’s Enterprise Risk
Management Group from August 2001 until he res1gned1n September 2006,statedthat (1)The ”
group had overall responsibility for establishing risk management policies, corporate governance
and reporting frameworks; (i) WaMu began to cause its risk management policies and practices
to deteriorate in late 2005; (iii) Under Cathcart, the role of WaMu’s risk management segment
was supposed to be advisory only, meaning that warnings from Risk Management were very
much ignored under Cathcart’s leadership; (iii) Risk reports were distributed weekly to Casey,
Rotella and Cathcart. These reports specifically quantified that the Company was exceeding
certain risk parameters as dictated by WaMu’s risk guidelines, but senior management simply
chose to ignore those clear and direct warnings.m

80.  Likewise, an Assistant Vice President from January 2006 until January
2008, in the Risk Analytics Group which conducted credit risk analyses on the various portfolios
managed by the separate WaMu business units including Home I.oans, stated that her group
compiled a monthly written report called the Credit Risk Review that was distributed to all of the
business groups, and to Schneider and Cathcart. The Group also compiled an abridged version of
these reports specifically for the Board of Directors including Kiliinger.é2

81.  In sum, WMI exercised actual and direct power and control over WaMu’s
securitization activities. This included WMI’s design and approval of the MBS securitization
strategy employed by WaMu for the origination, securitization and sale of WaMu mortgage
Joans as MBS through WAMU and WMALT Trusts to investors such as the MBS Plaintiffs, as
well as the loan underwriting and appraisal standards and practices utilized by WaMu as
described herein.

82.  WMI also exercised actual power and control over WaMu, including over
WaMu Capital, its captive underwriter/broker-dealer subsidiary, including the direct and/or

indirect power to direct or cause the direction of the management and policies of WaMu Capital

81 Shareholder Complaint §f 65, 441
62 Shareholder Complaint, 9 88, 90-91.
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including by, but not limited to: (i) WMI’s 100% ownership of WaMu Capital, a wholly-owned
subsidiary; .(iijm WM.I;S placerﬁent .of 1ts execﬁti{fe ofﬁcers .on .WaM.u Céﬁitéi’g Board of
Directors, including Beck who among other posts was at all relevant times an Executive Vice
President, Chief Investment Officer of WMI and a Director and the President of (Principal
Executive Officer) of WaMu Asset Acceptance. Beck also signed the Registration Statements
filed by WaMu Capital with the SEC; (iii) WMI’s ownership and control of WaMu Bank, which
participated with and materially assisted WaMu Capital in the structuring, offer and sale of the
WAMU and WMALT Trust Certificates for the ultimate benefit and profit of WMI, and which
also maintained a number of common executive officers and directors with WaMu Capital; and
(iv) WMI’s ownership and control of WaMu Asset Acceptance, WaMu Mortgage Securities, and
WaMu Bank fsb, which participated with and materially assisted WaMu Capital and WaMu
Bank in the structuring, offer and sale of the Certificates for the benefit and profit of WML

83.  Moreover, WMI authorized and designed WaMu’s strategy to finance
WaMu’s operations and earn profits from the sale of the Certificates, including by: (i) causing
WaMu Bank to improperly maximize loan origination volume including by loosening its
underwriting standards to the point of abandonment, and by engaging in improper appraisal
practices and by pressuring appraisers such as eAppraiselT and LSI to improperly inflate home
appraisals of properties securing the mortgages in violation of USPAP standards; (ii) transferring
the mortgage loans and their non-disclosed risks from WaMu'’s books to investors such as the
MBS Plaintiffs by pooling the mortgage loans for sale as MBS knowing that investors would
rely on the accuracy of the underwriting and appraisal standards utilized by WaMu in originating
the mortgage loans; (iii) causing WaMu Asset Acceptance, which served as the issuer of the
Certificates, to file, and/or provide, in conjunction with other WaMu entities, materially false and
misleading Offering Documents to the market and to investors such as the MBS Plaintiffs,
including regarding the underwriting and appraisal standards utilized by WaMu in originating the
underlying mortgage loans, and the actual loan-to-value ratios and risks associated with these

loans placed in the WAMU and WMALT Trusts; (iv) distributing the Certificates to the market
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through WaMu Capital, WMI’s wholly-owned broker-dealer which served as a captive
 underwriter for the sale and distribution of the Certificates, generating significant underwiiting
fees in the process; and (v) generating fees for WaMu by such entities as WaMu Bank, WaMu
Bank fsb, and WaMu Mortgage Securities which served as loan servicer, administrative agent,
and/or custodian for the mortgage loans after they were placed in the WAMU and WMALT
Trusts and the Certificates sold to investors such as the MBS Plaintiffs. Accordingly, and based
on the foregoing, WMI qualifies as a “control person” within the meaning of Section 15 of the
Securities Act.
2. The WaMu Defendants Are Liable Under Section 11 of the 1933 Act.

84, There also is sufficient evidence to show that WMAAC, WCC and
Individual Defendants Rolland Jurgens, Richard Careaga, Diane Novak, and David Beck
(collectively, the “Defendants™) are primarily liable for violating Section 11 of the 1933 Act.
Indeed, these Defendants made material misrepresentations and omissions regarding the criteria
WaMu claimed it used when originating and securitizing Iﬁortgage loans.

85.  The securities at issue in this case are the Certificates issued to purchasers
for various investment grade and junior tranches, and collateralized by common loan pools
described in supplemental prospectuses. Investors who purchased the Certificates received a
monthly payment linked to the payments made on the underlying mortgage loans.** However, if
the mortgage loans were made improperly, borrowers defaulted on their payments and the
collateral was insufficient to cover the unpaid loan balances, then investors holding the
Certificates would not get paid all they were owed, and the value of their Certificates would

decline.®*

% These monthly payments were generally part principal and part interest, much like the payment made on a

mortgage. The monthly payments are thus generally referred to as “pay downs,” as they reduce the principal
amount of the Certificate as well as provide an income payment from the interest,

Payments, and thus fosses, were allocated to the different tranches in the securitizations on a “water fall” basis
meaning that losses were first absorbed by the most junior and lower rated Certificates before affecting the
higher investment grade tranches. There was a secondary market for the purchase and sale of the various
investment grade and junior tranche Certificates. Prices for Certificates for the various tranches were
occasionally published in subscription sources such as Bloomberg and Thomson Reuters.

64
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| 86.  The underwriting criteria and loan standards that WaMu purported to use
when originating and selecting the mortgage loans for secﬁr.it.iéatién were I<.).f .cri.ti(;al ﬁrﬁpért‘éﬁée
to investors when assessing whether to purchase and what price to pay for the Certificates. Thus,
the offering documents for the Certificates contained specific representations and warranties
about the underwriting criteria that WaMu supposedly used, as well as the details of the loans
that had been pooled for securitization. Defendants in the supplemental prospectuses for the
Public Offerings represented: (ii) All of the mortgage loans were originated in accordance with
WaMu’s underwriting guidelines, and these guidelines evaluated the prospective borrower’s
credit standing, repayment ability and the value and adequacy of the mortgage collateral; (iii)
The loan underwriter had evaluated the borrowers’ “housing-to-income” ratio and “debt-to-
income” ratio before originating or purchasing the loan for the securitization; (iv) The adequacy
of the mortgaged property as collateral was determined by appraisals made in accordance with
pre-established appraisal guidelines; (v) “Low documentation” loans were only available “to
borrowers with certain loan-to-value ratios, loan amounts and credit scores” and WaMu had
confirmed that the borrower’s stated income [was] reasonable for the borrower’s occupation and
assets™; (vi) The credit ratios for qualifying “Option ARM” loans were determined using the
more vigorous “fully indexed” rather than “teaser” monthly payment rates;®® (vii) “Exceptions”
to the loan underwriting standards were only made on a “case-by-case” basis and only if
“compensating factors [were] present,” and senior underwriters were involved in the approval
process; (viii) If the loan underwriter made an “exception” to WaMu’s underwriting standards,
and approved a loan even though certain underwriting criteria were not met, the basis for
granting the exception was documented; (ix) None of the mortgage loans were currently

delinquent, and none had been delinquent more than once in the preceding 12 months and none

5 Qptional payment adjustable rate mortgages (“Option ARM”) allow borrows to choose to pay less than the

fully-amortized mortgage loan payment, such that the borrower in a given month had the option to pay the
fully indexed payment, including a typical principle payment, or instead only pay a portion of that payment
such as the accrued interest and no principle.

34



__ _Qf _the delinquencies had lasted more than 30 days; and (viii) Defendants did not use adverse
selection procedures in choosing the loans to be ir.l.cl.ﬁ.ded 1n thé secumllzatlons o

R7. However, contrary to these representations, it has now emerged from
documents produced to the U.S. Senate Committee on Homeland Security and Governmental
Affairs’ Permanent Subcommittee on Investigations (the “Senate Subcommittee™) that,
beginning no later than 2005, the WaMu Defendants had wholly jettisoned WaMu’s
underwriting standards, including disregarding fraudulent practices known to WaMu, in favor of
pursuing huge numbers of “high margin” loans that were knowingly suspect loans made without
regard to a borrower’s ability to pay or the adequacy of the underlying collateral. These loans
were cheaply and quickly originated by WaMu’s own home loan centers or its network of
correspondent lenders in huge volmnfws,66 and then sold, in large part, through securitizations
generating lucrative fees. By securitizing the loans into Certificates, and then selling the
Certificates to investors, WaMu was able to pass on to unwitting investors, such as the MBS
Plaintiffs, the huge credit risks embedded in WaMu’s poorly underwritten loans. WaMu’s
systemic and wholesale disregard of its underwriting standards was implemented by paying
WaMu salespeople incentive compensation, and commissions to third-party brokers, based on
mortgage loan “volume” without regard to the quality of the loans or whether they satisfied
WaMu’s credit criteria. Indeed, even WaMu's credit risk officers were incentivized to support
“growth” over collectability of the underlying loans.

88.  These improper origination practices - which were wholly unknown to the
investors in the Certificates until it was far too late — led to the housing bubble which inevitably
burst, sending the entire U.S. economy into a deep recession. When housing prices collapsed
and a financial crisis borne of WaMu’s and other banks’ reckless loan underwriting practices
occurred, the conveyor belt of liquidity that WaMu relied upon through constant securitizations

froze, and WaMu itself also was caught with high credit losses for mortgage loans remaining in

% According to a report of the Inspector General, WaMu from 2005 to 2007 originated more than $618 billion

mortgage loans,
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its own portfolio.67 In September 2008 WaMu Bank was seized by the FDIC and its assets sold
to J.P. Morgan Chase, Wﬂile WMI .ﬁ.led a"(.}h.apter 11 baﬁkrul.:)tcy.?etiﬁoﬁ. - |

89.  Following the financial meltdown and its seizure by the FDIC, WaMu

became the subject of a number of investigations and audits, and particularly an investigative

case study by the Senate Subcommittee. Pursuant to this investigation, WaMu produced millions

of documents, including many that were highly incriminating. Here are some of the highlights:

e The minutes from a December 2006 meeting of the Bank’s Market Risk Committee

discussing the “abnormally high number of delinquencies in a number of the 2006

. securitizations,” and concluding that “[tlhe primary factors contributing fo

increased delinquency appear to be caused by process issues including the sale and

securitization of delinquent loans, loans not underwritten to standards, lower credit
quality loans and seller services reporting false delinquent payment status.”

e An email that Rotella sent to Killinger in August 2007 laying out the problems with
Washington Mutual Bank’s home lending business and concluding that it was “the
worst managed business I had seen in my career.”

e A report that the Head of Corporate Fraud prepared for the Chief Legal Officer and
General Auditor in April 2008 identifying “patterns of fraudulent loan practices”
“fraudulent loan documents” and loan underwriters that were attempting to
systematically “game the system.”

e A report prepared by the Corporate Credit Group for the Bank’s senior executives in
September 2008 concluding that “[t]he controls that are intended to prevent the sale
of loans that have been confirmed by Risk Mitigation to contain misrepresentations or
fraud are not currently effective ... There is evidence that this control weakness has
existed for some time.”

90.  The evidence in the contemporaneously prepared documents — along with
the executives’ own testimony and after-the-fact reports — leaves no doubt that WaMu
systematically disregarded its own underwriting standards, and bundled substandard, delinquent
and fraudulent loans into the Certificates at issue in this case. Indeed, this deliberate misconduct
is far more than Plaintiffs need to prove to establish liability on their claims under Section 11 of

the Securities Act of 1933 — the key claims at issue in the case — because scienter is not an

¢ This is the basis on which the securities fraud class action on behalf of the purchasers of WaMu’s own shares

was brought.
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element of the claim, and Defendants are held strictly liable for false statements and material

omissions in the offering documents. See, e.g.. In re Metropolitan Sec. Litig., No. CV-04-25-

FVS, 2010 WL 300402, at *1 (E.D. Wash. Jan. 20, 2010) (explaining that liability under Section
11 is “virtually absolute, even for innocent misstatements”) (quotation omitted).

a. The False Statements and Omissions in the Offering Documents.

1. The Loans in the Offerings at Issue.

91.  The Certificates at issue in this lawsuit were sold to investors in the
following six offerings: (1) the Series 2006-AR7 offering; (2) the Series 2006-AR12 offering; (3)
the Series 2006-AR16 offering; (4) the Series 2006-AR17 offering; (5); the Series 2006-AR18
offering; and (6) the Series 2007-HY1 offering. All of these Certificates were issued pursuant to
a Registration Statement dated December 30, 2005 (SEC File No. 333-134461), thereafter
amended on January 6, 2006 on pre-effective Registration Statement Form S-3/A. Each of the
Certificates also had its own set of offering documents, including a prospectus supplement
describing, inter alia, the underwriting criteria supposedly used in originating and securitizing
the mortgage loans and “representations and warranties” applicable to the Certificates for all the
tranches in the offering. Included in the prospectus supplements were illustrations setting forth
the characteristics of the particular mortgage loans in the securitized pools for each Offering.

92.  Virtually all of the mortgage loans in the six Public Offerings in this case
were originated in 2006. Most of the loans backing the Certificates were “Option Arms” issued
with “reduced” documentation loan packages. Borrowers were segmented in bands by their
FICO scores, and anywhere from 80-95% of the borrowers had reasonably high FICO scores
above 660. The loan-to-value ratios were also segmented by band and, according to the data
provided, all the loans were 80% or less of the current values of the collateral. The Prospectus
Supplements also purported to include the “Debt-to-Income™ for the borrowers. This data
purported to show a portfolio of loans to highly credit-worthy borrowers with significant income

and collateral coverage to assure repayment.
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93,  The extraordinarily poor performance of the mortgage loans underlying

WaMu's Public Offerings provides strong evidence that the quality of these mortgage loans was

far worse than was portrayed in the prospectuses pursuant to which these Certificates were

offered. Information now publicly available indicates that delinquency and default rates began to

skyrocket by mid-2007. Thus, e.g., by February 2009, delinquency and default rates rose to an

average of approximately 36% of the mortgage loan collateral. By April 2010 over 48% of

mortgage collateral was in some form of delinquency or default.

94.

loans included:

9s.

2. The Representations About the Loans in the Collateral Pool.

The criteria that WaMu purportedly considered in approving mortgage

FICO credit score,

Borrower income,

Borrower assets,

Borrower employment,

Loan documentation type,

The value and adequacy of the mortgaged property as collateral,
Loan-to-value ratio,

Total monthly debt payments-to-income ratio,

Borrower occupancy, and

The number and degree of any late mortgage or rent payments within the
proceeding 12-month period.

According to the prospectus supplement, the source of mortgage loans

underlying the Public Offering (the “Origination Channels™) included loans made by WaMu

Bank or select third parties within WaMu’s “correspondent” lender channel whose loan

application packages complied with WaMu’s mortgage loan underwriting standards:

The Sponser’s Origination Channels
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All of the mortgage loans owned by the Trust have been either originated by the
sponsor or purchased by the sponsor from approved mortgage loan correspondent
lenders.

Some of the sponsor’s correspondent lenders have delegated underwriting
approval. Those correspondent lenders are authorized to underwrite mortgage
loans with specified characteristics up to specified loan amounts, and must refer all
other mortgage loans to the sponsor for underwriting. In the case of morigage
loans underwritien by a correspondence lender, the correspondent lender will
represent to the sponsor that the mortgage loans have been underwritfen in
accordance with the sponsor’s underwriting guidelines. Correspondent lenders
without delegated underwriting approval submit loan application packages to
the sponsor for underwriting and fund each loan only upon approval by the
SPORSOF.

(Emphasis added).

96. In the description of the underwriting process in the Supplemental

Prospectus, WaMu stated:
UNDERWRITING OF THE MORTGAGE LOANS

General

All of the morigage loans owned by the Trust have been originated in
accordance with the underwriting guidelines of the sponsor as described in this
section. Mortgage loans may have been underwritten directly by the sponsor or
by correspondent lenders with delegated underwriting approval.

The sponsor’s underwriting guidelines generally are intended to evaluate the
prospective borrower’s credit standing and repayment ability and the value and
adequacy of the mortgaged property as collateral. Some mortgage loans are
manually underwritten, in which case an underwriter reviews a loan application
and supporting documentation, if required, and a credit report of the borrower,
and based on that review determines whether to originate a loan in the amount and
with the terms stated in the loan application. Some mortgage loans are
underwritten through the sponsor’s automated underwriting system, described
below.

Prospective borrowers are required to complete a standard loan application in
which they provide financial information regarding such factors as their assets,
liabilities and related monthly payments, income, employment history and credit
history. Each borrower also provides an authorization to access a credit report
that summarizes the borrower’s credit history. In the case of some mortgage
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loans originated under the sponsor’s streamline documentation programs
_ {described below), the prospective borrower is not required to provide certain
financial information, including information about income and assets.

* & Ed

Evaluation of the Borrower’s Repayment Ability

In evaluating a prospective borrower’s ability to repay a mortgage loan, the loan
underwriter considers the ratio of the borrower’s morigage payments, real
properly taxes and other monthly housing expenses to the borrower’s gross
income (referred to as the “housing-to-income ratio” or “front end ratio™), and the
ratio of the borrower’s total monthly debt (including non-housing expenses) to the
borrower’s gross income (referred to as the “debt-to-income ratio” or “back end
ratio”). The maximum acceptable ratios may vary dependmg on other loan
factors, such as loan amount and loan purpose, loan-to-value ratio, credit score
and the availability of other liquid assets. Exceptions to the ratio guidelines may
be made when compensating factors are present.

For purposes of calculating the “front end” and “back end” ratios for certain
Option ARM Loans, the borrower’s monthly morigage debt is determined based
on the fully indexed rate and a predetermined factor as set by the sponsor’s credit
department from time to time (which rate may be greater than the rate in effect for
the mortgage loan during the initial fixed-rate period).

& * #

Evaluation of the Adequacy of the Collateral

The adequacy of the mortgaged property as collateral generally is determined by
an appraisal made in accordance with pre-established appraisal guidelines.

# & *

Documentation Program

Each mortgage loan has been underwritten under one of three documentation
guidelines for verification of the borrower’s stated income and assets. Under
the sponsor’s full/alternative documentation program, the prospective borrower’s
stated income is verified through receipt of the borrower’s most recent pay stub
and most recent W-2 form or, in the case of self-employed borrowers or
borrowers with more than 25% of their income from commissions, two years of
personal (and, if applicable, business) tax returns. For self-employed borrowers,
profit and loss statements may also be required. Under the full/alternative
documentation program, the borrower’s stated assets are verified through receipt
of the borrower’s two most recent bank or brokerage statements. In addition, the
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borrower’s employment may be verified with the employer by telephone or by
other independent means.

The sponsor’s low documentation program places increased reliance on the
value and adequacy of the morigage property as collateral, the borrower’s credit
standing and (in some cases) the borrower’s assets. It is available to borrowers
with certain loan-to-value ratios, loan amounts and credit scores. Under this
program, the income as stated in the borrower’s loan application is not verified,
although the borrower’s employment may be verified by telephone. The
borrower’s stated income must be reasonable for the borrower’s occupation and
assets (as determined in the underwriter’s discretion). Assets may be verified for
higher risk transactions and when exceptions are approved, such as when specific
loan-to-value ratios or loan amount limits are exceeded.

The sponsor has several “streamline” documentation programs under which the
prospective borrower’s income and assets either are not required to be obtained or
are obtained but not verified. Eligibility criteria vary but may include minimum
credit scores, maximum loan amounts, maximum debt-to-income ratios and
specified payment histories on an existing mortgage loan (generally, a history of
timely mortgage payments for the past twelve months, or for the duration of the
mortgage loan if less than twelve months old) or on other debt. Purchase loans as
well as refinance loans may be eligible under the streamline documentation
programs. For some mortgage loans that qualify under these programs, the
borrower’s income and assets are not required to be obtained. For some other
mortgage loans that qualify under these programs, the borrower’s income and
assets are obtained but not verified, the borrower’s employment is verified with
the employer by telephone, and the borrower’s stated income must be reasonable
for the borrower’s occupation and assets (as determined in the underwriter’s
discretion).

A credit report for the borrower generally is required for all mortgage loans
underwritten under the sponsor’s full/alternative and low documentation
programs, and for all but a small percentage of mortgage loans underwritten under
the sponsor’s streamline documentation program.

Exceptions to Program Parameters

Exceptions to the sponsor’s loan program parameters may be made on a case-
by-case basis if compensating factors are present. In those cases, the basis for
the exception is documented, and in some cases the approval of a senior
underwriter is required. Compensating factors may include, but are not limited
to, Jow loan-to-value ratio, low debt-to-income ratio, good credit standing, the
availability of other liquid assets, stable employment and time in residence at the
prospective borrower’s current address.

Quality Control Review

-41-



The sponsor’s credit risk oversight depariment conducts quality control reviews .
of statistical samplings of previously originated mortgage loans on a regular
basis.

The Supplemental Prospectuses also contained the following “Representations and

Warranties™:
Representations and Warranties Regarding the Mortgage Loans

Under the mortgage loan sale agreement pursuant to which the sponsor will sell
the mortgage loans to the depositor, the sponsor will make representations and
warranties in respect of the mortgage loans, which representations and warranties
the depositor will assign to the Trust pursuant to the pooling agreement. Among
those representations and warranties are the following;

# * %

All payments due on each mortgage loan have been made and no morigage
loan was delinquent (i.e., was more than 30 days past due) more than once in
the preceding 12 months and any such delinquency lasted for no more than 30
days;

The sponsor used no adverse selection procedures in selecting the mortgage loans
from among the outstanding adjustable rate conventional mortgage loans owned
by it which were available for sale and as to which the representation and
warranties in the mortgage loan sale agreement could be made;

97.  These statements about WaMu’s underwriting — while admittedly hinting
at higher risk loans, less than complete loan underwriting files and underwriting “exceptions” —
did not begin to capture the wholesale disregard of WaMu’s loan underwriting guidelines and
were, as a result, highly misleading. Thus, e.g., though the Supplemental Prospectus discloses
that underwriting “exceptions” may be made on a “case-by-case” basis, when “compensating
factors™ existed, in fact, WaMu’s underwriting standards were routinely dispensed with without
regard to other layered credit risks.

98.  Unbeknownst to investors, WaMu’s “low documentation” program was

riddled with fraud. Among other things, there is ample internal evidence showing that WaMu
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brokers actually identified as generating fraudulent loans were nonetheless left in place for years,
and even in those few instances where WaMu bothered to test the loans’ underwriting and found
them to be fraudulent, the loans were still included in later securitizations because there were no
internal controls to omit them from the securitization pools. Similarly, delinquent loans were,

%

contrary to WaMu’s “representations and warranties,” included in the securitization pools and, in
fact, WaMu’s CEQ and Board specifically selected WaMu’s riskiest loans to transfer out of its

own loan portfolio and into the securitizations where investors would bear the credit risks.

b. WaMu Regularly Disregarded Loan Underwriting Standards and Originated
Substandard and Fraudulent Home Loans That Were Sold to Investors.

1. WaMu Disregarded Its Own Loan Underwriting Standards.

99.  Evidence already compiled and developed by the Senate Subcommittee
demonstrates that the MBS Plaintiffs will have little trouble showing that the WaMu Defendants
routinely flouted WaMu’s own underwriting standards and condoned fraud, when originating or
purchasing from third-party brokers and banks substandard and fraudulent home loans, The
compiled evidence also shows that Defendants engaged in this knowingly “risky” conduct to
profit by securitizing and selling these loans to investors.

100.  As the U.S. Treasury Department’s Inspector General concluded — which
only recently was made public — WaMu failed, “because its management pursued a high-risk
business strategy without adequately underwriting its loans or controlling risks.” In describing
WaMu’s “Inadequate Controls,” the Inspector General explained that from 2003 to 2007, 48-70
percent of WaMu’s loan production was generated by a network of brokers, and that by 2007
WaMu had only 14 WaMu employees overseeing more than 34,000 third-party brokers;
moreover, “[fjrom 2005 through 2007, while OTS [the Office of Thrift Supervision] was issuing
multiple repeat findings pertaining to single family residential loan underwriting, WaMu
originated almost $618 billion in single family residential loans.” Both the Senate Subcommittee
and Inspector General were particularly critical of WaMu’s routine practice of originating “stated

income” loans, which WaMu publicly referred to as “reduced-doc” loans, and which permitted
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“borrowers to simply write-in their income on the loan application without providing

documentation.” 73% of its Option Arms -- the loans most often included in the securitizations -
- were “stated income” loans.

101.  While, in his written festimony submitted to the Senate Subcommitiee,
WaMu’s CEO, Killinger, attempted to attribute WaMu’s problems to an extreme and
unanticipated collapse of the housing market in California where WaMu’s loans were
conc:ﬁ:ntra’ted,68 Vanasek, WaMu’s chief risk officer through 2003, observed in his written
testimony that WaMu’s demise was the result of its own reckless credit risk policies. (“Some
may characterize the events that took place as a ‘perfect storm,” but I would describe it as an
inevitable consequence of consistently adding risk to the portfolio in a period of inflated housing
price appreciation.”). During his questioning, Vanasek also admitted that, in 2005, he knew
about the fraudulent underwriting occurring in several WaMu offices, which he attributed to
WaMu’s incentive compensation system which “rewarded growth rather than quality.” Vanasek
further testified that although he had recommended to the Board that firm action be taken, the
identified brokers engaging in the fraudulent activity had not been removed because they were
“the highest producers.” Cathcart, Vanasek’s successor, agreed that the Board knew about the
problems with fraud in the origination process. Investors who bought the Certificates, however,
were kept completely in the dark.

102.  Rotella, who joined WaMu in 2005, after 18 years at J.P. Morgan Chase,
observed that WaMu’s home loans business was the “worst managed business I had seen in my
career.” Schneider, who was hired as WaMu’s head of home loans in 2005, testified that
WaMu’s Board had decided on its high-risk strategy before he joined the Company and that
WaMu’s “Asset and Liability Committee” (on which Defendant Novak sat) made the decisions

on which loans to transfer into the securitizations, based upon the “loans’ risk-return profile.”

% In a March 2005 e-mail to Vanasek, Killinger himself had observed the high risks associated with reducing

underwriting standards while in a housing “bubble.” (“I suspect the toughest thing for us will be to navigate
through a period of high home prices, increased competitive conditions for reduced underwriting standards,
and our need to grow the balance sheet. I have never seen such a high risk housing market . . . [t]his typically
signifies a bubble.”)
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Defendant Beck, who ran WaMu’s capital markets program, testified that he knew there were

fraudulent loans being originated and that, if he could do anything differently, he would have

securitized fully documented loans because, the “underlying documentation was an important

aspect of the performance of the loans.”

WaMu’s contemporaneously prepared, internal documents confirm that

the Defendants knew that WaMu’s loan officers and third-party brokers were systematically

disregarding the Bank’s loan underwriting standards and were originating fraudulent and
g g g

substandard loans. These documents include:

* An August 31, 2005 chain of emails exchanged between executives in WaMu’s

Risk Mitigation Group discussing Risk Mitigation’s review of WaMu's prime
lending business, and identifying:

“Systemic Problems of Loan Fraud” — “I would like to point out a few
things we have done to determine the magnitude and how to control the
issues at hand ... We identified that there was a systemic problem with
high incidents of loan fraud.”

An October 24, 2005 chain of emails exchanged between executives in WaMu’s
Risk Mitigation Group discussing WaMu’s policy of granting borrowers
“exceptions” to WaMu’s loan underwriting requirements:

“Underwriting Quality Control Is a Joke” — “It’s all exceptions —
underwriting quality control in that area is a joke.”

A November 17, 2005 report prepared for Vanasek, that identified numerous
problems within WaMu’s retail lending business, including:

o “A Sustained History of Confirmed Fraud” — There was “a sustained

history of confirmed fraud findings over the past three years from the
Emerging Markets and Retail Broker Program areas.”

“Employees Circumventing Bank Policy” “An extensive level of loan
fraud exists in the Emerging Market [Community Fulfillment Centers],
virtually all of it stemming from employees in these areas circumventing
bank policy surrounding loan verification and review.”

An Overwhelming Amount of “Suspect Activity” — “42% of the loans

reviewed contained suspect activity or fraud, virtually all of it attributable
to some sort of employee malfeasance or failure to execute company
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policy. In terms of employee activity enabling this perpetration of fraud,

_the following categories of activity appeared most frequently: .inconsistent .. ... ... ..

application of credit policy, errors or negligence, process design flaws,
intentional circumvention of established processes, and overriding
automated decisioning recommendations,”

104.  In a January 2007 e-mail, Ron Cathcart, then WaMu’s Chief Risk Officer,
congratulated a division risk officer for “partnering” with the Home Loans leadership in adopting
a new business strategy which (1) shifted to “higher margin products (Alt-A, subprime and home
equity)”; (2) took on “more credit risk”; and (3) “aggressively attack[ed] the cost structure.”
Among the group’s purported notable “accomplishments” was a net increase from 52 to 67% in
*“auto approval” of mortgage loans, the out-sourcing of residential appraisals, “invigorat[ing]” its
credit risk “appetite” with the expansion of credit guidelines among borrowers with 620 to 680
FICO scores.

105, E-mails, investigative memoranda and audit reports prepared in late 2007
and 2008 confirmed the much lower underwriting standards and higher levels of fraud in the
WaMu loans originated during the relevant period:

¢ An August 23, 2007 email from Rotella to Killinger discussed WaMu’s loan
origination businesses, concluding that: “I said the other day that HLs [WaMu
Home Loans] was the worst managed business I had seen in my career.”

¢ A February 20, 2008 email from Ron Cathcart, who served as WaMu’s Chief
Risk Officer from 2006-2008, to WaMu President Steven Rotella, WaMu CEOQ
Kerry Killinger, and John McMurray, who replaced Cathcart as Chief Risk
Officer in 2008, explained that:

“Suspect Origination Data” — “Credit cost forecasts have been so
unreliable™ because of “poor underwriting quality which in some cases
causes our origination data to be suspect particularly with respect to DTI
[Debt to Income].”

* An April 4, 2008 memorandum prepared by WaMu’s Head of Corporate Fraud
Investigations and WaMu’s Deputy General Auditor for WaMu’s Chief Legal
Officer, General Counsel and General Auditor identified:

o “Fraudulent Loan Practices” — “HL [Home Loans] Risk Mitigation

generated alerts that identified patterns of fraudulent loan practices and
provided remediation recommendations that were not acted upon by HL
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Senior Management.  Employee interviews conducted during this
investigation consistently described an environment where production
volume rather than quality and corporate stewardship were the incented
focus.”

o “Fraudulent Loan Decuments” — WaMu’s “loan origination process did
not identify potential applicant misrepresentations and fraudulent loan
documents .... HL [Home Loans] Risk Mitigation’s 2005 and 2007
reviews found high levels of misrepresentation and suspected loan fraud
for {WaMu’s top producing office] (62% of the 2007 sampled loans).”

o Improper Compensation Incentives — WaMu’s “Loan Producers were
compensated for volume of loans closed and Loan Processors were
compensated for speed of loan closing rather than a more balanced
scorecard of timeliness and loan quality. Systems and processes used to
originate loan production were designed primarily to support incentive
compensation programs ... rather than measuring individual
performance.”

o “Minimal” Internal Controls — “Currently [the] control environment, by
design, has minimal barriers to segregate the sales staff and the fulfillment
staff. Any control design that allows loan consultants to participate in any
aspect of the income, employment or asset verification process has an
inherent risk that the sales employee will take actions that benefit their
own income while at the same time increasing risk for WaMu, A design
weakness here is that the loan consultants are allowed to communicate
minimal loan requirements and obtain various verification documents
from the borrower that is needed to prove income, employment and
assets.”

o “Gaming of the System” — “Since the loan consultant is ... more
intimately familiar with our documentation requirements and approval
criteria, the temptation to advise the borrower on means and methods to
game the system may occur. Our compensation and reward structure is
heavily tilted for these employees toward production of closed loans.

A design recommendation in this area would entail changes to the process
that exclude the loan consultant from participation in the income,
employment and asset validation process. An additional recommendation
is to capture for each loan processed, who originates, processes and
underwrites the loan. This would provide more consistent monitoring and
identification of issues (including presence of fraud) that may require
additional training or investigative attention.”

e A September 8, 2008 report entitled “Risk Mitigation and Mortgage Fraud”
prepared by WaMu’s Corporate Credit Group for WaMu’s most senior
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executives, including WaMu President Steven Rotella, President of Home Loans

. David Schneider, WaMu General Auditor Randy Melby and others, concluded

that-
“Controls for Fraud Not Currently Effective” — “The controls that are
intended to prevent the sale of loans that have been confirmed by Risk
Mitigation to contain misrepresentations or fraud are not currently
effective.”

106.  Plaintiffs also should have no trouble proving that, after originating

fraudulent and substandard loans, the WaMu Defendants pooled these loans into securities and

then sold them to third-party investors, including Plaintiffs. Thusly, e.g., minutes of a December

12, 2006 meeting of the Market Risk Committee® reported:

“An analysis in process whose preliminary results show an abnormally high
number of delinquencies in a number of the 2006 Conduit Program
securitizations . . . delinquency behavior was flagged in October for further
review and analysis when recent securitization deals appeared to have more
severe delinquency behavior than experienced in past deals. The primary factors
coniributing to increased delinquency appear to be caused by process issues
including the sale and securitization of delinquent loans, loans not
underwritten to standards, lower credit quality loans and seller servicers
reporting false delinquent payment status.”

107.  Other internal WaMu documents showing that the WaMu Defendants set

out to sell fraudulent and substandard loans to investors include:

e A June 1, 2005 email from Vanasek to Rotella, Killinger and others discussing
the “key objectives” of WaMu’s loan securitization program —

“Systematically Remove Higher Risk Loans” — “[Key objective is]
[s]ystematically remove some of the higher risk/under priced elements of
the portfolio either through disposition of the Ioans or finding a way to
wrap the loans with a Fannie or Freddie guarantee. This applies equally to
prime and sub-prime assets.”

e A February 20, 2007 email from Cheryl Feltgen, the Chief Risk Officer for
WaMu Home Loans, to Beck, who served as WaMu’s Chief Investment Officer,
stating-

Using Securitizations to “Reduce Risk and Delinquencies” — “My team
and I look forward to receiving the loan level detail on the pools of Option
ARMs we are considering for sale. I thought it might be helpful insight to
see the information ... about the components of the portfolio that have

69

Defendants Beck, Novak and Lehmann attended this meeting in person or by phone,

-48-



been the largest contributors to delinquency in recent times. I know this is

_mostly an exercise about gain on sale, but we might also be able to

accompliéh the other purpose of reducing risk and delinquency at the same
time.”

e A September 8, 20608 report entitled “2008 Home Loans - Risk Mitigation and
Mortgage Fraud - 2008 Targeted Review,” prepared by WaMu’s Corporate Credit
Group for WaMu’s most senior executives concluding that—

“No Process to Prevent Suspicious Loans From Being Sold” — “There
is not a systematic process to prevent a loan in the Risk Mitigation
Inventory and/or confirmed to contain suspicious activity from being sold
to an investor ... There is evidence that this control weakness has existed
for some time.”

C. The MBS Plaintiffs Have a $273 Millien Class 12 Claim,

108. The MBS Plaintiffs will also be able to establish that they have a $273
million Class 12 claim. Indeed, the methodology for calculating damages for a violation of
Section 15 of the 1933 Act is straightforward and is specifically set forth in the 1933 Act, which
provides that a plaintiff in a Section 15 case is entitled to recover “the difference between the
amount paid for the security . . . and (1) the value thereof as of the time such suit was brought
[here, August 4, 2008], or (2) the price at which such security shall have been disposed of in the
market before suit, or (3) the price at which such security shall have been disposed of after suit
but before judgment if such damages shall be less than the damages representing the difference
between the amount paid for the security . . . and the value thereof as of the time such suit was
brought.”

109. The MBS Plaintiffs have retained a damages expert, Dr. Scott Hakala,
who used historical data to calculate the difference in price between the amount that MBS
Plaintiffs and members of the Class paid for the WaMu Pass-Through Certificates, and the value
of the WaMu-Pass through Certificates at the time that the suit was brought.  The MBS
Plaintiffs have attached Dr. Hakala’s affidavit explaining his damages methodology to this
Motion as Exhibit 4, and Dr. Hakala is prepared to appear and give testimony on his damages

methology and calculations at the February 1, 2012 hearing.
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NOTICE

~110. Notice of this Motiorhas been provided toall parties on the Certificate of ~

Service filed or to be filed herein. The MBS Plaintiffs submit that such notice constitutes good
and sufficient notice of this Motion and all proceedings to be held thereon, and that no other or

further notice need be given.

NO PRIOR REQUEST

111.  No previous motion for the relief requested herein has been made to this

or any other Court.

CONCLUSION

For the reasons stated above, the MBS Plaintiffs respectfully request that the
Court enter an Order, substantially in the form a_mnexed hereto as Exhibit 5, (i) temporarily
allowing the class Proof of Claim as a Class 12 General Unsecured Claim in the amount of $273
million, for voting purposes only, and (ii) granting such other and further relief as the Court

deems just and proper.

Dated:  January 18, 2012 CROSS & SIMON LL

By: CM

Christophdr P-Simon (Bar No. 3967)
Craig J. Springer (Bar No, 5529)

913 North Market St., 11" Floor
Wilmington, Delaware 19899-1380
302.777.4200 (Telephone)
302.777.4224 (Facsimile)
csimon@crosslaw.com
cspringer@crosslaw.com

and

LOWENSTEIN SANDLER PC
John K. Sherwood, Esq.

Ira M. Levee, Esq.

65 Livingston Avenue

Roseland, New Jersey 07068
973.597.2500 (Telephone)
973.597.2400 (Facsimile)

Bankruptcy Counsel to the MBS Plaintiffs
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

Case No. 08-12229 (MFW)
WASHINGTON MUTUAL, INC, et als.,
(Jointly Administered)

Debtors.

Hearing Date: February 1, 2012 @ 10:30 a.m. (ET)
Objection Deadline: January 25, 2612 at 4:90 p.m. (ET)

NOTICE OF MBS PLAINTIFFS’ MOTION FOR AN
ORDER TEMPORARILY ALLOWING CLAIM FOR
VOTING PURPOSES PURSUANT TO FED. R. BANKR. P. 3018(a)

The MBS Plaintiffs,’ have filed the attached Motion for an Order to Temporarily Allow
Claim for Voting Purposes (the “Motion™).

If you object to the relief requested in the Motion, you are required to file a response (the
“Response”™), on or before January 25, 2012 at 4:00 p.m. (the “Objection Deadline”).

At the same time you must serve a copy of the Response upon:

Christopher P. Simon, Esqg. John K. Sherwood, Esq.

Craig . Springer, Esq. Ira M. Levee, Esq.

CROSS & SIMON, LLC LOWENSTEIN SANDLER PC
913 N. Market St., 11th Fioor 65 Livingston Avenue

P.O. Box 1380 Roseland, New Jersey 07068
Wilmington, DE 19899-1380 (973) 597-2500 (Telephone)
(302) 777-4200 (Telephone) (973) 597-2400 (Facsimile)

(302) 777-4224 (Facsimile)

A HEARING ON THE MOTION WILL BE HELD ON FEBRUARY 1, 2612 AT 10:30
AM., ONLY IF OBJECTIONS ARE TIMELY FILED AND SERVED IN ACCORDANCE
WITH THIS NOTICE.

IF YOU FAIL TO RESPOND IN ACCORDANCE WITH THIS NOTICE, THE COURT
MAY GRANT THE RELIEF REQUESTED IN THE MOTION WITHOUT FURTHER
NOTICE OF HEARING.

! Capitalized terms shall have the meanings ascribed to them in the Motion, unless defined otherwise herein.

26041/2
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Dated: January 18,2012

CROSS & SIMON, LLC

o T

Christopher P. Simon (No.3697)
Craig J. Springer (Bar No. 5529)
913 N. Market St., 11th Floor

P.O. Box 1380

Wilmington, Delaware 19899-1380
(302) 777-4200 (Telephone)

(302) 777-4224 (Facsimile)
csimon(@crosslaw.com
cspringer{@crosslaw.com

-and-

LOWENSTEIN SANDLER PC
John K. Sherwood

Ira M. Levee, Esq.

65 Livingston Avenue
Roseland, New Jersey 07068
(973) 597-2500 (Telephone)
(973) 597-2400 (Facsimile)

Barnkruptcy Counsel to the Class
Representatives and the Class
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE
§
BOILERMAKERS NATIONAL ANNUITY
TRUST FUND, on behalf of itself and all
others similarly situated

Case No. C09-00037 MJP

Plaintiff,
V.

WAMU MORTGAGE PASS THROUGH

§
§
§
§
§
§
§
g
CERTIFICATES, SERIES ARI, etal., §
§
§

Defendanis

DECLARATION OF SCOTT D. HAKALA, PH.D., CFA

REGARDING PRESUMPTIVE DAMAGES

I, Summary of Opinions

1. This declaration is a revised version of a declaration dated March 11, 2011
originally filed in support of plaintiff’s motion for class certification in BOILERMAKERS
NATIONAL ANNUITY TRUST FUND, on Behalf of ltself and All Others Similarly
Situated, vs. WAMU MORTGAGE PASS-THROUGH CERTIFICATES, SERIES ARI, et
al.; (Master Case No.: C09-0037 (MJP}); In the United States District Court For the
Western District of Washington. I testified in deposition testimony May 12, 2011, to the
original declaration. In Exhibit B-summary 1 have prepared a schedule of the
presumptive losses realized by plaintiffs for the certificates in the certified class in
BOILERMAKERS NATIONAL ANNUITY TRUST FUND, on Behalf of Itself and All

Others Similarly Situated, vs. WAMU MORTGAGE PASS-THROUGH CERTIFICATES,
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SERIES ARI, et al.; (Master Case No.: C09-0037 (MIP)); In the United States Dlstnct o
Court For the Western District of Washington. The securities prices in Exhibit B-
Summary are derived primarily from FT Interactive matrix prices. Where FT Interactive
did not have price quotes, price information was obfained from matrix prices from
Thomson Financial and from observed actual sale prices reported subsequent to August
4, 2008. In my opinion, given the facts cited in the Complaint, changes in market interest
rates over time, subsequent losses realized as shown in Exhibits B-1 through B-6, that the
presumptive damages in Exhibit B-Summary are not subject to affirmative defenses and
represent a conservative estimate of damages in the amount of $273.2 million to the
certified class of tranches,

2. As set forth in substantially greater detail later in the declaration, | considered
extensive news searches on Factiva and Lexis-Nexis news databases from January 2006
through December 2010, information on credit/securities ratings for the subject
certificates issued in this case and the timing of the various downgrades in the ratings of
those certificates, the monthly Schedule D reports filed by Washington Mutual with
respect to each certificate (providing information on principal and interest payments,
principal remaining, accrued losses and other credit information for each pool of
mortgages and certificate), and related that information to other reports for selected
certificates.

3. After careful review, I found that the greater-than-expected rates of delinquencies
and losses revealed potential problems with the mortgage loan pools in this case
beginning in March through December 2008 and continuing through 2009. Securities

rating downgrades began to indicate such problems between March 2008 and February
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2009, However, the connection between the rising delinquencies and the deficient
underwritings practices outlining in the Complaint in this case was only revealed slowly
over time from August 2008 through April 2010. Anecdotal reports and securities
complaints filed between August 4, 2008 and December 2008 began to reveal more fully
the extent to which the greater-than expected delinquencies and losses in the mortgage
pools observed in the monthly reports were a function in substantial part of deficient
underwriting practices that deviated substantially from the representations made in the
respective prospectuses and also made by representatives on Washington Mutual over
time. Thus, the relevant truth regarding the real risks associated with the subject
certificates leaked out over time, primarily between March and December 2008 but
continued to be revealed more fully in 2009 and 2010.

4, Additional losses in the values of the certificates continued to occur in 2009 and
paﬁ of 2010 as the cumulative losses and delinquencies in the mortgage loan pools
continued to increase in 2009 and 2010 (as shown in Exhibits C-1 through C-6).
Information regarding the extent of the deficiencies in Washington Mutual’s underwriting
and securitization practices (violating the representations in the six prospectuses at issue
in this case) continued to come to light over time, including through a congressional
hearing in April 2010 that summarized the results of investigations (begun in September
2008) into Washington Mutual’s financial failure that partially revealed and further
confirmed the true extent of Washington Mutual’s deficient underwriting practices and
the magnitude of those deficiencies in coniributing to investor losses and Washington

Mutual’s financial failure.
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5. In answer to the second question, I found that presumptive losses could be
determined using quoted market prices and transactions prices for the subject certificates.
(See, for example, Exhibits B-1 to B-6.) Furthermore, using the specific information
provided in connection with Washington Mutual’s monthly reports and prior
representations, as well as referring to certain guideline collateralized mortgage
obligations not similarly implicated by such highly deficient underwriting practices, one
could determine both that the losses realized by investors in the subject certificates to
date could not be explained primarily by economic and market factors and that a
substantial portion of those losses could be atiributed to the allegations of deficient
underwriting practices (in direct violation of the representations in the six prospectuses in
this case) and securitization practices (in direct violation of the representations in the six
prospectuses in this case). In reaching this opinion, I considered monthly reports for
each certificate as to the payment of principal and interest, accrued principal losses, and
delinquency, foreclosure, and loss information associated with the applicable pools of
mortgages pledged as collateral for the certificates at issue in this case.

il Background and Qualifications of the Expert

6. 1 am a managing director of CBIZ Valuation Group, LLC, a national business
valuation and consulting firm that operates as a wholly owned subsidiary of Century
Business Services, Inc., a publicly traded business services firm (NYSE: CBZ). CBIZ
Valuation Group, LLC, is one of the largest business valuation and consulting firms in
the United States with offices in Dallas, Chicago, Atlanta and Princeton (New Jersey).
CBIZ Valuation Group, LLC employs approximately 80 individuals providing business

valuation services to public and private companies.
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7. Ireceived a Doctor of Philosophy degree in Economics and a Bachelor’s degree
in Economics from the University of Minnesota. My academic and dissertation advisor,
Edward Prescott, was jointly awarded the Nobel Prize in economics in 2004, I have
earned the professional designation of Chartered Financial Analyst, awarded by the CFA
Institute. In addition, I have served as a consultant and expert witness on numerous
occasions regarding economic issues similar to those in this litigation. [ have prepared
analyses and/or testified on materiality and damages in a number of cases involving
securities litigation. [ have evaluated numerous mortgage loans, analyzed and valued
collateralized mortgage obligations on numerous occasions, evaluated a number of
companies that issue collateralized mortgage obligations and similar mortgage backed
securities (including detailed analyses of the issuance of securitics and adequacy of
provisions for guarantees by Freddie Mac and other private and semi-public providers of
mortgage guarantees and insurance), and evaluated companies and funds that invested
primarily in mortgage backed securities. A detailed summary of my qualifications,
including prior testimony and articles, is provided on the curriculum vitae attached hereto
as Exhibit A.

8. Plaintiffs are being charged fees for my services in this engagement based on my
hourly billing rate of $575 per hour. I have received assistance from other staff employed
by CBIZ Valuation Group,

I, Information Considered
9. In connection with this assignment I have received and reviewed the following

information:
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(a) Second Amended Consolidated Complaint for Violations of the Securities
Act of 1993 dated April 1, 2010 in this matter.

(b) The Amended Consolidated Class Action Complaint dated June 15, 2009
and Consolidated Class Action Complaint dated August 5, 2008 in the common
shareholder class action.

(c) The Order on Defendants’ Motion to Dismiss in this matter dated
September 28, 2010.

(d) Lead Plaintiff's Motion for Class Certification in the common shares
securities litigation, Declaration of James A Harrod in Support of Lead Plaintiff’s
Motion for Class Certification.

(e) Mortgage Loan Purchase and Sale Agreement among Washington Mutual
Bank Washington Mutual Bank fsb and WaMu Asset Acceptance Corp. dated
October 25, 2005.

) The WaMu Mortgage Pass-Through Certificates Series 2006-AR7 Trust
Prospectus Supplement dated June 23, 2006; WaMu Mortgage Pass-Through
Certificates, Series 2006-AR12 Trust Prospectus Supplement dated September 22,
2006; WaMu Mortgage Pass-Through Certificates, Series 2006-AR16 Trust
Prospectus Supplement dated November 16, 2006; WaMu Pass-Through Certificates,
Series 2006-AR17 Trust Prospectus Supplement dated November 17, 2006, WaMu
Pass-Through Certificates, Series 2006-AR18 Trust Prospectus Supplement dated
December 18, 2006, Washington Mutual Mortgage Pass-Through Certificates,

WMALT Series 2007-HY1 Trust Prospectus Supplement dated January 11, 2007 and
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the monthly reports filed in connection with each of the Supplemental Prospectuses
listed above.

(g) Articles: U.S. House Prices Fall 1.6 Percent in the Third Quarter; Declines
in Most Parts of the Country dated November 24, 2010; Federal Housing Finance
Agency; Mortgage Defaults by Shane M. Sherlund.

{h) Broker Production providing transactions data for certificates issued in the
six offerings in this case from ING Direct, Bank of America, Barclay PLC, Cantor
Financial, Charles Schwab, CitiBank, Credit Suisse, Deutsche Bank, Goldman Sachs,
ING Direct, Lehman Brothers, Mesirow Financial, Morgan Stanley, National
Financial, Pershing LLC, PNC Bank, Raymond James, RBC, State Street and Wells
Fargo.

{1 A detailed search for relevant articles regarding WAMU and ARM or
option mortgage loans from January 1, 2006, through May 2010, on Bloomberg, L.P.
and Dow Jones News Retrieval System/Factiva,

@ United States Senate Hearings United States Senate — Permanent
Subcommittee on Investigations exhibit excerpts and transcripts from April 2010,

(ky  Monthly and quarterly housing price indices by state and region published
by the U.S. Federal Housing Finance Agency.

(D Information from Bloomberg L.P. and Thomson Reuters on quoted prices
for the certificates in this case and for certain guideline certificates (particularly
certain certificates associated with Wells Fargo Mortgage Backed Securities offerings

2006-AR10 through AR19 and a JP Morgan Chase offering 2007-Al).
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(m) | Informat.i.c.&ﬁ céﬁﬁiled b)I/. B.loo.m’ﬁe.r.g .L.P. oz.ra. r.non.I.:hl.y c.lés‘s/.ceﬁi.ﬁcate
payment and accrual of loss schedules (checked against the monthly reports noted in
(f) above) for each of the certificates in the proposed class and for certain guideline
certificates (particularly Wells Fargo Mortgage Backed Securities offerings 2006-
AR10 through AR19 and a JP Morgan Chase offering 2007-A1).
IV.  Description of the Offerings
10. This case involves six offerings of collateralized mortgage obligations by
Washington Mutual (“WaMu™) affiliates through supplemental prospectuses issued on
June 23, 2006 through January 11, 2007. The first five offerings were based on collateral
placed in trust primarily composed of single-family option adjustable rate mortgages
(ARMs), and the last offering was based on collateral placed in trust primarily composed
of single-family adjustable rate mortgages (ARMs) that were hybrids in that they had an
extended period when interest-only payments were required from the borrowers.
Discussion of the 2006 Offerings
11. The offerings in 2006 are:
(a) WaMu Pass-Through Certificates, Series 2006-AR7, Prospectus dated
June 23, 2006;
(b)  WaMu Pass-Through Certificates, Series 2006-AR12, Prospectus dated
September 22, 2006;
] WaMu Pass-Through Certificates, Series 2006-AR16, Prospectus dated
November 16, 2006;
(d) WaMu Pass-Through Certificates, Series 2006-AR17, Prospectus dated

November 17, 2006,
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llllll (e)” WaMu i’asé;Thfﬁugh IC.ertiﬁcat.e;s; Seriés 2006-AR18, Proéééétué d;téd
December 18, 2006;

12. The certificates sold in each offering were separated into tranches that represented
specific rights and claims to the receipt of principal and interest payments from the pools
of mortgages that they were collateralized by and associated with. Each certificate had a
specified level of seniority (or subordination) of the holder’s claims to the collateral in
the event of defaults and losses of principal in the pool of mortgages it was associated
with. The certificates (also referred to as tranches) in each offering were generally
identified by the mortgage pool collateralizing the certificate and the level of seniority:
Senior; Senior/Mezzanine (some degree of subordination to the Senior certificates
collateralized by the same mortgage pool); and Subordinated (certificates that generally
absorbed the first principal losses in the mortgage pools in order of their relative priority
to each other afier the residual classes that were not offered publicly had been exhausted).
The subordinated pools were then ordered in terms of seniority to each other with respect
to the mortgage pools they applied to in the offering. (See, for example, the Series 2006~
AR7 Supplemental Prospectus dated June 23, 2006, p. S-6 to 8-13, 5-64 to 5-68, and S5-
82 to 8-92.)

13. All of the Senior and Senior/Mezzanine certificates offered were issued with the
highest available credit rating, AAA (by Standard & Poor’s or Fitch) or Aaa (by
Moody’s). The Subordinated certificates included in the offerings and proposed class all
received investment grade ratings (no less than BBB for Standard & Poor’s or Fitch or

Baa3 for Moody’s) depending on their order of priority. {See Exhibits B-1 through B-5
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.to..t.l;xi.s deélara.iti(.)z.l”f(.)r thé mmal séc.zﬁriﬁ.es; rla‘icir.lg.s. of thé.*.aarious c.eri:.iﬁ;ates 1n the five
2006 offerings.)

14. Each of these offerings represented offerings of securities/certificates backed by
collateral from adjustable rate mortgages (ARMSs, meaning that the interest rate was not
fixed and was adjusted periodically based on an index interest rete) that contained
payment options (“pay-option” mortgages) that initially allowed the borrowers to elect to
pay in each month only a portion of the interest accrued, only the interest accrued, or
interest accrued and a portion of the principal outstanding. After the pay option period
had ended or the principal balance reached some maximum threshold (typically between
110% and 125% of the original loan amount), the payment terms were “recast” such that
the mortgage required minimum monthly payments of interest and principal sufficient to
retire the outstanding principal balance within 40 years. While many loans in the
mortgage pools were purportedly fully documented, the majority of the loans made in
each offering contained streamlined documentation procedures (“limited documentation”,
considered a type of “Alt-A” mortgage) that purportedly included some verification and
tests being performed to ensure that the borrower would have a sufficient combination of
collateral, liquid assets, and/or income to service the mortgage at the greater assumed
minimum payment levels after the pay option period ended and the payment terms were
“recast”. (See, for example, the Series 2006-AR7 Supplemental Prospectus dated June
23, 2006, pp. S-39 to 5-40.)

15. The vast majority of the mortgage loans in the pools representing the collateral for
the issued securities were prime loans, meaning that each borrower had a prime credit

rating and/or a combination of sufficient income, assets, and collateral to ensure that the

Declaration of Scoit D. Hakala, Ph.D., CFA Regarding Damages 16



mb.orrolwe.:r éould éfford fh.e. loan and v\.roui;i. be capable of maldﬁg sch.eduled .paym«.ent.s.
throughout the life of the mortgage loan, even after the pay-option period had expired.
(See, for example, the Series 2006-AR7 Supplemental Prospectus dated June 23, 2006,
pp. 8-38 to 8-40.)

16. Summaries of the amounts offered in principal amounts for each offering and the
division of the offering into tranches, the initial securities ratings for each tranche and the
seniority of each tranche are provided in Exhibit B-1 through B-5. Each of these five
offerings contained common representations and features. Based on the represented
underwriting procedures, the loans were in good standing (no morigages with past due
payments beyond 30 days) and typically met the criteria for prime loans in terms of the
credit scores and credit-worthiness of the borrowers. The adequacy of collateral was
represented to be assured through appraisals prepared using “pre-established appraisal
guidelines” and with assessments of the borrowers’ ability to service the mortgage loans
using both “front end” and “back end” ratios that considered the maximum minimum
payments that might be required under the morigage loan agreements. (See, for example,
the Series 2006-AR7 Supplemental Prospectus dated June 23, 2006, p. §8-39)
Additionally, all purchased loans were required and purportedly tested to ensure that they
met WaMu’s represented underwriting criteria and were not “adversely selected”. (See,
for example, the Series 2006-AR7 Supplemental Prospectus dated June 23, 2006, pp. S-
59 10 S-60.) Those representations were additionally reasserted on a number of occasions
by representatives of WaMu in quarterly earnings conference calls and in reported

investor presentations from early 2006 through April 2008 such that investors would have
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been assured of the strict underwiting standards for the mortgage loans included in the
respective mortgage loan collateral pools.

17. As a result of the represented underwriting criteria for the mortgage loans placed
in trust in connection with the certificates of the subject offerings, the Senior certificates
were all given the top securities rating of AAA (Standard & Poor’s or Fitch) or Aaa
(Moody’s) and the Subordinated oertiﬁcétes that had greater priority to collateral were all
given investment grade ratings (no less than BBB- for Standard & Poor’s or Fitch or
Baa3 for Moody’s). (See, for example, the Series 2006-AR7 Supplemental Prospectus
dated June 23, 2006, pp. 8-22 and S-121. See, also, Exhibit B-1 through B-5 for a
summary of the initial security ratings for the subject offered certificates.).

Discussion of the 2007 Offering

18. The 2007 offering included in the proposed class, WaMu 2007-HY1, was
evidenced by a Supplemental Prospectus dated January 11, 2007. The general
underwriting representations were consistent (nearly identical) to the underwriting
representations with respect to the five offerings in 2006. (See, for example, the Series
2007-HY1 Supplemental Prospectus dated January 11, 2007, pp. S-25 to S-27 and $-45
to S-46.) The mortgage loans representing the collateral for the certificates issued in this
offering were, consequently, generally prime rated loans but were often subject to limited
documentation (Alt-A). As with the 2006 offerings, the subject loans were adjustable
rate mortgages (ARMSs) and had an initial period of reduced minimum payments (five
years, seven years, or ten years of interest-only payments required with no principal
payments required for at least 96% of the loans in each collateral pool) but did not have

the reduced payment option where the borrower could pay only a portion of the interest.
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(See, for example, the Series 2007-HY1 Supplemental Prospectus dated January 11,
2007, pp. 8-20.) Afier the initial period of reduced minimum payments, the mortgage
loans required minimum payments of principal and interest sufficient to retire fhe
outstanding balance within 30 years.

19. As with the 2006 offerings, the certificates in the Series 2007-HY1 offering were
divided into tranches that were ranked in priority with respect to specific pools of
mortgages and, thus, characterized as Senior, Senior/Mezzanine, and Subordinated. (See,
for example, the Series 2007-HY1 Supplemental Prospectus dated January 11, 2007, p. S-
6.) Based on the represented underwriting criteria and the prime status of the loans
representing the collateral, all of the Senior and Senior/Mezzanine certificates received
the highest security rating of AAA (Standard & Poor’s or Fitch) or Aaa (Moody’s) and
the Subordinaled certificates that had greater priority to collateral and included in the
proposed class were all given investment grade ratings (no less than BBB for Standard &
Poor's or Fitch or Baa3 for Moody’s). (See, for example, the Series 2007-HYI
Supplemental Prospectus dated January 11, 2007, pp. S-15 and 5-99. See, also, Exhibit
B-6.)

IV.  The Timing of Market Events and Realization of Excess Delinguencies and
Losses
The Environment Immediately Prior to and During the Period of the Subject Offerings

20. More than 50% of the mortgage collateral underlying all six of the offerings in the
proposed class was related to mortgages issued in California with additional
concentrations of mortgages in Florida and certain other states that had realized

substantial appreciation in single-family residential real estate prices between 2003 and
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early 2006. However, by the time of the subject offerings in this case, real estate price
appreciation had ceased in many of these real estate markets and a material decline in real
¢state prices in such geographic regions was already commonly considered likely or
already being observed.

21. The rapid increase in real estate prices over the four years prior to 2006 had
helped conceal prior deficient underwriting practices associated with both subprime and
prime mortgage loans (particularly Alt-A loans) by allowing borrowers at risk of default
to sell their homes at a gain or refinance so as to defer any delinquencies or defaults. In
fact, many of the loans included in the collateral in the mortgage pools in this case were
refinance loans. As real estate prices began to stabilize and decline modestly from their
peaks, subprime loans (but not the prime, Alt-A loans in this case) began to realize
greater-than-expected delinquencies and losses associated with mortgage loans in the
fourth quarter of 2006. Thus, the subprime lending crisis began to occur in the fourth
quarter of 2006 and resulted in the failure of a number of mortgage banking firms by the
end of the first quarter of 2007 and continued to adversely affect mortgage lenders,
including Washington Mutual, throughout 2007. By the end of JTuly 2007, the market for
subprime collateralized mortgage obligations was such that it became difficult for
companies to issue new securities and the liquidity for such securities had substantially
declined. As a result, companies, including Washington Mutual, that were involved in
underwriting and purchasing subprime loans were finding it difficult to securitize and sell
those loans and required to hold them in their portfolio instead. These resulted in
disclosed losses for Washington Mutual in the third quarter of 2007 (announced in

October 2007) and again in the fourth quarter of 2007 (preannounced in December 2007
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and then more fully disclosed in January 2008). However, since the mortgage loans
collateralizing the certificates in this case were considered prime (albeit Alt-A) mortgage
loans they were not suspected of having the same problems as subprime loans and were
still considered to be valid loans throughout 2007,

22. Despite the problems with subprime mortgage loans and the issues coming to
light regarding the deficient underwriting practices with respect to subprime mortgage
loans, the prime, Alt~A mortgage loans that represented most of the collateral for the
certificates in the offerings in this case were represented as being sound. In fact, prior to
and during the period in which the six offerings in this case were made, Washington
Mutual representatives had repeatedly assured investors of the quality of its underwriting,
the history of experience with such loans, and the relative profitability of the prime Alt-A
pay-option loan business even after taking into account the slowing growth and evidences
of declines in housing prices by mid-2006.

23, Examples of such statements and assurances by Washington Mutual
representatives, include:

(a) Statements made in answer to questions on January 31, 2006, at the
Citigroup Financial Services Conference by Mr. Rotella regarding interest-only and
option ARMs.

(b) Consistent with Mr. Rotella’s assurances, assurances reportedly provided
in a February 1, 2006 article in Collections and Credit Risk that, *Washingtor Mutual
has made it more difficult for borrowers to get option ARMs loans. Borrowers have

to prove they can afford the payments after the low teaser rate expires.”
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{c) Statements made in answer to questions on June 1, 2006 by Mr. Killinger
at the Sanford C. Bernstein Strategic Decisions Conference. In these statements, Mr.
Killinger acknowledged being “very concerned about housing [trends]”, emphasized
the relatively high FICO score [credit rating] of the “existing portfolio of options
ARMSs”, and stated that, “we have the data about how these loans performed through
various parts of the economic cycle and so far the performance has been right in line
with expectations and [ just haven’t seen anything to cause us any particular
concemns.,”

(d)  Statements made on September 6 and 7, 2006 at WaMu’s 2006 Investor
Day, including: statements by Mr. Killinger on September 6, “We like it {the option
ARM product] because it provides a good return for us, whether we put it on our
balance sheet or we decide to sell it in the secondary market. And we also ke it
because the performance is good. The performance has been good for Washington
Mutual. Ron will share some of those details with you tomorrow. We also like it
because we have a 20-year history of the option ARM product. We're good at it.
We’ve done it. We’ve managed the product through the cycles, which is longer than
many of our other competitors. We have strong underwriting and disclosure
processes in place. In fact, we think we have industry-leading disclosure processes.
And we have salesmanship discipline in place where we train every single one of our
new loan officers on that product, specific, make sure they understand it and when
they’re talking to the customers can explain the product appropriately.”; statements
by Ron Cathcart on September 7, “In our prime residential and home equity

portfolios, we have maintained conservative lending standards. Finally, we have
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established board-approved concentration limits for geography, high loan to value
and low FICO score exposures” and “At origination, WaMu focuses on an effective
underwriting process and borrower disclosures through our experienced sales force
and broker channels....With respect to the borrower, the portfolio quality is very
sound, as characterized by a weighted average FICO score of 708, Borrowers are
qualified using fully émoftizing payments on original principal améunts, as opposed
to being qualified only on the minimum payments.”, “Given the way the product is
structured, no single loan can increase beyond 25% of its original principal without
triggering a recast of the mortgage. Even after maximum negative amortization, and
with no home price appreciation, the portfolio should remain well secured and the
borrower should have sufficient equity to refinance, should they choose to do so.
With respect to portfolio credit risk, the concern is that the product [option ARM]
produces an asset which will yield above-average credit losses. On the contrary, this
product has historically performed very well. The most vulnerable segment of the
portfolio consists of recently originated loans that have not had the benefit of full
home price appreciation over an extended period. We manage this risk through
conservative underwriting standards, as indicated earlier. For example, this product is
not made available to subprime borrowers....WaMu has detailed standardized
disclosures for our customers. In addition, we have a knowledgeable, experienced
sales force. In fact, we have specific training for both bank loan officers and mortgage
brokers on the features of the product. As we already mentioned. WaMu controls the
underwriting, so we have the opportunity to evaluate the borrower at the time of

3

origination.” These assurances were then reported in the press. (See, for example,

Declaration of Scott D, Hakala, Ph.D., CFA Regarding Damages 17



“WaMu Cuts Expenses, Eases Off Home Lending,” Seattle Post-Intelligencer,
September 8, 2006, noting that WaMu has been “pulling back in home lending by
tightening credst standards.”)

(e Statements made in the Washington Mufual earnings confereace call on
October 18, 2006, including: Mr. Killnger, “First, we have, by policy, do not sell
option ARM products through our sub-prime channels so we don’t see this guidance
[from the Office of Thrift Supervision regarding underwriting loans with lower
payments in early years] as having a significant impact particularly on the sub-prime
business, and we also a number of years ago adopted what we call, or it’s a regulatory
principals [sic], our responsible lending principles...” and “In underwriting on option
ARMs we underwrite to the fully indexed rate, we never underwrite to the teaser rate.
And so, again, we don’t see this as having a significant impact on the underwriting
for us.”

(£ Statements at the Merrill Lynch Banking & Financial Services Conference
on November 16, 2006, including: Mr. Killinger, “Our option ARM portfolio quality
is also very good, as characterized by a weighted average FICO score of 707, loan-to-
value at origination of 71%. This quality reflects the option ARM underwriting
which evaluates the borrower’s ability to make the loans fully amortizing payments,
gven though they are allowed to make a much lower initial payment.”

24. Even after the problems with subprime lending began to adversely affect WaMu’s
earnings and lending in the fourth quarter of 2006 through the third quarter of 2007,
WaMu continued to represent that its prime lending business, including its option ARM

mortgage loan business, was sound. For example, in the first quarter 2007 earnings

Declaration of Scott D. Hakala, Ph.D., CFA Regarding Damages 18



conference call on April 17, 2007, Washington Mutual reported that “Gain on sale of
prime-based loans improved over the prior quarter. The demand for prime-based loans in
the secondary market was strong.” Mr. Killinger emphasized that the option ARM
portfolio “is high quality and continues to perform well...” Thus, even as concerns
regarding greater delinquencies and declines in housing prices began to adversely affect
the pricing of and evaluation of subprime loans, WaMu continued to report only modest
issues with its option ARM prime lending consistent with expectations given the adverse
economic climate. Even with reports of general concerns directed at option ARMs in
August and September 2007 and a decline in the secondary market’s willingness to
purchase certificates collateralized by options ARMs, the reported prices for the Senior
certificates sold in the six offerings in this case were not substantially reduced below their
offering prices.

25. Beyond anecdotal stories and concerns regarding Washington Mutual’s subprime
mortgage lending, 1 did not identify significant evidence of concerns with Washington
Mutual’s underwriting process with respect to the prime mortgage loans included in the
collateral for the six offerings in this case until after November 1, 2007. Even then, as
will be discussed further, information regarding deficient underwriting practices specific
fo the prime, Alt-A mortgage loans representing the collateral in this case did not come to
light until August 2008 through April 2010. On November 1, 2007, the New York
Attorney General filed suit against eAppraiselT, an affiliate of First American Corp. and
alleged that First American was guilty of “colluding” with Washington Mutual to inflate

the appraisal value of homes,
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26. In contrast with 2007, events in 2008 led i{)..s.ubs‘.canﬁal de.clines in the prices of
nearly all of certificates at issue in this case and all investors that purchased such
certificates previously realized losses on sales after July 2008 if they sold such
certificates. The disclosuwre by Washington Mutual of substantial provisions for loan
losses in its fourth quarter earnings disclosure on January 17, 2008 had mostly been
already anticipated and did not necessarily indicate underwriting issues with the prime
loans that represented the collateral for the certificates issued in this case.

27. However, each certificate issued reported monthly various collection, payment,
delinquency, default, and loss information. That information began to reveal increasing
rates of delinquencies and greater-than-expected losses. Thus, some of the subordinated
certificates began to experience substantial erosion in prices and the senior certificates
began to trade at discounts to their offering prices in the first half of 2008.

28. The monthly reports issued in connection with each of the certificates in this case
began to result in initially modest credit agency downgrades of certain of the
subordinated certificates in this case in March through May 2008. Additionaily,
Washington Mutual representatives in the first quarter earnings conference call on April
15, 2008, in the annual sharecholders’ meeting on April 15, 2008, and in a presentation by
Mr. Rotella at the D. A. Davidson & Co. 10th Annual Financial Services Conference on
May 7, 2008 began to acknowledge the increasing level of delinquencies and defaults and
losses associated with the prime, Alt-A pay option and hybrid mortgage loans in
Washington Mutual’s portfolio. The date of the first downgrade noted for each issued
certificate is indicated in Exhibits B-1 through B-6 in the column “First Rating

Downgrade”. The subordinated certificates associated with WaMu 2006-AR7 were first
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downgraded (modestly for the most part) on April 29, 2008; one subordinated éartiﬁcate
associated with WaMu 2006-AR12 was first downgraded on May 1, 2008; four of the
more subordinated certificates associated with WaMu 2006-AR16 were first downgraded
on May 1, 2008; no certificates associated with WaMu 2006-AR17 were downgraded
prior to July 2008; two of the more subordinated certificates associated with WaMu
2006-AR18 were first downgraded on May 1, 2008; and one of the most subordinated
certificates associated with WaMu 2007-HY 1 was first dov;mgraded on March 17, 2008
and six additional subordinated certificates associated with WaMu 2007-HYI were first
downgraded on May 22, 2008 and one senior mezzanine certificate associated with
WaMu 2007-HY1 was initially downgraded on May 22, 2008 as well. Notably, however,
the sentor certificates during this period of time retained their securities ratings, although
some were under credit watch.

29. As subsequent news and the monthly certificate reports indicated continued
deterioration in WaMu’s prime alt-A portfolio and in the collateral underlying each
certificate, additional certificates in the class were downgraded between June and August
2008. During the July 22, 2008 second quarter earnings conference, representatives of
Washington Mutual acknowledged having to change their assumptions for provisioning
for losses and outlined further the problems with Washington Mutual’s prime, Alt-A pay
option and hybrid portfolio (without necessarily acknowledging the prior underwriting
deficiencies that contributed to the losses). As a result, four of the senior and all three of
the sentor mezzanine certificates associated with WaMu 2006-AR12 were modestly
downgraded from AAA rating on August 4, 2008; all three of the senior mezzanine

certificates associated with WaMu 2006-AR16 were modestly downgraded from AAA
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rating on August 4, 2008; all buf one of the subordinatcé certificates éssﬁciated with
WaMu 2006-AR17 were downgraded for the first time on July 3, 2008; all three of the
senior mezzanine certificates associated with WaMu 2006-AR18 were modestly
downgraded from AAA rating on August 4, 2008; and two of the senior mezzanine
certificates and the two most senior subordinated certificates associated with WaMu
2007-HY1 were first downgraded on June 9, 2008 and another five senior certificates
associated with WaMu 2007-HY1 were first downgraded in August 2008. These
downgrades led to substantial declines in the prices of nearly all of the certificates in this
case and further investor losses such that by August 2008 overall losses to the proposed
class were substantial. Despite these initial downgrades in the securities ratings of certain
certificates, many of the senior certificates in this case were not initially downgraded by
the ratings agencies until later in 2008 and in the first two months of 2009, as can be seen
in Exhibits B-1 to B-6.

30. News 6f the financial distress of Washington Mutual in September 2008 and a
report by the credit rating service Fitch in September 2008 outlining the future risks
associated with pay option loans as collateral led to further losses to investors in the '
certificates in the proposed class. Additionally, after JP Morgan Chase acquired the
agsets and certain liabilities of Washington Mutual and was more forthcoming regarding
the eventual losses on Washington Mutual’s prime pay option loan portfolio, the true
extent of the problems with the mortgages underlying the certificates in this case became
more apparent and losses continued to generally increase through 2009,

31. Over time, news began to leak out regarding the problems with Washington

Mutual’s pay option and hybrid mortgage loan underwriting. On April 14, 2008, the
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Seattle Times pﬁbiishéd an arﬁcle entitled “Where WaMu Went Wroﬁg” that shed some
light on Washington Mutual’s poor underwriting practices and noted the weaknesses in
Washington Mutual’s pay option mortgage loan portfolio. However, the article noted
that, “In an e-mailed statement, a WaMu spokeswoman said the bank’s option-ARM
borrower must ‘show they can afford’ the payments when the interest rate resets after the
discounted introductory period,” indicating that Washington Mutual continued to
represent that it had adhered to its represented underwriting standards for pay option and
hybrid loans. The Seattile Times published another article entitled “Lessons to be Learned
from How WaMu Lost Its Way” on September 14, 2008 which generally indicated that

>

“Standards were relaxed...” in connection with such loans but provided little detail.
Beyond allegations set forth in various securities complaints filed in the second half of
2008, little was revealed publicly in substance until published reports by the Searfile
Times on November 4, 2008 (“WaMu Fix-It Guy Had Critics, Fans™) and the New York
Times on December 28, 2008 (“Saying Yes to Anyone, WaMu Built Empire on Shaky
Loans™), both written after a Consolidated Class Action Complaint had been filed in the
class action shareholder case in August 2008.

32. Various reports exposing Washington Mutual’s loan underwriting deficiencies in
general continued in 2009 (See, for example, “Doomed WaMu; Reckless Strategies;
Inside the Collapse; Seattle Time Special Report,” The Seattle Times, October 25, 2009).
Additionally, a congressional hearing in April 2010 by the U.S. Senate Permanent
Subcommittee on Investigations further confirmed the extent of Washington Mutual’s

underwriting deficiencies when it focused on the findings of an investigation (begun in

September 2008) intoc Washington Mutual’s financial failure and the losses realized by
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investors in céllateralized mortgage obligations issue& bf Washington Mutual.. In a press
release summarizing the findings (“Senate Subcommittee Launches Series of Hearings on
Wall Street and the Financial Crisis-Senate Homeland Security and Governmental Affairs
Commiittee News Release,” Congressional Documents and Publications, April 12, 2010),
it was reported,
“*Washington Mutual built a conveyor belt that dumped toxic mortgage assets into
the financial system like a polluter dumping poison into a river,” said Levin. ‘Using a
toxic mix of high risk lending, lax controls, and destructive compensation policies,
Washington Mutual flooded the market with shoddy loans and securities that weni
bad. Examining how Washington Mutual operated, and what its insiders were saying
to each other, begins to open a window into the troubling mortgage lending and
securitization practices that took our economy over a cliff. As the debate on financial
reform begins, it is critical to acknowledge that the financial crisis was not a natural
disaster, it was a man-made economic assault. Our hearings on the financial crisis
will help provide a public record of what went wrong, who should be held
accountable, and the ongoing need to protect Main Street from the excesses of Wall
Street.””
“Washington Mutual also increased its origination of other high-risk loans, which it
treated as prime loans, including its flagship product known as the Option ARM.
Option ARMs allowed borrowers to pay an initial low "teaser rate," before a higher
variable interest rate was triggered. Once the higher rate took effect, borrowers were
given the option of paying one of four amounts, with the lowest a "minimum

payment” that did not cover the full amount of the interest and principal owed each
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month. The unpaid amount was then added to the unpaid loan principal, resulting in a
negatively amortizing loan in which the total amount owed increased rather than
decreased over time until a cap was reached and the loan "recast.” At that point, the
required loan payments increased, and many borrowers defaulted. Washington
Mutual sold at least $115 billion in Option ARM loans to investors. From 2003 to
2008, documents were unearthed showing that these high-risk loans were problem-
plagued. Internal reports show that Long Beach and Washington Mutual loans did
not comply with the bank's own credit requirements, contained fraudulent or
erroneous borrower information, and suffered from large numbers of early payment
defaults on the part of borrowers.”

“Documents obtained by the Subcommittee also show that, at a critical time,
Washington Mutual selected loans for its securities because they were likely to
default, and failed to disclose that fact to investors. It also included loans that had
been identified as containing fraudulent borrower information, again without alerting
investors when the fraud was discovered. An internal 2008 report found that lax
controls had allowed loans that had been identified as fraudulent to be sold to
investors.” and,

“Based upon the Subcommitiee investigation, Senators Levin and Coburn made the
following findings relative to the Washington Mutual case history.

(1) High Risk Lending Strategy. Washington Mutual ("WaMu') executives embarked
upon a high risk lending strategy and increased sales of high risk home loans to Wall

Street, because they projected that high risk home loans, which generally charged
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higher rates of iﬁterest, would be more profitable for the bank than low risk home
loans.

(2) Shoddy Lending Practices. WaMu and its affiliate, Long Beach Mortgage
Company ("Long Beach"), used shoddy lending practices riddled with credit,
compliance, and operational deficiencies to make tens of thousands of high risk home
loans that too often contained excessive risk, fraudulent information, or errors.

(3) Steering Borrowers to High Risk Loans. WaMu and Long Beach too often
steered borrowers into home loans they could not afford, allowing and encouraging
them to make low initial payments that would be followed by much higher payments,
and presumed that rising home prices would enable those borrowers to refinance their
loans or sell their homes before the payments shot up.

{#4) Polluting the Financial System. WaMu and Long Beach securitized over $77
billion in subprime home loans and billions more in other high risk home loans, used
Wall Street firms to sell the securities to investors worldwide, and polluted the
financial system with mortgage backed securities which later incwrred high rates of
delinquency and loss.

(5) Securitizing Delinquency-Prone and Fraudulent Loans. At times, WaMu selected
and securitized loans that it had identified as likely to go delinguent, without
disclosing its analysis to investors who bought the securities, and also securitized
loans tainted by fraudulent information, without notifying purchasers of the fraud that
was discovered.

(6) Destructive Compensation. WaMu's compensation system rewarded loan officers

and loan processors for originating large volumes of high risk loans, paid extra to
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loan officers who overcharged borrowers or added stiff prepayment penalties, and
gave executives millions of dollars even when its high risk lending strategy placed the

bank in financial jeopardy.”

The Investor Losses Realized Cannot Be Explained by Economic Faciors Alone

33. My analysis at this time is preliminary and focused primarily on establishing that
the losses realized by investors in the subject certificates can be determined using a
common methodology and that a substantial portion of such losses can be distinguished
from economic and market forces and, therefore, attributed to the allegations in the
Complaint.

34, In Exhibit B-1 through B-6, I have included in my analysis consideration of the
cumulative losses reported through December 31, 2010 and expected valuation losses
reflected in the quoted prices for the certificates in this case through January 2011. Most
of the mortgages held as collateral for the certificates in this case are still in their initial
pay option or initial interest only period. Thus, the losses realized to date reflect
evidence of the inability or unwillingness of a substantial portion of the borrowers to
service their mortgage loans even at reduced minimum payment levels (greater default
and delinquency rates than would be expected given the asserted underwriting standards})
and the greater losses on defaults (indicating that the loan-to-value ratios provided are
understated and the loss “severity” for loans in default will be greater than indicated by
the disclosures in the Prospectuses).

35. Exhibit C-1 through C-6 provides both as of the time of issuance and the current

status of the loans in each collateral pool and the percentage of loans delinquent, in
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defaults, in foreclosure or held as real estate after foreclosure from August 2068 tizrough
February 2011 as summarized by Bloomberg L.P. from the monthly reported filed in
connection with each of the subject certificates. This information reveals substantial
levels of cumulative deficiencies in payments to date and defaults and foreclosures well
beyond what would ordinarily have been expected while the mortgage loans remained in
the pay option or interest only payment periods. From this information, investors are
forecasting the future rate of delinquencies, defaults, foreclosures, and losses on
foreclosures for the specific pools and individual certificates. Given that the mortgage
loans remain, for the most part, in their introductory period and have not been recast or
reset to require minimum payments of principal and interest, the substantial cumulative
percentage of losses to date reflected in Exhibits B-1 through B-6 and delinguencies to
date reflected in Exhibits C-1 through C-6 revealed by August 2008 that the underwriting
standards represented in the respective prospectuses were not likely followed, consistent
with the reports that came to light in the second half of 2008. To the extent that the
certificates are paying reduced interest, delayed principal payments and at significant risk
of incurring futare losses of principal, the prices of those securities are discounted and
investors retaining or selling such certificates have realized significant losses, as shown
in Exhibits B-1 through B-6. While my review is preliminary, such information provides
a basis for assessing the presumed losses realized by investors in the subject securities
under Section 11,

36. In assessing loss severities {the amount of loss on mortgage loans subject to
foreclosure due to inadequate collateral vahues), I also considered published indices of

home price levels by month and by quarter published by the U.S. Federal Housing
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Finance Agency and delinquehcy, defal.l.it. and price infbfmaﬁoﬁ associéted with 6ther
collateralized mortgage obligations with similar concentrations in geographic areas and
similar credit ratings with substantial declines in single-family residential property values
and with interest-only and similar characteristics but not similarly implicated as having as
severely deficient underwriting practices. This information provides a basis for
establishing that the losses realized by investors in the subject certificates to date cannot
be explained solely as a result of economic events and the condition of the housing
market. While preliminary in nature, such information and analyses provide a basis for
refuting nepafive causation and establishing that a substantial portion of the losses
realized by investors in the subject certificates to date would not have occurred had
Washington Mutual complied with the represented underwriting guidelines set forth in

the respective prospectuses.

I declare under penalty of perjury under the laws of the State of Texas and the United
States that the foregoing is true and correct. If called as a witness I could and would

competently testify thereto.

Executed this 177 day of January 2012, at New York, New York.

CBIZ VALUATION GROUP, LLC

Scott Hakala, Ph.DD., CFA
Managing Director
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Exhibit A

Scoit D. Hakala, Ph.D., CFA

Employment History

1892 ~ Jan 1998, March 1998 to Present CBIZ Valuation Group, LLC {formerly Business
Valuation Services), Dallas, Texas

Managing Director. {previously Director or Principad 1985 to 2000 and Senior Consultant 1692 ta 1954)
As a financial economist and financial analyst, Dr. Hakala brings to the fim exiensive practical
knowledge of finance, economics and statistics. His expertise includes: corporate finance, restructuring
and cost of capital, the valuation of securities and business interests (transactions, mergers,
acquisitions, faimess opinions); the valuation of intangible assets (patents, trademarks); analysis of
publicly traded securities (insider trading studies, trading analyses, event analyses, materiality, damages
in securities litigation); economic loss analyses (commercial litigation); wage and compensation
determination (reasonable compensation studies, lost personal income, wrongful ternination); transfer
pricing; derivative securities {options pricing and valuation}; and antitrust and industry structure, strategic
pricing, marketing and cost allocation analyses.

Jan 1998 — March 19%8 Laser BicTherapy, Inc., Dallas, Texas

Interim President. Dr. Hakala served as the Chief Executive Officer of Laser BioTherapy, Inc. His
decision-making authority involved issues of marketing, employment, negotiating with investors, pricing,
product planning, financial planning and all other corporate decisions.

1988 - 1982 Dept. of Economics, Southern Methodist University, Dallas, Texas

Assistant Professor.  Dr. Hakala taught graduate and undergraduate courses in macroeconomics,
monetaryffinancial economics, financial institution regulation and intemational financial management.
He supervised dissertations on international money, commeodity options and forward markets, and
foreign exchange rates. His research inferests included monetary policy, the causes of fluctuations in
employment and oulpuf, capital stock estimation, aggregate production theory, foreign currency
movements (futures, options and forward contracts), inflation, interest rate movements and the term
structure of interest rates, asset pricing and consurmption.

1283 - 1988 Dept. of Economics, University of Minnesota, Minnsapolis, Minnesota

tecturer., Dir. Hakala designed course aterials and taught large classes in macroeconomics and
international economics. He served on hiring committees and evaluated other instructors.

Formal Education

L4

Doctor of Philosophy, Econornics - 1989

University of Minnesota, Minneapolis, Minnasota

Graduate School Fellowship

(Graduate/dissertation advisor Edward Prescott was awarded the Nobel Prize in Economics in 2004.)

Bachelor of Arts, Economics - 1983

Minor i Business Administration and Pre-Law Emphasis
University of Minnasota, Duluth, Minnesota

Graduated Summa Cum Laude
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Whiteside Scholarship, full tuition and expenses

Honors and Awards

L

Distinguished Instructor, Department of Economics, University of Minnesota, 1987-1988
Earhart Foundation Award, Depariment of Economics, University of Minnesota, 1985
Graduate Schoo! Fellowship, 1883 and 1984

Cecil H. Meyers Outstanding Economics Student Award, 1982

Perfect Scores on Quantitafive Analysis and Verbal Analysis sections of Graduate Record Examination
(GRE), 1982

Alice Touhy Tweed Award, High School Valedictorian, 1979

Lee Krough Award (outstanding character), American Legion's Minnesota Boy's Siate, 1978, elected Lt
Governor and invited to represent state at other events

Centrum Award, 1978 {for cutstanding character and contributions)

Professional Associations

-

CFA Charter, The Institute of Chartered Financial Analysts, completed all tests and requirements for a
CFA designation

Member, American Finance Associafion

Publications

"Tha Other Side of Kohler: IRS Expert Offers Insights,” Business Valualion Update, January 2007 .

Thorsen, Kaplan and Hakala, “Rediscovering the Economics of Loss Causation,” Joumal of Business
and Security Law Acceptance, Vol. 8, No. 1 and 2, April 2008, pp. 83-125.

*Estimating and Applying Economic Value Added,” Chapter 13E - Financial Valuation: Businesses and
Business Interests - 1988 Updalte. Publisher. Warren, Gorham & Lamont

"Valuation for Smaller Capitalizetion Companies” {(with Dr. Mukesh Bajaj), Chapter 12A - Financial
Valuation: Businesses and Business Interests - 1998 Updafe. Publisher: Warren, Gorham & Lamont.

"Analysis and Valuation of Distressed Equity Securities” (with Mr. M. Travis Keath), Chapter 13F -
Financial Valuation: Businesses and Business Inferests - 1999 Update. Publisher; Warren, Gorham &
Lamont.

"Analysis and Valuation of Distressed Equity Securities” {with Mr. M. Travis Keath), Valualion Strategies,
September/October 1998, pp. 24-34. Publisher: Warren, Gorham & Lamont.

Contributing author in The Ar of M&A Infegralion. A Guide to Merging Resources, Processes and
Responsibilifies. Gctober 1897, Publisher: McGraw-Hill. Contributed on valuation of tangible and
intangible assets (patents, trade secrets, customers, goodwill, employment agréements, non-competes,
efc.), allocation of purchase price issues, accounting treatment of acquisitions, international valuation
and fransfer pricing and general valuation and due difigence issues. Assisted editor in commenting on
and editing first half of text.
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« Provided live and teped inferviews pertaining to economic issues for television, including lengthy
interviews for CNN (July 1990), WFAA-TV {July 1920; July 1991; March 1892), and radio (Internet radio
on November 8, 1899, discussing Microsoft anti-trust issues).

Lectures Presented

Dr. Hakala is a frequent public speaker on valuation, economics, ethics, and monetary policy. Examples include:

« New York City Bar Assoclation, Securities Litigation Meeting— Discussion with Marcia Mayer Kramer
regarding: "View from the frenches: How has Dura changed the way you analyze damages” - May 14,
2008

= PLUS DEO Symposium — New York-Panel Discussion-Written presentation enfitled "Current Economic
issues in Securities Litigation™ and Panel Discussion - February 2, 2006

« "Valuation of Options for Liigation Purposes” — New York University CLE Presentation-October 2000

«  "Valuation Issues-Family Limited Partnerships” — Professional Financial Service, LP's Family Limited
Partnership Alert and Update; Dallas/Fort Worth - February 2000

« "PPQOs for Sale: the Valuation of Managed Care Entities” - Caesars Palace; Las Vegas, Nevada -
September 1992

s "Equilibria in Continuous-Time Models of Money" - refereed paper presented to the Sixih World
Congress of the Econometric Sociely; Barcelona, Spain - August 1880

= "The Use and Holding of Currency” - Feature Presentation - Western Economic Asscciation Meeting;
San Diego, California - July 1990

+  “Values and Economics’ - Dallas Philosophical Forum; Dallas, Texas - March 1890

» "“Ethics and the Rele of Government” - ARCO Oil and Gas Research Center; Plano, Texas - Qctober
1989

« "Continuous-Time Models of Money: Policy Implications” - paper presented 1o the Division of Research
and Statistics of the Board of Govemors of the Federal Reserve; Washington, DC - January 1988
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Expert Witness/Litigation Support

Dr. Hakala has undertaken various assignments involving litigation support and has testified as an expert
witness, He has been qualified as an expert and has testified in both U.8. District Court and in U.8. Tax Court.
The following is a list of testimony on record:

*

Erwin Cruz and the Erwin A. Cruz Family Limited Partnership vs. Mehrdad Ghani, Michael Taba, Ghani
Medical Investments Inc., and Plano AMI LP; (Case No. 10-16274); 101™ Judicial District Court, Dallas
County, Texas; deposition testimony Oclober 3, 2011, testified as to the valuation of certain parinership
interests in imaging centers, the faimess of certain offers o purchase the imaging center, and certain
financial fransactions involving those imaging centers.

BOILERMAKERS NATIONAL ANNUITY TRUST FUND, on Behalf of Itself and All Others Similarly
Situated, vs, WAMU MORTGAGE PASS-THROUGH CERTIFICATES, SERIES ART, et af; (Master
Case No.: C09-0037 (MJF)); In the United States District Court For the Western District of Washington;
deposition testimony May 12, 2011, testimony regarding class certification issues including loss
causation for Section 11 claims.

John K. Agamaiian el al. v. Wedbush Morgan Securities, Inc. and Michael Farah, Financial Industry
Regulatory Authority Arbitration; hearing testimony February 16 and 17, 2011 and November 22, 2011;
testified as to the standards for appropriate diversification of assets and suitability of assets in various
individual and trust accounts, representations regarding the securities invested In the accounts, and
losses realized both in absolute terms and relative to appropriate benchmark funds between 2000 and
2004 resulting from Investments inconsistent with the individuals' and trusts’ needs and objectives and
violations of the principle of diversification of risk. In particular, the testimony focused on excessive
losses associated with investments and concentrations of holdings in more volatile equity securities and
in mezzanine and subordinated tranches of non-agency morigage-backed securities (often representing
less-than-prime mortgages),

David Greenberg et al. v. Commissioner of Infermal Revenue, {Docket No. 1143.05 et al.); United States
Tax Court; trial testimony February 8 and 9, 2011, testified as to the faimess, reasonableness and termms
of certain digital foreign currency option swaps.

PATTY BEALL, MATTHEW MAXWELL, TALINA MCELHANY, KELLY HAMPTON, CASEY BROWN,
JAWSON BONNER, KEVIN TULLOS, ANTHONY DODD, |LENE MEYERS, TOM OHAVER JOY
BIBLES, DON LOCCH! AND MELISSA PASTOR , individually and on behaif of all other simiarly
situated; vs. TYLER TECNOLOGIES, INC. AND EDP ENTERPRISES, INC; (Case No. 2:08-CV-422
TJIW); In the United States District Court For the Eastem District of Texas; deposition testimony October
25, 2010; testimony regarding the imputed hourly pay rate, overtime pay rate, and pay scales relative fo
technical, managerial, and significant administrative personne! for the type and nature of the business
relating to claims of unpaid overtime in violation of the Fair Labor Standards Act.

Jayhawk Capital Management LLC ef al. vs. LSB Indusirdes, Inc., et al; (Case No. 08-CV-2561
EFM/IPO); iIn the United States District Court For the District of Kansas at Kansas City; deposition
testimony October 7, 2010; trial testimony September 13, 2011; testimony regarding the payment of
preferred dividends, the ability of the company fo pay dividends, the economic payment of dividends,
and the damages associated with omission of accrued cumulative dividends and denial of the ability to
participate equally in certain exchanges of preferred shares into commaon shares,

EDUARDOQ PURICELLL, on behalf of itself and afl others similarly sfluated, vs. THE REPUBLIC OF
ARGENTINA; (Civil Action No. 04-CV-02117 (TPG)) and refated cases; In the United States District
Court For the Southern District of New York; deposition testimony October 4, 2010; testimony regarding
the amount of interest, principal and default interest due and owing to date on eight debt securities
issued by and defaulted on by the Republic of Argentina on or before December 31, 2001.
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Six & Mango Equipment, L.LP., ef al. v. Adalr, Morris & Osbom, P.C., et al' (Cause No. 286-00453-
2009); In the 296th District Court, Collin County, Texas; deposition testimony July 29, 2010; testimony
regarding damages { loss of value, additional expenses and lost profits) resulling from undisciosed
restrictions on use and delays in development of commercial real estate for an operating commercial
equipment dealership,

© WILLIAM MOUNTANQOS, PETER MOUNTANOS, JAMES RYE, and TYRONE REMINGA, vs.
DENDREON CORFORATION, et al.; (Case No. C 09-426-MJP); In the United States District Court for
the Western District of Washington at Seattle; deposition testimony June 15, 2010; testimony regarding
market efficiency, materiality, loss causation, and damages.

¥ MIDDLECOUNTY RETIREMENT SYSTEM, on behalfl of itself and all others similarly situated, vs.
SEMTECH CORP., JOHN D. POE, JASON L. CARLSON, MOHAN R MAHESWARAN, DAVID G.
FRANZ JR., and JOHN M. BAUMAN; (Civil Action No, 07-CV-7183); In the United States District Court
For the Southern District of New York; deposition testimony March 30, 2010; testimony regerding market
efficiency, materiality, and loss causation refeting to issues of class cerification.

*James | Jaconefte, in his capacily as Trusfee of the James |. Jaconelte Separate Property Trust Dated
January 14, 2004 vs. EMERALD BAY FINANCIAL, INC., a California corporation; BOB SYREK, an
individual;, AND DOES 1-50, inclusive; {Case No. 37-2008-0007 1642 CU-FR-SC); In the Superior Court
for the State of Califernia, County of San Diego, South County Division; trial testimony March 23, 2010,
testified as to losses and measures of losses associated with aliegations of fraud and negligent
misrepresentation in connection with the sale of a mortgage loan 1o the plaintiff,

* In re: Cobalis Comp., @ Nevada Corporation; COBLAIS CORP., A NEVADA CORPORATION, and
CORNELL CAPITAL PARTNERS, [P, YORKVILLE ADVISORS, LLC AND, YA GLOBAL
INVESTMENTS, LP; (CASE NO. 8:07: 12347-TA; ADVERSARY NQ. 08:09-AP); in the United States
Bankruptcy Court For the Central District of California-Santa Ana Division; deposition testimony
February 16, 2010; hearing testimony March 10, 2010; testimony regarding gains from short sales and
avoided losses from sales of shares by defendants and damage to market value of debtor/plaintiff,

*  Harvey Lapin vs. Goldman Sachs Group, Ine. gt al; (No. 1:04-CV-02236-KMK); In the United States
District Court For the Southern District of New York; deposttion testimony February 11, 2010; testimony
regarding market efficiency, matenality, loss causation, inflation per share, and damages.

*  Inre: Northfield Laboratories, Inc. Securities Lifigation; (Master File No. 06 C 1483); In the United States
District Court For the Northem District of lllinois; deposition testimony February 8, 2010; testimony
regarding market efficiency, materiality, and loss causation relating to issues of class certification.

* In re: Gary Vanler (MDL No. 08-0784); 48th Judicial District Court, Tarrant County, Texas, deposition
testimony February 3, 2010, hearing testimony June 17 and 18, 2010; testified as to the absence of any
stock price impact {and no damages) associeted with various critical Yahoo! Bulletin Board posts
regarding a publicly-traded company.

*  ROBERT LEVITT for himself and as cusfodian for Richard Levilf and Monica Levitt, ROBERT RICE,
STEPHEN G. SIBEN, STEPHEN STROBEHN, STANLEY VELTKAMP, PHILIP C. VITANZA for himself
and Elizabeth Vitanza and Luke Vitanza, JOHN T. WHITE, GUY V. WOOD, CARL ZANDER, JR., and
TED M. and KATHRYN N. JONES, as Trusices, vs. JP. MORGAN SECURITIES INC., and JP.
MORGAN CLEARING CORP. (Civil Action No. 89 Civ, 2789 MDL 1208 (ADS) (MLO)); tn the United
States District Court for the Eastem District of New York; deposition testimony November 20, 2009;
testimony related to a motion for class certification in a class action alleging market manipulation and
non-disclosure in connection with an inifial public offering regarding issues of loss causation and
common measures of damages.
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¥ Belween: ED J. MCKENNA and GAMMON GOLD, INC, RUSSELL BARWICK, COLIN P.
SUTHERLAND, DALE M. HENRICK, FRED GEORGE, FRANK CONTE, KENT NOSEWORTHY,
CANEK RANGEL, BRADLEY LANGILLE, ALEJANDRO CARAVEQ, BMO NESBITT BURNS INC,,
SCOTIA CAFITAL INC., and TD SECURITIES INC. Proceeding under the Class Proceedings Act, 1992
{Court File No. 56862}, Ontario Superior Court of Justice, deposition testimony October 27, 2008;
testimony, including rebuttal testimony, regarding marksting efficiency, materiality, and loss causation for
class certification purposes.

Douglas Flefcher v. Fivot Intemational, American Arbitration Association (Arbitration Case
No. 57-180-¥-00070-08), deposition testimony October 14, 2008; direct and rebuttal arbitration
testimony February 23 and 25, 2010; testified as fo various transfer pricing and fair market valuation
issues relating to the valuation of Pivot International in connection with 2 buy-sell agreement for a
departing employee.

* In re Herley Industries Inc. Secunfies Litigation. {(Civil Action No. 08-2528 (JRS)); In the United States
District Court for the Eastern District of Pennsylvania; deposition testimony October 9, 2009, testimony,
including regarding loss causation and damages issues associated with failure o disclose issues with
government contracts.

*  Befwesen: ROMAN PYSZNYJ and ORSU METALS CORPORATION (#k/a EURCFEAN MINERALS
CORPORATION) WILLIAM G. KENNEDY and JAMES COLE Proceeding under the Class Proceedings
Act, 1992 (Court File No.: 38650CP), Ontarle Superior Court of Justice; deposition testimony August 26,
2008; testimony, including rebutial tesfimony, regarding marketing efficiency, materiality, and loss
causation for class certification purposes.

¥ In re Merix Cormoration Securities Lifigation. {Lead Case No. CV-04-826-MO); In the United States
District Court for the District of Oregon; deposition testimony August 2%, 2008; testimony, including
rebuttal testimony, regarding loss causation issues and market and industry forces in a Section 11 case
at class certification.

*  United Sfates v. Charfes Cathcart ef al.  (Civit Case No. 07-4762-PJH (JCS)); In the United States
District Court for the Northern District of California- San Francisco Division; deposition testimony July 20,
2009; testimony regarding hedging strategies for common equity shares with built-in capital gain and the
materiality of various altematives with respect to constructive sale guidelines.

¥ In re Scientific-Allanta, Inc. Securifies Litigation (Gase No. 1:01- CV- 1850- RWS); in the Uniled States
District Court for the Northern District of Georgia- Attanta Division; deposition testimony March 8, 2009;
testimony regarding market efficiency and reliance, inflation per share, ioss causation and damages
relating to a refating to securities fraud claims involving "channel-siuffing” and premature revenue
recognition.

* In re MIVA Inc. Securities Litigation (Civil Action No. 2:05-cv-00201-FIM-20DNF); In the United States
District Court for the Middle District of Florida- Fort Myers Division; deposition testimony February 18,
2009; testimony regarding market efficiency and rellance, inflation per share, loss causation and
damages relating to a relating to securities fraud claims involving revenuss based on unethical Intemet
activity (including "click-fraud™).

¥ Brenholb, Inc. dit/a Brenner Printing. v. Komori America Corporalion (Cause No. 51 181 Y 00365 08);
American Arbitration Association; deposition testimony January 15, 2009; testified as to issues related fo
lost profits resulting from and impairment of the value of a defective printing press.

Capital One Financial Corporation and Subsidiaries. v. Cammissioner of Infernal Revenue (Docket Nos,
24260-05 and 19519-05); United States Tax Court; trial testimony December 17, 2008; testified as to
calculation of OID accruals refated to cerain fees and revenues generated by credit card porticlios
based on analyses of account and balance turnover by type.
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*  JOHN CARFAGNO, denvatively on behalf of CENTERLINE HOLDING COMPANY, vs. MARC D.
SCHNITZER, STEPHEN M. ROSS, JEFF T, BLAU, LEONARD W. COTTON, ROBERT J. DOLAN,
NATHAN GANTCHER, JEROME Y. HALPERIN, ROBERT L. LOVERD, ROBERT A. MEISTER,
JANICE COOK ROBERTS, and THOMAS W WHITE, and CENTERLINE HOLDING COMPANY (Case
No. 1:.08-c\-00812-SAS-JCF); In the United States District Court for the Southern District of New York;
deposition testimony November 18, 2008; festimony regarding the faimess of a preferred equity
investment by an affifiate and related fiduciary issues and damages.

¥ BENJAMIN SHIRK and RONALD JAUSS, individually and on behalf of all others simifarly situated, vs.
FIFTH THIRD BANCORP, et al, {(Civil Action No. 05-cv-00049); In the United States District Court for the
Southern District of Ohio, Western Division; deposition testimony Nevember 13, 2008, testimony
regarding lost profits and economic losses associated with alleged breaches of fiduciary duties and
other acts related to invesiments in company stock in refirernent plans.

* AR MEASUREMENT TECHNOLOGIES, INC. etal. v. AKIN GUMP STRAUSS HAUER & FELD, LL.P.
(Civil Action No. SA 03 CA 0541 RF); in the United States District Court for the Western District of
Texas, San Antonio Division; deposition testimony October 18, 2008; iral testimony April 20 and 21,
2009; testimony regarding reascnable royalty rates and lost royalties associated with a portfolio of
patents.

* Cyberdyne Systems Inc. v. BGL Inc. (Case No. 06-2954-PHX-ROS); In the United States District Court
for the District of Arizona; deposition festimony August 18, 2008; testimony regarding preliminary
analyses of claims of damages in a case involving claims of copyright infringement and breach of
contract refating to an exciusive distribution agreement.

* nre Credit Suisse-AQL Securifies Litigation (Civ. Action No. 02-15148-NG); In the United States District
Court for the District of Massachusetts; deposition testimony August 11, 2008, hearing festimony
December 20, 2011; testimony regarding the impact of analyst reports on the share price of AQL, event
studies, damages, and in rebuita to opposing expert.

*  [n re Sfone Energy Securilies Litigation (Civil Action MNo. 8:05CV2088p, 6:05CV2108, and 8:05CV222();
In the United States District Court for the Western District of Louisiana- Lafayette-Opelousas Division;
deposition festimony June 18, 2008; testimony regarding market efficiency and relflance and loss
causation relating to a maotion for class certification relating to securities fraud claims involving
overstated petroleum reserves.

*  Asher, et al, v. Baxfer Internafional, Inc. {Case No. CV 02.CV-5808, 5742, 5807, 6085, 6175, and
62567); In the United States District Court for the Northern District of Hlinois, deposition testimony May
12, 2008; testimony regarding market efficiency and reliance, loss causation, and damages relating to
securities fraud claims involving common stock.

*  Chartles Moon and AISoR, Inc. v. Infoglide Software Corporation (Cause No. D-3-GN-07-000747); 353"
Judicial District Court, Travis County, Texas; deposition testimony May 9, 2007; testified as to lost
income due to severance and termination associated with allegations of wrongful termination,

*  Gordon Roundtree Motors, Lid. v. Mazda Motor of America inc. et al; (Case No. WA 06-CV-00251); In
the United States District Court for the Western District of Texas, Waco Division; deposition testimony
Aprit 10, 2008; testimony regarding capitalization and capitalization ratios involving an application for the
purchase of an automoetive franchise; testimony in hearing before Texas Motor Vehicle Division August
28, 2008, regarding the financial condition and proposed capiialization of the subject dealership relative
to manufacturer requirements,

* In re Retek Inc. Securities Litigation (Case No. CV (02-4208 JRT/AJB); in the United States District Court
for the District of Minnesota; deposition testimony March 25, 2008; festimony regarding market efficiency
and reliance, loss causation, and damages relating to securities fraud claims involving cornmon stock,
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¥ Inre Accredo Health Inc. Securities Lifigation {Civil Action No. 03-22168-BP); In the United States District
Court for the Western District of Tennessee; deposition testimony March 10, 2008; testimony regarding
market efficiency and reliance, loss causation, and damages relating to securities fraud claims involving
comimon stock.

*  Pianview, Inc. vs. Computer Associates Infernational, Inc. et al; (Cause No. D-1-GN-06-001382); 345"
Judiclal District Court, Travis County, Texas; deposition testimony March 4, 2008; testified as to lost
revenuas and profits, unjust enrichment, and other issues relating to allegations of theft of trade secrets,
fortuous interference with confractual refationships (including confidentiality, non-solicitation and non-
competition agreements with employees of Planview), unfair competition, and other related causes of
action.

¥ in re Pelco Corporation Securifies Lifigation (Master File No. 05-CV-0823-H(RBB)); In the United States
District Court for the Scuthern District of California; deposition testimony February 29, 2008; testimony
regarding market efficiency and reliance, loss causation, and damages relating to sacurities fraud claims
involving common stock,

* In re Faro Technologies Securities Litigafion (L.ead Case No. 6:05-cv-1810-0r-22DAB); In the United
States District Court for the Middle District of Fiorida, Orlando Division; deposition testimony February 1,
2008; testimony regarding market efficiency and refiance and loss causation relating to securities fraud
claims involving common stock,

* James Morton as Trustee for the James E. Morlon Living Trust, vs. Merrill Lynch Plerce Fenner & Smith,
Inc. and Presidio Capifal Advisors, LLC, (Case No. 2:06cv00236 DB); United States District Court,
District of Utah, Cenfral Division, deposition testimony February 12, 2008; testimony regarding
damages and measures of damages relating to certain block sales of common shares in alleged
violation of plaintiff's instructions,

*  New Fhoenix Sunrise Corporaﬁoh and Subsidiaries v. Commissioner of Intemal Revenue, (Docket No.
23096-05), United Stated Tax Court; triad testimony January 22, 2007; testified as to the faimess,
reasonableness and terms of certain foreign currency swaps.

*  MS Perry Company, Inc.; M:chae! Perry; Starr Perry; and Anisa intemational, Inc. vs. Mary Kay, Inc. ef
al; (Cause No. 05-00857); 68" Judicial District Court, Dallas County, Texas; deposition testimony
December 3, 2007, testified as to revenues, unjust envichment, lost profits and other issues relating to
allegations of theft of trade secrets, breach of confidentiality agreements, and other related causes of
acticn.

*  Premier Ambulatory Surgery of Austin, LL.P. vs. Brown McCaroll, L.L.P., Hilgers & Walkins, P.C. and
David Hilgers {Cause No. D-1-GN-06-003926); 200" Judicial District Court, Travis County, Texas;
deposition testimony October 24, 2007; testified as to lost profits and lost purchase price consideration
resulting from the loss of cerfain prospective pariners associated with a surgical center.

* In re Tower Automofive Securifies Litigation {Civil Action No. 1.05-CV-01926-RWS); United States
District Court Southern District of New York; deposition testimony November 14, 2007; testimony
regarding market efficiency and loss causation.

* In re Forest Laborstories Securifies Litigation {Civil Action No. 05-CV-2827 (RMB)); In the United States
District Court for the Southern District of New York; deposttion testimony October 18, 2007; testimony
regarding market efficiency and refiance, loss causation, and damages relating to securities fraud claims
involving common stack.

* Taffazzoli Family Limited Partnership, PMA Corp., Zum Tobel Holdings, Inc. v. Ralph L. Cruz, RLCF-
1987 Limited Partnership, William R. Cruz, WRCF-1 1997 Limited Parinership, Marc J, Stone, Charles F.
Whight, David H. Fleischman and Tradestation Group, Inc; In the Circut Court of the Eleventh Judicial
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Circuit in and for Miami-Dade County, Florida (Case No. 03-19815-CA40);, deposition testimony
September 24, 2007; testified as to materialty of alleged omissions, false and/or misleading statements
relating to the sales of common shares by the plaintifis in Tradestation Group and the losses or
damages arising frorn those sales based on rescission and cut-of-pocket damages.

*  Hubert Fu v. Baplist/ St Anthony’s Health System; Deborah McCollum; and, Amarillo Anesthesia
Consultants, P.A.; U.S, District Court for the Northern District of Texas, Amarillo Divigion {Civil Action
No. 2-07CV-028-J); deposition testimony September 20, 2007; festified as to lost income and
incremental expenses incurred as a result of defamation and other claims involving an anasthesiologist.

*  CHASE MEDICAL, LP v. CHF TECHNOLOGIES, INC. and ENDOSCOPIC TECHNOLOGIES, INC..;
1.8, District Court for the Northem District of Texas, Dalfas Division (Civit Action No. 304 CV 2570 M);
trial testimony Seplember 12, 2007; tesiified as to the reasonable royalty and lost profits in a patent
infringement and trademark infringement case involving a cardiovascular surgical procedure and device,

*In re: COX CORPORATION: CDX LIQUIDATING TRUST by the COX LIQUIDATING TRUSTEE, vs.
VENROCK ASSOCIATES, ef al.; U.S. Bankruptey Court, Northern District of Hinois, Eastern Division
(Case No, 02-23467; Adversary Case No. 04A03018); deposition testimony August 30, 2007; testified
as to the faimess of various non-arm's-length transactions and bridge loans involving the debtor
corporation.

* In re Parmalaf Securiffes Lifigation (Master Docket No, 04-MD-1653 (LAK)); In the United States District
Court for the Southern District of New York; deposition testimony August 16 and 17, 2007; testimony
regarding market efficiency and reliance, loss causation, and damages relating to securities fraud claims
involving common stock, preferred stock and bonds.

*  In re. Xeelera.Com Securifies Lifigation.; United States District Court, District of Magsachuseits, Boston,
Massachusetts (Civit Action No. 00- CV-11649(RWZ)); deposition testimony August 8, 2007; hearing
testimony April 25, 2008; testified as to loss causation and damages in a securities fraud case.

*  {Value Group, Inc. a/lla Explore, Inc. v. M&A Technology, Inc. ef al; v. Julian Ross {Cause No, 02-
09794-8); in the 44™ Judicial District Court, Dallas County, Texas; trial testimony August 2, 2007;
testimony regarding errors in opposing expert's valuation analysis and speculative value of a failing
dot.com enterprise.

*  Peler Kaltman, ef al; vs. Key Energy Services, Inc., ef al; (Case No. MO-04-CV-082); In the United
States District Court for the Western District of Texas, Miiland-Odessa Division; deposition testimony
August 8, 2007, testimony regarding market efficiency, reliance, and loss causation relating to a motion
for class certification in securities fraud case,

*  Thomas G. Ong for Thomas G. Ong IRA and Themas G. Ong, Individually and on behalf of alf others
simifarly sftuated, v. Sears, Roebuck & Co., Sears Roebuck Acceplance Corp., et al; (Case No, 03 C
4142); in the United States District Court for the Northern District of Hinols, Eastern Division; deposition
testimony July 26, 2007, testimony regarding market efficiency and reliance relating to a motion for class
certification involving debt and preferred securities.

* Inre Credit Suisse-AQL. Securities Litigation (Civ. Action No. 02-15146-NG); In the United States District
Court for the District of Massachusetts; deposition testimony July 10, 2007, testimony regarding market
efficiency and reliance refating to a motion for class certification.

" RICHARD WAGNER, MURIEL P. ENGELMAN, PHILIP SCHECHTER, IRA GAINES, and C.H, SMITH,
individually and on Behalf of all Other Similarly Situated vs. BARRICK GOLD CORP., RANDALL
OLIPHANT, JOHN K. CARRINGTON, and JAMIE C. 30KALSKY, (Case Nos. 1.03CV4302;
1:03CV5059; 1:03CV5104; 1:.03CV5856,;1.03CVE089); In the United States District Court For the
Southern District of New York; deposition testimony June 27, 2007, testimony regarding market
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efficiency and loss causation related to a motion for class certification in a class action securities case;
deposition testimony November 20, 2008, regarding market efficiency, loss causation and damages.

*  Suzanne Coates and 2085 Incorporated vs. Robert Coates, 101" Judicial District Court, Dallas Texas
{Cause No. 05-02456); tral testimony October 2007; testified as a fact witness on June 13, 2007,
regarding a prefiminary valuation analysis prepared for a company owned by a couple preparing for a
divorce in 2002,

* In re Worldeom, Inc., et al.; {Abbott Litigation Claims) (Chapter 11 Case No.02-13533 (AJG)); in the
United States Bankruptcy Court For the Southern District of New York; deposition iestimony May 24,
2007, testimony regarding damages and insolvency associated with the merger of WorldxChange with
World Access, Inc. in 2000.

*  Malf Brody, On Behalf of Himself and All Others Simifarly Situated, vs. Zix Corporation, et al.; (Civ,
Action No. 3:04-CV-1831-K ECF); In the United States District Court For the Northern District of Texas-
Dallas Division; deposition testimony May 17, 2007 and Octeber 30, 2007, testimony regarding rmarket
efficiency and loss causation related to a motion for class certification in a class action securities case.

¥ Oscar Munoz, et al; vs. AT&T Corp. (Civil Action No. 06-cv-01205-PSF-MIW); In the Uniled States
District Court For the District of Colorado; deposition testimony May 7, 2007; testimony regarding the
valuation of AT&T Wireless stock options vested and held by the Plaintiff, Oscar Munoz.

* In re Flag Telecom Holdings, itd. Securifies Litigalion (Case No, 02-Civ. 3400 (WCC)); In the United
States District Court For the Scouthern District of New York; deposition testimony May 2, 2007; testimony
regarding market efficiency, tracing of shares {o an offering and loss causation related to a motion for
class cerdification in a class action securities case.

* 156 Allfance Partners, Lid. V. Susan Bormer Mead, Amy Col Grifin, and Don Cole, as Trustees for the
M.T. Cole Trust No. 2, and M.T. Cole Trust No. 3 (Cause No. 2003-10038-16); 16" Judicial District,
Denton County, Texas; deposition testimony Aprit 18, 2007, hearing testimony May 8, 2008; testimony
regarding the calculation of damages associated with claims of breach of coniract and fraud involving a
real estate transaction.

*  Harvey Lapin vs. Goldman Sachs Group, Inc. ef al; (No. 1:04-CV-02236-KMK); In the United States
District Court For the Southem District of New York; deposition testimony April 5, 2007, testimony
regarding market efficiency, materiality, and loss causation.

*  ESTATE OF MARJORIE deGREEFF LITCHFIELD, DECEASED, GEORGE B. SNELL AND PETER
deGREEFF JACOBI, CO-EXECUTORS, v. COMMISSIONER TQ INTERNAL REVENUE (Docket No,
15882-05); United Siates Tax Courd, trial testimony April 12 and 13, 2007; testified as 1o the discounts
for built-in capital gains, lack of control and lack of marketability of two corporations (with equity
investiments and agricultural real estate and operations representing the primary asseis of the
comorations).

* In re JDS Uniphase Comoraficn Securities Litigation (Master File No, C-02-1486 CW (EDL)); In the
United States District Court For the Northemn Disfrict of California, Oakland Division; deposition
testimony March 12 and 13, 2007, additional deposition testimony regarding supplemental report
October 20, 2007, tral testimony November 1, 2 and 16, 2007, testimony regarding materiality, loss
causation, and damages in a class action securities case,

* In re Enron Corporation Securities, Derivalive and "ERISA” Litigation; LAMKIN et al.; vs. UBS PAINE
WEBBER, INC., and UBS WARBURG LLC, and, GIANCARLO vs. UBS FINANCIAL SERVICES, INC.,
UBS SECURITIES, L.L.C., and UBS AG (MDL Docket No, 1448; Civil Action Nos, H-02-CV-0851 & H-
(3-4358, respectively); In the United States District Court For the Southem District of Texas, Houston
Division; deposition testimony October 26, 2008; testimony regarding materiality, loss causation,
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solvency and damages in two class action securities cases involving customers and counter-parties of
the defendants and Enron employees awarded stock options,

¥ F. L Motheral Company d/b/a Motheral Printing Company vs. MLP, U.8.A., Incorporated, Mifsubishi &
Company, {LL8.A.), Incorporated; American Arbitration Association, Fort Worth, Texas (Arbitration No.
71 181 Y 00084 05); deposition testimony August 25 and September 20, 2006 testified regarding
econolric losses relating to allegedly defective printing equipment.

¥ In re Rhythms Securifies Litigation; (Case No. 02-K-35); In the United States District Court For the
District of Colorado, deposttion testimony July 21, 2008; testimony regarding materiality, loss causation,
inflation per share and damages in a class action securities case.

Rose Johnson, Individually and as Personal Representative of the Estate of Jay Johnson, and Thelma
Johnson, Jasen Johnson and Kindra Johnsan, Individually v Journeyman Construction, L.P.; Ausfex
Concrefe Construction, et al; (Cause No. GN-303431) 126™ Judicial District, Travis County, Texas,
deposition testimony July 11, 2006; lestified as to the lost income associated with the death of Jay
Johnson.

* In re Enron Corporation Securities Litigation; Mark Newby, et al.; vs. Enron Comp.,, et al; (MDL Docket
No. 1448; Civil Action No. H-01-3824); In the Unfted States District Court For the Southemn District of
Texas, Houston Division; deposition testimony May 8 and 8, 2006; testimony regarding materiality, loss
causation, solvency and damages in a class action securities case in rebuital to a number of expert
reports for defendants.

* Thomas J. O'Nell ef al; {Flainfiffs} v. Texas American Communications Network, Inc., ef al;
(Defendants); (Cause No. 67-210728-05) 17™ Judicial District, Tarrant County, Texas; trial test:mony
May 3, 2008, testified as to the fair value of a smali Internet service provider in a case involving breach
of ﬁduciary duty, wrongful termination and destruction of business.

¥ Jeffrey H. Winokur, Individually end on Behalf of all Qther Similarly Situated, vs. Direct General
Comporation, et al.; (Civil Action No. 3:05-G077); In the United States District Court, Middle District of
Tennessee; deposition testimony April 7, 2006; testimony regarding materiality, loss causation and
damages in a class action securities case.

* WRS Group, Lid. And SJS Partnership v. Unifed States (Civit Action WA:05-CV-188); In the United
States District Court, Western District of Texas, Waco Division; deposition testimony Aprit 4, 2008,
testified in rebuital to and regarding the valuation of equily inferests of a medical education company
and relating ailocation issues in an income tax dispute.

*  Jules Adrian Carmack vs, John Dee Carmack I, Kevin Wayne Cloud and Id Software, Inc.; 134"
Judicial District, Daflas County, Texas; deposition testimony March 31, 20086; testiffed as to valuation of
a compuler game design company and related issues in a shareholder dispute tegarding a buy-sefl
agreement, allegations of oppression and issues of fair value.

*In re Williams Sec. Litig. (Case No. 02-CV-75-H{M)}); In the United States District Court, Northeastern
District of Oklahoma; deposition testimony March 22, 2008; testimony regarding materiality, loss
causation and damages in & class action securities case.

* James Kelsoe, et al; v. Texas United Excavators, L.L.C. and Leslie Lynn Cox; (Cause No. 67-209655-
05} Judicial District, Tarrant County, Texas, deposition March 9, 2008; testified as to lost household
income and other support in a wrongful death case,

* In re Cigna Comporation Sec. Lit. (Master File No. 2:02Cv8088); in the United States District Court,
Eastern District of Pennsylvania; deposition testimony March 7, 2008; testifled as to issues of loss
causation and damages.
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*  Windscape Holdings, Lid. And Live Qak Holdrngs Lid v. Wes Lochridge & Asscciates General
Contractors, inc. (Cause No. 04-8259); 101* Judicial District, Dallas County, Texas,; deposition February
27, 2006; testified in rebuttal to and regarding claims of lost renfal income in apariments as result of
aileged paint peeling.

* JosephD Martinec, Chapler 11 Trustee of WSNET Holdings, Inc. v. Ceberus Capital Mariagement L2,
et al; 200" Judicial District, Travis County, Texas; deposition testimony December 15, 2005; testified as
to vaiuation of a digital cable/satellite television provider.

*  Vitamin Village, Inc. v. Commissioner of infernal Revenue (Docket No. 874502) and Universal
Marketing, Inc. v. Commissioner of Intemal Revenue (Docket No. 8744-02); United States Tax Court;
trial {estimony December 8, 2005; testified as to Issues related to reasonable compensation of two
affiliated companies.

*  Estate of Fredenc C. Kohler v. Commissioner of Internal Revenue; {Docket Ne. 4646-03); United States
Tax Court; rist testimony December 7, 2005; valuation of mincrity shares of Kohler Ing.

* In the Matter of the Mamiage of Pamela Elaine White and Jeffrey Alan White; 401% Judicial District,
Collin County, Texas; deposition testimony November 8, 2005, trial testimony November 17, 2005;
testified as to personal goodwill and business valuation.

*  In re Calpine Corporation Securities Lifigafion; In the United States District Court, Northern District of
California (N.D). Cal. Case No. C-02-1200 SBA (WDB)); deposition testimony Qctober & and 7, 2005;
testified as to Section 11 damages involving issued debt securities related fo allegations of omissions
regarding manipulation of the California energy markets in 2000 and 2001.

¥ In re Omnicom Group Inc. Secutities Lifigation; In the United States District Court, Southern District of
New York {Case No. 02 Civ, 4483}, deposition testimony September 14, 2005; and April 25, 2007;
testified as market efficiency in relation to a motion for class certification in the first deposition and
{estified as to materiality, ioss causation and damages in the second deposition,

* In re: Melds Companies Inc. Securifies Litigation; In the United States District Court, District of
Minnesota (Civil Action No. 02-CV-3877 JMR/FLN), deposition testimony August 15, 2005, testified as
to materiafity, inflation per share and aggregate damages in a class action securities case involving a
subprime credit card lender.

*  Federal Home Loan Mortgage Corp. v. Comsissioner, United States Tax Court (Docket Nos. 3941-89,
15626-89 and 5828-02); trial testimony June 8 and 8, 2005; testified as fo allocation of purchase price,
vaiuation of intangible asseis and favorable financing.

*  David Graben and Frank Strickler v. Westem Reserve Life Assurance Company of Ohio; Infersecurifies,
Inc. and Timothy Hution; State District Court, 271" Judicial District, Wise County, Texas; deposition
testimony March 29, 2005, tral testimony May 18, 2005; testified as to economic losses and prudent
investment management involving the management of investment portfolios for two retired individuals,

* Wecehsler & Co., Inc. v. Commissloner of Infemal Revenue, United States Tax Court {Docket No. 9667-
04); trial testimony March 24, 2005, prepared a written report and rebuttal report as testimony in a
matter involving the determination of the reasonable compensation of a Chiefl Executive Officer of a
broker-dealer specializing in trading convertible debt securities as a dealer and on its own account.

v Slephen T. Davis; Individually and as Owner of Lone Star Phones v. Dobson Cellular Systems inc. d/b/a
CellutarOne and Dobson Communications Corporation and Kelly Lane; in the United States District
Court for the Northern District of Texas, Dallas Division (Case No. 3-04-CV-0485 B), deposition
testimony February 25, 2005; festified as to lost income associated with allegations of a breach of
contract and wrongful termination of a dealership agreement.
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¥ In re: PE Corporation Securifies Litigation; In the United States District Court, District of Connecticut
(Master File No. 3:00CV705(CFD))); deposition testimony February 23, 2005; testified as to materiality,
inflation per share and aggregate damages in a class action securities case involving allegations of
inadequate and misleading disclosures relating to a secondary offering of tracking shares.

Alpine Internalional Corp. v. Texas Health Resources; State District Court, 101" Judicial District, Dallas
County, Texas; deposition testimony February 21, 2005; supplemental deposition October 3, 2005; trial
testimony November 23, 2005; testified as to lost profits associated with a breach of a non-solicitation
provision in a contract.

¥ Michael Gloster and Vicloria Gloster, t/a Gloster Marketing v. Relios, Inc., H. William Poflack, Iil, and
Carolyn Pallack; In the United States District Court, Eastern District of Pennsylvania {Cause No, 02-CV-
7140); deposition testimony February 11, 2005; testified as to issues of valuation and profits involving
claims of trademark and copyright infringement.

*In re: Clarent Corporation Securities Litigation; In the United States District Court, Northern District of
California, San Francisco Division (Master File No. C-0103361CRB(JCS)); deposition testimony January
11, 2005; trial testimony January 31 and February 9, 2005; testified as to materiality, inflation per share
and aggregate damages in a class action securities case involving allegations of accounting fraud
against former officers of the company and the accounting firm for its audit,

“ Inre: DQE, Inc. Securities Litigation; in the United States District Court, Western District of Pennsylvania
(Master File No. 01-1851); deposition testimony November 23, 2004; testified as to materiality, inflation
per share and aggregate damages in a class action securities case.

* I re; Worldeorn, Inc. ERISA Securifies Lifigation; In the United States District Court, Southern District of
New York (Master File No. 02 Civ. 4816 (DLC)); deposition testimony November 15, 2004; testified as to
discounts related to block size and information effects associated with the possible sale of shares of
Worldcom and MC1 tracking sfock in the first half of the 2002.

*  Adele Brody, st al, on behalf of themselves and all others simitarly situated, vs. Peter S. Hellman, et &i.;
District Court, City and County of Denver, State of Colorado; deposition testimony September 3, 2004,
and May 27, 2005, hearing testimony November 30, 2004, testified as to the ability to measure damages
to a class of shareholders via a plan of allocation.

* In re: Broadeom Corp. Securities Litigation; In the United States District Court, Central District of
California, Southern Division (No. SACV 01-275 GLT (MLGx)); deposition testimony August 27 and 29,
September 10, December 1 and 2, 2004, and January 21, 2005; testimony during hearings April 21 and
May 25, 2005, testified as to materiality, valuation of customer contracts, valuation, inflation per share
and aggregate damages in a securities class action and darmages in a related private action.

* Burt L. Schmidt, Individually and d/b/a Diamond S Trucking vs. Navistar Financial Corporation; State
District Court, Hamilton County, Texas; deposition testimony July 28, 2004; trhal testimony August 30,
2004; testified in rebuttal as to claims of lost profits associated with the repossession of tractor trucks by
the defendant in 2001.

*  Basic Management Inc, et al.; vs. United Stafes of America, et al; In the United States District Court,
District of Nevada {No. CV-5-02-0884-RCJ-(RJJ)); deposition testimony July 22 and 23, 2004; testified
in rebuttal as to appropriate assumptions and methods (including discount rates and appreciation rates)
for a real estate development company in Nevada,

¥ nre. JTS Corporation, Suzanne L. Decker, Trustes, vs. Roger W, Johnson, ef al.; In the United States
Bankruptcy Court, Northern District of Califomia, (No. 98-58752 MM; A.P. No. 00-5423); deposition
testimony July 15, 2004, trial testimony Aprit 11, 2005; testified in rebuttal fo trustee’s expert as to
economic losses fo creditors and reasonable value associated with certain business decisions.
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*  Randy S. Myers, Individually and on Behalf of all others Similarly Situated, vs. Progressive Concepts,
Inc. dib/a Hawk Electronics; 352™ Judiciat District, Tarrant County, Texas (Cause No. 352-201156-03);
deposition testimony July 2, 2004; testified as to the appropriate measure of damages involving
allegations of improper billing involving cell phone services.

*  OnSite Technology LLC vs. Duratherm, inc. ef al; in the United States District Court for the Southern
District of Texas (Civil Action No. H-02-2624); trial testimony June 10, 2004; testified as to lost profits
and reasonable royalties as a result of allegations of patent infringement,

* ATS Telecommunications Systems, Inc. and ATS Liguidating, Inc. f%/a Advanced Telecommurications
Systems, Inc., by and through its Flan Agent H. Malcolm Lovelf, Jr. vs. Philip R. Lacerte and Four LC
Trust vs. Stan M. Gorman, Sr,, and D. Scoft Pool; 113™ Judicial District, Harris County, Texas (Cause
No. 2001-00997); deposition testimony May 25, 2004; testified as to reasonable and customary terms
and consideration for the provision of performance guarantees, reasonable start-up and operating
expenses, and issues of fraud and breach of fiduciary duty,

¥ ISG Stale Operafions, Inc. vs. National Herftage Insurance Company, Inc.; 250" Judicial District, Travis
County, Texas (Cause No. 95-11014); deposition testimony May 11, 2004; trial testimony April 25, 2005;
testified as to appropriate measures for calculation lost profits in 2 breach of contract claim involving
data processing.

" Xperex Corporation, et al; vs. Viasystems Technologies Corp., LLC; Court of Chancery, New Castle
County, State of Delaware {Civil No. 20582-NC); deposition testimony April 23, 2004; testified as o the
valuation of intangible assets and business refated to allegations of fraudulent conveyance and breach
of fiduciary duty to creditors.

*  Richard Marcoux, on behalf of himself and all others similarly situated, v. Billy D. Prim, Andrew J.
Fitipowski, et al.; County of Forsyth, State of North Carolina (No. 04 Cv8 920); deposition testimony April
12, 2004; testified as to erors in a faimess opinion issued in a proposed acquisition of a public
company.

¥ Houston Saba, L.P. vs. Nick Hernandez and Boyd Page Inc. diva Boyd Page & Assosiates; 280™
Judicial District, Harris County, Texas {Cause No. 2003-07457); deposition testimony March 31, 2004;
testified as lost profits associated with disruption of a restaurant due to street repairs and construction.

Aultoland of New Jersey, inc., et al; v. Commissioner of internal Revenue; U.S. Tax Court (Docket
number 12639-02); testiffed in trial February 19, 2004, iestified as to issues related to the reasonable
compensation of executives in the auto retall business.

¥ Soils Controf Infernational, Inc. vs. Martin Marietfa Magnesia Specialties, L.L.C. and Midwest Industrial
Supply, Inc; United States Court, District of Massachusetts (Civil Action No, A-03-CA-531 H); deposition
testimony January 30, 2004; testified as to lost profits in a dispute relating to allegations of deceptive
tfrade practices.

¥ In re Raytheon Company Securities Lifigation; United States Court, District of Massachusetts (Civil
Action No. 89-12142 (PBS}); deposition testimony January 27, 2004; testimony in hearings May 3 and 7,
2004; testified as to materiality, causation, inflation per share and aggregate damages.

*Inre: AT&T Comp Securiies Litigation; United States District Court of New Jersey (MDL No. 1389, Civil
Action No, 01-1883 (GEB)), Consolidation Class Action on Behalf of the Purchasers of AT&T Wireless
Tracking Stock Shares between Apri 27 and May 1, 2000; deposition testimony January 16, 2004;
testified as to materiality, causation, inflation per share and aggregate damages.

" Ruoberl Rodgers vs. Johnson Health Tech. Co., Ltd,, Epix, Inc. e/b/a Vision Fitness, et al; United Statas
District Court for the Western District of Texas, Austin Division (Civii Action Ne. A 02 CA 731 8%);
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deposition testimony January 7, 2004, testified as to reasonable royaities and damages for alleged
patent infringement.

In re. Xcelera.Com Securities Litigation.; Unfled States District Court, District of Massachusetts, Boston,
Massachusetts (Chvil Action No. 00- CV-11848(RWZ}); hearing testimony November 20 and 21, 2003,
testified as fo materiality, reliance and market efficiency in a hearing on class cerfification.

C. F. Jordan, L.P. v. Argosy Gaming Company, Laneco Construction Systems, and {ouisiana Glass,
AAA Arbitration (Case Number 71 110 01059 01); deposition testimony November 18, 2003; testified
in rebuttal fo allegations of lost income from hotel construction and remediation activities.

* ELIZABETH M. KURECKA, Individually and as Representafive of the estate of Edwerd Kurecka,
Deceased, MICHAEL KURECKA, TIM KURECKA, and MELANIE KURECKA POWELL v. DAVID H.
AMMONS, M.D., GARY R. GODSIN, M.D., and MICHAEL PETTIBON, M.D.; 342" Judicial District,
Tarrant County, Texas; deposition testimony September 2003; testified as to the loss of incorme fo the
survivers in a wrongful desath case.

*  Betsy Gross v. David Malberf and AdvancePCS; 352™ Judicial District, Tarrant County, Texas (Cause
No. 352-196123-02); deposition testimony August 26, 2003; testified af frial November 10 and 11, 2004
testified as o the vaiuation of executive stock options.

* ' Michael Aldridge, Individually and on Behelf of Al Other Simifarly Siuated, vs. A. T. Cross Corporation;
Bradford R. Boss, Russell A. Boss; ef al.; United States District Court, District of Rhode Island {C.A. No.
00-203 (ML)}, deposition testimony August 19, 2003; testified as to materiality, causation and damages
in a securities class action.

* In Re Broadeom Corp. Securifies Litigation; United States District Court, Ceniral District of California,
Southern Division (Master File No. SACVY 01-275 GLT (Eex)); deposition festimony July 29 and 30,
2003; testified as to the market efficiency of the trading of Broadcom shares and aggregate damages
calcutations relating to class certification.

* J. Bryan Pickens vs. John T. Pickens, J. Michael Tiner, Michael K. Pickens, C. Robert Milner, Jr,
Pickens Financial Group, L.L.C., Pickens Resource Corp., and Pickens, Ltd.; 208" Judicial District,
Datlas County, Texas (Cause No. 02-01105); deposition testimony July 11, 2003; testified as fo the
overall financial performance of certain companies and the faimess (or benefits to the plaintiff) of certain
fransactions involving the defendant companies and affiiated trusts.

in re Arthur Franklin Tyler, Jr, Debior; Arthur Franklin Tyler, Jr., v. Tywell Manufacturing Corporation;
U.S. Bankruptcy Couri, Northern District of Texas, Dallas Division (Case No. 01-80343-SAF-13;
Adversary No. 02-3530); trial testimony July 1, 2003; testified as to net asset value under various
assumptions in an involuntary shareholder foreclosure/shareholder oppression dispute,

*  FFP Pariners, LP. v. Jack J. Ceccarelli, Restructure Pelroleum Markeling Services, Inc. i/a E-Z Serve
Petrofeum Marketing Company and Environmental Corporation of America, Inc.; American Arbitration
Association {Case No. 71-Y-198-00167-02); hearing testimony May 18, 2003 testified as fo the value of
gas-only operations related to allegations of breach of contract, breach of fiduciary duty and theft of
business opportunities.

RadioShack Corporation, and TE Electronics, L.P. vs. Fried, Frank, Hamis, Shriver & Jacobson and
Harvey Pitt, United Stafes District Court, Northem District of Texas, Ft. Worth Division (Civii Action No.
4:02-CV-0638-TV); deposition testimony May 9, 2003; testified as to causation and damages as 2 result
of altegations of legal malpractice.

Printwrap, Inc. v. Printwrap Sales, Inc. and Maxine Ammon; 134" Judicial District, Dallas County, Texas
{Cause No. 02-5084-G3); deposition testimony May 8, 2003; testified as to the valuation and economic
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tosses of a purchase of a specialty printing business as a result of allegations of material
misrepresentations on the part of the seller.

¥ In re Theragenics Corp. Securifies Lifigation; United States District Court, Northern District of Georgia,
Atlanta Division (Civit Action No. 1:99-CV-141-TWT}; deposition testimony April 2, 2003, and August 14,
2003; testified as to materiality, causation, inflation per share and damages as a result of allegations of
securities fraud (violations of the Securities Exchange Act of 1934, Rule 10b-5).

* Teleplus, Inc., v. Avantel, SA.; United States District Court, Western District of Texas, San Anionio
Division (Civil No. 8A-98-CA-0849 FB); deposition testimony March 28, 2003; trial testimony September
25, 26 and 29, 2003; {esfified as to the valuation of a reseller and marketer of long-distance telephone
services (primarily for domestic and international service in Mexico).

*  Russell Grigsby vs. ProTrader Group Management, I.L.C., et al.; American Arbitration Association
{Cause No. 70-180-00648-02); deposition tesimony March 7, 2003; arbitration hearing testimony
October 17 and November 3, 2003; testified in a fraud and shareholder oppression case as to the fair
value of a brokerage firm with specialization in day trading.

* Donald P. Williams vs. Peler O. Holliday, Ill, MD, and Open MRI of Decatur; Circut Court of Morgan
County, Alabama (Case Number: CV-00-974); testified at trial March 4, 2003; testified as to the value of
loan guarantees and the value of a business operating an MR in a shareholder oppression lawsuit.

¥ Menard, Inc. v. Commissioner of Infemnal Revenue; U.S. Tax Court; tesfified in trial February 27, 2003;
testified as to the compensation of executives in comparable and guldeline companies and the proper
valuation of incentive compensation benefits.

*  Richard Strauss, Sovereign Texas Homes, Itd., et al; vs. Wallace Sanders & Company, et al.; 191"
Judicial District, Dallas County, Texas (Cause No. 02-2562-J); deposition testimony February 14 and 20,
2003, testified as to materiality, causation, and damages as a result of allegations of improper
accounting.

*  Paul Dzera, Philip J. Gund and Siephen Marotta v. Zoffo Cooper, LL.C; American Arbitration
Association (Arbitration no. 18Y180143301), Newark, New Jersey; hearing testimony February 11,
2003; testified as to measures of economic foss associated with claims brought by defendant,

*Inre VISIONAMERICA, INC. SECURITIES LITIGATION; United States District Court, Middle District of
Tennessee, Nashville Division (Master File No. 3-00-0279); deposition testimony December 12, 2002;
testified as to materiality, causation, Inflation per share and damages as a result of allegations of
securities fraud jrvolving accounting misstatements {violations of the Securities Exchange Act of 1834,
Rule 10b-5).

In re National Golf Properties, Inc. Shareholder Litigation; (Masseo Investment Partners, Lid., Anne
Marle Rouleau, Thomas Feiman, IRA and Robert Lewis, On Bshalf of Themselves and All Others
Similarly Situated, vs. James M. Stanich, et al.; Superior Court of the State of California, County of Los
Angeles {Lead Case No. BC268215); deposition testimony November 22, 2002; testified as to fairness
and problems with a fairness opinion Involving a proposed acquisition of the public REIT, including
pracess, disclosure and allocations of proceeds problems.

*  Ralph R. Unstead, Jr., On behalf of Himself and Alf Other Similarly Situated, v. Intelect Communications,
Inc., et af.; U.S, District Court for the Northern District of Texas, Dallas Division (No. 3:99-CV-2604-M);
deposition tastimony Oclober 31, 2002; testified as to materiality, causation and damages in a class
action securities case.

¥ Physicians Resource Group, Inc. and EyeCorp, Inc., vs. Dr. David Meyer, et al,; U.S. Bankruptcy Court,
Northern District of Texas, Dallas Division; deposifion testimony October 22, 2002 trial testimony
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February 7, 2002; testified as to issues of solvency and reasonably equivalent damages as a result of
certain fransactions between the defendants and the plaintiffs prior o bankruptey.

" Maximicer, L.L.C,, vs. PepsiCo, Inc,, U.S. District Court for the Fastem District of Texas, Marshall
Division (No. 2-01-Cv-132{fjw)); deposition testimony October 21, 2002; trial testimony December 10,
2002; testified as to damages arising from claims of commercial defamation and other causes.

¥ HALCYON INVESTMENTS INC, fida B.AS.S, Inc, et al, vs. BASS, LLC fik/a LIVEWELL
ACQUISITION, LLC, BAS.S. {IP)., et al; AAA Arbitration (File No. 30 E 181 00434 02); deposition
testimony October 10, 2002, testified as to due diligence, disclosures and economic damages estimates
involving an agreement to sell a business between the parties (subject to confidentiality agreement).

* Jemy Krim, et al.; v. pcOrder.com, Inc., ef al; LS. District Court for the Westem District of Texas, Austin
Division (Master File No. A:00-CA-776-S8}, hearing testimony September 20, 2002, testified in a class
certification hearing on the trading of shares and source of shares purchased by proposed lead plaintiffs.

* APA EXCELSIOR Il LP, APA EXCELSIOR Iff OFFSHORE, LP APAFOSTIN PENNSYLVANIA
VENTURE CAPITAL FUND, CIN VENTURE NOMINEES LIMITED, STUART A. EPSTEIN and DAVID
EPSTEIN, v. PREMIERE TECHNOLOGIES, INC,,BOLAND T. JONES, PATRICK G.JONES, GEORGE
W. BAKER, SR., and RAYMOND H. PIRTLE, JR; U.S. District Court for the Narthem District of Georgia
{Civil Action Ne. 1:99-CV-1377-JOF); deposition testimony September 4, 2002, testified as to the
materiality of certain representations and damages in a securities case.

¥ Microtune, LP. v. Broadcom Corporation; U.S, District Court for the Eastern District of Texas, Sherman
Division (Civit Action No. 4:01-CV-023); deposition testimony August 28, 2002: testified as to the
reasonable royally in a patent infringement case.

* John F. Havens, On Behalf of Himseif and Al OGthers Similarly Situated, vs. James L. Pate, et al; and
Howard Lasker, On Behalf of Himself and All Others Similarly Situated, vs. James L. Pate, ef al; 295
Judicial District, Harris County, Texas (Cause No. 2002-16085); deposition testimeny July 15, 2002;
hearing testimony July 18, 2002; testified as to the materiality of certain information omitted from a proxy
to Pennzoi-Quaker State shareholders, issues with respect to the faimess opinion analysis by
Pennzoil's financial advisor, the determination of faimess and issues with respect to mergers and
acquisitions.

*  Lawrence D. Poliner, M.D. v. Texas Health Systems, et al; U.8. District Court, Northem District of
Texas, Dallas Division (Civit Action No. 3:00CV1007-P); deposition testimony May 20, 2002; testified as
to certain anti-competitive issues involving a specialist medical practice,

Y in re: Chartwell Health Care, Inc.; John H. Litzler, Chapter 7 Trustes, vs. Irving D. Boyes, ef af; U.S.
Bankruptcy Court, Northern District of Texas, Dallas Division {Case No. 398-38546-SAF-7); deposition
testimony April 25, 2002, testified as to solvency and economic losses of a nursing home operator.

*  Leonard Sauls, Jr, v. The Estate of William lLee Hafoh, Jr, Deceased, et al; In the Probate Court
Number One, Travis County, Texas {Cause No, 75278-A); deposition testimony March 22, 2002
testified as to the measurement of lost future eaming capacity, case setfled before issuance of
deposition transcript,

“  Leland Stenovich, et al., vs. Spencer F. Eccles, ef al.; Third Judicial District Court, Salt Lake County,
State of Utah (Class Action, Case No. 000907870); deposition testimony February 5 and 6, 2002:
testified as o standards of practice, faimess and adequacy of consideration in a class action lawsuit
refating to the acquisition of First Security Corporation by Wells Fargo.
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In re Computer Associates Class Action Securities Litigation: U.5. District Court for the Eastern District
of New York (Master File No. 98-CV-4839); deposition testimony January 23 and 24, 2002; testified as
to materiality, causation and damages in a securities fraud lawstit.

*  Pamela Graham Reeves vs. VIJ, Inc. d/b/a National Utilities Co./NUCO and Greer Industries, Inc.; U.S.
District Court for the Northern District of Texas-Fort Worth Division {Case No. 400=CV-1671-BE); trial
testimony January 9, 2002; testified as to market wages, cument job market and likelihood of
employment for an individua! alleged to have been wrongfully ferminated.

¥ Patricia E, Vincent and James R. Vincen! v. Bank of America Texas, N.A..; In the 88" Judicial District
Court, Dallas County, Texas (Cause No. DV88-00745); testimony in hearing in December 2000 and trial
testimony December 18, 2001; testified as to the proper calculation of interest on a home morigage and
common standards and practices for calculating mortgage interest,

Joan C. Howard and Charles A. Anderson, on behalf of themselves and alf others simitarly situated vs.
Everex Syslems, Inc., and Steven LW Hui, et al; U.8. District Court for the Northern District of
California {Case No. C 82 3742 CAL); deposition testimony November 19 and 20 and December 17,
2001; testified as to materiality, causation and damages in a securities fraud lawsuit,

Reinsurance Infematicnal Services Company, L.L.C. v. Lambert Fenchurch Group Limited, et al.; In the
98" Judicial District Court, Travis County Texas (Civil Action No. 99-00745); deposition testimony
September 20, 2001, testified as to fost profits and lost business value experienced by a reinsurance
broker relating to allegations of misrepresentations and breach of duty.

Robert Alpert, James Ventures, LP., Markus Investments, inc. and James Investments, Inc. vs.
Innovative Valve Technologies, Inc., ef al.; U.S. District Court for the Southem District of Texas, Houston
Division (Civil Action No. H-01-076); deposition testimony September 19, 2001; testified as to materiatity,
causation and damages in a securities fraud lawsuit,

Premier Lifestyles International Corporation vs. Electronic Clearing House, Inc.; XpresscheX, Inc., et al.;
Superior Court for the State of California, County of Los Angeles (Case No. BC230691); deposition
testimony September 17 and 27, 2001; trial testimony November 27 and 28, 2001; testified as fo lost
business opportunities and damages arising from various causes of action.

* In re Phycor Comoration Securifies Litigation; U.S. District Court for the Middle District of Tennessee,
Nashville Division (Civil Action No. 3-98-0834); deposition testimony August 8 and November 6, 2001;
testified as to materiality, causation and damages in a securities class action tawsuit,

Ben Higbee and Bridgestone Healthcare Managerent, Inc., vs. Bridgestone Heafthcare Management,
Inc., and David E. Sones; 101" Judicial District, Dallas County, Texas {Cause No. 00-7365-3);
deposition testimony June 21, 2001; testified as to prefiminary findings as to faimess of certain
fransactions involving a workers' compensation and rehabilitation business.

* Auto Wax Co., Inc. v. Mark V Products, Inc.; U.S. District Court for the Northern District of Texas, Dallas
Division (Civi! Action No. 3-89 CV 0982-T); deposition testimony Aprif 25, 2001, trial testimony June 29,
2001; testified as to the reasonable royalty and lost profits in a patent infringement and trademark
infringement case.
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: : Chapter 11

Case No. (8-12229-(MFW)
WASHINGTON MUTUAL, INC., et al.,!

(Jointly Administered)

Objection Deadline: January 25, 2012 at 4:00 p.m.
Heaving Date: February 1, 2012 at 10:30 a.m.
Debtors.

ORDER GRANTING MBS PLAINTIFFS’ MOTION TO
TEMPORARILY ALLOW CLAIM FOR VOTING PURPOSES

Upon the motion dated January 18, 2012 (the "Motion"), for the entry of an order

temporarily allowing MBS Plaintiffs’ Class Proof of Claim® for voting purposes, all as more
fully set forth in the Motion; and the Court having jurisdiction to consider the Motion and the
relief requested therein pursuant to 28 U.S.C. §§ 157 and 1334; and venue being proper before
this Court pursuant to 28 U.S.C. § 1409; and due and proper notice of the Motion having been
provided, and no other or further notice being required; and upon consideration of (i) the Motion,
and (ii) any objections or responses thereto, as well as the argument of counsel at the hearing
held on February 1, 2012; and after due deliberation and sufficient cause appearing therefor; and

for the reasons set forth by the Court at the conclusion of the Hearing;

T IS HEREBY ORDERED THAT:
1 The Motion is Granted.

2. The MBS Plaintiffs’ Class Proof of Claim is temporarily allowed as a
Class 12 General Unsecured Claim in the amount of $273,000,000 (Two Hundred Seventy-

! The Debtors in these chapter 11 cases and the last four digits of each Debtor’s federal tax identification

numbers are: (i) Washington Mutual, Inc. (3725) and (if} WMI Investment Corp, (5395).

?  Capitalized terms shail have the meanings ascribed to them in the motion unless defined otherwise herein.

2367312
OL/18/2012 19486541.1



Plan or any other plan of reorganization submitted in the above captioned bankruptcy case, and
that such allowance shall not prejudice the position of any party in interest with respect to the

allowance or amount of the claims for any other purpose.

Dated: February , 2012

HONORABLE MARY F. WALRATH
UNITED STATES BANKRUPTCY JUDGE



UNITED STATES BANKRUPTCY COURT
R SR o FOR THE DISTRICT OF DELAWARE

In re: : Chapter 11

Case No. 08-12229-(MFW)
WASHINGTON MUTUAL, INC., et al.,’
(Jointly Administered)

Objection Deadline: January 25, 2012 at 4:00 p.m.
Hearing Date: February 1, 2012 at 10:30 a.m.
Debtors.

ORDER GRANTING MBS PLAINTIFFS’ MOTION TO
TEMPORARILY ALLOW CLAIM FOR VOTING PURPOSES

Upon the motion dated January 18, 2012 (the "Motion"), for the entry of an order
temporarily allowing MBS Plaintiffs’ Class Proof of Claim* for voting purposes, all as more
fully set forth in the Motion; and the Court having jurisdiction to consider the Motion and the
relief requested therein pursuant to 28 U.S.C. §§ 157 and 1334; and venue being proper before
this Court pursuant to 28 U.S.C. § 1409; and due and proper notice of the Motion having been
provided, and no other or further notice being required; and upon consideration of (i) the Motion,
and (ii) any objections or responses thereto, as well as the argument of counsel at the hearing
held on February 1, 2012; and after due deliberation and sufficient cause appearing therefor; and

for the reasons set forth by the Court at the conclusion of the Hearing;

IT IS HEREBY ORDERED THAT:
1. The Motion is Granted.

2. The MBS Plaintiffs’ Class Proof of Claim is temporarily allowed as a
Class 12 General Unsecured Claim in the amount of $273,000,000 (Two Hundred Seventy-

' The Debtors in these chapter 11 cases and the last four digits of each Debtor’s federal tax identification

numbers are; (i) Washington Mutual, Inc. (3725) and (i) WMI Investment Corp. (5395).

2 Capitalized terms shall have the meanings ascribed to them in the motion unless defined otherwise herein.

2367372
01/18/2012 19486541 .t



Three Million Dollars) for the sole purpose of voting on Debtors’ proposed Seventh Amended
Plan or any other plan of reorganization submitted in the above captioned bankruptcy case, and
that such allowance shall not prejudice the position of any party in interest with respect to the

allowance or amount of the claims for any other purpose.

Dated: February , 2012

HONORABLE MARY F. WALRATH
UNITED STATES BANKRUPTCY JUDGE



CERTIFICATE OF SERVICE

L Craig J. Springer, hereby certify that on this 18th day of January, 2012, I caused copies
of the MBS Plaintiffs’ Motion to Temporarily Allow Claim for Voting Purposes to be served on

the attached service lst in the manner indicated.

—

Craig J. Springer (Bar NeJ5529)




SERVICT LEST

FIRST CL.ASS MAIL
& FLECTRONIC MAIL

*Charles Edward Sith. Bs.

Washington Mutual, Inc.

925 Fourth Avenue, Suite 2500
Seattle, WA 98104
chad.smith@wamuinc.net

FIRST CLASS MAIL

& ELECTRONIC MAIL
Brian S. Rosen, Esq.

Weil Gotshal & Manges LLP
767 Fifth Avenue

New York, NY 10153
brian.rosen@weil.com

FIRST CLASS MAIL

& ELECTRONIC MAIL

Peter Calamari, Esq.

Quinn Emanuel Urquhart & Sullivan, LLP
55 Madison Avenue, 22" Floor

New York, NY 10010
petercalamari@quinnemanuel.com

FIRST CLASS MAIL

& ELECTRONIC MAIL

Fred S. Hodara, Esq.

Akin Gump Stauss Hauer & Feld LLP
One Bryant Park

New York, NY 10036
fhodara@akingump.com

FIRST CLASS MAIL

& ELECTRONIC MAIL
Robert A. Sacks, Esq.
Sullivan & Cromwell LLP
125 Broad Street

New York, NY 10004
sacksr@sullcrom.com

FIRST CLASS MAIL

& ELECTRONIC MAIT,
Edgar G. Sargent, Esq.

Susman Godfrey, L.L.P.

1201 Third Avenue, Suite 3800
Seattle, WA 98101
esargent@susmangodfrey.com

FIRST CLASS MAIL
& ELECTRONIC MAIJL

- Thomas R. Califano, Esq.

DLA Piper US LLP

1251 Avenue of the Americas
New York, NY 10020
thomas.califano@dlapiper.com

HAND DELIVERY
& ELECTRONIC MAIL
Jane Leamy, Bsq.

Office of the United States Trustee

844 King Street, Suite 2207, #35
Wilmington, DE 19801
jane.m.leamy{@usdoj.gov

HAND DELIVERY

& ELECTRONIC MAIJL
Mark D. Collins, Esq.

Richards, Layton & Finger, P.A.
920 North King Street
Wilmington, DE 19801
collins@rlf.com

HAND DELIVERY

& ELECTRONIC MAIL
David B. Stratton, Esq.
Pepper Hamilton LLP

1313 N Market St, Suite 5100
Wilmington, DE 19801
strattond@pepperlaw.com

HAND DELIVERY

& ELECTRONIC MAIL
William P. Bowden, Esqg.

Ashby & Geddes, P.A.

500 Delaware Avenue, 8th Floor
Wilmington, DE 19801
whowden{@ashby-geddes.com

HAND DELIVERY

& ELECTRONIC MAJL
Neil Lapinski, Esq.

Elliott Greenleaf

1105 N. Market St., Suite 1700
Wilmington, DE 19801
nrl@elliottgreenleaf.com




HAND DELIVERY
& ELECTRONIC MAIL
M. Blake Cleary, Esq.

Young Conaway Stargatt & Taylor, LLP

1000 West Street, 17 Floor
Wilmington, DE 19801
mbcleary@ycst.com

HAND DELIVERY

& ELECTRONIC MAIL
Adam G. Landis, Esq.
Landis Rath & Cobb LLP

91 9-Market-Street; Suite-1800-

Wilmington, DE 19801
landis@lrclaw.com
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