
  

IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

____________________________________ 

      ) Chapter 11 

In re:      ) 

      ) Case No. 08-12229 (MFW) 

WASHINGTON MUTUAL, INC., et al.,
1
 ) Jointly Administered 

      )  

   Debtors  ) Obj. Deadline:  January 25, 2012 

      ) Hearing Date:  January 18, 2012 

____________________________________) Related to Docket No. 9358 

 

OPPOSITION TO MOTION OF WASHINGTON MUTUAL, INC.,  

AND WMI INVESTMENT CORP. FOR AN ORDER PURSUANT TO  

BANKRUPTCY RULE 9024, FEDERAL RULE OF CIVIL PROCEDURE 60(b)  

AND SECTION 105(a) OF THE BANKRUPTCY CODE, TO VACATE, IN PART,  

THE SEPTEMBER OPINION AND SEPTEMBER ORDER, AS A CONDITION  

OF MEDIATED SETTLEMENT EMBODIED IN THE SEVENTH AMENDED PLAN 
 

1. VR Global Partners, L.P., The Visium Funds, Black Horse Capital, Greywolf 

Capital Management LP, and Pine River Capital, L.P. (collectively, ―the TPS Group‖), by and 

through their undersigned counsel, submit this memorandum in opposition to the motion of 

Washington Mutual, Inc. and WMI Investment Corp. (collectively, ―the Debtors‖), on behalf of 

Aurelius Capital Management LP (―Aurelius‖), Centerbridge Partners, LP (―Centerbridge‖), 

Appaloosa Management, L.P. (―Appaloosa‖), and Owl Creek Asset Management, L.P. (―Owl 

Creek‖) (collectively, with their respective affiliates, ―the Settlement Noteholders‖), to vacate 

portions of this Court‘s opinion and order of September 13, 2011 (the ―September Opinion‖).
2
   

                                                 
1
  The Debtors in these chapter 11 cases along with the last four digits of each Debtor‘s federal tax 

identification number are:  (i) Washington Mutual, Inc. (3725); and (ii) WMI Investment Corp. (5395).  The 

Debtors‘ principal offices are located at 925 Fourth Avenue, Seattle, Washington 98104.  Unless otherwise 

indicated, capitalized terms us herein shall have the meanings ascribed by the Seventh Amended Plan of Affiliated 

Debtors Pursuant to Chapter 11 of the United States Bankruptcy Code [Docket No. 9178] (hereinafter, the ―Plan‖).  

2
  Although other parties have indicated their non-opposition to the motion (see Motion of Washington 

Mutual, Inc., and WMI Investment Corp. for an Order Pursuant To Bankruptcy Rule 9024, Federal Rule of Civil 

Procedure 60(b) and Section 105(a) of the Bankruptcy Code, To Vacate, in Part, the September Opinion and 

September Order, As a Condition Of Mediated Settlement Embodied in the Seventh Amended Plan, dated January 9, 

2012 (the ―Motion‖)  ¶ 1), the Settlement Noteholders are the only parties who actively desire the specific relief 

requested (see id. ¶ 18).  
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2. Vacatur as a condition of settlement is barred by binding Supreme Court and 

Third Circuit precedent.  The Court therefore should deny the Debtors‘ request that the Court 

issue an ―order‖ stating that it is inclined to grant the motion to vacate. 

3. Based on the extensive evidentiary record developed during four days of 

testimony this past summer, the Court concluded that ‖the Equity Committee and TPS Group 

have stated a colorable claim that the Settlement Noteholders engaged in insider trading.‖  

(September Opinion at 137.)  The Court thus granted standing to the Equity Committee to pursue 

claims of inequitable conduct against the Settlement Noteholders.  (Id. at 139.)  The evidence on 

which the Court relied was virtually unrefuted.  And yet, with no additional discovery, the Plan 

Proponents now present a settlement in which the Settlement Noteholders pay nothing, and no 

part of their claims are disallowed.  The only consequence to the Settlement Noteholders is that 

they stand to make a 7 percent profit on future secured loans to the Reorganized Debtor.  For this 

they receive full releases and a seat on the board of directors of the Reorganized Debtor.   

4. But perhaps the most breathtaking aspect of the Plan is the requirement that this 

Court vacate more than 30 pages of its September 13, 2011, opinion addressing several key 

issues, including the availability of a claim for equitable disallowance, the impact of 

confidentiality agreements and ―cleansing‖ provisions, and various insider trading issues 

(including the materiality of settlement negotiations in bankruptcy cases).   

5.  This requirement runs afoul of the Supreme Court‘s decision in U.S. Bancorp 

Mortgage Co. v. Bonner Mall Partnership, 513 U.S. 18 (1994), which is controlling.  As the 

Supreme Court held in Bonner Mall, a party forfeits its right to seek vacatur of an order when it 

moots its appeal of that order by settlement.  While the Supreme Court held that exceptional 

circumstances ―may conceivably counsel in favor of such a course,‖ such circumstances ―do not 
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include the mere fact that the settlement provides for vacatur.‖  Id. at 29.  Even if such 

circumstances exist, the Court must find that the public interest would be served by vacatur.  Id. 

at 26.  

6. No such circumstances are present here.  To the contrary, the Court‘s rulings 

regarding the inequitable conduct claims against the Settlement Noteholders are a matter of 

serious and widespread public interest.  The Court‘s rulings—unquestionably accurate and fully 

supported by the evidentiary record—have had a significant impact in this proceeding, and have 

been addressed by numerous commentators.  The Plan requirement that the Court simply sweep 

its ruling ―under the rug‖ is nothing less then an assault upon the integrity of this Court and the 

bankruptcy process.  

7. The Settlement Noteholders—the parties who demanded the vacatur condition—

bear the burden of showing ―equitable entitlement to the extraordinary remedy of vacatur.‖   See 

id. at 26.  These parties, however, do not submit any justification to the Court for this provision, 

by affidavit, brief, or otherwise.  The reason for this failure is obvious:  any conceivable 

arguments that the Settlement Noteholders could make in support of vacatur have been 

repeatedly rejected by courts in this Circuit.  

8. Instead, the Plan Proponents have decided that the Debtors alone should move for 

vacatur.  However, the Debtors fail to identify any extraordinary or exceptional circumstances 

justifying vacatur.  The Debtors argue that unless vacatur is granted the settlement will fail (an 

issue far from certain and not supported by any evidence), and that such failure will result in 

further delay, additional expenditure of judicial resources and potentially the loss of the benefits 

of the Global Settlement Agreement.  However, as numerous cases make clear, these are typical 

consequences and are not ―exceptional.‖  Indeed, if the reasons proffered by the Debtors were 
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sufficient, then vacatur would be permitted in any large bankruptcy case.  This is clearly not the 

case. 

9. The Settlement Noteholders‘ decision to ―roll the dice‖ with respect to the Equity 

Committee‘s standing motion bars them from seeking vacatur of the Court‘s September Opinion.  

Id. at 28.  They cannot now attempt to ―wash away the unfavorable outcome‖ as part of a 

settlement.  Id.  

A. The Court Denies Confirmation of the Sixth Amended Plan and Orders 

Discovery With Respect to Allegations of Inequitable Conduct By the 

Settlement Noteholders                                                                                 

10. On January 7, 2011, the Court denied confirmation of the Sixth Amended Plan 

due to certain deficiencies.  See In re Wash. Mut., Inc., 442 B.R. 314, 344-45, 365 (Bankr. D. 

Del. 2011).  Among other things, the Court noted that  

[O]ne of the individual creditors who objected to the Plan, Mr. 

Thoma, sought to introduce evidence that the Settlement 

Noteholders used their position in the negotiations to gain non-

public information about the Debtors which permitted them to 

trade in the Debtors‘ debt. While the evidence was not admitted 

because it was hearsay, the Court is reluctant to approve any 

releases of the Settlement Noteholders in light of those allegations. 

Id. at 349.   

11. In the wake of the Order denying confirmation of the Sixth Amended Plan, the 

Official Committee of Equity Security Holders (―Equity Committee‖) and the TPS Group sought 

discovery from the Settlement Noteholders with respect to Mr. Thoma‘s allegations.  

12. On February 8, 2011, during argument on the Equity Committee‘s motion to 

compel discovery, the Court expressed ―concern‖ regarding the issues Mr. Thoma raised with 

respect to the Settlement Noteholders‘ actions, and stated its desire to explore those issues:  ―He 
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raised an issue that the Court has a concern about.  And I think it should be explored.‖  (Equity 

Committee Motion to Compel Hr‘g Tr., 45:10-13, Feb. 8, 2011.)   

B. The Court Denies Confirmation of the Modified Sixth Amended Plan 

13. On July 13-15 and 18-21, 2011, this Court held a hearing to consider confirmation 

of the Modified Sixth Amended Plan.  A substantial portion of those hearings—nearly four days 

in total—were devoted to the allegations of inequitable conduct against the Settlement 

Noteholders in connection with their trading in the Debtors‘ securities, and the Equity 

Committee‘s related motion for standing to prosecute claims against the Settlement Noteholders 

on the Debtors‘ behalf (the ―Standing Motion‖).  A representative of each of the Settlement 

Noteholders was examined, and more than 200 exhibits were introduced as evidence.  

14. The parties submitted extensive post-hearing briefs, and the Court held closing 

arguments on August 24, 2011.  On September 13, 2011, the Court issued an opinion denying 

confirmation of the Modified Sixth Amended Plan.  [Docket No. 8612 (as previously defined, 

the ―September Opinion‖)].  Among other things, the Court, over the strenuous objections of the 

Settlement Noteholders, recognized the continued viability of the remedy of equitable 

disallowance.  (Id. at 112-17.)  The Court then spent more than 20 pages of its opinion analyzing, 

in meticulous detail, the law governing insider trading and the evidence adduced against the 

Settlement Noteholders, and concluded that ―the Equity Committee and TPS Group have stated a 

colorable claim that the Settlement Noteholders engaged in insider trading.‖  (September 

Opinion at 137.)   

15. The Court further rejected the Settlement Noteholders‘ contention that a ―finding 

of insider trading‖ would ―chill the participation of creditors in settlement discussions in 

bankruptcy cases of public companies.‖  (Id.)  Rather, the Court observed, ―creditors who want 

to participate in settlement discussions in which they receive material nonpublic information 
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about the debtor must either restrict their trading or establish an ethical wall between traders and 

participants in the bankruptcy case.‖  (Id. at 137-38.) 

C. The Court’s September Opinion Receives Widespread Attention 

16. The September Opinion has been widely reported in the national press.  See, e.g., 

Randall Chase, ―JUDGE REJECTS WAMU REORGANIZATION PLAN‖ AP (Sept. 13, 2011)
3
; Peg 

Brickley, ―WAMU CHAPTER 11 PLAN REJECTED AGAIN, IN PART‖ The Wall Street Journal Online 

(Sept. 14, 2011)
4
; ―WAMU  REORGANIZATION PLAN REJECTED AGAIN‖ Reuters (Sept. 14, 2011)

5
; 

Charles Duhigg and Peter Lattman, ―JUDGE SAYS HEDGE FUNDS MAY HAVE USED INSIDE 

INFORMATION‖ New York Times (Sept. 15, 2011).
6
  One blog reported:    

Last month, Judge Walrath issued a terrifically thorough 139-page 

decision denying the Wamu debtors‘ ‗Modified Sixth Amended 

Joint Plan of Affiliated Debtors.‘  Judge Walrath‘s opinion has 

become the topic of much debate and discussion, mainly due the 

fact that it addresses the Equity Committee‘s claims of insider 

trading against four major creditors. 

   

Cosgrove Bankruptcy Blog, ―Judge Walrath‘s September Opinion in the Wamu Case Covers a 

Wide Range of Issues Including the Valuation of NOLs and the Now Infamous Insider Trading 

Claims‖ (Oct. 11, 2011).
7
 

                                                 
3
  Available at http://seattletimes.nwsource.com/html/localnews/2016196687_apuswashingtonmutual 

bankruptcy.html.  A compendium of all media reports cited herein is attached as Exhibit A. 

4
  Available at http://online.wsj.com/article/SB10001424053111903927204576570583662908942.html.  

5
  Available at http://newsandinsight.thomsonreuters.com/Bankruptcy/News/2011/09_-

_September/WaMu_reorganization_plan_rejected_again/.  

6
  Available at http://dealbook.nytimes.com/2011/09/14/judge-says-hedge-funds-may-have-used-inside-

information/. 

7
  Available at http://www.cosgrovebankruptcyblog.com/post/11333534381/judge-walraths-september-

opinion-in-the-wamu-case.  See also, e.g., NACM (National Association of Credit Management) blog, ―WaMu 

Bankruptcy: It Ain‘t Over Till It‘s Over‖  (Sept. 15, 2011), available at http://blog.nacm.org/blog/shappell/wamu-

bankruptcy-it-aint-over-till-its-over; Tom Hals ―Analysis: WaMu Ruling May Change Big Bankruptcy 

Negotiations‖ Reuters (Sept. 21, 2011), available at http://newsandinsight.thomsonreuters.com/ 

Bankruptcy/News/2011/09_-_September/Analysis__WaMu_ruling_may_change_big_bankruptcy_negotiations/; 

Seeking Alpha, ―Washington Mutual Reorganization: Fund Insider Trading Charges Prompt Mediation Order‖ 

(Sept. 27, 2011), available at http://seekingalpha.com/article/296151-washington-mutual-reorganization-part-1-fund-
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17. The September Opinion also has received scholarly notice.  See Jonathan P. 

Friedland, Commercial Bankruptcy Litigation § 9:55 Equitable disallowance n.13; Marc 

Abrams, Joseph G. Minias, and Richard J. Kurdziel, ―Key Rulings from Delaware Bankruptcy 

Court's Rejection of Washington Mutual's Plan Of Reorganization,‖ J. of Bankr. L. 2011.12-3 

(―The Decision is significant both because of the large number of Chapter 11 cases filed in 

Delaware, and because courts outside of the Third Circuit tend to view decisions from Delaware 

bankruptcy courts as influential. Accordingly, all parties involved in Chapter 11 cases must be 

aware of the Decision's key holdings.‖); Lisa Schweitzer and Martin Kostov, ―Equitable 

Disallowance Rears Its Head in ‗WaMu,‘‖ N.Y.L.J., December 5, 2011.   

18. Perhaps most significant, however, has been the impact of the decision on legal 

practitioners and participants in bankruptcy cases.  At least six major law firms have produced 

memoranda and client alerts with respect to the September Opinion, all of which are available on 

the internet at the firms‘ websites and several of which were reproduced by various services.  

Uniformly, these memoranda acknowledge the importance of the Court‘s rulings concerning 

equitable disallowance and insider trading and their value in providing guidance for investors.  

For example, one firm notes that ―Judge Walrath‘s opinion will inform best practices for 

investors involved in plan negotiations with debtors, both before and during a bankruptcy 

proceeding.‖
8
  Another commented that ―the decision is a must-read for restructuring 

                                                                                                                                                             
insider-trading-charges-prompt-mediation-order http://seekingalpha.com/article/296155-washington-mutual-

reorganization-part-2-fund-insider-trading-charges-prompt-mediation-order; 8 No. 11 Westlaw Journal Bankruptcy 

3 ―Washington Mutual Loses Plan-Confirmation Bid Over Insider-Trading Claims‖ (Sept. 30, 2011); 26 No. 6 

Westlaw Journal Delaware Corporate 9 ―Washington Mutual Loses Plan-Confirmation Bid Over Insider-Trading 

Claims‖ (Oct. 3, 2011); 17 No. 11 Westlaw Journal Bank & Lender Liability 9 ―Washington Mutual Loses Plan-

Confirmation Bid Over Insider-Trading Claims‖ (Oct. 10, 2011). 

8
   Sullivan & Cromwell, ―RESTRUCTURING AND BANKRUPTCY ALERT: WASHINGTON MUTUAL DECISION 

REINFORCES APPLICABILITY OF INSIDER TRADING LAWS TO PARTICIPATION IN BANKRUPTCY NEGOTIATIONS‖ (Sept. 

27, 2011), available at http://www.sullcrom.com/Restructuring-and-Bankruptcy-Alert--Washington-Mutual-

Decision-Reinforces-Applicability-of-Insider-Trading-Laws-to-Participation-in-Bankruptcy-Negotiations-09-27-

2011/.  A compendium of all law firm comments cited herein is attached as Exhibit B. 
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professionals, particularly those in the distressed investing field . . . .  [D]istressed investors that 

regularly trade claims in bankruptcy cases would be well advised to consider the court's analysis 

of the insider-trading allegations in Washington Mutual.‖
9
     

19. Other reports similarly noted the importance of the Court‘s September Opinion: 

 Judge Walrath‘s opinion – one of the most comprehensive on the 

topic in some time – articulated the restrictions that must be 

implemented by distressed funds that participate in chapter 11 plan 

and settlement negotiations to comply with applicable securities 

laws . . . .  In light of this important ruling, creditors in a 

bankruptcy case should proceed carefully and cautiously when 

engaging in settlement or other discussions with the debtor and 

other stakeholders.
10

  

 The principal lesson from the Washington Mutual case is that claims 

traders who have access to confidential information need to be very 

careful about how and when they trade based upon that information . . . .  

The Washington Mutual decision should serve as a reminder that creditors 

cannot merely rely on a debtor‘s contractual commitment to publicly 

disclose confidential information at the end of a confidentiality period, but 

rather need to make sure that such information is actually disclosed . . . . 

Judge Walrath‘s ruling should serve as a reminder that claims traders and 

their counsel need to be vigilant in making sure that they know precisely 

when a debtor has released information to the public, and what 

information has been released, and that they do not engage in trading 

activities while in possession of information that is still confidential unless 

proper ethical walls are established and maintained.
11

 

 A recent 139-page decision (the ―Decision‖) with far-reaching implication 

for parties involved in chapter 11 proceedings . . . .  [C]ertain of Judge 

Walrath‘s rulings are significant for practitioners and participants in 

chapter 11 cases . . . .  The Decision is significant both because of the 

                                                 
9
  Jones Day, ―WAMU CONFIRMATION DENIED: INTEREST RATES, EQUITABLE DISALLOWANCE, AND INSIDER 

TRADING‖ (Nov./Dec. 2011), available at http://www.jonesday.com/wamu-confirmation-denied-interest-rates-

equitable-disallowance-and-insider-trading-12-01-2011/.   

10
  Kirkland & Ellis, Kirkland Alert: WAMU COURT‘S DECISION A LESSON FOR HEDGE FUNDS (Sept. 2011), 

available at http://www.kirkland.com/siteFiles/Publications/Alert_092611.pdf. 

11
  Shearman & Sterling, ―RISKS FOR CLAIMS TRADERS WHO HAVE ACCESS TO CONFIDENTIAL INFORMATION: 

LESSONS FROM THE RECENT WASHINGTON MUTUAL DECISION‖ (Oct. 5, 2011), available at 

http://www.shearman.com/risks-for-claims-traders-who-have-access-to-confidential-information--lessons-from-the-

recent-washington-mutual-decision-10-05-2011/.  Excerpts from this memo were reproduced by Mondaq Business 

Briefing (Oct. 11, 2011), ―UNITED STATES: RISKS FOR CLAIMS TRADERS WHO HAVE ACCESS TO CONFIDENTIAL 

INFORMATION: LESSONS FROM THE RECENT WASHINGTON MUTUAL DECISION.‖   
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large number of chapter 11 cases filed in Delaware, and because courts 

outside of the Third Circuit tend to view decisions form Delaware 

bankruptcy courts as influential.
12

  

 [T]he Court‘s analysis of the application of insider trading laws to claims 

traders in the bankruptcy process may have a significant impact on the 

way claims traders do business and on the way settlement and 

restructuring negotiations are conducted in bankruptcy.
13

 

D. The Debtors and Settlement Noteholders Insist That the Court Vacate Its 

September Opinion in Part                                                                               

20. While the Court held that colorable claims against the Settlement Noteholders 

existed, it directed ―that the parties go to mediation on this issue, as well as the issues that remain 

an impediment to confirmation of any plan or reorganization in this case.‖  (Id. at 138-39.)  Prior 

to the commencement of the mediation, each of the Settlement Noteholders sought to appeal the 

Court‘s decision.
14

  For the most part, the appeals assert that equitable disallowance is not an 

available remedy, (ACO Br. 16-20; Aurelius Br. 20-23, 24-27), that the Equity Committee 

lacked standing (ACO Br. 22-24; Aurelius Br. 23-24), and that the pleading requirements of the 

PSLRA were not met (ACO Br. 32-36; Aurelius Br. 31-36).  These motions are pending. 

                                                 
12

  Willkie, Farr & Gallagher, Client Memorandum: KEY RULINGS FROM DELAWARE BANKRUPTCY COURT‘S 

REJECTION OF WASHINGTON MUTUAL‘S PLAN OF REORGANIZATION (Sept. 20, 2011), available at 

http://www.willkie.com/files/tbl_s29Publications%5CFileUpload5686%5C3881%5CKey-Rulings-From-Delaware-

Bankruptcy-Court1.pdf.  

13
  Davis Polk Client Newsletter, INSOLVENCY AND RESTRUCTURING UPDATE: SECOND WASHINGTON 

MUTUAL PLAN CONFIRMATION DENIAL MAY HAVE SIGNIFICANT IMPACT ON CLAIMS TRADING AND PLAN 

NEGOTIATION (Sept. 20, 2011), available at http://www.davispolk.com/files/Publication/e6636a22-e0dd-4260-be16-

03a4df5e507c/Presentation/PublicationAttachment/06c77e1f-6190-4b3b-9a3d-

0417422e5f3e/091911_insolvency_restruct_update.pdf.  Excerpts from this memo were reproduced by the Harvard 

Law School Forum on Corporate Governance and Financial Regulation ―BANKRUPTCY COURT DECISION MAY 

IMPACT CLAIMS TRADING AND PLAN NEGOTIATION‖ (Oct. 6, 2011).   

14
  The Settlement Noteholders filed two appeals.  The brief of Aurelius (Memo of Aurelius Capital 

Management, LP for Leave to Appeal Under 28 U.S.C. § 158(a) (―Aurelius Br.‖) was filed in In re: Washington 

Mutual Inc., No. 11-cv-00971-GMS (D. Del. Oct. 13, 2011).  The brief of Appaloosa, Centerbridge, and Owl Creek 

(Joint Memorandum of Law of Appaloosa Management L.P., Centerbridge Partners LP, Owl Creek Asset 

Management LP. in Support of Motion for Leave to Appeal from the Decision of the Bankruptcy Court or, 

Alternatively, for Issuance of a Writ of Mandamus (―ACO Br.‖)) was filed in In Re: Washington Mutual Inc., No. 

11-cv-00979-GMS (D. Del. Oct. 14, 2011).   
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21. The mediation commenced on October 19, 2011.  According to the Debtors, the 

Plan is a result of that mediation.      

22. On December 12, 2011, the Debtors filed the Plan.  The Plan‘s proposed 

treatment of the inequitable conduct claims is nothing short of astonishing.  The Settlement 

Noteholders will not make any settlement payment, and none of their claims will be disallowed.  

They instead will receive full releases of all potential claims relating to their trading in the 

Debtors‘ securities in exchange for no consideration at all.  (Plan §§ 41.5 & 41.6.)  Indeed, 

notwithstanding the Court‘s conclusion that the Debtors‘ estates possess colorable inequitable 

conduct claims against the Settlement Noteholders, the Settlement Noteholders appear to have 

incurred no negative repercussions whatsoever in connection with the Plan.  In fact, the Plan 

contemplates that the Settlement Noteholders will make a secured loan (subject to various 

conditions) to the Reorganized Debtor at a 7 percent interest rate and will receive the right to 

appoint a director to the board of directors of the Reorganized Debtor.  (Disclosure Statement at 

24-26.)       

23. The Plan also requires that this Court enter an order  

withdrawing and vacating for all purposes (a) the September 

Order to the extent relating to the Standing Motion and (b) those 

portions of the September Opinion relating to the Standing 

Motion, including, but not limited to, (i) Section III(H) of the 

September Opinion, pages 108 through 139, and (ii) the first 

sentence on page 68, footnote 31 on page 70 and the last 

paragraph of Section III(D) of the September Opinion, page 73.  

(Id.)  These portions of the Court‘s September Opinion include (among other things) the Court‘s 

discussion and rulings concerning the viability of the remedy of equitable disallowance, the 

application of insider trading laws to settlement negotiations in bankruptcy proceedings, the 

impact of so-called ―cleansing provisions‖ in confidentiality agreements, and the independent 

obligations imposed on parties by the federal securities laws.  The vacatur requirement is also 
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directed at the Court‘s conclusion that creditors who receive material nonpublic information 

during settlement negotiations must either restrict trading or establish an ethical wall to prevent 

use of that information in trading decisions.   

24. According to the Debtors, the vacatur requirement was inserted at the insistence 

of the Settlement Noteholders ―[b]ecause … securities trading is at the core of [the Settlement 

Noteholders]‘s businesses . . . absent vacatur, they will have no choice but to clear themselves of 

the Equity Committee‘s allegations through litigation.‖  (Motion ¶ 18.)   

25. On January 9, 2012, the Debtors filed the Motion to Vacate.  The motion in title 

seeks vacatur, but in substance asks this Court to issue an order indicating that it would be 

inclined to vacate the September Opinion if the Plan is confirmed, and to advise legal publishers 

of the vacatur.  (Motion ¶¶ 20-21.)
15

  According to the Debtors, they intend to seek remand of all 

the pending appeals prior to confirmation (presumably because the divestiture rule deprives the 

Court of jurisdiction to vacate its opinion while the appeals are pending). 

I. VACATUR IS BARRED UNDER BONNER MALL AND THIRD CIRCUIT 

PRECEDENT  

A. The Supreme Court Requires “Exceptional Circumstances”  

To Justify Vacatur                                                                      

26. In U.S. Bancorp Mortgage Co. v. Bonner Mall Partnership, 513 U.S. 18 (1994) 

(―Bonner Mall‖), the Supreme Court prohibited vacatur except in the narrowest of 

circumstances.
16

  As the Bonner Mall Court observed, the remedy of vacatur is animated by 

                                                 
15

  This latter element is sometimes known as an ―Amtrak order,‖ based on the widely-criticized decision in 

Klein v. Amtrak, a personal injury case in which the court, as part of a settlement, vacated its opinions and instructed 

Westlaw and Lexis to remove them from their databases.  See Shannon P. Duffy, ―AFTER SETTLEMENT IN AMTRAK 

CASE, OPINIONS ERASED FROM LEXIS AND WESTLAW,‖ The Legal Intelligencer (Aug. 19, 2009).    

16
  The Debtors suggest that, because the September 15 Order was issued by this Court, and may not be final, a 

lesser standard than Bonner Mall applies.  (Motion ¶ 24 n. 15, ¶ 25 n. 16.)  But this is not the law in this Circuit.  
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considerations of mootness.  See id. at 25.  Thus, where a losing party seeks appellate review of 

the decision below, but its appeal becomes moot ―by the vagaries of circumstance,‖ the losing 

party may seek vacatur because it ―ought not in fairness be forced to acquiesce in the judgment.‖  

Id.  ―Where mootness results from settlement, however, the losing party has voluntarily forfeited 

[its] legal remedy by the ordinary processes of appeal or certiorari, thereby surrendering [its] 

claim to the equitable remedy of vacatur.‖  Id.  As such, the Supreme Court held, ―mootness by 

reason of settlement does not justify vacatur of a judgment under review.‖  Id. at 29.   

27. While the Supreme Court did allow that vacatur ―may conceivably‖ be available 

in connection with a settlement, it cautioned that the remedy should be granted only under 

―exceptional circumstances.‖  Id.  But ―the mere fact that the settlement agreement provides for 

vacatur‖ does not constitute ―exceptional circumstances.‖  Id.  Nor is the requirement met simply 

because the prevailing party joins in the request.  Bonner Mall, 513 U.S. at 26.  Vacatur, 

moreover, must be in the public interest.  As the Supreme Court explained in Bonner Mall, 

―[j]udicial precedents are presumptively correct and valuable to the legal community as a whole.  

They are not merely the property of private litigants and should stand unless a court concludes 

that the public interest would be served by a vacatur.‖  Id. at 26.  ―To allow a party who steps off 

the statutory path to employ the secondary remedy of vacatur as a refined form of collateral 

                                                                                                                                                             
See, e.g., Gammino v. SBC Communs., Inc., 2010 WL 1257653 (E.D. Pa. Mar. 29, 2010) (applying Bonner Mall 

standard in denying motion to vacate its own order on personal jurisdiction); Mahogany Run Condo. Ass'n v. ICG 

Realty Mgmt. Corp. (In Re: Icon Investment Trust No. 1), No. 399-00013, 2004 Bankr. LEXIS 183 (Bankr. D.V.I. 

Jan. 27, 2004) (applying Bonner Mall standard in denying motion to vacate its own order); PolyMASC Pharms., 

PLC v. Alza Corp., 2004 WL 633256 (D. Del. Mar. 26, 2004); (applying Bonner Mall standard in denying motion to 

vacate its own order); Avellino v. Herron, 181 F.R.D. 294 (E.D. Pa. 1998) (applying Bonner Mall standard in 

denying motion to vacate its own order denying a motion to dismiss); see also Sentinel Trust Co. v. Universal 

Bonding Ins. Co., 316 F.3d 213 (2003) (invoking Bonner Mall in determining Tennessee law regarding vacatur by 

the Tennessee Chancery Court of its own decision); McKinney v. Philadelphia Housing Auth., 2010 WL 2510382, 

2010 U.S. Dist. LEXIS 60410 (E.D. Pa. June 16, 2010) (applying Bonner Mall standard in determining whether to 

vacate is own order denying summary judgment in part); see generally Richard A. Rosen, SETTLEMENT 

AGREEMENTS IN COMMERCIAL DISPUTES: NEGOTIATING, DRAFTING AND ENFORCEMENT § 21.04 

Vacatur Upon Settlement After Bonner Mall.    
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attack on the judgment would -- quite apart from any considerations of fairness to the parties -- 

disturb the orderly operation of the federal judicial system.‖  Id. at 27.  See also Alvarez v. Smith, 

130 S. Ct. 576, 581, 175 L. Ed. 2d 447, 453 (2009) (―where mootness results from settlement 

rather than happenstance, the losing party has voluntarily forfeited his legal remedy and thereby 

surrendered his claim to the equitable remedy of vacatur‖).   

B. The Third Circuit Narrowly Construes the “Exceptional  

Circumstance” Exception                                                     

28. Even before the Bonner Mall decision, the Third Circuit had made clear that it 

would not vacate decisions as part of a settlement agreement.  In Clarendon, Ltd. v. Nu-West 

Industries, Inc., 936 F.2d 127 (3d Cir. 1991), the parties settled their dispute while an appeal was 

pending before the Court of Appeals and jointly moved that the District Court‘s opinion be 

vacated.  The Court of Appeals refused, noting that it ―routinely declined to approve such 

provisions.‖  Id. at 129.   The Court of Appeals explained that, ―[w]hen a clash between genuine 

adversaries produces a precedent . . . the judicial system ought not allow the social value of that 

precedent, created at cost to the public and other litigants, to be a bargaining chip in the process 

of settlement.  The precedent, a public act of a public official, is not the parties‘ property.‖  Id. 

(quoting Matter of Memorial Hosp. of Iowa County, Inc., 862 F.2d 1299, 1302 (7th Cir. 1988)).  

―[A]ction by the court,‖ the Court of Appeals said, ―can be neither purchased nor parleyed by the 

parties.‖ 936 F.2d at 129.
17

  

29. Bonner Mall only reinforced the Third Circuit‘s position, which has been repeated 

several times since.  See Donovan v. Punxsutawney Area School Bd., 336 F.3d 211, 218 (3d Cir. 

                                                 
17

  The Court of Appeals noted that its position differed from that of the Second Circuit.  Clarendon, 936 F.2d 

at 129.  Even after Bonner Mall, a few cases in the Second Circuit have applied a more flexible ―balancing‖ test.  

Not surprisingly, the Motion relies on more cases from that circuit than from this one.  But even these cases have 

been criticized and are generally not followed.  See, e.g., Young v. Cooper Cameron Corp., 2008 WL 1748462, at 

*4, 8-9 (S.D.N.Y. Apr. 15, 2008). 
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2003) (―neither ‗mootness by reason of settlement,‘ nor mootness due to the voluntary act of the 

losing party, justifies vacatur of a judgment‖) (citations omitted); Sentinel Trust Co. v. Universal 

Bonding Ins. Co., 316 F.3d 213, 220 (3d Cir. 2003) (vacatur should ―generally no[t]‖  be granted 

due to ―the public interest in judicial precedents that are presumptively correct and valuable to 

the legal community as a whole‖) (citation omitted);  Salovaara v. Jackson Nat'l Life Ins. Co., 

246 F.3d 289, 296 (3d Cir. 2001) (―[b]ecause mootness by reason of a settlement is a result of 

the voluntary actions of the party, it does not justify vacatur of a federal civil judgment‖) 

(citation omitted).   

30. Lower courts in this circuit have followed the lead of the Court of Appeals.  As 

one court noted in denying an unopposed motion to vacate its decision, ―settlement ordinarily 

bars vacatur.‖  Gammino v. SBC Commc’ns., Inc., 2010 WL 1257653, at *1, 2010 U.S. Dist. 

LEXIS 29843, at *4 (E.D. Pa. Mar. 29, 2010).  For example, the bankruptcy court in Mahogany 

Run Condo. Ass'n v. ICG Realty Mgmt. Corp. (In Re: Icon Investment Trust No. 1), No. 399-

00013, 2004 Bankr. LEXIS 183, at *10 (Bankr. D.V.I. Jan. 27, 2004), denied a motion to vacate 

an opinion that was on appeal even though the parties had settled.  The court held:  ―[t]he parties 

are free to sign written releases to satisfy each others‘ claims.  However, they are not free to 

agree to nullify a memorandum opinion and order of court which sets honorable precedent 

without appellate judicial review and determination.‖  Id. at *10.  Similarly, in PolyMASC 

Pharms., PLC v. Alza Corp., 2004 WL 633256 (D. Del. Mar. 26, 2004), the court refused to 

vacate an opinion it had issued in a patent dispute.  The parties settled while the judgment was on 

appeal, but the court held that was not enough to sustain the motion to vacate.  It held that 

―PolyMASC has not proven ‗exceptional circumstances‘ in the context of the parties‘ settlement 

warranting vacatur.‖  2004 WL 633256, at *2.  The court also refused to vacate its opinion in 
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Avellino v. Herron, 181 F.R.D. 294 (E.D. Pa. 1998), commenting that ―no public purpose, other 

than perhaps erasing what defendant may view as a meddlesome precedent, would be advanced 

by vacatur.‖  Id. at 297. 

31. In Devore v. City of Philadelphia, 2003 WL 21961975 (E.D. Pa. June 24, 2003), 

the defendants settled and then sought vacatur, which they said ―would serve the salutary 

purpose of abating the financial, reputational or other lasting personal effect the judgments 

would have on the individual defendants, who continue to deny any wrongdoing.‖  Id. at *1.  

Denying the unopposed motion to vacate, the court stated that ―we do not believe the law of this 

circuit permits this court to vacate a judgment in aid of settlement.‖  Id.
18

     

C. The Plan Proponents Have Failed To Establish An “Equitable Entitlement 

To The Extraordinary Remedy of Vacatur”                                   

1. Vacatur Would Not Serve the Public Interest 

32. The Court‘s September Opinion is unquestionably an important decision in the 

fields of both bankruptcy and securities law.  There is today in this country an intense focus by 

the public and the government on insider trading issues, as well as on ensuring the integrity of 

the securities markets.  The September Opinion centered directly on the intersection of the 

securities laws and bankruptcy proceedings, a topic that is being addressed with greater 

frequency. 

33. The Court provided necessary clarification on a number of important issues, 

including the availability of the remedy of equitable disallowance, the use of confidentiality 

                                                 
18

  The law in the State of Delaware is the same.  ―Justice does not require vacatur where the parties 

voluntarily settle a matter unless exceptional circumstances abound.‖  Tyson Foods, Inc. v. Aetos Corp., 818 A.2d 

145, 148 (Del. 2003).  As the Chancery Court explained, ―[i]n this republican democracy, our citizens place great 

value on public decision-making and on the rule of law.  It seems unnecessarily Orwellian to encourage a practice 

that erases -- in some vague but perceptible way -- a decision of a court rendered when a dispute was ‗live‘ at the 

instance of a party whose own conduct caused that decision not to be reviewed. A judicial decision is a public 

document.  [Movant]'s approach would convert the decisions of this court into a species of private property.‖  In re 

IBP S'holders Litig., 793 A.2d 396, 408-09 (Del. Ch. 2002) (footnotes omitted) (refusing vacatur), aff’d, 818 A.2d 

145 (Del. 2003).   
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provisions and so-called ―cleansing‖ provisions, the potential materiality of settlement 

negotiations, and the best practices for active traders who participate in such negotiations.  The 

prompt and extensive commentary on the September Opinion by law firms, scholars, and news 

outlets establish the widespread public interest in these rulings.  Indeed, the Settlement 

Noteholders themselves, in seeking expedited treatment of their motion for leave to appeal, 

pointed to ―the impact this type of opinion can have on other potential bankruptcies and 

securities suits.‖ (ACO Br. at 16.)  The widespread recognition of the importance of this 

decision, and the Settlement Noteholders‘ own admissions in prior filings, belie the claim that 

the September Opinion is of ―limited precedential effect‖ (Motion ¶ 3).
19

   

34. Vacatur of an opinion which has had such an impact would be extraordinary, if 

not unprecedented. Vacatur would undermine the precedential value of the decision and the 

ensuing uncertainty would affect the entire legal community.  Indeed it is likely that the 

Settlement Noteholders will declare that the Court reversed its ruling and vindicated them, 

further casting doubt on whether the Court‘s rulings in fact are to be followed or are simply of no 

force or effect.  Such a result is inconsistent with the policies articulated by the Supreme Court. 

35. The overwhelming public interests at issue should be determinative. See In re 

Admetric Biochem, Inc., 300 B.R. 141, 147 (Bankr. D. Mass. 2003). 

                                                 
19

  The precedential value of the September Opinion is not diminished by the procedural context of the 

Standing Motion (i.e., whether there were ―colorable‖ claims against for inequitable conduct against the Settlement 

Noteholders).  Avellino, 181 F.R.D. at 297 (court refused to vacate decision denying a motion to dismiss on grounds 

that it was not a ―final adjudication‖ and contained no findings of fact; assuming truth of facts does not destroy the 

value or the power of the court‘s opinion). 
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2. The Settlement Noteholders Have Failed To Meet Their Burden            

36. The Debtors report in their Motion that the Settlement Noteholders have ―made 

clear that, absent vacatur, they will have no choice but to clear themselves of the Equity 

Committee‘s allegations through litigation.‖  (Motion ¶ 18; see also ¶¶ 2-4, 18, 27-29.)
 20

     

37. The Settling Noteholders, who caused the mootness of their respective appeals by 

settling with the Equity Committee, thus bear the burden of establishing their ―equitable 

entitlement to the extraordinary remedy of vacatur.‖  Bonner Mall, 513 U.S. at 26.  They must at 

least demonstrate exceptional circumstances justifying vacatur, and the Court must conclude that 

the ―public interest would be served by a vacatur.‖  Id.  Faced with this heavy burden, the 

Settlement Noteholders present no facts or circumstances supporting the request for vacatur.  

They submit no brief or affidavit in support of the motion, and make no arguments at all.   As 

stated repeatedly in binding precedent, the fact that the Settlement Noteholders conditioned their 

agreement to the Plan on vacatur is not an exceptional circumstance warranting vacatur (see 

Motion at ¶ 18). 

38. This case is thus completely different than the few cases in which a court vacated 

an opinion in connection with a settlement.  For example, in Major League Baseball Props., Inc. 

v. Pacific Trading Cards, Inc., 150 F.3d 149 (2d Cir. 1998) (Motion ¶¶ 18, 31), the lower court 

denied Major League Baseball Properties‘ (―MLB‖) motion to enjoin defendant from infringing 

MLB‘s trademark.  MLB filed an emergency appeal to the Second Circuit and sought an 

injunction pending appeal.  At argument, the Second Circuit informed the parties that it was 

                                                 
20

  The argument that the settlement will collapse unless this Court surrenders to the Settlement Noteholders‘ 

demand is based entirely on what the Debtors report that the Settlement Noteholders said, presumably during 

mediation talks.  (Motion ¶ 18; see Local. Bankr. R. 9019-5(d)(i).)  It is, of course, obvious that ―parties typically 

engage in extensive bargaining, an intrinsic part of which almost invariably involves some puffery, or the 

exaggeration of one's position.‖  Promotion in Motion v. Kenny's Candy Co., No. 97-3512, 1999 U.S. Dist. LEXIS 

22173, at *14 (D.N.J. Nov. 30, 1999), citing Stickler v. Comm’r of Internal Revenue, 464 F.2d 368, 370 (3d Cir. 

1972).  See Harrelson Utilities,  2010 WL 4824419, at *3 n.2, 2010 Bankr. LEXIS 4122, at *8 n.2.   
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likely to grant the motion, and that the earliest the appeal could be heard was approximately two 

months later.  Defendant (the prevailing party) indicated that the injunction pending appeal 

would be ―financially ruinous.‖  The parties thereafter settled the matter but only on the 

condition that the lower court‘s decision was vacated.  The court held that, ―when a judgment is 

mooted by settlement, vacatur is usually not justified because the social value in preserving 

precedents in not outweighed by equitable considerations.‖  The court nonetheless found that 

these facts presented ―extraordinary circumstances‖ because MLB did not by its own initiative 

relinquish its right to vacatur.  Rather, the defendant strongly desired a settlement to avoid a 

bankruptcy.  The plaintiff, for its part, was willing to settle, but unless the lower court decision 

was vacated, plaintiff would be required to continue to test the merits of the district court‘s 

opinion in future unrelated cases.  This would in essence cause more litigation for MLB, not less.    

39. Similarly, McKinney v. Philadelphia Housing Authority, 2010 WL 2510382, 2010 

U.S. Dist. LEXIS 60410 (E.D. Pa. June 16, 2010) (Motion ¶ ¶ 25-27), involved a suit on behalf 

of a young woman who had suffered severe brain injury as a consequence of mold in her 

dwelling and needed immediate and expensive medical care.  The court granted in part and 

denied in part the summary judgment motion of defendant Philadelphia Housing Authority 

(―PHA‖).  Before trial, the parties entered into a settlement agreement, under which the plaintiffs 

agreed not to contest the PHA‘s motion for vacatur.   

40. The court acknowledged ―the disfavor with which the Third Circuit and the 

Supreme Court view vacatur of prior decisions,‖ and that ―there must be a finger on the scale 

against vacatur.‖  2010 WL 2510382, at *2, *4.  It nevertheless decided to vacate its opinion.  

The court focused on the recovery to the plaintiff, ―a young girl with a significant brain injury in 

need of a great deal of expensive care.‖  2010 WL 2510382, at *3.  The Court also noted the fact 
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that its summary judgment decision did not involve any issue of unsettled law and was ―fact-

specific‖ and ―idiosyncratic,‖ with only ―limited preclusive or precedential effect.‖  2010 WL 

2510382, at *2.
21

   Moreover, the court drew some comfort from the fact that PHA had won 

several issues in the summary judgment opinion and was not therefore just ―rolling the dice,‖ and 

then seeking to avoid an unfavorable decision through vacatur.   

41. These cases thus focused on the extraordinary impact on the prevailing party, 

which were facing catastrophic losses, and are otherwise distinguishable.  The September 

Opinion was not limited to ―fact-specific‖ inquiries with limited precedential effect, but rather 

focused on disputed legal issues which have already had an impact on the legal community and 

other bankruptcy proceedings.  Moreover, while the motion papers are silent on this issue, the 

only reason the Settlement Noteholders have insisted on vacatur is clear:  They wish to avoid the 

consequences of their decision to ―roll the dice‖ on the Standing Motion by seeking to vacate the 

unfavorable ruling.  Indeed, the Debtors seek to vacate only the portion of the September 

Opinion that is unfavorable to the Settlement Noteholders and to them.
22

  In both MLB and 

McKinney, the courts specifically found that the request for vacatur was not the result of such 

circumstances.   

42. The facts of this case are far closer to Young v. Cooper Cameron Corp., 2008 WL 

1748462 (S.D.N.Y. Apr. 15, 2008), in which the court denied vacatur.  The plaintiff brought suit 

against his former employer for failure to pay overtime wages, and the court granted partial 

summary judgment on liability to the plaintiff.  The parties then settled subject to the condition 

                                                 
21

  Such coverage as the story received in the press focused on the human interest aspects of the case, not the 

legal doctrines.  See, e.g., myfoxphilly.com, ―PHA Settles Mold Lawsuit for $9.5M,‖ 

http://www.myfoxphilly.com/dpp/news/local_news/pha-settles-mold-lawsuit-for-$9.5m.   

22
  The Debtors note that a small portion of the September Opinion that will be vacated held for the Settlement 

Noteholders, on the equitable subordination issue.  (Motion ¶ 33 n.17.)  As this Court well knows, that issue was of 

minor importance compared to those decided against the Settlement Noteholders.   
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that the court vacate its decision.  The defendant urged the court to apply a balancing test, but the 

court held that ―the Supreme Court has already balanced these interests, and decided that the 

public interest outweighs the interest in honoring settlements unless there are exceptional 

circumstances.‖  2008 WL 1748462, at *4.  In response to the movant‘s contention that the 

―decision does not affect any other parties,‖ that ―vacatur is of great importance to both parties,‖ 

and that ―vacatur saves judicial resources,‖ the court countered that ―[t]hese circumstances, 

however, are not ‗exceptional‘ but rather typify the vast majority of settlements.‖  Id. (quotation 

marks omitted).     

43. The court noted the precedential value of the decision and noted as well that the 

decision could also have an important effect on the defendant in considering whether to adjust 

the practices in question:  ―Indeed, it is the avoidance of any need to change its practices that is 

likely the very reason [defendant] seeks to vacate the partial summary judgment decision in this 

case.‖  2008 WL 1748462, at *4.  The court found that that the wage laws were designed to 

protect employees, and to the extent that defendant is violating the law, vacatur would make it 

more likely that it will continue to do so.  Id.     

44. The Young court‘s reasoning applies equally to this case.
23

 

                                                 
23

  The Debtors rely on a case from the Southern District of New York, Tommy Hilfiger Licensing, Inc. v. 

Costco Companies, Inc., 2002 WL 31654958, 2002 U.S. Dist. LEXIS 22696 (S.D.N.Y. Nov. 25, 2002) (Motion ¶ 

22).  This case incorrectly evaluated a motion to vacate by ―balanc[ing] the interests of honoring settlements reached 

by the parties against the public interest in the finality of judgments and the development of decisional law.‖  

Tommy Hilfiger, 2002 WL 31654958, at *2 (citation omitted).  In distinguishing Tommy Hilfiger, the Young court 

stated that ―the Supreme Court has already balanced these interests, and decided that the public interest outweighs 

the interest in honoring settlements unless there are exceptional circumstances.‖  2008 WL 1748462, at *4.  The 

Young court also noted that Tommy Hilfiger is the only case since 1996 (when the MLB case was decided) that 

granted vacatur, and that the decision ―does not discuss in what manner the circumstances presented constituted 

‗exceptional circumstances‘ or even allude to the need to show such circumstances.‖  Id. at *2.  Another case relied 

on by Debtors is BMC, LLC v. Verlan Fire Ins. Co., 2008 WL 2858737, 2008 U.S. Dist. LEXIS 56178 (W.D.N.Y. 

July 22, 2008) (Motion ¶¶ 25, 28, 33), which was decided two months after Young (which is not cited) and simply 

follows Tommy Hilfiger.  In any event, as noted supra at Section I.B., the Third Circuit has always had greater 

restrictions on vacatur than the Second Circuit.   
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3. The Debtors Do Not Present Any Exceptional Circumstances 

45. The Court found in its September Opinion that the Debtors failed to pursue claims 

of inequitable conduct against the Settlement Noteholders and that this failure was not justified.  

Indeed, the Debtors have consistently demonstrated hostility to the inequitable conduct claims 

and the Court‘s decision.  The Debtors‘ outright and vociferous rejection of the Court‘s decision 

in the face of unrefuted evidence demonstrating colorable claims of insider trading against the 

Settlement Noteholders renders their pleading suspect.
24

  Neither the Equity Committee nor 

Settlement Noteholders (the parties who apparently settled the claims) have submitted to the 

Court any of their respective justifications for conditioning the settlement on vacatur.  Instead, 

the Debtors alone make this motion. 

46. The Debtors provide a parade of ―horribles‖ that may result if the Court denies 

vacatur (and the Settlement Noteholders refuse to waive this condition). (Motion ¶ 27.)  The list 

includes continuing burden on the judicial resources of the Court, accrual of post-petition 

interest, diminished recoveries for certain constituencies, and the potential collapse of the Global 

Settlement Agreement.   

47. Courts have repeatedly held that these natural consequences of a failed settlement 

are not ―extraordinary.‖  The future expenditure of judicial resources and (in a bankruptcy) the 

continued accrual of interest are typical consequences of a settlement that falls through, and do 

not justify vacatur.  See Young, 2008 WL 1748462, at *5.  Furthermore, vacatur in circumstances 

such as these would have the perverse effect of fostering more, not less, litigation, because it 

would encourage others (particularly in large bankruptcies) to ―roll the dice‖ secure in the 

knowledge that they will be able to collaterally attack a negative result through vacatur.  Bonner 

                                                 
24

  Moreover, the Settlement Noteholders have threatened to seek relief in this proceeding as a result of the 

Debtors‘ failure to make appropriate disclosures under the Confidentiality Agreements. 
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Mall, 513 U.S. at 27-28; accord Summit Fin. Res., L.P. v. Kathy’s Gen. Store, Inc., 2011 WL 

3666607, at *2 (D. Kan. Aug. 22, 2011) (―The . . . argument similarly does not justify vacatur 

because vacating . . . might set precedent that would not conserve judicial resources in the 

future.‖).  In addition, these arguments ignore the considerable judicial resources that already 

have been expended in this case.  See, e.g., Young, 2008 WL 1748462, at *5; Avellino, 181 

F.R.D. at 297. 

48. The Debtors‘ arguments were rejected in In re Admetric Biochem, Inc., 300 B.R. 

141 (Bankr. D. Mass. 2003) as well.  In that case, the parties presented the court with a 

settlement which included a requirement of vacatur.  As here, they argued that, without vacatur, 

the party who had lost ―intend[ed] to appeal any final judgment entered in this matter . . . .  [T]he 

costs of an appeal, whether successful or not, would diminish or eliminate the recovery by the 

bankruptcy estate. … [T]he settlement will result in an immediate and substantial benefit to 

creditors, and will avoid potentially protracted and expensive litigation.‖  Id. at 144.  In addition, 

―the parties have touted the results of the settlement and have argued that the Court‘s September 

30, 2002 decision concerned merely a ‗fact-specific issue involving a mixed question of 

bankruptcy and state law, and thus does not have broad precedential significance.‘‖  Id. at 148.  

No creditors objected.  Id. at 142.   

49. The Court denied the motion to vacate.  It held that ―the public interest concerns 

discussed by the Supreme Court are determinative.‖  Id. at 147.  The justifications advanced by 

the parties, the Court held, ―do not justify relief from the operation of the judgment.‖  Id. at 148.  

Although the settlement itself, in isolation, was acceptable, id. at 145, the Court determined that 
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―[a] careful reading of the Supreme Court‘s decision in Bonner Mall compels the conclusion that 

vacatur is unwarranted.‖  Id.
25

  The same result should apply here. 

50. Finally, the argument for vacatur, besides lacking legal support, comes with 

especially ill grace when made on behalf of the Settlement Noteholders, since they were 

responsible in the first instance for the delays that have added costs to this proceeding.  Indeed, 

the delay in these proceedings (including the denial of confirmation of the Modified Sixth 

Amended Plan) was caused by the conduct of the Settlement Noteholders.  It was their deliberate 

decision to contest the Standing Motion (rather than settle) that resulted in the July hearing, and 

that led to the Court‘s extensive rulings in its September Opinion.  Moreover, the mediation, 

which was focused principally on the inequitable conduct claims, lasted for months.
26

     

51. The Settlement Noteholders ―rolled the dice,‖ Admetric, 300 B.R. at 148 (quoting 

Bonner Mall, 513 U.S. at 28), with respect to the standing motion.  They cannot use vacatur to 

―wash away‖ the unfavorable outcome.  Id.     

52. For the foregoing reasons, the Motion should be denied.   

                                                 
25

  The Debtors cite to another decision from the District of Massachusetts, Freedom Wireless, Inc. v. Boston 

Communications Group, Inc., 2006 WL 4451477, 2006 U.S. Dist. LEXIS 95871 (D. Mass. Oct. 11, 2006) (Motion 

¶¶ 22, 25, 32).  That decision does not cite any cases (it does not even mention Bonner Mall) and provides virtually 

no legal analysis.  The Debtors also cite Fairchild Aircraft Corp. v. Campbell (In re Fairchild Aircraft Corp.), 220 

B.R. 909, 917 (Bankr. W.D. Tex. 1998) (Motion ¶ 23).  That decision is inapposite.  As the Fairchild court 

observed, the movant‘s ―appeal was rendered moot not by its settlement, but by the passage of time.‖  220 B.R. at 

914.  Such is not the case here.   

26
  Likewise, ―[t]he mere fact that Debtor still believes the bankruptcy court's order is wrong is not grounds for 

vacatur.‖  Rafter Seven Ranches L.P. v. WNL Invs., L.L.C. (In re Rafter Seven Ranches L.P.), 414 B.R. 722, 742-43 

(B.A.P. 10th Cir. 2009); see also In re Harrelson Util., Inc., 2010 WL 4824419, at *3 (Bankr. E.D.N.C. Nov. 22, 

2010) (refusing to acquiesce to settlement agreement requiring vacatur, holding that ―[j]ust because a decision of 

this court is controversial or causes consternation, does not constitute an exceptional circumstance that would justify 

vacatur.‖). 
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