
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re:

WASHINGTON MUTUAL, INC., et al.,

Debtors.

)
)
)
)
)
)
)
)
)

Chapter 11

Case No. 08-12229 (MFW)

Jointly Administered

Objections Due: April 3, 2012 at 4:00 p.m. EDT
Hearing Date: April 17, 2012 at 10:30 a.m. EDT

MOTION OF GREGORY G. CAMAS TO EXTEND TIME TO FILE PROOF
OF CLAIM, DEEMING PROOF OF CLAIM TIMELY FILED, AND
CLASSIFYING CLAIM AS CLASS 12 CLAIM UNDER SEVENTH

AMENDED JOINT PLAN OF AFFILIATED DEBTORS PURSUANT TO
CHAPTER 11 OF THE UNITED STATES BANKRUPTCY CODE

Gregory G. Camas (“Camas”), by and through undersigned counsel, hereby

moves (the “Motion”) for entry of an order extending the time for Camas to file a

proof of claim, deeming his already-filed proof of claim (the “Claim”) timely filed,

and therefore classifying the Claim as a Class 12 Claim under the Seventh Amended

Joint Plan of Affiliated Debtors Pursuant to Chapter 11 of the United States

Bankruptcy Code (the “Plan”) [D.I. 9178]. In support of this Motion, Camas

respectfully states the following:

JURISDICTION AND VENUE

1. This Court has jurisdiction pursuant to 28 U.S.C. § 1334. This matter

is a core proceeding pursuant to 28 U.S.C. § 157(b)(2). Venue is proper before this

Court pursuant to 28 U.S.C. §§ 1408 and 1409. The bases for the relief requested

herein are sections 105(a) and 501 of title 11 of the United States Code (the
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“Bankruptcy Code”) and Rules 3003(c)(3) and 9006(b)(1) of the Federal Rules of

Bankruptcy Procedure (each a “Rule” and collectively the “Rules”).

FACTUAL BACKGROUND

2. Camas was employed by debtor Washington Mutual, Inc. and/or a

subsidiary thereof from 2004 until January 2009. Affidavit of Gregory G. Camas in

Support of Motion (the “Affidavit”) (filed contemporaneously herewith), ¶ 1.

3. In connection with his employment, Camas entered into that certain

Change in Control Agreement with Washington Mutual, Inc. Id., ¶ 2. A copy of the

Change in Control Agreement is attached as Exhibit 1 to the Affidavit.

4. The Change in Control Agreement, provides, in relevant part that:

If (i) [my] employment is terminated by Washington Mutual or its
successor without “cause” . . . upon or within two years after a
Change in Control or (ii) [I] resign[] for “good reason” . . . upon or
within two years after a Change in Control and reason for Washington
Mutual to terminate [me] for “cause” exists, then [I] shall be entitled
to receive , within five business after the effective date of such
termination or resignation, from Washington Mutual or its successor,
a lump sum equal to two times [my] annual compensation. . .

Change in Control Agreement, ¶ 5(c).

5. In or about January 2009, Camas employment was terminated without

cause. Affidavit, ¶ 4.

6. On September 26, 2008, the above-referenced debtors filed petitions

for relief under chapter 11 the Bankruptcy Code.

7. On or about April 20, 2009, the Federal Deposit Insurance

Corporation (the “FDIC”) sent Camas a letter, attached to the Affidavit as Exhibit 2,
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informing him that Washington Mutual Bank, Henderson, NV, In Receivership,

disaffirmed the Change in Control Agreement. Id., ¶ 6.

8. At that time, Camas believed that any recourse he had for pursuing a

claim in connection with the Change in Control Agreement was exhausted. Id., ¶ 7.

9. Although Camas was aware of the pendency of these bankruptcy

cases, he was unaware of any deadline that was established to file a proof of claim in

these bankruptcy cases and was unaware of any procedure to file a proof of claim.

Id., ¶ 8.

10. On or about February 9, 2009, Timothy J. Kelsey, who purports to be

an employee of the claims and noticing agent in these cases, Kurtzman Carson

Consultants, LLC, executed an affidavit swearing that on February 4, 2008, he

caused a copy of a Notice of Deadlines for Filing Proofs of Claims and a Proof of

Claim Form (collectively, the “Bar Date Package”) to be served on my via U.S. First

Class Mail. Affidavit of Service, Exhibit C, page 85 [D.I. 875]. This Affidavit of

Service was not filed until April 6, 2009.

11. On January 30, 2009, this Court entered an order establishing a proof

of claim bar date [D.I. 632]. That order was entered nearly one year after the date on

which Mr. Kelsey states he caused the Bar Date Package to be served on Camas.

The proof of claim bar date was March 31, 2009 (the “Bar Date”). Id.

12. The address at which Mr. Kelsey states Camas was served is Camas’

home address. Affidavit, ¶ 11. Camas’ customary practice is to review all mail that

he receives at his home each day that mail is delivered. Id. Camas does not recall
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receiving the Bar Date Package and therefore does not believe he received it. Id. If

he had received the Bar Date Package, Camas would have promptly acted on it by

filing a proof of claim before the deadline to file a proof of claim. Id.

13. In or about April 2011, another former employee of the debtors

advised Camas that that a procedure for filing such claims existed and that a Bar

Date had been established. Id., ¶ 12. As soon as practicable thereafter, on or about

April 21, 2011, Camas filed a proof of claim that appears on the claims register in

these cases as claim number 3966 and is attached to the Affidavit as Exhibit 3. Id.

14. Camas later became aware that the amount of his claim was different

than the amount set forth in claim number 3966. Id., ¶ 13. Therefore, or about

February 12, 2012, Camas filed an amended proof of claim that appears on the

claims register in these cases as claim number 4079 and is attached to the Affidavit

as Exhibit 4.

15. On February 24, 2012, this Court entered an order confirming the

Plan [D.I. 9759].

16. The Plan became effective on March 19, 2012 [D.I. 9933].

ARGUMENT

A. Sufficient Cause Exists to Extend the Time for Camas to File a Proof of
Claim.

17. Camas’ failure to file a proof of claim before the Bar Date is the result

of excusable neglect caused by the Debtors’ failure to provide notice to Camas of the
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Bar Date and Camas’ innocent misunderstanding of the claims process in these cases

and the parallel FDIC proceedings.

18. Bankruptcy Rule 3003(c)(3) provides that “[t]he court shall fix and

for cause shown may extend the time within which proofs of claim or interest may be

filed.” Fed. R. Bankr. P. 3003(c)(3).

19. Bankruptcy Rule 9006(b)(1) provides further authority for the Court

to extend the deadline to file an untimely proof of claim and states, in relevant part,

that:

when an act is required or allowed to be done at or within a specified
period by these rules or by a notice given thereunder or by order of
court, the court for cause shown may at any time in its discretion . . .
on motion made after the expiration of the specified period permit the
act to be done where the failure to act was the result of excusable
neglect.

Fed. R. Bankr. P. 9006(b)(1).

20. In Pioneer Inv. Servs. Corp. v. Brunswick Assocs. Ltd. P’ship, 507

U.S. 380 (1993), the United States Supreme Court addressed whether the failure of

an attorney to file a proof of claim prior to the bar date established excusable neglect.

The Supreme Court found that the phrase “excusable neglect” under Bankruptcy

Rule 9006(b)(1) should be given a flexible understanding. Pioneer, 507 U.S. at 389.

The Supreme Court held that “Congress plainly contemplated [in drafting

Bankruptcy Rule 9006(b)(1)] that the courts would be permitted, where appropriate,

to accept late filings caused by inadvertence, mistake, or carelessness, as well as by

intervening circumstances beyond the party’s control.” Id. at 388.
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21. The Pioneer Court concluded that the determination of excusable

neglect is “at bottom an equitable one, taking account of all relevant circumstances

surrounding the party’s omission,” including: (1) the danger of prejudice to the

debtor, (2) the length of the delay and its potential impact on judicial proceedings,

(3) the reason for the delay, including whether it was within the reasonable control of

the movant, and (4) whether the movant acted in good faith. Id. at 395.

22. Application of the Pioneer factors to the present case demonstrates

that Camas’ failure timely to file a proof of claim timely is the result of excusable

neglect.

i. The Debtors Will Not Be Prejudiced if Camas Are Allowed
to File Their Claims.

23. The Debtors and their estates will suffer little, if any, prejudice if

Camas is the deadline for him to file his proof of claim is extended and his Claim is

deemed timely filed. When determining whether allowance of a late-filed claim will

result in prejudice to a debtor, this Court has considered the following factors:

[1] whether the debtor was surprised or caught unaware by the assertion
of a claim that it had not anticipated;

[2] whether the payment of the claim would force the return of amounts
already paid out under the confirmed Plan or affect the distribution to
creditors;

[3] whether payment of the claim would jeopardize the success of the
debtor’s reorganization;

[4] whether allowance of the claim would adversely impact the debtor
actually or legally; and
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[5] whether allowance of the claim would open the floodgates to other
future claims.

In re Cable & Wireless USA, Inc., 338 B.R. 609, 614 (Bankr. D. Del. 2006) (“Other

factors . . . include the size of the claim with respect to the estate and whether the

plan was filed or confirmed with knowledge of the existence of the claim.”). See

Pro-Tec Servs., LLC v. Inacom Corp. (In re Inacom Corp.), Civ. A. 04–390–GMS,

2004 WL 2283599, *4 (D. Del. Oct. 4, 2004) (listing same five factors, reversing

bankruptcy court’s decision, and concluding that claim should be deemed timely

filed).

24. The Debtors are not being surprised or caught unaware by the

assertion of a claim that was unanticipated. To the contrary, Camas was an

employee of the Debtors and the Change in Control Agreement was entered into in

connection with such employment.

25. Accordingly, the Debtors had sufficient notice of the Claim well

before proposing the Plan. Courts have found that when debtors had notice of a

claim before a plan of reorganization is filed, the prejudice factor weighs in favor of

the claimant. In re Spring Ford Indus., Case No. 02–15015DWS, 2003 WL

21785960, at *6 (Bankr. E.D. Pa. July 25, 2003) (noting that debtors had “every

opportunity to take [the claim] into account in formulating the plan’s terms”);

Greyhound Lines, Inc. v. Rogers (In re Eagle Bus Mfg., Inc.), 62 F.3d 730, 737 (5th

Cir. 1995) (affirming finding of no prejudice, as plan was negotiated and approved

after debtor had notice of claims).
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26. The Debtors and their estates will not suffer any prejudice because

allowance and payment of the Claim would not jeopardize or adversely affect the

Debtors’ reorganization or force the return of amounts already paid out under the

Plan. The Debtors appear to be still actively engaged in the claims reconciliation

process and in the process of filing and adjudicating objections to certain contested

claims. Therefore, it is unclear how many and the amount of claims that ultimately

will be allowed. See Inacom, 2004 WL 2283599, at *4 (court finding that resolution

of claimant’s claim would not affect any distribution to creditors because debtor was

still engaged in claims reconciliation process and therefore final distribution to

creditors was not set and no evidence from either party suggested that amounts

already paid out under plan would have to be returned).

27. Finally, there is no reason to conclude that extending the bar date for

Camas would open the floodgates to future claims. Camas is unaware of other

claimants who have filed a motion similar to this Motion, and no evidence exists that

a “flood” of such motions would arise if the Motion is granted. See Inacom, 2004

WL 2283599, at *6 (finding that because debtor could not cite to any other party that

had filed a motion similar to appellant-claimant’s, there was no evidence that such a

“flood” would occur).

ii. The Length of the Delay is Excusable and a Result of the
Debtors’ Actions.

28. Camas’ failure to file a timely claim is excusable because it is the

direct result of the Debtors’ failure to deliver notice to the Camas. Courts have
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found that a known claimant’s failure to file a proof of claim constitutes excusable

neglect when the Debtors failed to provide actual notice to the claimant. See Spring

Ford Indus., 2003 WL 21785960, at *3-4 (questioning whether delay truly

prejudiced debtor when they had notice of pending action, noting that “[i]f the

Debtor is prejudiced, it is partially of its own doing.”); Manus Corp. v. NRG Energy,

Inc. (In re O’Brien Envtl. Energy, Inc.), 188 F.3d 116, 128-30 (3d Cir. 1999)

(reversing lower court, and holding that neglect was excusable in part due to debtor’s

failure “to properly alert and notify” creditor to objection to claim, and thus holding

that the “detrimental impact of this delay is as much [a result of the debtor’s

actions]”).

29. The Debtors have been on notice of Camas’ potential claim at least

January 2009, when Camas’ employment was terminated. Despite the Debtors’

knowledge Camas’ claims, the Debtors failed to provide Camas with the Bar Date

Package. Moreover, even if Camas did know about the bankruptcy cases, it was not

his duty to inquire about the Bar Date. Even when claimants know of a bankruptcy

case, courts have found that they have “no duty to inquire about the claims bar date”;

rather, they have the “right to assume that the statutory ‘reasonable notice’ will be

given them before their claims are forever barred.” Spring Ford, at *3 (quoting New

York v. New York, N.H. & H.R. Co., 344 U.S. 293, 297 (1953)). A creditor’s actual

knowledge of a bankruptcy proceeding “does not obviate the need for notice” nor

does the claimant have a “duty to investigate and inject himself into the
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proceedings.” Levin v. Maya Constr. Co. (In re Maya Constr. Co.), 78 F.3d 1395,

1399 (9th Cir. 1996) (reversing lower court).

30. Moreover, the length of delay in seeking leave to file late claims is

not significant given the procedural posture of these cases. The Plan has only

recently been confirmed. Thus, although the Bar Date was in March 2009, the Claim

will not prejudice these estates and distributions to creditors. Moreover, the Claim

was filed on or about April 21, 2011, long before the Plan was confirmed. Courts in

this circuit have found excusable neglect in the filing of claims after much greater

delay than is found here. Cf. Chemetron Corp. v. Jones, 72 F.3d 341 (3d Cir. 1995)

(reversing lower court decision, and remanding for further consideration regarding

excusable neglect, even though relief was requested two years after debtors’ plan

was confirmed).

iii. Camas Acted in Good Faith.

31. Camas has exercised good faith in pursuing resolution of their claims

against the appropriate parties. As explained above, Camas did not receive the Bar

Date Notice. Moreover, Camas innocently believed that the communications he

received from the FDIC were meant to foreclose his opportunity to pursue any claim

in respect of the Change if Control Agreement After learning of the Bar Date (which

was after the Bar Date had passed but long before the Plan was confirmed.), Camas

promptly filed the Claim. At no time has Camas acted in bad faith, and this factor as

well supports granting the relief requested herein.
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WHEREFORE, Camas respectfully request that the Court enter an Order

substantially in the form attached hereto as Exhibit A (1) extending the Bar Date for

Camas; (2) deeming the Claim timely filed; (3) classifying the Claim as a Class 12

Claim under the Plan; and (4) granting Camas such further relief as the Court deems

just and appropriate.

Dated: March 20, 2012 WOMBLE CARLYLE SANDRIDGE
& RICE, LLP

/s/ Thomas M. Horan
Francis A. Monaco, Jr. (DE Bar No. 2078)
Mark L. Desgrosseilliers (DE Bar No. 4083)
Thomas M. Horan (DE Bar No. 4641)
222 Delaware Avenue, Suite 1501
Wilmington, DE 19801
Telephone: (302) 252-4320
Facsimile: (302) 252-4330
E-mail: fmonaco@wcsr.com
E-mail: mdesgrosseilliers@wcsr.com
E-mail: thoran@wcsr.com

Counsel for Gregory G. Camas

WCSR 7129395v2



IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re:

WASHINGTON MUTUAL, INC., et al.,

Debtors.

)
)
)
)
)
)
)
)

Chapter 11

Case No. 08-12229 (MFW)

Jointly Administered

Re: D.I. _____________

ORDER GRANTING MOTION OF GREGORY G. CAMAS TO EXTEND
TIME TO FILE PROOF OF CLAIM AND DEEMING PROOF OF CLAIM

TIMELY FILED

Upon consideration of the motion (the “Motion”)1 of Gregory G. Camas

(“Camas”) for the entry of an order: (1) extending the Bar Date for Camas; and (2)

deeming the Claim timely filed; and it appearing that this Court has jurisdiction over

this matter; and it appearing that due and adequate notice of the Motion having been

given; and that no other or further notice need be provided; and it further appearing

that cause exists to grant the relief requested in the Motion; and upon all of the

proceedings had before the Court; and after due deliberation and sufficient cause

appearing therefor; it is hereby

ORDERED that the Motion is granted; and it is further

ORDERED that the deadline for filing a proof of claim set forth in the Bar

Date Order is extended; and it is further

1 Each capitalized term not defined herein shall have the meaning ascribed to it in the Motion.
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ORDERED that Camas’ Claim, as well as any further amending claims

Camas may file, shall be and hereby are deemed to have been timely filed within the

meaning of the Bar Date Order; and it is further

ORDERED that Camas’ Claim is classified as a Class 12 Claim under the

Seventh Amended Joint Plan of Affiliated Debtors Pursuant to Chapter 11 of the

United States Bankruptcy Code; and it is further

ORDERED that this Court shall retain jurisdiction with respect to all matters

arising from or in relation to the implementation of this Order.

Dated: ________________, 2012

The Honorable Mary F. Walrath
United States Bankruptcy Judge

WCSR 7176653v2
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