
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
       
In re:      : 
      :  Chapter 11 
WASHINGTON MUTUAL, INC., et al.,  :  Case No. 08-12229 

:  (MFW) Jointly 
:     

Debtors. : 
  :  Response Date:  February 14, 2013 
  :  Motion Date:  February 21, 2013 at 10:30 a.m. 

____________________________________: 
 

MOTION OF EDWARD F. BACH 
TO REINSTATE PROOF OF CLAIM 2855 

AND VACATE ORDER DISALLOWING CLAIM 
AND FOR ATTORNEYS’ FEES AND COSTS  

 
 

 Edward F. Bach (“Claimant”), by and through his undersigned counsel, hereby moves 

this Court for the entry of an Order (i) reinstating Proof of Claim 2855 (the “Claim”), (ii) 

vacating this Court’s prior order disallowing the Claim (D.I. 10181); and (iii) awarding Claimant 

attorneys’ fees and costs associated with the filing and prosecution of this Motion.  In support 

thereof, Claimant respectfully represents as follows: 

JURISDICTION AND VENUE 

1. The Court has jurisdiction to hear this Motion pursuant to 28 U.S.C. §§ 1334(a) 

and 157(a).  The Motion is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A) and (O).  

Venue is proper in this District pursuant to 28 U.S.C. § 1408. 

2. The statutory predicates for the relief requested are 11 U.S.C. § 502(j), 28 U.S.C. 

§ 1927, Rule 3008 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and 

Rule 60 of the Federal Rules of Civil Procedure. 
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BACKGROUND 

General Background 

3. On September 26, 2008 (the “Petition Date”), Washington Mutual, Inc. (“WMI”) 

and a related entity, WMI Investment Corp. (jointly with WMI, the “Debtors”) filed voluntary 

petitions for relief under Chapter 11 of title 11, United States Code (the “Bankruptcy Code”), 

docketed at the above caption.   

4. After the Petition Date, the Debtors remained in possession and control of their 

assets.  By Order dated February 23, 2012, this Court confirmed the Seventh Amended Joint Plan 

of Affiliated Debtors Pursuant to Chapter 11 of the United States Bankruptcy Code (the “Plan”).  

The effective date of the Plan was March 19, 2012 (the “Effective Date”).  On the Effective 

Date, certain of the Debtors’ assets were transferred to the WMI Liquidating Trust (“WMILT”) 

for distribution to creditors in accordance with the terms of the Plan. 

5. Prior to the Petition Date, WMI owned Washington Mutual Bank (“WMB”) and, 

through its ownership of WMB, WMI indirectly owned WMB’s subsidiaries. 

6. On September 25, 2008, one day prior to the Petition Date, the director of the 

Office of Thrift Supervision directed the FDIC to take immediate possession of the assets of 

WMB as receiver.  In its role as receiver, the FDIC sold substantially all of the assets of WMB to 

JP Morgan Chase Bank, National Association (“JPMC”).  The assets of WMB constituted 

substantially all of the operating banking assets of WMI. 

Claimant’s Retention Bonus Claim 

7. On March 17, 2009, Claimant filed the Claim, which was assigned proof of claim 

number 2855 in the amount of $577,000.00.  A true and correct copy of the Claim is attached 

hereto as Exhibit “A”.  The amount of the Claim – $577,000.00 – is based on the retention bonus 
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to which Claimant was entitled, as well as monies owed to Claimant under the Debtors’ 

Severance Plan.1  

The Debtors’ Objection to Claimant’s Claim  

8. On June 26, 2009, the Debtors filed their Fifth Omnibus (Substantive) Objection 

to Claims (the “5th Omnibus Objection”).  (D.I. 1233.)  Exhibit A of the 5th Omnibus Objection 

lists the Claim as objectionable.  As discussed in detail below, the hearing with respect to the 

Claim was adjourned multiple times.2   

9. When the 5th Omnibus Objection was filed, Claimant was not represented by 

counsel.  Claimant did not file a response to the 5th Omnibus Objection.   

10. The Debtors filed the 5th Omnibus Objection on June 26, 2009, but the Debtors 

postponed the hearing on the 5th Omnibus Objection on multiple occasions.  In fact, on March 

21, 2012, almost three years after the 5th Omnibus Objection was filed, this Court entered a 

scheduling order (the “March 21, 2012 Scheduling Order”) (D.I. 9947) establishing that the 

hearing on the 5th Omnibus Objection would be held on June 4, 2012.  The June 4, 2012 hearing 

date was later postponed.   

11. On May 11, 2012, WMILT filed a Certification of Counsel (the “May 11, 2012 

COC”) requesting that the Claim be disallowed.  A true and correct copy of the May 11, 2012 

COC is attached hereto as Exhibit “B”.  (D.I. 10163.)  Based on the May 11, 2012 COC, on May 

16, 2012, this Court entered an Order disallowing the Claim (the “May 16, 2012 Order”).  (D.I. 

10181).  A true and correct copy of the May 16, 2012 Order is attached hereto as Exhibit “C”. 

                                                 
1 Claimant expressly reserves his right to amend his Claim to add additional amounts owed to him by the Debtors 
based on his severance and other agreements with the Debtors. 
 
2  Between June 26, 2009 (the date on which the Debtors filed the 5th Omnibus Objection) and May, 2012, this Court 
entered several orders relating to certain of the other claims included in the 5th Omnibus Objection.  However, none 
of those orders ruled on the Debtors’ objection to the Claim at issue in the instant Motion. 
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However, no hearing with respect to the Claim was ever held.3  Rather, the May 11, 2012 COC 

represented that the claims listed on Exhibit A to the 5th Omnibus Objection should be 

disallowed, including Claimant’s Claim.  On May 16, 2012, this Court entered the May 16, 2012 

Order disallowing the Claim.   

12. The May 11, 2012 COC was an outright misrepresentation to the Court.  In fact, 

the March 23, 2012 Scheduling Order specifically provided that the hearing on the Claim would 

be held on June 4, 2012.  Because the Claim was disallowed prior to the scheduled June 4, 2012 

hearing, no evidentiary hearing was ever held on WMILT’s Objection to the Claim, and the 

Claim was disallowed without due process.  

In its Seventy-Ninth Omnibus Objection to Claims filed in August, 2012, WMILT Again 
Objected to the Claim           
 

13. On August 15, 2012, WMILT filed its Seventy-Ninth Omnibus (Substantive) 

Objection to Claims (the “79th Omnibus Objection”) (D.I. 10504.)  Despite that (a) the Debtors 

included their objection to the Claim in the 5th Omnibus Objection, and (b) WMILT has taken 

the position that the Claim was disallowed by this Court’s May 16, 2012 Order, in the 79th 

Omnibus Objection, WMILT again objected to the Claim and listed the Claim on Exhibit A-1 of 

its 79th Omnibus Objection.  Exhibit A-1 to the 79th Omnibus Objection is titled by WMILT as 

“Wrong Party Claims Remaining in the 5th and 6th Omnibus Objections” (emphasis added).  See 

WMILT’s Seventy-Ninth Omnibus Objection to Claims, Exhibit A-1, attached hereto as “D”.   

14. Had WMILT believed that Claimant had been given adequate notice of the 5th 

Omnibus Objection and/or that Claimant’s Claim had actually been disallowed by any previously 

                                                 
3 Notably, the docket does not reflect that the Debtors served any of the notices of the various scheduled hearings on 
the 5th Omnibus Objection on Claimant or any other party in interest.  The docket in the bankruptcy case does not 
show affidavits of mailing for the notices of hearings on the 5th Omnibus Objection nor does it reflect affidavits of 
mailings of the numerous certifications of counsel.  Thus, there is no way to know whether Claimant was, in fact, 
properly served with notice of the 5th Omnibus Objection at the time that the 5th Omnibus Objection was filed or 
when counsel for the Debtors and WMILT later adjourned that hearing on multiple occasions. 
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entered Order of this Court in connection with the 5th Omnibus Objection, there would have been 

no reason for WMILT to include the Claim on Exhibit A-1 to the 79th Omnibus Objection.  Yet, 

in the 79th Omnibus Objection WMILT found it necessary to again object to the Claim and 

include it in the list of allegedly “wrong party” claims.4  

RELIEF REQUESTED 

15. Pursuant to 11 U.S.C. § 502(j) and Bankruptcy Rule 3008, Claimant seeks 

reconsideration of the May 16, 2012 Order so that the Order is vacated to reinstate the Claim.  

Alternatively, Claimant seeks relief from the May 16, 2012 Order under Rule 60(b) of the 

Federal Rules of Civil Procedure, incorporated by Bankruptcy Rule. 

16. The May 16, 2012 Order was entered based on WMILT’s May 11, 2012 COC.  At 

that time, this Court had entered the March 23, 2012 Order stating that the hearing on the 5th 

Omnibus Objection would be held on June 4, 2012.  The June 4th hearing was never held.  Thus, 

the Claim was disallowed without due process, and the Claim should be reinstated in full.5 

Legal Standards 
 

17. Rule 3008 of the Bankruptcy Rules allows any party in interest to seek 

reconsideration of an Order allowing or disallowing a claim against the estate. 

18. Under Bankruptcy Rule 3008, the Bankruptcy Court may enter an “appropriate 

Order” reinstating a claim after notice and hearing.  

                                                 
4  In the 79th Omnibus Objection, WMILT argues, as the Debtors argued in the 5th Omnibus Objection, that there had 
not been a “change in control,” and, therefore, the Debtors did not have any obligation to Claimant.  As discussed in 
footnote 5 infra, the present Motion does not address the substantive basis for WMILT’s objection to the Claim. 
5  As to the substantive aspects of the 5th Omnibus Objection, the basis for the WMILT’s objection is wholly without 
merit as (i) the Claim is based on a valid and enforceable obligation of the Debtors under Claimant’s retention bonus 
agreement and the Debtors’ severance plan, (ii) a “change in control” has, in fact, occurred, and (iii) Claimant was 
terminated for reasons other than “cause.”  However, the substance of WMILT’s arguments in the 5th Omnibus 
Objection and 79th Omnibus Objection need not be determined by the Court in its ruling on the present Motion.  In 
fact, as discussed infra, this Court has entered the Scheduling Order and the Amended Scheduling Order, both of 
which set out the specific procedures and deadlines by which the parties will exchange discovery and this Court will 
rule on WMILT’s numerous objections to employee claims, including the Claim. 
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19. 11 U.S.C. § 502(j) provides that a claim that has been disallowed may be 

reconsidered for cause based on the equities of the case. 

20. Rule 60(b) of the Federal Rules of Civil Procedure, as incorporated into 

Bankruptcy Rule 9024, likewise provides a basis for vacating the May 16, 2012 Order: 

On motion and upon such terms as are just, the court may relieve a 
party or a party’s legal representative from a final judgment, order, or 
proceeding for the following reasons: (1) mistake, inadvertence, 
surprise, or excusable neglect; . . . or (6) any other reason justifying 
relief from the operation of the judgment.  
 

Fed. R. Bankr. Pro. 9024. 
 

21. This Motion is timely filed under Fed. R. Civ. Pro. 60(c)(1), which provides:  

“Timing.  A motion under Rule 60(b) must be made within a reasonable time – and for reasons 

(1), (2) and (3) [of Rule 60(b)] no later than one year after the entry of the judgment or order or 

the date of the proceeding. 

22. The Order disallowing the Claim was entered on May 16, 2012.  This Motion for 

reconsideration is being filed within one year of the May 16, 2012 Order and, therefore, is 

timely. 

 
Even if the Debtors Gave Proper Notice to Claimant of the 5th Omnibus Objection, 
Claimant’s Failure To Respond To The 5th Omnibus Objection Amounts to “Excusable 
Neglect” Under Fed. R. Civ. Pro. 60(b)(1) and the Claim Should be Reinstated   
 

23. Even if the Debtors had given Claimant proper notice of the 5th Omnibus 

Objection,6 Claimant’s failure to timely respond to the 5th Omnibus Objection amounts to 

“excusable neglect.” See Pioneer Inv. Servs Co. v. Brunswick Assocs. Ltd. P’ship., 507 U.S. 380, 

389, 113 S.Ct. 1489, 123 L.Ed.2d 74 (1993). 

                                                 
6 As noted above, since the docket does not reflect the filing of an affidavit of service for Notice to Claimants of the 
6th Omnibus Objection, it is impossible for Claimant to know whether or not the Debtor gave him proper notice of 
the 6th Omnibus Objection and what address, if any, the Debtor used for such notice to Claimant.  
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24. In Pioneer, the Supreme Court, interpreting Bankruptcy Rule 9006(b)(1), took a 

broad view of “excusable neglect,” instructing courts to take into account “equitable 

circumstances” in determining whether a party’s acts constitute excusable neglect.7  See Pioneer, 

507 U.S. at 395.  See Chao v. Roy's Const., Inc., 517 F.3d 180, 183 (3d Cir. 2008) (“In George 

Harms Construction Co. v. Chao, 371 F.3d 156 (3d Cir.2004), we noted that the relevant factors 

for evaluating an “excusable neglect” motion include “the danger of prejudice ..., the length of 

the delay and its potential impact on judicial proceedings, the reason for the delay, including 

whether it was within the reasonable control of the movant, and whether the movant acted in 

good faith.” See id. at 163-64 (quoting Pioneer Inv. Servs. v. Brunswick Assocs., 507 U.S. 380, 

395, 113 S.Ct. 1489, 123 L.Ed.2d 74 (1993). See also In re Dartmoor Homes, Inc., 175 B.R. 659, 

665 (Bankr. N.D., III 1994)(under Pioneer, taking into account “equitable circumstances” means 

that a court can find “excusable neglect” even in situations when a party’s actions or failure to 

act was the result of carelessness or mistake). 

25. Under Pioneer, a determination of whether neglect is “excusable” “is at bottom an 

equitable one taking account of all relevant circumstances surrounding the party’s omission.” 

Pioneer, 507 U.S. at 395.  Such circumstances include “the danger of prejudice to the Debtors, 

the length of the delay and its potential impairment of judicial proceedings, the reason for the 

delay, including whether it was within the reasonable interest of the Movant, and whether the 

Movant acted in good faith.” Id. (emphasis added). 

26. In In re FLYi, Inc., interpreting Pioneer, this Court expressly found that: 

                                                 
7 At issue in Pioneer was whether a creditor’s late filing of a proof of claim after the bar date would be permitted on 
the basis of “excusable neglect.” Similar reasoning should apply to claimant’s failure to respond to the 5th Omnibus 
Objection. 
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Consequently the Supreme Court in Pioneer concluded that “the 
‘excusable neglect’ standard of Rule 9006(b)(1) is not limited to 
situations where the failure to timely file is due to circumstances 
beyond the control of the filer.” 507 U.S. at 391. Rather, it 
adopted the test of the court below which considered “the danger 
of prejudice to the debtor, the length of the delay and its potential 
impact on judicial proceedings, the reason for the delay, including 
whether it was within the reasonable control of the movant, and 
whether the movant acted in good faith.” Id. at 395.   
 
Courts have used a similar analysis in considering whether to allow 
amended claims, although in the absence of prejudice to other 
parties courts will freely allow amendment of a proof of claim after 
the bar date has elapsed. Enron Corp., 419 F.3d at 133–34 (“While 
belated amendments will ordinarily be ‘freely allowed’ where other 
parties will not be prejudiced, belated new claims will ordinarily 
be denied, even absent prejudice, unless the reason for the delay is 
compelling.”). 
 
Applying the Pioneer standard to the facts of the instant case, the 
Court concludes that even if the claim asserted by Loudoun were a 
new claim, and not simply an amendment of an existing claim, any 
delay in asserting the claim is due to excusable neglect. In this 
case there is no danger of prejudice to the estate because the 
Trust is still in the process of objecting to claims and no 
distribution has yet been made to the general unsecured 
creditors. See, e.g., O'Brien Environmental, 188 F.3d at 128 
(finding no prejudice though plan had been confirmed and gone 
effective because allowance of claim would not require the return 
of any funds distributed thus far to creditors). 
 . . .  
The Court finds that the length of the delay, though eighteen 
months, is not too long in the context of this case, given that the 
litigation between the estate and Loudoun has been active for less 
than nine months.  See, e.g., Chemetron Corp. v. Jones, 72 F.3d 
341, 350 (3d Cir.1995) (fact that claim was filed four years after 
bar date and two years after plan was confirmed did not mandate 
conclusion that there was no excusable neglect); Greyhound Lines, 
Inc. v. Rogers (In re Eagle Bus Mfg., Inc.), 62 F.3d 730, 740 (5th 
Cir.1995) (finding excusable neglect though delay was six to eight 
months because debtor had contributed to delay by negotiating 
with claimant during that period). 

In re FLYi, Inc., 05-20011MFW, 2008 WL 170555 (Bankr. D. Del. Jan. 16, 2008)(emphasis 
added). 
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27. Here, even if Claimant received proper notice of the 5th Omnibus Objection to 

Claims, at that time, he was not represented by counsel and was not aware that his failure to 

reply could result in the elimination of his entire claim.   

28. The Debtors and WMILT waited nearly three years between the time that they 

filed the 5th Omnibus Objection and the time that they filed the May 11, 2012 COC representing 

to this Court that the Claim should be disallowed.  During that time period, based on the 

elimination of his job with Wamu, Claimant relocated twice.  When the 5th Omnibus Objection 

was filed on or about March 19, 2009, Claimant was not represented by counsel.  Claimant could 

not reasonably have known that an objection to his claim filed in 2009 would languish on this 

Court’s docket for nearly three years until WMILT decided to file the May 11, 2012 COC. 

29. Importantly, reinstatement of the Claim will have no impact on the substantive 

determination of the allowance of the Claim.  In this case, the claims objection process, while 

begun several years ago, is far from concluded. In fact, in August and September, 2012, WMILT 

filed numerous additional objections to hundreds of employee-related claims.  WMILT’s 

employee-related claims objections are in the early stages of litigation.  Vacating the May 16, 

2012 Order with respect to the disallowance of the Claim will have no impact on this judicial 

proceedings and will not prejudice WMILT.   

30. On October 17, 2012, this Court entered the Agreed Order Establishing 

Procedures and Deadlines Concerning Hearing on Employee Claims and Discovery in 

Connection Therewith (the “Scheduling Order”) (D.I. 10777), setting out the dates and deadlines 

for discovery and trial relating to all employee claims to which the Debtors/WMILT objected.  A 

true and correct copy of the Scheduling Order is attached hereto as Exhibit “E”.  
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31. Claimant is expressly included on the list of claimants whose claims are subject 

to the deadlines set out in the Scheduling Order.  See Exhibit “A” to the Scheduling Order.  

Listing the Claimant on the Scheduling Order is further evidence that Claimant’s Claim was not 

properly disallowed by the May 16, 2012 Order and that reinstating the Claim will not result in 

any prejudice to WMILT. 

32. On January 7, 2013, at the request of WMILT and certain other employee 

claimants, this Court amended the Scheduling Order and postponed for 60 days the majority of 

the deadlines for discovery and other matters relevant to WMILT’s objections to employee 

claims.  See Agreed Order Amending Scheduling Orders with Respect to Employee Claims 

Hearings and Adversary Proceedings (the “Amended Scheduling Order”).  (D.I. 10975.)   

33. Under the terms of the Scheduling Order and the Amended Scheduling Order, this 

Court will try the various legal and factual issues relating to the employee claims in stages.  The 

first hearing – only as to whether a “change in control” occurred – is not scheduled to begin until 

June 3, 2013. 

34. The vast majority of the deadlines set out in the Scheduling Order and the 

Amended Scheduling Order have not yet passed.  If the Claim is reinstated, the allowance or 

disallowance of the Claim will be determined in accordance with the procedures set out by this 

Court in the Scheduling Order and the Amended Scheduling Order.  Reinstating the Claim will 

not harm or prejudice WMILT in any way, as WMILT is pursuing similar substantive objections 

to many former employees’ claims, with a similar factual basis to Claimant’s Claim. 

35. Thus, reinstating the Claim and including the Claim in the process established by 

this Court for the determination of other hundreds of other employee claims will have no 
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detrimental effect on the administration of the liquidating trust or any other aspect of the post-

confirmation administration of WMILT’s assets. 

UNDER 28 U.S.C. §1927, WMILT’S COUNSEL IS LIABLE FOR PAYMENT OF 
CLAIMANT’S COUNSEL’S FEES AND EXPENSES ASSOCIATED WITH THE 
PROSECUTION OF THIS MOTION         
 

36. Under 28 U.S.C. §1927, WMILT’s counsel is liable for the payment of 

Claimant’s attorneys’ fees and expenses incurred in connection with the preparation and 

prosecution of this Motion.   

37. For many months, WMILT’s counsel assured Claimant’s counsel that they would 

enter into a stipulation to reinstate the Claim.  However, after almost six months of negotiations 

regarding a stipulation, WMILT’s counsel unilaterally decided that it would not enter into such a 

stipulation and informed Claimant’s counsel that, in order for the Claim to be reinstated, it would 

be necessary for Claimant to file a Motion seeking that reinstatement of the Claim. 

38. Under 28 U.S.C. §1927, this Court may compel WMILT’s counsel to pay 

Claimants’ attorneys’ fees and costs incurred in connection with the drafting and prosecution of 

the present Motion: 

Any attorney or other person admitted to conduct cases in 
any court of the United State or any Territory thereof who 
multiplies the proceedings in any case unreasonably and 
vexatiously may be required by the court to satisfy 
personally the excess costs, expenses, and attorneys’ fees 
reasonably incurred because of such conduct. 
 

28 U.S.C. §1927. 

39. According to this Court in In re Kaiser Group Int’l, Inc.: 

The Third Circuit, however, has held that bankruptcy courts have the 
power to grant sanctions under section 1927. See, e.g., In re Schaefer Salt 
Recovery, Inc., 542 F.3d 90, 105 (3d Cir.2008) (finding that although 
bankruptcy court is not a court of the United States, it has the authority to 
impose sanctions under § 1927 because it is a unit of the district court). 
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See also In re Cohoes Indus. Terminal, Inc., 931 F.2d 222, 230 (2d 
Cir.1991) (finding that a “bankruptcy court may impose sanctions 
pursuant to 28 U.S.C. § 1927” without discussion). 
 

In re Kaiser Group Int’l, Inc., 445 B.R. 361, 368 (Bankr. D. Del. 2011); see also In re Keeler, 
440 B.R. 354, 367 (Bankr. E.D. Pa. 2009). 
 

40. In In re Kaiser Group Int’l, this Court found that sanctions against the debtors 

were warranted under 28 U.S.C. §1927:  “The actions of the Debtors have unduly multiplied the 

proceedings and warrant an award of attorneys' fees and costs under section 1927.  Hopefully, 

the imposition of sanctions will cause the Debtors to cease this improper activity, which wastes 

not only counsel's time but the Court's as well.”  In re Kaiser Group Int’l, 445 at 369. 

41. In American Remanufacturers, Inc., Judge Walsh found that a court may impose 

sanctions under 28 U.S.C. 1927 under the following circumstances: 

“Section 1927 requires a court to find an attorney has (1) multiplied 
proceedings; (2) in an unreasonable and vexatious manner; (3) thereby 
increasing the costs of the proceedings; and (4) doing so in bad faith or by 
intentional misconduct.” In re Schaefer Salt Recovery, Inc., 542 F.3d 90, 
101 (3d Cir.2008) (internal quotation marks omitted). Section 1927 
“covers the multiplication of proceedings that prolong  the litigation of a 
case,” and as such “it has been interpreted to impose a continuing 
obligation on attorneys to dismiss claims that are no longer viable.” Id. at 
101–102 (internal quotation marks omitted).  Federal Rule of Bankruptcy 
Procedure 7054(b) provides that “[t]he court may allow costs to the 
prevailing party....” The award of costs is discretionary. Northwestern 
Corp. v. Magten Asset Mgmt. Corp. (In re Northwestern Corp.), 326 B.R. 
519, 529 (Bankr.D.Del.2005).  
 

In re Am. Remanufacturers, Inc., 453 B.R. 235, 237-38 (Bankr. D. Del. 2011). 

42. In the instant case, WMILT’s counsel conduct in negotiating (or pretending to 

negotiate) a stipulation to reinstate the Claim for nearly six months and then, suddenly and 

without cause, refusing to continue to negotiate with Claimant’s counsel fulfills the four prong 

test set out by Judge Walsh in In re American Remanufacturers. 
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43. As is demonstrated by the chain of emails between counsel for WMILT and 

counsel for Claimant, attached hereto as Exhibit “F,” beginning in June, 2012, Claimant’s 

counsel approached WMILT’s counsel regarding about entering into a joint stipulation to 

reinstate the Claim.  This first exchange took place in person in Wilmington on June, 2012.  

Following up on that meeting, Claimant’s Counsel, Mr. Aaron, emailed WMILT’s counsel, 

Rahul Sharma regarding a stipulation reinstating Claimant’s Claim.  Mr. Sharma prepared a draft 

of that stipulation, a copy of which is attached hereto as Exhibit “G,” and, until the end of 

November, 2012, the precise terms of that draft were being negotiated between Claimant’s 

counsel and WMILT’s counsel.   

44. As the numerous emails show, WMILT’s counsel led Mr. Aaron and Ms. Miller 

to believe that they would be entering into a stipulation to reinstate the Claim and that the reason 

for WMILT’s delay was the size of the bankruptcy case and that other matters were taking 

precedence over reinstating Claimant’s Claim.  See Email from Rahul Sharma, Esquire to Abbe 

A. Miller, Esquire dated September 19, 2012.  See also Email from Rahul Sharma, Esquire to 

Abbe A. Miller, Esquire dated October 9, 2012.  

45. All of the sudden, by email dated November 29, 2012, in an about-face, 

WMILT’s counsel informed Claimant’s counsel that they would not entered into a stipulation to 

reinstate the claim.  See emails from Amy Price, Esquire to Abbe A. Miller, Esquire dated 

November 29, 2012, attached hereto as Exhibit “H”.  When Claimant’s counsel pressed for a 

reason for this unilateral and sudden change in WMILT’s position vis-à-vis reinstatement of the 

Claim, she was advised by WMILT’s counsel that: 

Rahul [Sharma, another associate at Weil Gotshal] engaged in discussions 
regarding Messrs. Bach and Zarro prior to the time that many additional 
claimants sought reinstatement of their claims.  Given the number of 
claimants and the variety of excuses being offered, these requests for 
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reinstatement must be handled through a consistent set of procedures, 
which include the claimants filing a motion and the Court making a 
determination as to their propriety.   
 

See Email from Amy Price, Esquire to Abbe A. Miller, Esquire dated November 29, 2012.  
 

46. Beginning in early June, 2012, Mr. Sharma was in discussions, via email and 

telephone, with Claimants’ counsel that justifiably led Claimants’ counsel to believe that a 

stipulation reinstating the Claim would be entered into by WMILT.  Claimant’s counsel 

continued, in good faith, to have that belief until receiving Ms. Price’s first email on November 

29, 2012.  Thus, for almost six months WMILT’s counsel engaged in a course of dealings with 

Claimant’s counsel that proved merely to be a delay tactic. 

47. In fact, WMILT has recently entered into stipulations with various claimants 

allowing reinstatement of their disallowed claims.   

48. There is no good faith basis for WMILT to require Claimant to file this Motion.  

All of the issues outlined herein in favor of reinstatement of the claim have been fully vetted 

and discussed between the parties.  The reinstatement of the Claim is not tantamount to WMILT 

agreeing to withdraw the pending 79th Omnibus Objection to the Claim or to terminate the 

pending adversary proceeding against Claimant.8  In fact, in any proposed stipulation, WMILT 

would reserve all of its rights to continue to object to the Claim.   

49. Based on WMILT’s counsel’s conduct and the Third Circuit’s standard for the 

imposition of sanctions under 28 U.S.C. §1927, this Court should order WMILT’s counsel to 

reimburse Claimant for his counsel’s fees and costs incurred in connection with the preparation 

and prosecution of this Motion. 

                                                 
8   On or about September 23, 2012, the Official Committee of Unsecured Creditors instituted an adversary 
proceeding (the “Adversary Proceeding”) against Claimant, pending as Adv. No.10-53132, essentially raising the 
same objections to the Claim as those asserted by the Debtors, and later WMILT, in the 5th Omnibus Objection and 
the 79th Omnibus Objection.  The Adversary Proceeding is now being prosecuted by WMILT. 
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WHEREFORE, for the foregoing reasons, Edward F. Bach, the Claimant, respectfully 

moves this Court to enter an Order in the form attached hereto (i) reinstating his Claim, Proof of 

Claim 2855; (ii) vacating that portion of this Court’s Order dated May 16, 2012 that disallows 

Claimant’s Claim; (iii) requiring WMILT’s counsel to pay Claimant’s counsel their fees and 

costs associated with the preparation and prosecution of this Motion; and (iv) granting such other 

and further relief as is just. 

 
Dated:  January 24, 2013 
      Respectfully submitted,  

WEIR & PARTNERS LLP 
  

/s/ Kenneth E. Aaron   
      Kenneth E. Aaron (No. 4043)  
      Abbe A. Miller, Esquire (admitted pro hac vice)  

824 N. Market Street, Suite 800  
      Wilmington, DE 19801    

(302) 652-8181 
kaaron@weirpartners.com 
abbe.miller@weirpartners.com 

 
Attorneys for Movant, Edward F. Bach 
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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re:      : 
      :  Chapter 11 
WASHINGTON MUTUAL, INC., et al.,  :  Case No. 08-1229 

:  (MFW) Jointly 
:     

Debtors. : 
  :  Response Date:  February 14, 2013 
  :  Motion Date:  February 21, 2013 at 10:30 a.m. 

____________________________________: 
 

NOTICE OF MOTION, RESPONSE DEADLINE, AND HEARING DATE 
 
 Edward F. Bach, (“Claimant”), by its attorneys, Weir & Partners LLP, has filed a Motion 
to Reinstate Proof of Claim 2855 and Vacate Order Expunging Claim and for Attorneys’ Fees 
and Costs (the "Motion). 
 

YOUR rights may be affected.  You should read these papers carefully and discuss them with 
your attorney, if you have one in this bankruptcy case.  (If you do not have an attorney, you may 
wish to consult an attorney.) 
 

1. If you do not want the Court to grant the relief sought in the Motion, or if you want 
the Court to consider your views on the Motion, then on or before February 14, 2013, you or your 
attorney must do all of the following: 
 

(a) file an answer explaining your position at: 
 
 Clerk 
 United States Bankruptcy Court 
 for the District of Delaware 
 824 North Market Street 

Wilmington, DE 19801 
 

If you mail your answer to the Bankruptcy Clerk's Office for filing, you must mail it early 
enough so that it will be received on or before the date stated above; and 
 

(b) mail a copy to the movant's attorney: 
 

Kenneth E. Aaron, Esquire 
 824 Market Street, Suite 800 

Wilmington, Delaware 19801 
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(302) 652-8181 (telephone) 
(302) 652-8909 (facsimile) 

 
2. If you or your attorney do not take the steps described in paragraphs 1(a) and 1(b) 

above and attend the hearing, the Court may enter an order granting the relief requested in the 
Motion. 
 

3. A hearing on the Motion is scheduled to be held before the Honorable Mary F. 
Walrath on February 21, 2013 at 10:30 a.m, in Courtroom #4, United States Bankruptcy Court, 
824 North Market Street, 5th Floor, Wilmington, Delaware. 
 

4. If a copy of the Motion is not enclosed, a copy of the Motion will be provided to you 
if you request a copy from the attorney named in paragraph 1(b). 
 

5. You may contact the Bankruptcy Clerk's office at (302) 252-2900 to find out whether 
the hearing has been cancelled because no one filed an answer. 
 

WEIR & PARTNERS LLP 
 
BY: /s/ Kenneth E. Aaron   

Kenneth E. Aaron, Esquire 
824 Market Street, Suite 800 
Wilmington, Delaware 19801 
E-mail: kaaron@weirpartners.com  
(302) 652-8181 (telephone) 
(302) 652-8909 (facsimile) 

       Attorneys for Edward F. Bach 
Dated:  January 24, 2013 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
       
In re:      : 
      :  Chapter 11 
WASHINGTON MUTUAL, INC., et al.,  :  Case No. 08-1229 

:  (MFW) Jointly 
:     

Debtors.  : 
   :  Motion Date:  2/21/2013 at 10:30 a.m. 
   :  Re: D.I. ______ 

___________________________________ :  
 

ORDER 

AND NOW, this ____ day of 2013, upon consideration of the Motion of Edward F. Bach 

to Reinstate Proof of Claim 2855 and Vacate Order Disallowing Claim and for Attorneys’ Fees 

and Costs (the “Motion”), after notice and a hearing, it is hereby 

ORDERED that the Motion is GRANTED; and it is further 

ORDERED that Proof of Claim 2855 is hereby reinstated; and it is further 

ORDERED that the portion of this Court’s Order dated May 15, 2012 (D.I. 10179) 

disallowing Proof of Claim 2855 is hereby vacated; and it is further 

ORDERED that, pursuant to 28 U.S.C. § 1927, counsel for WMILT is required to pay 

Mr. Bach’s counsel’s fees and expenses incurred in connection with the preparation and 

prosecution of this Motion and, in connection therewith, counsel for Mr. Bach shall file with this 

Court their bill of costs within fifteen (15) days of the date of this Order and WMILT’s counsel 

shall make payment to Mr. Bach’s counsel within ten (10) days thereafter. 

 
           
      Mary F. Walrath 
      United States Bankruptcy Judge 

Dated:  February __, 2012 
Wilmington, DE 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
       
In re:      : 
      :  Chapter 11 
WASHINGTON MUTUAL, INC., et al.,  :  Case No. 08-12229 

:  (MFW) Jointly 
:     

Debtors. : 
  :  Response Date:  February 14, 2013 
  :  Motion Date:  February 21, 2013 at 10:30 a.m. 

___________________________________       _: 
 

CERTIFICATE OF SERVICE 
 

I, Kenneth E. Aaron, Esquire, hereby certify that on this date I caused to be served true and 

correct copies of the Motion of Edward F. Bach to Reinstate Proof of Claim 2855 and Vacate Order 

Disallowing Claim and for Attorneys’ Fees and Costs via ECF notification and First Class postage 

prepaid, upon the following: 

United States Trustee    Amanda R. Steele, Esquire 
844 King Street, Room 2207   Julie A. Finocchiaro, Esquire 
Lockbox #35     Michael Joseph Merchant, Esquire 
Wilmington, DE  19889-0035   Paul Noble Heath, Esquire 
      Travis A. McRoberts, Esquire 
Brian S. Rosen, Esquire    Richard Layton and Finger 
Lawrence J. Baer, Esquire   920 N. King Street 
Rahul K. Sharma, Esquire   Wilmington, DE  19801 
Weil Gotshal & Manges LLP 
767 Fifth Avenue    Christopher L. Boyd, Esquire 
New York, NY  10153    Patrick M. Mott, Esquire 
      Akin Gump Strauss Hauer & Feld LLP 
Evelyn J. Meltzer, Esquire   One Bryant Park 
Pepper Hamilton LLP    New York, NY  10036 
Hercules Plaza 
1313 N. Market Street, Suite 5100  Scott Cousins, Esquire 
Wilmington, DE  19899    Cousins Chipman & Brown, LLP 
      1007 North Orange Street 
      Suite 1110 
      Wilmington, DE  19801   
 
Dated:  January 24, 2013  /s/ Kenneth E. Aaron  

      Kenneth E. Aaron, Esquire 
 


