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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re:  ) Chapter 11 
WASHINGTON MUTUAL, INC., et al.2,   )  
  ) Case No. 08-12229 (MFW) 
  )  
  ) Jointly Administered 

Debtors.  ) 
  ) 
  )   
  )   Objection Deadline:  2/14/1013 

   )  Hearing Date: 2/21/13 @ 11:30 a.m. (EST) 
                                                                                   ) 
 

MOTION OF KIMBERLY CANNON FOR ORDER GRANTING LEAVE TO FILE 
AMENDMENT TO PROOF OF CLAIM NO. 1248 OR, IN THE ALTERNATIVE, 
ALLOWING KIMBERLY CANNON TO ASSERT ALTERNATE ARGUMENT 

REGARDING CLAIM BASED ON WAMU SEVERANCE PLAN 
 

 Claimant Kimberly Cannon (“Claimant”), by and through her undersigned counsel, 

submits this “Motion For Order Granting Leave to File Amendment To Proof Of Claim Or, In 

The Alternative, Allowing Kimberly Cannon To Assert Alternate Argument Regarding Claim 

Based On WaMu Severance Plan” (the “Motion”).  In support of this Motion, Claimant 

represents as follows:  

JURISDICTION AND VENUE 

1. This Court has subject matter jurisdiction to consider this Motion pursuant to 28 

U.S.C. §§ 1334 and 157.  Venue is proper in this Court pursuant to 28 U.S.C. §§ 1408 and 

1409.  This proceeding is a core proceeding under 28 U.S.C. § 157(b)(2)(B).  

 

RELIEF REQUESTED 

2. This Motion is brought to ensure that Claimant is not barred from arguing all of 

Claimant’s legal theories with respect to her timely filed Proof of Claim, Claim Number 1248, 

in the amount of $1,136,412.06 filed on March 12, 2009 (“Claim”). 

                                                 
2 The Debtors in these cases are: (i) Washington Mutual, Inc. and WMI Investment Corp.   
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3. By this Motion, Claimant requests the entry of an order authorizing Claimant to 

amend her Proof of Claim or, in the alternative, allowing Claimant to assert an alternative 

theory of recovery based on the WaMu Severance Plan.  Claimant’s proposed amended proof of 

claim includes an alternate claim under the WaMu Severance Plan, which is sponsored by 

Washington Mutual, Inc. (“WMI”).  Claimant’s proposed amendment will not alter the claim 

amount.  Claimant seeks solely to add language in her explanation attached to the Claim stating 

the following: “To the extent that it is determined that a change in control did not occur or WMI 

is found not to be responsible for obligations under the WaMu Change in Control Agreement, 

then Claimant is entitled to severance pay in the amount of $153,462 pursuant to the WaMu  

Severance Plan.”  A true and correct copy of the proposed amended claim is attached hereto as 

Exhibit “1” and incorporated herein by this reference (“Amended Claim”).      

4. In the alternative, should the Court not allow the proposed amendment, the 

Claimant seeks the right to assert an alternate recovery theory based on the WaMu Severance 

Plan at the hearing on WMILT’s objection to Claimant’s Claim.  This alternate recovery theory 

has already been disclosed to WMILT and this Court in the Opposition (defined below) filed by 

Claimant on or about September 4, 2012 [Docket No. 10586].      

5. As counsel for WMILT has been unwilling to concede that the Claim includes 

the alternate theory of recovery and refuses to agree to an amendment to the Claim, Claimant 

seeks an order from this Court authorizing her to file the Amended Claim or allowing Claimant 

to argue this alternate theory of recovery at the hearing on his Claim. 

 

SUMMARY OF RELEVANT FACTS 

6. On September 26, 2008,WMI filed a petition for relief under chapter 11 of the 

Bankruptcy Code.  The bankruptcy case was jointly administered with the case of WMI’s 

affiliate Washington Mutual Investments, which was filed on the same day.   
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7. On or about January 30, 2009, the Court entered its order  setting March 31, 

2009 as the deadline for filing proofs of claim against WMI.      

8. On or about March 12, 2009, Claimant filed Proof of Claim, No. 1248, in the 

amount of $1,136,412.06 for “employee earned income and benefits.”  Claimant was not 

assisted by counsel in the preparation and filing of her Claim.   Attached hereto as Exhibit “2” 

and incorporated herein by this reference is a true and correct copy of the Claim. 

9. Claimant’s breakdown of the amount of the Claim is attached to the Claim and 

states that Claimant is owed $80,000 for her Special Bonus Agreement, $51,043.39 from 

WaMu’s Supplemental Executive Retirement Accumulation Plan (SERAP), and $1,005,368.67 

from Claimant’s Change in Control Agreement.  Attached to the Claim is Claimant’s Special 

Bonus Opportunity Letter from WaMu dated March 19, 2008 (“WaMu Retention 

Agreement”), Claimant’s account summary of her Supplemental Executive Retirement 

Accumulation Plan, and Claimant’s Change in Control Agreement (“WaMu CIC 

Agreement”). 

10. On February 23, 2012, this Court entered its order approving the Seventh 

Amended Joint Plan of Reorganization (the “Confirmation Order”).  The Confirmation Order 

provides that “[a]s of the commencement of the Confirmation Hearing, a Proof of Claim may 

not be filed or amended without the authority of the Court.” See Confirmation Order ¶ 45, 

[Docket No. 9759].  The Confirmation Order further provides that, “[n]otwithstanding that the 

Court may permit the filing or amendment of such a proof of Claim, the Debtors are not 

required to reserve Liquidating Trust Assets to pay or otherwise satisfy any such Claims.”  Id.  

11. On or about August 15, 2012, WMILT filed the “WMI Liquidating Trust 

Seventy Ninth Omnibus (Substantive) Objection to Claims” [Docket No. 10504] (“Objection”).  

By and through the Objection, WMILT among other things objected to Claimant’s Claim on, 

inter alia, the following grounds:  (a)  WMILT is not responsible for those claims arising from 

either the WaMu CIC Agreement or WaMu Retention Agreement because WMI allegedly was 

not a party such agreements – WMILT’s Wrong Party Argument; (b) WMILT is not responsible 
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for those claims arising under the WaMu CIC Agreement or the WaMu Retention Agreement 

because a change in control did not occur – WMILT’s No CIC Argument; (c) the allowed Claim 

must be reduced pursuant to the cap set forth in 11 U.S.C. §502(b)(7) –WMILT’s 502(b)(7) Cap 

Argument; and, (d) WMILT is entitled to a credit for any severance payments or other relevant 

benefits actually received by Claimant from JP Morgan Chase – WMILT’s Setoff Argument.   

12. On or about September 4, 2012, Claimant filed “Kimberly A. Cannon’s 

Opposition to WMI Liquidating Trust’s Seventy-Ninth Omnibus (Substantive) Objection to 

Claims” [Docket No. 10586] (“Opposition”).  In addition to addressing WMILT’s No CIC 

Argument, WMILT’s Wrong Party Argument, WMILT’s Setoff Argument, WMILT’s 

502(b)(7) Cap Argument and WMILT’s Wrong Party Argument, the Opposition also states that 

in the event that WMILT prevails on its argument that no change in control occurred or that 

WMI is not obligated under the WaMu CIC Agreement, Claimant is entitled to severance from 

WMI under the WaMu Severance Plan.  Opposition, ¶¶ 18 – 21.   

13. As set forth in detail in the Opposition, under this alternate recovery argument, 

Claimant is entitled to a claim in the amount of $153,462.  Id. ¶21.  This alternate claim amount 

is significantly less than the amount of the Claim.  Thus, WMILT does not need to adjust the 

Liquidating Trust Assets to pay or otherwise satisfy the proposed Amended Claim.   

14. The WaMu Severance Plan effective August 1, 2004 provides as follows: 
 
Washington Mutual, Inc., has established the Washington Mutual Special 
Severance Plan (the “Plan”) to provide benefits to eligible employees of 
Washington Mutual, Inc., and its designated subsidiaries and affiliates 
(collectively, “Washington Mutual”) whose jobs are eliminated due to a 
restructure or downturn in business.  The Plan is intended to be a welfare plan 
governed by the Employee Retirement Income Security act of 1974 (“ERISA”).  
 

15. The WaMu Severance Plan Amended and Restate Effective January 1, 2008 

preamble reads:   
 

Washington Mutual, Inc. has established the WaMu Severance Plan (the "Plan") 
with the intention of providing benefits to Eligible Employees of Washington 
Mutual, Inc. and its Affiliates (the "Company"), in the event of job elimination. 
This document sets forth the basic terms that are applicable to all eligible 
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participants. Provisions that apply exclusively to eligible employees of acquired 
employees are set forth in appendixes to this document. The Plan is intended to 
be a welfare plan governed by ERISA and intended to constitute a single plan. 
 

16. If a WaMu employee is a party to a Change in Control Agreement and receives 

payment under such Change in Control Agreement, such employee is not entitled to severance 

under the WaMu Severance Plan.  Specifically, the WaMu Severance Plan provides that: 

 
2.2  Exceptions.   An Eligible Employee is not eligible to receive benefits under this 
Plan if he is eligible to receive benefits or payments from any other severance plan 
arrangement agreement or program or if he has received such payment within the last 
two years from the Company or any Acquired Companies. 

17. With the Confirmation Order in mind, on or about December 4, 2012, Robyn 

Sokol, counsel for the Claimant, sent Mr. Brian S. Rosen and Mr. Lawrence Baer of Weil 

Gotshal & Manges LLP (“Weil”) a letter (the “December 4th Letter”) requesting that WMILT 

stipulate that the Claimant be permitted to amend the Claim for the sole purpose of adding an 

alternate theory of recovery – the very same theory raised in the Opposition.  The December 4th 

Letter provided a detail description of the proposed amendment as well as case law in support of 

the request.    

18. On or about December 12, 2012, Ms. Sokol received a response e-mail from 

Julio C. Guardian at Weil in which WMILT refused to enter into the proposed stipulation.  

19. As WMILT is unwilling to stipulate to the proposed amendment or agree that 

Claimant may make the alternate argument for recovery under the WaMu Severance Plan, 

Claimant has filed the within Motion. 

THE RELIEF REQUESTED IS APPROPRIATE UNDER THE FEDERAL RULES OF 

CIVIL PROCEDURE AND FIRMLY ESTABLISHED CASE LAW 

 

A.  AMENDMENTS TO PROOFS OF CLAIMS ARE LIBERALLY PERMITTED 

20. The general rule regarding amendment of a proof of claim is as follows:  
  
It is well established that amendments to proofs of claim are liberally allowed 
[citations omitted].  Generally, amendments are allowed when the original 
claim provides notice of the existence, nature, and amount of the claim.  
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Amendments are generally used to cure obvious defects, describe the claim with 
greater specificity or plead a new theory of recovery on facts of the original 
proof of claim.  Post-bar date amendment should be scrutinized to ensure that 
the amendment is not a new claim.  While courts allow post-bar date amendment 
to claim amounts, courts do not allow post-bar amendment to change status of 
the claim.  

In re Orion Ref Corp., 317 B.R. 660, 664 (Bankr. D. Del. 2004) (emphasis added).  

21. As the Federal Rules of Bankruptcy Procedure do not directly address 

amendment of a proof of claim, most Courts look to Federal Rule of Civil Procedure 15 (“Rule 

15”) and apply the test set forth therein to determine whether to allow an amendment to a proof 

of claim.  In re Channokhon, 465 B.R. 132 (Bankr. S.D. Ohio 2012); In re Xechem Int’l, Inc., 

424 B.R. 836, 841 (Bankr. N.D. Ill. 2010); Midland Cogeneration Venture Ltd. P’ship v. Enron 

Corp., 419 F.3d 115, 133 (2d Cir. 2005); In re Enron Corp. (“Enron”), 298 B.R. 513, 521 

(Bankr.S.D.N.Y. 2003); Gens v. Resolution Trust Corp., 112 F.3d 569, 575 (1st Cir. 1997); In 

re Stavriotis, 977 F.2d 1202, 1204 (7th Cir. 1992); Robert Farms, 980 F.2d 1248, 1251 (9th Cir. 

1992); In re Spurling, 391 B.R. 783, 786 (Bankr. E.D. Tenn. 2008); In re J.S. II, L.L.C., 389 

B.R. 563, 567 (Bankr. N.D. Ill. 2008); In re MK Lonbard Grp. I, Ltd., 301 B.R. 812, 816 

(Bankr. E.D. Pa. 2003); Little v. Drexel Burnham Labert Grp., Inc., 159 B.R. 420, 425 

(S.D.N.Y. 1993). 

22. Rule 15  provides that “[t]he court should freely give leave when justice so 

requires.”  Courts have a long established liberal policy that permits amendments to a proof of 

claim.   See Bankr.R. 7015; Fed.R.Civ.P. 15; In re Franciscan Vineyards, Inc., 597 F.2d 181, 

182 (9th Cir., 1979), cert. denied, 445 U.S. 915, 100 S.Ct. 1274, 63 L.Ed.2d 598 (1980). The 

crucial inquiry is whether the opposing party would be unduly prejudiced by the amendment. In 

re Wilson, 96 B.R. 257, 263 (9th Cir.BAP1988); United States v. Hougham, 364 U.S. 310, 316, 

81 S.Ct. 13, 18, 5 L.Ed.2d 8 (1960).  Furthermore, an amendment to a proof of claim will relate 

back to the timely filed proof of claim if the claims in the amendment arise from the same 

conduct, transaction or occurrence as required by Rule 15.  See generally In re Xechem Intern., 

Inc., 424 B.R. 836 (Bankr. N.D. Ill. 2010).    
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B.  THE AMENDED PROOF OF CLAIM SATISFIES THE REQUIRMENTS OF 

RULE 15  

23. The United States Supreme Court in Foman v. Davis, 371 U.S. 178, 83 S. Ct. 

227, 9 L.Ed. 2d 222 (1962), referred to several factors courts should analyze when confronted 

with a request for leave to amend, stating:  
 
In the absence of any apparent or declared reason – such as undue delay, bad faith or 
dilatory motive on the part of the movant, repeated failure to cure deficiencies by 
amendments previously allowed, undue prejudice to the appealing party by virtue of 
allowance of the amendment, futility of amendment, etc. – the sought relief should, as 
the rules require, be “freely given.”  

Foman, 371 U.S. at 182.   

24. The Third Circuit has employed the “Foman Factors” in determining whether a 

trial court properly granted or denied leave to amend a pleading.  In re Burlington Coat Factory 

Securities Litigation, 114 F.3d, 1410, 1434 (3rd Cir. 1997) (listing five factors taken into 

account to assess the propriety of a motion for leave to amend: (1) undue delay, (2) bad faith, 

(3) dilatory motive, (4) prejudice, and (5) futility of amendment); Riley v. Taylor, 62 F.3d 86, 

90 (3rd Cir. 1995) (adopting and applying the Forman factors; Grayson v. Mayview State 

Hospital, 293 F.3d 103, 108 (3rd Cir. 2002) (holding that a under FRCP 15(a), leave to amend 

“must be granted in the absence of undue delay, bad faith, dilatory motive, unfair prejudice, or 

futility of amendment.”); see also Shane v. Fauver, 213 F.3d 113, 115 (3rd Cir. 2000). 

25. The following analysis of the “Foman Factors” as used by the 3rd Circuit shows 

that leave to amend the Claim should be granted in this case:  

 (a)  Bad Faith.   

26. There are no indicia of bad faith.  The Claim contemplated reimbursement for 

severance, employee benefits and pension.  See Exhibit “2.”  Additionally, the Objection filed 

by WMILT raised an objection to the claim with respect to the component of the Claim based 

upon the WaMu Severance Plan.  As a result, the Opposition specifically addresses the 

Objection and indicates that Claimant intends to defend her Claim in its entirety and to the 
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extent it is determined that Claimant does not hold an allowed claim arising from the WaMu 

CIC Agreement then Claimant shall pursue her severance claim under the WaMu Severance 

Plan.  See Opposition, ¶¶ 18-21.  In fact, the Supreme Court in Foman stated that “[i]f the 

underlying facts or circumstances relied upon by plaintiff may be a proper subject of relief, he 

ought to be afforded an opportunity to test his claim on the merits.”  Foman at 182.  The 

proposed Amended Claim is based on the same underlying facts and circumstances relied upon 

by Claimant in her Claim and asserted in the Opposition.  See Opposition, ¶¶ 18-21.  Claimant 

should be allowed an opportunity to test his Claim on the merits and should not be barred from 

raising an additional legal theory for recovery.   

 (b)  Undue Delay.   

27. There will be no undue delay occasioned by the filing of the Amended Claim or 

reservation of Claimant’s right to argue an additional theory of recovery based upon the original 

Claim.  Discovery regarding the Employee Wage Claims is ongoing and the Written Requests 

propounded by WMILT inquire regarding the Claim and all legal theories and facts supporting 

the Claim.  Claimant’s responses to the Written Discovery are not due until March 11, 2013.  

Thus, the Amended Claim will not require additional discovery or an extension of currently 

scheduled dates.   

 (c)  Prejudice to Opposing Party.   

28. The Amended Claim will not prejudice WMILT.  As shown above, the 

underlying facts relied on in the Amended Claim are the same as in the original Claim.  

Furthermore, WMILT and its counsel were apprised numerous times that Claimant intends to 

pursue the alternative argument that he is entitled to severance under the WaMu Severance Plan 

if it is determined that a change of control has not occurred and/or that WMILT is not obligated 

to satisfy Claimant’s claims arising under the WaMu CIC Agreement.   See Claim, Opposition 

and December 4th Letter.   

Case 08-12229-MFW    Doc 11010    Filed 02/01/13    Page 8 of 11



725904 

29. WMILT will in no way be prejudice by the Amended Claim because the 

amendment does not require further discovery or a continuation of the currently scheduled 

dates.  Furthermore, the Amended Claim does not increase the face amount of the Claim.  As 

such, the only party that will be prejudiced is Claimant if the Court fails to allow Claimant to 

file the Amended Claim or argue its alternate recovery theory under the WaMu Severance Plan.   

 (d)  The Amended Claim Is Not Futile.   

30. The alternate argument for recovery with respect to the Claim is not futile.  As 

set forth in the Opposition to Claim, Claimant was a party to the WaMu Severance Plan and the 

WaMu Severance Plan specifically provides for a payment to Claimant upon termination from 

Washington Mutual as long as Claimant is not entitled to a payment under Claimant’s WaMu 

CIC Agreement. 

(e)  Previous Amendments.   

31. There have been no previous amendments to the Claim.   

 (f)  Dilatory Tactics by Claimant.   

32. Claimant has exercised no dilatory tactics.  Claimant submits that the Claim 

includes the alternate recovery theory as it specifically states that the basis for the claim is 

“employee earned income & benefits”  See Exhibit “2.”  Moreover, this alternate theory of 

recovery was raised at the first available time – in the Opposition.  Furthermore, Claimant by 

and through her counsel brought this issue to the attention of WMILT and apprised WMILT 

that it intended to pursue this alternate argument and requested that WMILT allow for this 

amendment to the Claim.  Counsel for WMILT refused to stipulate to the amending of the 

Claim for the sole purpose of clarifying that Claimant may argue the alternative theory of 

recovery under the WaMu Serverance Plan.  Rather, WMILT informed Claimant’s counsel that 

a motion needed to be brought seeking an order from this Court authorizing the amendment.   

As the alternate legal theories have already been presented to the Court and WMILT at the 

earliest possible time, Claimant was not dilatory.   
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C.  CLAIMANT’S PROPOSED AMENDMENT DOES NOT PREJUDICE WMILT 

AS IT MERELY ADDS AN ALTERNATIVE THEORY OF RECOVERY 

ARISING FROM THE IDENTICAL FACTS 

33. The Claim provided notice that Claimant was pursuing claims arising out of her 

employment relationship with WMI.  The amended proof of claim seeks the identical claim 

arising from the very same employment, employment agreements and benefits.  The sole 

change in the Amended Proof of Claim is to include an alternate theory of recovery under the 

WaMu Severance Plan.  See Exhibit 1.   

34. A similar set of facts was decided by the Bankruptcy Court in Illinois in In re 

Xechem International, Inc., 424 B.R. 836 (Bankr. N.D. Ill. 2010).  In that case, a former 

employee of the debtor filed a timely claim for unpaid compensation. After the bar date, the 

former employee sought to amend his claim to include additional claims for severance 

compensation, indemnification, repayment of a loan to the company and interest on the loan.  

The amended proof of claim reasserted the original claims, although in different amounts.  In 

fact, the amended proof of claim claimed an additional $247,094.00 to the original amount of 

$1,699,000.  Id. at 842.  The court found that those claims clearly involved the same core 

disputes as those in the original proof of claim, and thus related back.  Id. at 845.  As for the 

severance and indemnification claims, the court found that those claims arose from the parties' 

employment agreements and the debtor's bylaws and therefore arose from the same ongoing 

conduct, transaction, or occurrence as those in the original proof of claim.  Id.  The employee 

was permitted to file the amended proof of claim on all new theories, except for the loss of 

personal property.  Id.  

35. As the claim under the WaMu Severance Plan relate to the employment 

relationship and compensation owed to Claimant, it clearly relates to the original Claim.  As 

such, Claimant’s proposed amendment relates back to the Claim and should be granted.  In the 

Case 08-12229-MFW    Doc 11010    Filed 02/01/13    Page 10 of 11



725904 

alternative, should the Court not allow the proposed amendment, the Claimant seeks the right to 

assert alternative recovery based on the WaMu Severance Plan, if necessary. 

 

CONCLUSION 

36. Based on the foregoing, Claimant requests that this Court allow her to file the 

Amended Claim and have it relate back to the timely filed Claim.  In the alternative, the 

Claimant seeks a ruling from this Court that the Claimant has properly presented and preserved 

her alternate recovery theory in the Claim and Opposition and Claimant, therefore, may assert a 

claim for recovery under the WaMu Severance Plan, if it is determined that no change of control 

occurred and/or that WMI is not responsible for satisfaction of employee claims under the 

WaMu CIC Agreement.   
 
Dated: January 31, 2013    PHILLIPS, GOLDMAN & SPENCE, P.A. 
 
 
 
                 /s/ Stephen W. Spence          
      Stephen W. Spence, Esquire (#2033) 
      1200 North Broom Street 
      Wilmington, DE 19806 
      Telephone:  (302) 655-4200 
      Facsimile:     (302) 655-4210 
       
      and 
 
      EZRA BRUTZKUS GUBNER LLP  
      Robyn B. Sokol  
      21650 Oxnard Street, Suite 500 
      Woodland Hills, CA 91367 
      Telephone:  (818) 827-9000 
      Facsimile: (818) 827-9099 
      Counsel to Kimberly Cannon 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re:  ) Chapter 11 
WASHINGTON MUTUAL, INC., et al.1,   )  
  ) Case No. 08-12229 (MFW) 
  )  
  ) Jointly Administered 

Debtors.  ) 
  ) 
  )   Objection Deadline:  2/14/1013 

   )  Hearing Date: 2/21/13 @ 11:30 a.m. (EST) 
                                                                                   ) 

 

NOTICE OF MOTION AND HEARING 
  
TO: WMILT; Counsel for WMILT; the Office of the United States Trustee for the District of 

Delaware; and any party requesting notice pursuant to Bankruptcy Rule 2002 through 
the CM/ECF system and all those appearing on the attached list.   

  
 On February 1, 2013, Claimant Kimberly Cannon filed the Motion of Kimberly 
Cannon for Order Granting Leave to File Amendment to Proof of Claim No. 1248 or, in 
the Alternative, Allowing Kimberly Cannon to Assert Alternate Argument Regarding 
Claim Based on WaMu Severance Plan (the “Motion”), a copy of which is attached hereto.   
 
 Objections, if any, to the relief requested in the Motion must be filed with the United 
States Bankruptcy Court, 824 North Market Street, 3rd Floor, Wilmington, Delaware 19807, on 
or before February 14, 2013 at 4:00 p.m. (EST).  
 
 At the same time, you must also serve a copy of the objection upon the undersigned 
counsels so as to be received no later than 4:00 p.m. (EST) on February 14, 2013.  
 
 A HEARING ON THE MOTION WILL BE HELD ON FEBRUARY 21, 2013 AT 
11:30 A.M. (EST) BEFORE THE HONORABLE MARY F. WALRATH, IN THE UNITED 
STATES BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE, 824 NORTH 
MARKET STREET, 5TH FLOOR, COURTROOM 4, WILMINGTON, DELAWARE 19801.   
 
 IF YOU FAIL TO RESPOND IN ACCORDANCE WITH THIS NOTICE, THE 
COURT MAY GRANT THE RELIEF REQUESTED IN THE MOTION WITHOUT 
FURTHER NOTICE OR HEARING.   
 

                                                 
1 The Debtors in these cases are: (i) Washington Mutual, Inc. and WMI Investment Corp.   

Case 08-12229-MFW    Doc 11010-1    Filed 02/01/13    Page 1 of 2



 
725904CANNON MOT TO AMEND.DOC 

Dated: February 1, 2013    PHILLIPS, GOLDMAN & SPENCE, P.A. 
 
 
 
                 /s/ Stephen W. Spence          
      Stephen W. Spence, Esquire (#2033) 
      1200 North Broom Street 
      Wilmington, DE 19806 
      Telephone:  (302) 655-4200 
      Facsimile:     (302) 655-4210 
       
      and 
 
      EZRA BRUTZKUS GUBNER LLP  
      Robyn B. Sokol  
      21650 Oxnard Street, Suite 500 
      Woodland Hills, CA 91367 
      Telephone:  (818) 827-9000 
      Facsimile: (818) 827-9099 
      Counsel to Kimberly Cannon 
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B 10 (Official Form 10) (12/12)  

UNITED STATES BANKRUPTCY COURT __________ District of __________ PROOF OF CLAIM 
Name of Debtor: Case Number: 

COURT USE ONLY 

NOTE:  Do not use this form to make a claim for an administrative expense that arises after the bankruptcy filing. You 
may file a request for payment of an administrative expense according to 11 U.S.C. § 503. 

Name of Creditor (the person or other entity to whom the debtor owes money or property): 

Name and address where notices should be sent: 

Telephone number:   email: 

 Check this box if this claim amends a 
previously filed claim. 

Court Claim Number:______________ 
    (If known)

Filed on:_____________________ 

Name and address where payment should be sent (if different from above): 

Telephone number:   email: 

 Check this box if you are aware that 
anyone else has filed a proof of claim 
relating to this claim.  Attach copy of 
statement giving particulars. 

1.  Amount of Claim as of Date Case Filed:                  $_______________________________ 

If all or part of the claim is secured, complete item 4.  

If all or part of the claim is entitled to priority, complete item 5. 

Check this box if the claim includes interest or other charges in addition to the principal amount of the claim.  Attach a statement that itemizes interest or charges. 

2.  Basis for Claim:  _________________________________________________________________ 
     (See instruction #2)

3.   Last four digits of any number 
by which creditor identifies debtor: 

___  ___  ___  ___ 

3a.  Debtor may have scheduled account as: 

 _____________________________ 
(See instruction #3a)

3b. Uniform Claim Identifier (optional): 

__ __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ __ 
 (See instruction #3b)

4.  Secured Claim (See instruction #4) 
Check the appropriate box if the claim is secured by a lien on property or a right of 
setoff, attach required redacted documents, and provide the requested information.  

Nature of property or right of setoff: Real Estate    Motor Vehicle    Other
Describe:

Value of Property: $________________  

Annual Interest Rate_______% Fixed   or   Variable
(when case was filed) 

Amount of arrearage and other charges, as of the time case was filed, 
included in secured claim, if any:  

   $__________________        

Basis for perfection: _______________________________________ 

Amount of Secured Claim:  $__________________     

Amount Unsecured:   $__________________ 

5.  Amount of Claim Entitled to Priority under 11 U.S.C. § 507 (a).  If any part of the claim falls into one of the following categories, check the box specifying 
the priority and state the amount. 

 Domestic support obligations under 11 
U.S.C. § 507 (a)(1)(A) or (a)(1)(B). 

  Wages, salaries, or commissions (up to $11,725*) 
earned within 180 days before the case was filed or the 
debtor’s business ceased, whichever is earlier –  
11 U.S.C. § 507 (a)(4). 

 Contributions to an 
employee benefit plan – 
11 U.S.C. § 507 (a)(5). 

Amount entitled to priority:

$______________________  Up to $2,600* of deposits toward 
purchase, lease, or rental of property or 
services for personal, family, or household 
use – 11 U.S.C. § 507 (a)(7). 

 Taxes or penalties owed to governmental units –     
11 U.S.C. § 507 (a)(8). 

 Other – Specify 
applicable paragraph of 
11 U.S.C. § 507 (a)(__).

*Amounts are subject to adjustment on 4/1/13 and every 3 years thereafter with respect to cases commenced on or after the date of adjustment. 

6.  Credits.  The amount of all payments on this claim has been credited for the purpose of making this proof of claim. (See instruction #6)

              District of Delaware

Washington Mutual Inc., et al., 08-12229 (MFW)

Kimberly A. Cannon

3907 El Cimo Lane Ne
Bainbridge Island, WA 98110

✔

1248

03/12/2009

Robyn B. Sokol
21650 Oxnard Street, Suite 500
Woodland Hills, CA 91367-4911

(818) 827-9000 rsokol@ebg-law.com
1,136,412.06

Employee eaned income, benefits and severence.

2 2 2 9

✔

Earned income and benefits.

1,136,412.06

✔

11,725.00
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B 10 (Official Form 10) (12/12)  2
7.  Documents:  Attached are redacted copies of any documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of 
running accounts, contracts, judgments, mortgages, security agreements, or, in the case of a claim based on an open-end or revolving consumer credit agreement, a 
statement providing the information required by FRBP 3001(c)(3)(A).  If the claim is secured, box 4 has been completed, and redacted copies of documents providing 
evidence of perfection of a security interest are attached. If the claim is secured by the debtor's principal residence, the Mortgage Proof of Claim Attachment is being 
filed with this claim. (See instruction #7, and the definition of “redacted”.)

DO NOT SEND ORIGINAL DOCUMENTS.  ATTACHED DOCUMENTS MAY BE DESTROYED AFTER SCANNING.   

If the documents are not available, please explain: 

8.  Signature:  (See instruction #8) 

Check the appropriate box. 

 I am the creditor.  I am the creditor’s authorized agent.   I am the trustee, or the debtor, 
or their authorized agent. 
(See Bankruptcy Rule 3004.) 

 I am a guarantor, surety, indorser, or other codebtor. 
(See Bankruptcy Rule 3005.) 

I declare under penalty of perjury that the information provided in this claim is true and correct to the best of my knowledge, information, and reasonable belief. 

Print Name:  _________________________________________________ 
Title:             _________________________________________________ 
Company:     _________________________________________________ 
Address and telephone number (if different from notice address above):  
_________________________________________________ 
_________________________________________________ 
_________________________________________________ 
Telephone number:   email:                                                  

(Signature)    (Date) 

Penalty for presenting fraudulent claim:  Fine of up to $500,000 or imprisonment for up to 5 years, or both.  18 U.S.C. §§ 152 and 3571. 

INSTRUCTIONS FOR PROOF OF CLAIM FORM 
The instructions and definitions below are general explanations of the law.  In certain circumstances, such as bankruptcy cases not filed voluntarily by the debtor, 

exceptions to these general rules may apply. 
Items to be completed in Proof of Claim form 

Court, Name of Debtor, and Case Number: 
Fill in the federal judicial district in which the bankruptcy case was filed (for 
example, Central District of California), the debtor’s full name, and the case 
number. If the creditor received a notice of the case from the bankruptcy court, 
all of this information is at the top of the notice. 

Creditor’s Name and Address: 
Fill in the name of the person or entity asserting a claim and the name and 
address of the person who should receive notices issued during the bankruptcy 
case.  A separate space is provided for the payment address if it differs from the 
notice address.  The creditor has a continuing obligation to keep the court 
informed of its current address.  See Federal Rule of Bankruptcy Procedure 
(FRBP) 2002(g). 

1. Amount of Claim as of Date Case Filed:
State the total amount owed to the creditor on the date of the bankruptcy filing.  
Follow the instructions concerning whether to complete items 4 and 5.  Check 
the box if interest or other charges are included in the claim. 

2.  Basis for Claim: 
State the type of debt or how it was incurred.  Examples include goods sold, 
money loaned, services performed, personal injury/wrongful death, car loan, 
mortgage note, and credit card.  If the claim is based on delivering health care 
goods or services, limit the disclosure of the goods or services so as to avoid 
embarrassment or the disclosure of confidential health care information. You 
may be required to provide additional disclosure if an interested party objects to 
the claim.

3.  Last Four Digits of Any Number by Which Creditor Identifies Debtor: 
State only the last four digits of the debtor’s account or other number used by the 
creditor to identify the debtor. 

3a.  Debtor May Have Scheduled Account As:
Report a change in the creditor’s name, a transferred claim, or any other 
information that clarifies a difference between this proof of claim and the claim 
as scheduled by the debtor. 

3b. Uniform Claim Identifier:
If you use a uniform claim identifier, you may report it here. A uniform claim 
identifier is an optional 24-character identifier that certain large creditors use to 
facilitate electronic payment in chapter 13 cases.  

4. Secured Claim: 
Check whether the claim is fully or partially secured. Skip this section if the  

claim is entirely unsecured.  (See Definitions.)   If the claim is secured, check the 
box for the nature and value of property that secures the claim, attach copies of lien 
documentation, and state, as of the date of the bankruptcy filing, the annual interest 
rate (and whether it is fixed or variable), and the amount past due on the claim. 

5. Amount of Claim Entitled to Priority Under 11 U.S.C. § 507 (a). 
If any portion of the claim falls into any category shown, check the appropriate 
box(es) and state the amount entitled to priority.  (See Definitions.)  A claim may 
be partly priority and partly non-priority.  For example, in some of the categories, 
the law limits the amount entitled to priority. 

6.   Credits:
An authorized signature on this proof of claim serves as an acknowledgment that 
when calculating the amount of the claim, the creditor gave the debtor credit for 
any payments received toward the debt. 

7.   Documents:
Attach redacted copies of any documents that show the debt exists and a lien 
secures the debt. You must also attach copies of documents that evidence perfection 
of any security interest and documents required by FRBP 3001(c) for claims based 
on an open-end or revolving consumer credit agreement or secured by a security 
interest in the debtor’s principal residence. You may also attach a summary in 
addition to the documents themselves. FRBP 3001(c) and (d).  If the claim is based 
on delivering health care goods or services, limit disclosing confidential health care 
information. Do not send original documents, as attachments may be destroyed 
after scanning. 

8.   Date and Signature:
The individual completing this proof of claim must sign and date it.  FRBP 9011.  
If the claim is filed electronically, FRBP 5005(a)(2) authorizes courts to establish 
local rules specifying what constitutes a signature. If you sign this form, you 
declare under penalty of perjury that the information provided is true and correct to 
the best of your knowledge, information, and reasonable belief.  Your signature is 
also a certification that the claim meets the requirements of FRBP 9011(b). 
Whether the claim is filed electronically or in person, if your name is on the 
signature line, you are responsible for the declaration.  Print the name and title, if 
any, of the creditor or other person authorized to file this claim.  State the filer’s 
address and telephone number if it differs from the address given on the top of the 
form for purposes of receiving notices. If the claim is filed by an authorized agent, 
provide both the name of the individual filing the claim and the name of the agent. 
If the authorized agent is a servicer, identify the corporate servicer as the company. 
Criminal penalties apply for making a false statement on a proof of claim.   

✔

Robyn B. Sokol

Ezra Brutzkus Gubner LLP
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__________DEFINITIONS__________ ______INFORMATION______ 

Debtor 
A debtor is the person, corporation, or other entity 
that has filed a bankruptcy case. 

Creditor 
A creditor is a person, corporation, or other entity to 
whom debtor owes a debt that was incurred before 
the date of the bankruptcy filing. See 11 U.S.C.  
§101 (10). 

Claim
A claim is the creditor’s right to receive payment for 
a debt owed by the debtor on the date of the 
bankruptcy filing.  See 11 U.S.C. §101 (5).  A claim 
may be secured or unsecured. 

Proof of Claim 
A proof of claim is a form used by the creditor to 
indicate the amount of the debt owed by the debtor 
on the date of the bankruptcy filing.  The creditor 
must file the form with the clerk of the same 
bankruptcy court in which the bankruptcy case was 
filed.

Secured Claim Under 11 U.S.C. § 506 (a)
A secured claim is one backed by a lien on property 
of the debtor.  The claim is secured so long as the 
creditor has the right to be paid from the property 
prior to other creditors.  The amount of the secured 
claim cannot exceed the value of the property.  Any 
amount owed to the creditor in excess of the value of 
the property is an unsecured claim.  Examples of 
liens on property include a mortgage on real estate or 
a security interest in a car.   A lien may be voluntarily 
granted by a debtor or may be obtained through a 
court proceeding.  In some states, a court judgment is 
a lien.   

A claim also may be secured if the creditor owes the 
debtor money (has a right to setoff). 

Unsecured Claim 
An unsecured claim is one that does not meet the 
requirements of a secured claim.  A claim may be 
partly unsecured if the amount of the claim exceeds 
the value of the property on which the creditor has a 
lien.

Claim Entitled to Priority Under 11 U.S.C. § 507 
(a) 
Priority claims are certain categories of unsecured 
claims that are paid from the available money or 
property in a bankruptcy case before other unsecured 
claims. 

Redacted
A document has been redacted when the person filing 
it has masked, edited out, or otherwise deleted, 
certain information.  A creditor must show only the 
last four digits of any social-security, individual’s 
tax-identification, or financial-account number, only 
the initials of a minor’s name, and only the year of 
any person’s date of birth. If the claim is based on the 
delivery of health care goods or services, limit the 
disclosure of the goods or services so as to avoid 
embarrassment or the disclosure of confidential 
health care information. 

Evidence of Perfection
Evidence of perfection may include a mortgage, lien, 
certificate of title, financing statement, or other 
document showing that the lien has been filed or 
recorded. 

Acknowledgment of Filing of Claim
To receive acknowledgment of your filing, you may 
either enclose a stamped self-addressed envelope and 
a copy of this proof of claim or you may access the 
court’s PACER system 
(www.pacer.psc.uscourts.gov) for a small fee to view 
your filed proof of claim. 

Offers to Purchase a Claim
Certain entities are in the business of purchasing 
claims for an amount less than the face value of the 
claims.  One or more of these entities may contact the 
creditor and offer to purchase the claim.  Some of the 
written communications from these entities may 
easily be confused with official court documentation 
or communications from the debtor.  These entities 
do not represent the bankruptcy court or the debtor.  
The creditor has no obligation to sell its claim.  
However, if the creditor decides to sell its claim, any 
transfer of such claim is subject to FRBP 3001(e), 
any applicable provisions of the Bankruptcy Code 
(11 U.S.C. § 101 et seq.), and any applicable orders 
of the bankruptcy court. 
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Summary of Proof of Claim of Kimberly A. Cannon 

The following is a detailed breakdown of the claim: 

Claim Item Description Amount 
Special Bonus 
Opportunity 
Letter 
Agreement 

Special opportunity granted from Washington Mutual 
on March 19, 2008 to Kimberly A. Cannon.  A true 
and correct copy of which is attached hereto. 
 

$80,000.00 

Supplemental 
Executive 
Retirement 
Accumulation 
Plan (SERAP) 

Balance in SERAP at termination.  A true and correct 
copy of Claimant’s SERAP account indicating the 
SERAP amount is attached hereto.     
 

$51,043.39 

Change in 
Control 
Payment 

The Change in Control Agreement between 
Washington Mutual and Kimberly A. Cannon (“CIC”) 
dated December 17, 2007.   A true and correct copy of 
which is attached hereto.   

$1,005,368.67 

   
 
WAMU 
Severance Plan  

To the extent that it is determined that a change in 
control did not occur or WMI is found not to be 
responsible for obligations under the WaMu Change in 
Control Agreement, then Claimant is entitled to 
severance pay in the amount of $153,462.00 pursuant 
to the WaMu Severance Plan.  

 

   
 

                                                                    Total Claim      $1,136,412.06 
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Exhibit “2”
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 

In re: ) Chapter 11 
 ) Case No. 08-12229 (MFW) 
Washington Mutual, Inc., et al.,1 ) (Jointly Administered) 
 )  
  Debtors.   )  Ref. Docket No. ______ 
 )  

ORDER 

 On this _______ day of ________________, 2013, having considered Motion of 

Kimberly Cannon for Order Granting Leave to File Amendment to Proof of Claim No. 1248 or, 

in the Alternative, Allowing Kimberly Cannon to Assert Alternate Argument Regarding Claim 

Based on WaMu Severance Plan (the “Motion”), and any responses thereto;  

 IT IS HEREBY ORDERED that, for the reasons stated on the record, the Motion is 

GRANTED; and 

 IT IS FURTHER ORDERED that the amended proof of claim may be filed within fifteen 

(15) days of the date of this Order; and 

 IT IS FURTHER ORDERED the Court retains jurisdiction with respect to all matters 

arising from or related to the implementation this Order. 

 
 
Wilmington, Delaware 
       __________________________________ 
       THE HONRABLE MARY F. WALRATH 
       U.S. Bankruptcy Court Judge 

                                                 
1 The Debtors in these cases are:  Washington Mutual, Inc. and WMI Investment Corp. 
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CERTIFICATE OF SERVICE 
 
 I, Celeste A. Hartman, Senior Paralegal, do hereby certify that I am over the age of 18 
and that on February 1, 2013, I caused a copy of Motion of Kimberly Cannon for Order Granting 
Leave to File Amendment to Proof of Claim No. 1248 or, in the Alternative, Allowing Kimberly 
Cannon to Assert Alternate Argument Regarding Claim Based on WaMu Severance Plan to be 
served upon all persons receiving notice through the Court’s cm/ecf system with a courtesy copy 
on the following via email: 
 
Julio C. Gurdian, Esquire 
Weil, Gotshal & Manges LLP 
1395 Brickell Avenue, Suite 1200 
Miami, FL 33131-2861 
julio.gurdian@weil.com  
 
Lawrence J. Baer, Esquire 
Brian Rosen, Esquire 
Weil, Gotshal & Manges LLP  
767 Fifth Avenue 
New York, NY  10153 
lawrence.baer@weil.com 
brian.rosen@weil.com 
 
Mark D. Collins, Esquire 
Paul N. Heath, Esquire 
Richards, Layton & Finger, P.A. 
One Rodney Square 
920 North King Street 
Wilmington, DE 19801 
collins@rlf.com 
heath@rlf.com   
 
brucewbivert@aol.com  
casey3205@yahoo.com   
cboyd@akingump.com   
pmott@akingump.com  
jmaciel@alvarezandmarsal.com   
cbrouwer55@gmail.com     
freilinger42@me.com      
fstevenstein@gmail.com 
gdoll@dollamir.com  
Greg.camas@gmail.com   
henrygid@yahoo.com    
Jake.Domer@ExpressPros.com  
Jan.schrag@gmail.com   
Jfww1111@yahoo.com 
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jjoneswamu@comcast.net    
jnimeroff@bsnlawyers.com  
joemelo@sbcglobal.net  
chad.smith@wamuinc.net  
curt.brouwer@wamuinc.net 
kaaron@weirpartners.com   
Pinneyt@whiteandwilliams.com   
Kenkido1@gmail.com   
loizides@loizides.com  
mbusenkell@gsbblaw.com   
bbjorklund@hotmail.com   
Mel.bartels@yahoo.com   
mitch.stevens@gmail.com  
mjoyce@crosslaw.com    
mscottgaspard@gmail.com 
poulsbo5@gmail.com 
Rachellemmileur@gmail.com   
ronlowery@me.com 
rsokol@ebg-law.com  
rstmarie@Dollamir.com    
slehrberge@aol.com 
steve.fortunato@gmail.com   
susanonbainbridge@hotmail.com   
Tamra.treosti@bankofamerica.com 
tdriscoll@bifferato.com  
Trina10@cox.net  
twangyjane@hotmail.com  
gary.brady@jpmchase.com  
skyle@kylelawcorp.com  
mbennett@lhlawfirm.com 
Vickywu.wmi@gmail.com   
wfinzer@msn.com     
kcapuzzi@phw-law.com    
WMILT.Employee.Claims@weil.com    
abbe.miller@weirpartners.com  
Jane.M.Leamy@usdoj.gov 
 
 Under penalty of perjury, I certify the foregoing to be true and correct. 
 
 
         /s/ Celeste A. Hartman                                   
       CELESTE A. HARTMAN 
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