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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre:
WASHINGTON MUTUAL, INC., et al.z,

Debtors.

)
)
)
)
)
)
)
)
)
)
)
)

Chapter 11
Case No. 08-12229 (MFW)

Jointly Administered

Hearing Date: 02/21/13 @
11:30 a.m. (EST)
Response Date: 02/14/2013

MOTION OF ANN TIERNEY FOR AN ORDER GRANTING AMENDMENT TO
PROOF OF CLAIM NO. 3862 OR, IN THE ALTERNATIVE, ALLOWING TIERNEY
TO ASSERT ALTERNATE ARGUMENT REGARDING CLAIM BASED ON THE
WAMU SEVERANCE PLAN

Claimant Ann Tierney (“Claimant”), by and through her undersigned counsel, submits

this “Motion For An Order Granting Amendment To Proof Of Claim Or, In The Alternative,

Allowing Claimant To Assert Alternate Argument Regarding Claim Based On WaMu

Severance Plan” (the “Motion”). In support of this Motion, Claimant represents as follows:

JURISDICTION AND VENUE

1. This Court has subject matter jurisdiction to consider this Motion pursuant to 28

U.S.C. 88 1334 and 157. Venue is proper in this Court pursuant to 28 U.S.C. §8 1408 and

1409. This proceeding is a core proceeding under 28 U.S.C. § 157(b)(2)(B).

RELIEF REQUESTED

2. This Motion is brought to ensure that Claimant is not barred from arguing all of

Claimant’s legal theories with respect to her timely filed First Amended Proof of Claim, Claim

Number 3862, in the amount of $842,685.33 filed on June 11, 2010 (“First Amended Claim”).

% The Debtors in these cases are: (i) Washington Mutual, Inc. and WMI Investment Corp.
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3. By this Motion, Claimant requests the entry of an order authorizing Claimant to
amend her Proof of Claim or, in the alternative, allowing Claimant to assert an alternative
theory of recovery based on the WaMu Severance Plan. Claimant’s proposed amended proof of
claim includes an alternate claim under the WaMu Severance Plan, which is sponsored by
Washington Mutual, Inc. (“WMI”). Claimant’s proposed amendment will not alter the claim
amount in any way. Claimant seeks solely to add language in her explanation attached to the
Claim stating the following: “To the extent that it is determined that a change in control did not
occur or WMI is found not to be responsible for obligations under the WaMu Change in Control
Agreement, then Claimant is entitled to severance pay pursuant to the WaMu Severance Plan.”
A of the form of proposed amended claim is attached hereto as Exhibit “A” and incorporated
herein by this reference (“Amended Claim”).?

4, In the alternative, should the Court not allow the proposed amendment, the
Claimant seeks the right to assert an alternate recovery theory based on the WaMu Severance
Plan at the hearing on WMILT’s objection to Claimant’s Claim.

5. As counsel for WMILT has been unwilling to concede that the claims of similar
claimants include the alternate theory of recovery, Claimant seeks an order from this Court
authorizing him to file the Amended Claim or allowing Claimant to argue this alternate theory
of recovery at any hearing on his Claim.

SUMMARY OF RELEVANT FACTS

6. On September 26, 2008, WMI filed a petition for relief under Chapter 11 of the
Bankruptcy Code. The bankruptcy case was jointly administered with the case of WMI’s
affiliate Washington Mutual Investments, which was filed on the same day.

7. On or about January 30, 2009, the Court entered its Order setting March 31,

2009 as the deadline for filing proofs of claim against WMI.

® The Amended Claim is attached hereto without exhibits and does not yet list the
calculations of the amount due to Claimant under the WaMu Severance Plan; both will be
attached to the Amended Claim when filed.
2
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8. On or about June 11, 2009, Claimant filed her First Amended Proof of Claim,
No. 1153, the Claim in the amount of $842,685 for unpaid amounts due to her as a result of her
employment. Claimant was not assisted by counsel in the preparation and filing of her original
claim or the First Amended Claim. Attached hereto as Exhibit “B” and incorporated herein by
this reference is a copy of the First Amended Claim without exhibits.

9. Claimant’s breakdown of the amount of the Claim is attached to the Claim and
states that Claimant is owed $701,036.66 as a result of her Change in Control Agreement. Id.

10. On February 23, 2012, this Court entered its order approving the Seventh
Amended Joint Plan of Reorganization (the “Confirmation Order”). The Confirmation Order
provides that “[a]s of the commencement of the Confirmation Hearing, a Proof of Claim may
not be filed or amended without the authority of the Court.” See Confirmation Order | 45,
[Docket No. 9759]. The Confirmation Order further provides that, “[n]otwithstanding that the
Court may permit the filing or amendment of such a proof of Claim, the Debtors are not
required to reserve Liquidating Trust Assets to pay or otherwise satisfy any such Claims.” Id.

11. On or about August 15, 2012, WMILT filed the “WMI Liquidating Trust Eighty-
Second Omnibus (Substantive) Objection to Change in Control Claims” [Docket No. 10507]
(“Objection”). By and through the Objection, WMILT among other things objected to
Claimant’s Claim on, inter alia, the following grounds: (a) WMILT is not responsible for
those claims arising from either the WaMu CIC Agreement or WaMu Retention Agreement
because WMI allegedly was not a party such agreements — WMILT’s Wrong Party Argument;
(b) WMILT is not responsible for those claims arising under the WaMu CIC Agreement or the
WaMu Retention Agreement because a change in control did not occur — WMILT’s No CIC
Argument; (c) the allowed Claim must be reduced pursuant to the cap set forth in 11 U.S.C.
8502(b)(7) ~-WMILT’s 502(b)(7) Cap Argument; and, (d) WMILT is entitled to a credit for any
severance payments or other relevant benefits actually received by Claimant from JP Morgan

Chase — WMILT’s Setoff Argument.
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12. On or about September 4, 2012, Claimant filed the “Response of Ann Tierney to
WMI Liquidating Trust’s Eighty-Second Omnibus (Substantive) Objection to Claims” [Docket
No. 10574] (“Opposition”) which addressed WMILT’s No CIC Argument and WMILT’s
Wrong Party Argument, WMILT’s Setoff Argument, WMILT’s 502(b)(7) Cap Argument and
WMILT’s Wrong Party Argument.

13. This alternate claim amount will be significantly less than the amount of the
Claim. Thus, WMILT does not need to adjust the Liquidating Trust Assets to pay or otherwise
satisfy the proposed Second Amended Claim.

14, The WaMu Severance Plan Amended and Restated Effective January 1, 2008

preamble reads:

Washington Mutual, Inc. has established the WaMu Severance
Plan (the "Plan™) with the intention of providing benefits to
Eligible Employees of Washington Mutual, Inc. and its Affiliates
(the "Company"), in the event of job elimination. This document
sets forth the basic terms that are applicable to all eligible
participants. Provisions that apply exclusively to eligible
employees of acquired employees are set forth in appendixes to
this document. The Plan is intended to be a welfare plan governed
by ERISA and intended to constitute a single plan.

See WaMu Severance Plan attached hereto as Exhibit “C.”
15. If a WaMu employee is a party to a Change in Control Agreement and receives
payment under such Change in Control Agreement, such employee is not entitled to severance

under the WaMu Severance Plan. Specifically, the WaMu Severance Plan provides that:

2.2 Exceptions. An Eligible Employee is not eligible to receive
benefits under this Plan if he is eligible to receive benefits or
payments from any other severance plan arrangement agreement or
program or if he has received such payment within the last two
years from the Company or any Acquired Companies.
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THE RELIEF REQUESTED IS APPROPRIATE UNDER THE FEDERAL RULES OF CIVIL
PROCEDURE AND FIRMLY ESTABLISHED CASE LAW

A. Amendments to Proofs of Claims Are Liberally Permitted

16. The general rule regarding amendment of a proof of claim is as follows:

It is well established that amendments to proofs of claim are
liberally allowed [citations omitted]. Generally, amendments are
allowed when the original claim provides notice of the
existence, nature, and amount of the claim. Amendments are
generally used to cure obvious defects, describe the claim with
greater specificity or plead a new theory of recovery on facts of
the original proof of claim. Post-bar date amendment should be
scrutinized to ensure that the amendment is not a new claim.
While courts allow post-bar date amendment to claim amounts,
courts do not allow post-bar amendment to change status of the
claim.

In re Orion Ref Corp., 317 B.R. 660, 664 (Bankr. D. Del. 2004) (emphasis added).

17.  As the Federal Rules of Bankruptcy Procedure do not directly address
amendment of a proof of claim, most Courts look to Federal Rule of Civil Procedure 15 and
apply the test set forth therein to determine whether to allow an amendment to a proof of claim.

In re Channokhon, 465 B.R. 132 (Bankr. S.D. Ohio 2012); In re Xechem Int’l, Inc., 424 B.R.

836, 841 (Bankr. N.D. Ill. 2010); Midland Cogeneration Venture Ltd. P’ship v. Enron Corp.,
419 F.3d 115, 133 (2d Cir. 2005);_In re Enron Corp. (“Enron”), 298 B.R. 513, 521

(Bankr.S.D.N.Y. 2003); Gens v. Resolution Trust Corp., 112 F.3d 569, 575 (1st Cir. 1997); In

re Stavriotis, 977 F.2d 1202, 1204 (7th Cir. 1992); Robert Farms, 980 F.2d 1248, 1251 (9th Cir.
1992); In re Spurling, 391 B.R. 783, 786 (Bankr. E.D. Tenn. 2008); In re J.S. Il, L.L.C., 389

B.R. 563, 567 (Bankr. N.D. Ill. 2008); In re MK Lonbard Grp. I, Ltd., 301 B.R. 812, 816

(Bankr. E.D. Pa. 2003); Little v. Drexel Burnham Labert Grp., Inc., 159 B.R. 420, 425

(S.D.N.Y. 1993).
18. Rule 15 provides that “[t]he court should freely give leave when justice so
requires.” Courts have a long established liberal policy that permits amendments to a proof of

claim. See Bankr.R. 7015; Fed. R. Civ. P. 15; In re Franciscan Vineyards, Inc., 597 F.2d 181,

182 (9th Cir., 1979), cert. denied, 445 U.S. 915 (1980). The crucial inquiry is whether the

5
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opposing party would be unduly prejudiced by the amendment. In re Wilson, 96 B.R. 257, 263
(9th Cir. 1988); United States v. Hougham, 364 U.S. 310, 316, 81 S.Ct. 13, 18 (1960).

Furthermore, an amendment to a proof of claim will relate back to the timely filed proof of
claim if the claims in the amendment arise from the same conduct, transaction or occurrence as

required by Rule 15. See generally In re Xechem Intern., Inc., 424 B.R. 836 (Bankr. N.D. Ill.

2010).

B. The Amended Proof of Claim Satisfies the Requirements of Rule 15
19.  The United States Supreme Court in Foman v. Davis, 371 U.S. 178 (1962),

referred to several factors courts should use when confronted with the issue to justify leave to

amend, stating:

In the absence of any apparent or declared reason — such as undue delay, bad faith
or dilatory motive on the part of the movant, repeated failure to cure deficiencies
by amendments previously allowed, undue prejudice to the appealing party by
virtue of allowance of the amendment, futility of amendment, etc. — the sought
relief should, as the rules require, be “freely given.”

Foman, 371 U.S. at 182.
20.  The Third Circuit has employed the “Foman Factors” in determining whether a

trial court properly granted or denied leave to amend pleading. In re Burlington Coat Factory

Securities Litigation, 114 F.3d, 1410, 1434 (3rd Cir. 1997) (listing five factors taken into

account to assess the propriety of a motion for leave to amend: (1) undue delay, (2) bad faith,

(3) dilatory motive, (4) prejudice, and (5) futility of amendment); Riley v. Taylor, 62 F.3d 86,

90 (3rd Cir. 1995) (adopting and applying the Forman factors; Grayson v. Mayview State

Hospital, 293 F.3d 103, 108 (3rd Cir. 2002) (holding that a under FRCP 15(a), leave to amend
“must be granted in the absence of undue delay, bad faith, dilatory motive, unfair prejudice, or

futility of amendment.”); see also Shane v. Fauver, 213 F.3d 113, 115 (3rd Cir. 2000).

21.  The following analysis of the “Foman Factors” as used by the Third Circuit

shows that leave to amend the Claim should be granted in this case:

6
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Bad Faith.

22. There are no indicia of bad faith. The Claim contemplated reimbursement for
employee benefits. See Exhibit “B.” Additionally, the Objection filed by WMILT raised an
objection to the claim with respect to the component of the Claim based upon the WaMu
Severance Plan. The Supreme Court in Foman stated that “[i]f the underlying facts or
circumstances relied upon by plaintiff may be a proper subject of relief, he ought to be afforded
an opportunity to test her claim on the merits.” Foman at 182. The proposed Second Amended
Claim is based on the same underlying facts and circumstances relied upon by Claimant in her
First Amended Claim. Claimant should be allowed an opportunity to test her Claim on the
merits and should not be barred from raising an additional legal theory for recovery.

Undue Delay.

23. There will be no undue delay occasioned by the filing of the Second Amended
Claim or reservation of Claimant’s right to argue an additional theory of recovery based upon
the original Claim. Discovery regarding the Employee Wage Claims is ongoing and the Written
Requests propounded by WMILT inquire regarding the Claim and all legal theories and facts
supporting the Claim. Claimant’s responses to the Written Discovery are not due until March
11, 2013. Thus, the Second Amended Claim will not require additional discovery or an
extension of currently scheduled dates.

Prejudice to Opposing Party.

24. The Second Amended Claim will not prejudice WMILT at all. As mentioned
above, the underlying facts relied on in the Second Amended Claim are substantially the same
as in the original Claim. WMILT will in no way be prejudiced by the Second Amended Claim
because the amendment does not does not require further discovery or a continuation of the
currently scheduled dates. Furthermore, the Second Amended Claim does not increase the face

amount of the Claim. As such, the only party that will be prejudiced is Claimant if the Court
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fails to allow Claimant to file the Second Amended Claim or to argue its alternate under the
WaMu Severance Plan.

The Additional Claims For Relief Are Not Futile.

25. The alternate argument for recovery with respect to the Claim is not futile. As
set forth in the Opposition to Claim, Claimant was a party to the WaMu Severance Plan and the
WaMu Severance Plan specifically provides for a payment to Claimant upon termination from
Washington Mutual as long as Claimant is not entitled to a payment under Claimant’s WaMu
CIC Agreement.

Dilatory Tactics by Claimant.

26. Claimant has exercised no dilatory tactics. Claimant submits that the Claim
includes the alternate recovery theory as it specifically states that the basis for the claim is
“compensation.” Furthermore, Claimant has become aware that others have brought to the
attention of WMILT and apprised WMILT that they intended to pursue this alternate argument
and requested that WMILT allow for this amendment to their claims. Counsel for WMILT
refused to stipulate to amending of their claims for the sole purpose of clarifying that other
claimants may argue the alternative theory of recovery under the WaMu Severance Plan.
WMILT’s rejection of other such requests has made any further request by Claimant futile and
has necessitated this Motion. As the alternate legal theories have already been presented to the
Court and WMILT at the earliest possible time after retaining the counsel, Claimant was not

dilatory.

C. Claimant’s Proposed Amendment Does Not Prejudice WMILT as It Merely Adds an
Alternative Theory of Recovery Arising from the Identical Facts

27.  The Claim provided notice that Claimant was pursuing claims arising out of her
employment relationship with WMI. The amended proof of claim seeks the identical claim

arising from the very same employment, employment agreements and benefits. The sole
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change in the Amended Proof of Claim is to include an alternate theory of recovery under the
WaMu Severance Plan. See Second Amended Claim.
28. A similar set of facts was decided by the Bankruptcy Court in Illinois in In re

Xechem International, Inc., 424 B.R. 836 (Bankr. N.D. Ill. 2010). In that case, a former

employee of the debtor filed a timely claim for unpaid compensation. After the bar date, the
former employee sought to amend her claim to include additional claims for severance
compensation, indemnification, repayment of a loan to the company and interest on the loan.
The amended proof of claim reasserted the original claims, although in different amounts. In
fact, the amended proof of claim claimed an additional $247,094.00 to the original amount of
$1,699,000. Id. at 842. The court found that those claims clearly involved the same core
disputes as those in the original proof of claim, and thus related back. Id. at 845. As for the
severance and indemnification claims, the court found that those claims arose from the parties'
employment agreements and the debtor's bylaws and therefore arose from the same ongoing
conduct, transaction, or occurrence as those in the original proof of claim. Id. The employee
was permitted to file the amended proof of claim on all new theories, except for the loss of
personal property. 1d.

29.  As the claim under the WaMu Severance Plan relate to the employment
relationship and compensation owed to Claimant, it clearly relates to the original Claim. As
such, Claimant’s proposed amendment relates back to the Claim and should be granted. In the
alternative, should the Court not allow the proposed amendment, the Claimant seeks the right to

assert alternative recovery based on the WaMu Severance Plan, if necessary.

CONCLUSION

30. Based on the foregoing, Claimant requests that this Court allow her to file the
Second Amended Claim and have it relate back to her timely filed Claim. In the alternative, the
Claimant seeks a ruling from this Court that the Claimant has properly presented and preserved

her alternate recovery theory in the Claim and Opposition and Claimant, therefore, may assert a

9
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claim for recovery under the WaMu Severance Plan, if it is determined that no change in control
occurred and/or that WMI is not responsible for satisfaction of employee claims under the

WaMu CIC Agreement.

Dated: February 1, 2013 PHILLIPS, GOLDMAN & SPENCE, P.A.

/sl Stephen W. Spence
Stephen W. Spence, Esquire (#2033)
1200 North Broom Street
Wilmington, DE 19806
Telephone:  (302) 655-4200
Facsimile: (302) 655-4210
Attorneys for Ann Tierney

10
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re:
WASHINGTON MUTUAL, INC., et al.l,

Chapter 11
Case No. 08-12229 (MFW)

Jointly Administered
Debtors.

Objection Deadline: 2/14/1013
Hearing Date: 2/21/13 @ 11:30 a.m. (EST)

— N e N N N N N

NOTICE OF MOTION AND HEARING

TO:  WMILT; Counsel for WMILT; the Office of the United States Trustee for the District of
Delaware; and any party requesting notice pursuant to Bankruptcy Rule 2002 through
the CM/ECF system and all those appearing on the attached list.

On February 1, 2013, Claimant Ann Tierney filed the Motion of Ann Tierney for
Order Granting Amendment to Proof of Claim No. 3862 or, in the Alternative, Allowing
Tierney to Assert Alternate Argument Regarding Claim Based on WaMu Severance Plan
(the “Motion”), a copy of which is attached hereto.

Objections, if any, to the relief requested in the Motion must be filed with the United
States Bankruptcy Court, 824 North Market Street, 3rd Floor, Wilmington, Delaware 19807, on
or before February 14, 2013 at 4:00 p.m. (EST).

At the same time, you must also serve a copy of the objection upon the undersigned
counsel so as to be received no later than 4:00 p.m. (EST) on February 14, 2013.

A HEARING ON THE MOTION WILL BE HELD ON FEBRUARY 21, 2013 AT
11:30 A.M. (EST) BEFORE THE HONORABLE MARY F. WALRATH, IN THE UNITED
STATES BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE, 824 NORTH
MARKET STREET, 5TH FLOOR, COURTROOM 4, WILMINGTON, DELAWARE 19801.

IF YOU FAIL TO RESPOND IN ACCORDANCE WITH THIS NOTICE, THE
COURT MAY GRANT THE RELIEF REQUESTED IN THE MOTION WITHOUT
FURTHER NOTICE OR HEARING.

! The Debtors in these cases are: (i) Washington Mutual, Inc. and WMI Investment Corp.

MOTION TO AMEND ANN TIERNEY.DOCX
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Dated: February 1, 2013 PHILLIPS, GOLDMAN & SPENCE, P.A.

/s/ Stephen W. Spence

Stephen W. Spence, Esquire (#2033)
1200 North Broom Street
Wilmington, DE 19806

Telephone:  (302) 655-4200
Facsimile: (302) 655-4210
Counsel to Ann Tierney
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11
WASHINGTON MUTUAL, INC., etal ?,
Case No. 08-12229 (MFW)

Jointly Administered

Hearing Date: 02/21/13 @
11:30 a.m. (EST)

)
)
)
)
)

Debtors. )
)
)
g
) Response Date: 02/14/2013
)

MOTION OF ANN TIERNEY FOR AN ORDER GRANTING AMENDMENT TO
PROOF OF CLAIM NO. 3862 OR, IN THE ALTERNATIVE, ALLOWING TIERNEY
TO ASSERT ALTERNATE ARGUMENT REGARDING CLAIM BASED ON THE
WAMU SEVERANCE PLAN

Claimant Ann Tierney (“Claimant”), by and through her undersigned counsel, submits
this “Motion For An Order Granting Amendment To Proof Of Claim Or, In The Alternative,
Allowing Claimant To Assert Alternate Argument Regarding Claim Based On WaMu
Severance Plan” (the “Motion”). In support of this Motion, Claimant represents as follows:

JURISDICTION AND VENUE

1. This Court has subject matter jurisdiction to consider this Motion pursuant to 28
U.S.C. 88 1334 and 157. Venue is proper in this Court pursuant to 28 U.S.C. §8 1408 and
1409. This proceeding is a core proceeding under 28 U.S.C. § 157(b)(2)(B).
RELIEF REQUESTED

2. This Motion is brought to ensure that Claimant is not barred from arguing all of
Claimant’s legal theories with respect to her timely filed First Amended Proof of Claim, Claim

Number 3862, in the amount of $842,685.33 filed on June 11, 2010 (“First Amended Claim”).

% The Debtors in these cases are: (i) Washington Mutual, Inc. and WMI Investment Corp.
1
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3. By this Motion, Claimant requests the entry of an order authorizing Claimant to
amend her Proof of Claim or, in the alternative, allowing Claimant to assert an alternative
theory of recovery based on the WaMu Severance Plan. Claimant’s proposed amended proof of
claim includes an alternate claim under the WaMu Severance Plan, which is sponsored by
Washington Mutual, Inc. (“WMI”). Claimant’s proposed amendment will not alter the claim
amount in any way. Claimant seeks solely to add language in her explanation attached to the
Claim stating the following: “To the extent that it is determined that a change in control did not
occur or WMI is found not to be responsible for obligations under the WaMu Change in Control
Agreement, then Claimant is entitled to severance pay pursuant to the WaMu Severance Plan.”
A of the form of proposed amended claim is attached hereto as Exhibit “A” and incorporated
herein by this reference (“Amended Claim”).?

4, In the alternative, should the Court not allow the proposed amendment, the
Claimant seeks the right to assert an alternate recovery theory based on the WaMu Severance
Plan at the hearing on WMILT’s objection to Claimant’s Claim.

5. As counsel for WMILT has been unwilling to concede that the claims of similar
claimants include the alternate theory of recovery, Claimant seeks an order from this Court
authorizing him to file the Amended Claim or allowing Claimant to argue this alternate theory
of recovery at any hearing on his Claim.

SUMMARY OF RELEVANT FACTS

6. On September 26, 2008, WMI filed a petition for relief under Chapter 11 of the
Bankruptcy Code. The bankruptcy case was jointly administered with the case of WMI’s
affiliate Washington Mutual Investments, which was filed on the same day.

7. On or about January 30, 2009, the Court entered its Order setting March 31,

2009 as the deadline for filing proofs of claim against WMI.

® The Amended Claim is attached hereto without exhibits and does not yet list the
calculations of the amount due to Claimant under the WaMu Severance Plan; both will be
attached to the Amended Claim when filed.
2
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Exhibit *A”
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B10 (Official Form 10)(12/11)

Ann Tierney

UNITED STATES BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE PROOF OF CLAIM
Name of Debtor; Washington Mutual, Inc. Case Number: (8-12229
'NOTE: Do not use this Sorm fo make a claim for an administrative expense that arises afier the bankrupicy filing. You
may file a request for payment of an administrative expense according to 11 US.C. § 503,
Name of Creditor (the person or other entity to whom the debtor owes money or property):
COURT USE ONLY

Name and address where notices should be sent:
Anmn C. Tierney

§ 1824 27™ Avenue W,

| Seattle, WA 98199

Telephone number: email:

0 Check this box if this claim
amends a previcusly filed claim.

Court Claim Number: 3862
(Lf known)
Filed on: 6/11/2010

Name and address where payment should be sent (if different from above):

Telephone number: email:

1 Check this box if you are aware
that anyone else has filed a proof of
claim relating to this claim, Attach
copy of statement giving particulars,

1, Amount of Claim as of Date Case Filed: $842,685.33
I all or part of the claim is secured, complete item 4,

if all or part of the claim is entitled to priority, complete item 5.

OCheck this box if the ¢laim includes interest or other charges in addition to the principal amount of the claim. Attach a statement that itemizes interest or charges.

2, Basis for Claim: Compensation

(See instruction #2) Amounts due under change in control agreement/Severance Plan as an employee of Washington Mutual

3. Last four digits of any number 3a. Debtor may have scheduled account as:
by which creditor identifies debtor:

4910 or 1012 (See instruction #3a)

3b. Uniform Claim Identifier (optional):

(See instruction #3b}

4, Secured Claim (See instruction #4)
Check the appropriate box if the claim is secured by a lien on property or a right of
setoff, attach required redacted documents, and provide the requested information.

Nature of property or right of setoff: CReal Estate CMotor Vehicle OOther
Describe:

Value of Property: §

Annual Interest Rate % OFixed or FVariable
(when case was filed)

Amount of arrearage and other charges, as of the time case
was filed, included in secured claim, if any:

3

Basis for perfection:

Amount of Secured Claim: $

Amount Unsecured: 5

specifying the priority and state the amount,

O Domestic support obligations under 11 1 Wages, salaries, or commissions

U.S.C. § 507 (@)(A)(A) or (ay(1)(B). (up to $ 11,725%) earned within 180 days before the
case was filed or the debtor’s business ceased,
whichever is earlier - 11 U.S.C. § 507 (a){4).

O Up to $2,600* of deposits toward O Taxes or penalties owed to governmental units —
purchase, lease, or rental of property or 11 U.8.C. § 507 (a)(8).

services for personal, family, or household

use— 11 U.S,C. § 507 (a)(7).

5. Amount of Claim Enfitled to Priority under 11 U.8.C, § 507 (a), If any part of the claim falls into one of the following categories, check the box

O Contributions to an
emplovee benefit plan —
11 11.8.C. § 507 (a)(5).

Amount entitled to priovity:
@ Other — Specify $

applicable paragraph of
11 US.C. § 507 (a)}_ ).

*Amounts are subject to adfustment on 4/1/13 and every 3 years thereafier with respect to cases commenced on or after the date of adfustment.

6. Credits. The amount of all payments on this claim has been credited for the purpose of making this proof of claim. {See instruction #6)
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B10 (Official Form 10){12/11)

[f the documents are not available, please explain:

4. Documents: Attached are redacted copies of any documents that support the claim, such as premissory notes. purchase orders, invoices, itemized statements of
runnping accounts, contracts, judgments, mortgages, and security agreements, If the ciaim is secured, box 4 has been completed, and redacted copies of documents
providing evidence of perfection of a security interest are attached. (See instruction #7, and the definition of “redacted”)

DO NOT SEND ORIGINAL DOCUMENTS. ATTACHED DOCUMENTS MAY BE DESTROYED AFTER SCANNING.

8. Signature: (See instruction #8}
Check the appropriate box.

= 1am the creditor’s authorized agent.
(Attach copy of power of attorney, if any.}

3 1am the creditor.

Print Name: Stephen W. Spence, Esquire

Title: Counsel to Ann C. Tierney

Company: Phillips, Goldman & Spence, P.A.
Address and telephone number (if differeat from notice address above):
1200 North Broom Street

Wilmington, DE 19806

302-655-4200 sws{@pgslaw.com
Telephone number: email:

3 Tam the trustee, or the debtor,
or their authorized agent.
(See Bankruptcy Rule 3004.)

O Iam a guarantor, surety, indorser, or other codebtor,
(See Bankruptey Rule 3005.)

T declare under penalty of perjury that the information provided in this claim is true and correct to the best of my knowledge, information, and reasonable belief.

(Signature)

(Date)

Penalty for preseniing fraudulent claim. Fine of up to $500,000 or imprisonment for up to 5 vears, or both, 18 U.S.C. §§ 152 and 3571,

INSTRUCTIONS FOR PROOF OF CLAIM FORM
The instructions and definitions below are general explanations of the law. In certain circumstances, such as bankruptcy cases not filed voluntarily by the debtor,
exceptions to these general rules may apply.
Items to be completed in Proof of Claim form

Court, Name of Debtor, and Case Number:

Fitl in the federal judicial distriet n which the bankruptey case was filed (for example,
Central District of California), the debtor’s full name, and the case mumber. If the creditor
received a notice of the case from the bankruptey cowmt, afl of this information is at the top of
the notice.

Creditor’s Name and Address:

Fill in the name of the person or entity asserting a claim and the name and address of the
person who should receive notices issued during the bankruptcy case. A separate space is
provided for the payment address if it differs from the notice address. The creditor has a
continuing obligation to keep the court informed of its current address. See Federal Rule of
Bankruptcy Procedure

(FRBP) 2002(g).

1. Amount of Claim as of Date Case Filed:

State the total amount owed to the creditor on the date of the bankrptey filing, Follow the
instructions concerning whether to complete items 4 and 5. Check the box if interest or other
charges are included in the claim.

2. Basis for Claim:

State the type of debt or how it was incurred, Examples include goods sold, money loaned,
services performed, personal injury/wrongfil death, car loan, mortgage note, and credit card.
If the claim is based on delivering health care goods or services, limit the disclosure of the
goods or services §o as to avoid embarrassment or the disclosure of coufidential health care
information. You may be required to provide additional disclosure if an interested party
objects to the claim.

3. Last Four Digits of Any Number by Which Creditor 1dentifies Debtor:
State only the last four digits of the debtor’s account or other number used by the creditor to
identify the debtor.

3a. Debtor May Have Scheduled Aceount As:
Report a change in the ereditor’s name, a transferred claim, or any other information that
clarifies a difference between this proof of claim and the claim as scheduled by the debtor.

3b. Uniform Claim kdentifier:

If you use a uniform ¢laim identifier, you may report it here. A uniforin claim identitier is an
optional 24-character identifier that certain large creditors use to facilitate electronic payment
in chapter 13 cases.

4. Secured Claim:

Check whether the claim is fully or partially secured, Skip this section if the claim is entirely
mnsecured. (See Definitions.) If the claim s secured, check the box for the nature and value
of property thal secures the elaim, attach copies of lien documentation, and state, as of the
date of the bankmiptey filing, the annual interest rate {and whether it is fixed or variable), and
the amount past due on the claim,

5. Amount of Claim Entitled to Priority Under 11 U.S.C. § 507 {a).

If any portion of the claim falls into any category shown, check the appropriate

box(es) and state the amount entitled to priority. (See Definitions.} A claim may

be partly priority and partly non-priority. For example, in some of the categories, the law
limits the amount entitled to priority.

6. Credits:

An authorized signature on this proof of claiin serves as an acknowledgment that when
calculating the amount of the claim, the creditor gave the debtor credit for any payments
received toward the debt.

7. Documents;

Attach redacted copies of any documents that show the debt exists and a lien

secures the debt. You must also attach copies of documents that evidence perfection of any
security fnterest. You may also attach a summary in addition to the documents themselves.
FRBP 3001{¢) and (d). If the claim is based on delivering health care goods or services, limit
disclosing confidential health care information. Do not send original documents, as
attachmenls may be destroyed after scanning,

8. Date and Signature:

The individual completing this proof of claim must sign and date it. FRBP 9011. If the <laim
is filed electronically, FRBP 3005(4)(2) authorizes courts to establish local rules specifying
what constitutes a signature. If you sign this form, you declare under penaity of perjury that
the infermation provided is true and correct to the best of your knowledge, information, and
reasongble belief. Your signature is also a certification that the claim meets the requirements
of FRBP 9011(b). Whether the claim s filed elecironically or in person, il your name is on
the signature line, you are responsible for the declaration. Print the name and title, if any, of
the creditor or other person authorized to file this claim. State the flet’s address and
telephone ammber if it differs from the address given on the top of the form for purposes of
recetving notiges, If the claim is filed by an authorized agent, attach a complete copy of any
power of attorney, and provide both the name of the individual filing the elaim and the name
of the agent. if the authorized agent is a servicer, identify the corparate servicer as the
company. Criminal penalties apply for making a false statement on a proof of claim.
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B10 (Official Form 10¥12/11)

Debtor
A debtor is the person, corporation, or other entity
that has filed a bankruptcy case.

Creditor

A creditor is a person, corporation, or other entity to
whoin debtor owes a debt that was incurred before
the date of the bankruptey fillng. See 11 U.S.C.
§101 (10).

Claim

A claim is the creditor’s right to receive payment for
a debt owed by the debtor on the date of the
bankruptey filing. See 11 U.5.C. §101 (5). A claim
may be secured or unsecured,

Proof of Claim

A proof of claim is a form used by the creditor to
indieate the amount of the debt owed by the debtor
on the date of the bankruptey filing. The creditor
must file the form with the clerk of the same
bankruptey court in which the bankruptey case was
filed,

Secured Claim Under 11 U.S,C, § 506 (a)

A secured ¢laim is one backed by # lien on property
of the debtor. The claim is secured so fong as the
creditor has the right to be paid from the property
prior to other creditors. The amount of the secured
claim cannot exceed the value of the property, Any
amount owed o the creditor in excess of the value of
the property is an unsecured claim. Examples of
liens cn property include a mortgage on real estate or
a seourity interest in a car. A lien may be voluntarily
granted by a debtor or may be obtained through a
court proceeding. In some states, a court judgment is
a lien.

DEFINITIONS

A claim also may be secured if the creditor owes the
debtor money (has a right 10 setoff),

Unsecured Claim

An unsecwred claim is one that does not meet the
requirements cof a secured claim. A claim may be
partly unsecured if the amount of the claim exceeds
the value of the property on which the creditor has a
lien.

Claim Entitled to Priorify Under 11 U,8.C. § 507 (2)
Priority claims are certain categories of unsecured
claims that are paid from the available money or
property in a bankrupicy case before other unsecured
claims.

Redacied

A document has been redacted when the person filing
it has masked, edited out, or otherwise deleted,
certain information, A creditor must show only the
Tast four digits of any social-secarity, individual’s
tax-identification, or financial-account number, only
the initials of a minc:’s name, and only the year of
any person’s date of birth. Tf the claim is based on the
delivery of health care goods or services, limit the
disclosure of the goods or services so as to avoid
embarrassment or the disclosure of confidential
health care information.

Evidence of Perfection

Evidence of perfection may include a mortgage, len,
certificate of title, financing statement, or other
document showing that the lien has been filed or
recorded,

INFORMATION,

Acknowledgment of Filing of Claim

To receive acknowledgment of your filing, you may
cither enclose a stamped sclf-addressed envelope and
a copy of this proof of ¢laim or you may access the
court’s PACER systerm

(www pacer.psc.uscourts.gov) for a small fee to view
your filed proot of claim.

Offers to Purchase a Claim

Certain entities are in the business of purchasing
claims for an amount less than the face value of the
claims. One or more of these entities may contact the
creditor and offer to purchase the claim. Some of the
written communications from these entities may
cagily be confused with official court docurnentation
or communications from the debtor. These entilies
do not represent the bankruptey court or the debtor.
The creditor has no obligation to sell its claim.
However, if the creditor decides to sell its claim, any
fransfer of such claim is subject to FRBP 3001(e),
any applicable provisions of the Bankruptey Code
(11 U.S.C, § 107 et seq.), and any applicable orders
of the bankruptey court.

MAIL TO:

UNITED STATES BANKRUPTCY COURT
ATTN: CLAIMS

824 NORTH MARKET STREET, 3*” FLOOR

WILMINGTON, DE 19801
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Attachment to Amended Claim of Ann Tierney

This claim seeks initially, payment of the following amounts:

Compensation ... ... .. ... ...t P $491,865.23

In the alternative, to the extent that it is determined that a change in control did not occur or WMI is
found not to be responsible for obligations under the WaMu Change in Control Agreement, then Claimant is
entitled to severance pay in the amount of $ *, pursuant to the WaMu Severance Plan. Claimant
seeks payment for the following amounts:

Severance Payment . ... ... ... it e $
17 T $

* Amounts and exhibits are to be provided in the amended claim.
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Exhibit “B”
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June 7, 2010

¢fo Kurtzman Carson Consultants, Inc
Washington Mutual Claims Processing
2335 Alaska Ave.

El Segundo, CA 90245

Re:  Ann Tiemney, WaMu Employee ID u164190
Amended Proof of Claim — Washington Mutual Inc, Bankruptcy, 08-1229 (MFW)
To Whom It May Concern:

Please find attached an amended Proof of Claim. In a recent review of the original claim calculation of
compensation due, it was apparent that the total claim amount that I prepared did not include all amounts
due under the Change In Control Agreement, resulting in a significant understatement.

At the time that I originally prepared the claim, I was under significant stress due to a serious personal
health matter, which contributed to the oversight. So it is with all due respect, that I request that the
attached amended Proof of Claim and calculation of compensation due be accepted and entered as an

~ amendment to my initial Proof of Claim.

Sincerely,

Ann Tierney
1814 27® Ave. W.
Seattle, WA 98199

Attachments:

Attachment 1. Amended Proof of Claim

@ O ® 5 & & & & & 4 & & o

Attachment 2. Summary of Original & Amended Claim Amounts
Attachment 3. Detailed Calculation of Amended Claim Amount
Appendix 1. Change in Control Agreement

Appendix 2: 2008 Rewards Summary

Appendix 3: 3/15/2007 Pay Advice

Appendix 4: 2007 Leadership Scorecard

Appendix 5: 12/31/2008 Pay Advice

Appendix 6: WaMu Pension Plan Summary

Appendix 7: WaMu Savings Plan Summary

Appendix 8: Cash Long Term Incentive Award

Appendix 9: 2007 WaMu Supplemental Retirement Benefits Statement
Appendix 10: 2/13/2009 Pay Advice

Appendix 11: 3/13/2009 Pay Advice
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EXHIBIT “C”
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WaMu Séverance Plan

Amended and Restated
Effective Yannary 1, 2008
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PREAMBLE

Washington Mutual; Ine. ias established the WaMu Severance Plan (the “Plan”) with the:
intention of providing bensfits to Eligible Employees of Washington Mutual, Ine. snd ifs
Affiliates (the ‘Cemgany”),, in the event 6f #job elinination, This'document sets forth the basic
terme that are applicable toall eli gxblﬁ pamm;}ants Provisions that apply exclusively to eligible
employees of acquired companies are set forth in appendmas fo-this document. The Plan is
intended to be a-welfare benefit plan governed by ERISA and is intended fo constitute 4 single
plan:

SECTION 1. DEFINITIONS

For tim purphse. Df this Plan, the following definitions shall app};y unless the context
‘requires’ otherwise, Words used in the masculine gender shall apply to the feminine, where
‘applicable, and wherever thé eontext of the Plan dictates; the plural shall be yead as the singular
‘anid the singular as the plural. The words “Section” or “Section” inn this Plan shall refer 1o an
Séction or Seetion Bf this Plan unless specifically stated Gtherwise, C@mpmmds of the word
‘Shere ench 48 “herein’ and “hereof” shall be construed to refer to another provision of this Plan,
unless otherwise specified or reqmred by the context. Tt is the inféntian of the Company that the:
‘Plan be governed the provisions. of the Code and BERISA and that all its provisions shall he.
construed to that resulf.

I determining the fime within which an event of action 1510 teke place for purposes of
the Plan, no fraction 6f a day shall be considered, and any act, the performance of which would
fall on o Saturday, Sunday, holiday or other non-business day, may be performed on, the next
fﬁllm&qng business day.

.Y Acquired Comnany Any company or part of & aam@any acguired by the
i;‘ompax;y either throngh dn asset purchase or stock purchase.

12  BasePay, Base Pay mciudes %alam ‘but'does not inclide. bontis, commissions,
Jncentives {except as noted in this Section 1.2} ot any other compensation. For salaried
employees, weekly Base Pay. means izl salary divided by Fifty Two (52). Foi hioirly
'empfeyees weekly Base Pay means base hourly rate times Forty (ﬁ»{}) Base Pay includes
dncentives and commissions, but only if they ate guaranteed or are not depéndent upon
achievement of certain goals or objectives.

1.3 Basic Program. The porfion of the Severance Flan set fouth in this document, not
‘including the appendixes.

1.4 Cause, Any of the following shall constitute causer

(a} Participant viclates the: Company’s piﬁiﬁ?-ﬁf&% régarding drug or alechol use
of arecurring basis,

#168864 v 1 ) CIR41008 341 PM
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(by  Participantis gonvicted of any. felony orof @ misdemeanor involving

moral turpitude (mchzdmg forgery, fraud, theft or embezzlement) or enfersinto a
pretrial diversion ot sitnilar program in' connection with the prosecution for an
offerise involving ﬁzsh@nesty, hreach of trust or money laundering: or

(c) Patticipant has-engaged in: (4) dishonesty or fraud, (b) destruction. ot thefi
of property of the Corpany of & Subsidiaty, (¢) physical attack on another
employes; (d) willful malfeasance orgross ﬁeﬂl‘zgame iirthe performance of
Participant’s-duties, or (e)snisconduct materially injurious te the-Company.

1.5 Change in Control. ‘Anyof the following shall constitue a Changein Confrok

(a) The aeqmsﬁm of ownership, directly or inditectly, benahcmﬂ}f or of
ree:m& by any Pérson (as defined Below) or group (within the meaning of the -
Securities Exchange Actof 1934 and the rules of the Securities anid Excharige
Commnission thetennder as amended from time to time), other than Washingion

Mutual, Tne., a Subsidiary or any employee benefit plan of the Conpany, of
shares re;m%smhﬂg tore than 23% of () the common stocleof Washington
Mutual, Tnc., (i) the aggregate voting power of Washington Mutual, Ine.’s voling
secmrities of (1) the total market value of Washington Matual, Ine.’s voting
secutities;

(8)  During any period of 25 consecutive calender months, a majority of the
board of directors of Washington Mutual, Iie. (the “Bodrd”) ceasing'to be:
aompe}sed of individuals (i}who werg mensbers of the Board on the first day of
such period, (i} whose élection or nomination to the Board was approved by
individuals referred toin'clause (iyabove canxtzmtmg at the time of such election
or nomination.at Teast 4 majority of the Board or (iii) whose election or
nomination to the Board was approved by individuals referred to in clagses (i) and
(n) ahove constituting at the fime of such election or ndmination at leasta
niajority- of the Board; provided that, any divector appointed or elected to the
Board to avoid or seffle a threatened of actual proxy contest shall i po'event be:
deemed to bean mdmdmﬂ réferred t6 in clauses (i, (11} or. (211} abave;

&y The gm&fmﬁa determination by the Board that any Person or group (other
tlian a Subsidiary orany employee benefit plan of the Company) has acquired
direct or indirect possession of the power to direct or cause to direct the
marzagamem or pohams of Washington Mutuzl, Inc., whether through the ability
10 exercise voting power, by contract or otlierwise;

(@)  Themerget, consolidation, share exchiange or similar trapsactioti between
Wasmngmn Mutual, Inc. and anothier Person (other than a Subsidiary) other than
amerger in which fhe stockholders of” Waﬁhmgéen Mistual, Tric, immiediately
b{zf@r@ such mérger; consolidation or transaction own, , divectly or indhrectly,
immediately following such mergér, consolidation or Immactmns at lesst severniy-
five percent (75%) of the. eombined voting power of the surviving erdity in such

R 031242008 3:41 PM
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erger, consolidation or transaction in substemualiy the same: gmpmm{m as thedr.
ownership smmedzate{y before such merger, coasehdatmn or trémzaction; or

(¢}  The saleor transfer (in one transaction or a sevies of related transactions)
ofall &r substantially all of Washington Muttal, Ine.’s asgets to another Person
{Gﬁ’ib}f fhan a Subsidiary) whether assisted ot nnassisfed, voluntary of involuntary.

(f)  Thefollowing definitions shall apply for purposes of Section 1.5:

1. “Person” shall mean any individual, corporation, company,
voluntary assoeiation, partnership, imited liability company, joint venture,
trast, unincorporated organization. or government (orany agency,
instrumentality or political subdivision thereof). '

x%hc:iil_y fswmed b} the Comp&n}f
1.6 Code. The Infernal Revenue Code of 1986, as amended.
1.7 Company. W&s%&ihgﬁw-&@malg Ine. and its subsidiaries and affiliates.

1.8 Eligible ] mg%oy@e Any “raguiax einployes of the Company who is scheduled to.
work at ledst 20 hems per week, The following are ot considered Eligible Employees:

(a)  workers hired thiough a confraet with any other unrelated entity, mcluding
but not lmited 1o contiigent smfﬁng COMPATIEs, pmfessmnai emiﬂayei
organizations, temporary agmerms ar other similar éntities;

{b) employeeshired fora fixed orlimited tegm;

(s) employees who are classified in the Company’s Human Resources
Information System as “fu}ly commissioned” are not eligible to participate in the
Plan even if they receive 2 minimum incentive, gudranteed incentive or other

sinuilar payments; and.

{4y an individual who is: dasszﬁad 48 dn mc%epandem contractor o another
non-employee- poszimn by the Company even if such individual is. subsequently
reclassified by a coutt of law ora tegulatory body as a comumion law employee of
the Company..

1.9  ERISA. The Bmployee Retirement Income Security Act of 1974, as amended.

1,10 Job End Date. The date & Pasticipant’s iobis to be-eliminated. Job End Date will
be set forth inthe notice issued pursuantio Section 4 and i¢ subject to change in accordance with

#6886V, 1 0372472008 3:41 PM

Confidential WAMU 00857



Case 08-12229-MFW Doc 11015-4 Filed 02/01/13 Page 8 of 17

that Section. “Origiral Job End Date” refers (o the- date set ‘forth i the first potice without
regard i any dcecleration or extension of that date,

1.1 Job Elimination, Has the meaning set forthin Section2.3.

.13 Participani. An Bligible Tmployee v.«}m hecomes elipible for benefits under this
Plan by satisfying the réguirements of Section 2,

-~ LiA Plan. The Severance Plan, as amended from time fo time. The Plan ig.agmpﬁ'ged:
of this document (the “Basic Program”) and any appendixes atiached hereto(the “Acquisition
Prograiis”). |

' 115 Sevetadce Agregment A written agreement, provided by the Company by which
a Participant releases any claims be might bave against the Corpany in exchange for the benefits
set forth it Section 3 which the Conipany isnot otherwise obligated to previdfe;

116 Termination Date: The Tast active day of employment. For these puposes, an
employee will be-deemed to have tenminated on the last day of employment at 5:00 pan. in the:
Participant’s time zone.

.17 Service. A “Year of Service™ wieans a full year'of continuous employment with
Coinpany” measired on each anniversary date from the Participant’s date of hire. Partial years
will be ipnored. Years of service will be calculated by ‘uging Participant’s: hire date and
“Termination Date. For purposes of this calenlation, hire date will be the Participant’s latest hire:
date. Prior service with the Coinpany or Acquired Companies shall not be counted toward Years.
of Service unless otherwise specified inan appendix to the Plan, T the case of an acquisition,

Years of Service will be determinéd based on the tecords provided by the Acquired Company,
which shall be conclusive; no sdjustment will be made for-any reason: ' '

SECTION 2. ELIGIBILITY

21 Requitements, AnEligible Employes will be chgible for Benefits under Section 3
only if he: | ,

(a)  experiences a Job Elimination; and

(b} signsand rélurns a Sevérance Apteement within 21 business days-or
withii such other period or by such other dafe specified in the “Notificaticn™

27 Exeeptions. An Eligible Ernployee is not eligible to receive, benefits under this
Pla if hie is eligible to receive benefits of payments from any other severance plan, arrangement,
apteethent, or program ot if he has received such payment-within the last two years from the
Company or any Acquired Companies. '

2168864y, 1 BIAR008 341 P
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24 Job Elimination, The Ehgible Emploves’s position is eliminated because of
ctirporate Testructuring, downsizing, or a reduction in force and, as a result, This employment with
the Company ferminates. Job elimination does not include termination by the Company for any
other réason or voluntary termination. Whether or pot a position is being eliminated due to
corporate restructuring, downsizing, or a reduction in force is conclusively determined by the
responsible manager, I an Eligible Employee’s position-is eliminated but he accepts anoibier
‘position with the Company, he will not become a Participant and will not be.eligible for Benefits
‘hereunder, For purposes of this section a Partieipant who is designated-as a Level 6 emplavee
will also be deenied to have experfenced a job lifnination if his eniployment s tefminated for
any reason other than for Cause within 18 months:afier'a Change ini Control.

24 Loss of Eligibilite. An Tligible Employee who would otherwise be eligible under
this Section 2, witl not. be eligible for benefits under the Plan if he rejects an offer of another
position within the Company provided that the new position:

(a}  has Base Pay that is at least ighty perdent {80%) of the Base Pay for the
position that s being eliminated; and .

() does it increase Eligible Employee’s one-way comniufe from his
primary residence to his. place of work by 25 miles ormote. -

25  Repayinent Upon Rehire, If a Participant has: received Severance Pay and
subsequently becomes employed by the Conpany, Participant will be required to repay & pro-
fata portion of the Severance Pay. The prosrata portion to bexepaid will be equal 103

Number-of- WNwnber of

weeks i weéeks hetween

Reverance Termination P

Pay Date and ¥ehive
dafe

Severance Pay

Nutnber of weeks of Severance Pay-

Reemployment also ‘i‘zit:fiﬁc’if_@s empiioymmtf by an unrelated entity that provides
services to the Conipany through a contract with the Company.

2.6  Leave of Absence, If anemployee’s job is eliminated while ke is on unpaid Jeave
of absence that is xiof protected by federal or state law, nciuding byt not Hmited to the Family
Medical Leave Act, he will not be eligible for benefits under this Plari. For puiposes. of this
‘Section 2.6, an employee’s job 15 considered eliminated effective on the Job End Date.

SECTION 3. BENEFITS

#168864-v. 1 032412008 3ALPA
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3.1 In Geperal. Ka Partxc;pant meets the-eli gzbzhty requireirients: e will be eligible
for Severance Pay based o the dppropriate schedule sef forthin Section 3.2.

3.2 Severatice Pav. Exceptas noted in Seciion 3. ’?{d} below, Severance Pay lwequal

o' Base }Pw for the number of weeks indicated in the table in s&?:}sebtmn (&), and the numberof
weeks indicated in subsection (B), ifany.

{8y  The numnber of weeks.of basic Severance Pay arecaloulated as follows:

T Semior - | Levels6-8
o Leader 7|
%}%}gekﬁi};ﬂ}?ﬁar" 7 Years xz'i'; T@fﬁn’%ﬁs g"g;a:z;&_qf Sé Ece T Tam}We&k&: .'
Mind 16 weeks Seyvice
Moy SEwoeks L ) L
.G 4.0 < hmos 38
505 s T T Edmes | en
SR R Y AR IR o X
T T3 56
- 140 . %
5 BT s T ER
. STt e
7 FIT SR
5 70 g T
5 7 ) 150
""" 1 e 1 63
I 250 IV 350
12 560 it 05
13 o i3 Gy
W Ho 4 955
13 r i T
i 155 TTET T84
AN R T M R T 365
T T M i Y
T 440 ST B Y
T A5p - 343
TN HD : zz:_p;mm O BT
22 " o 5@@ - - . S e o
Formore - 520
siesseay.l 03242008341 PM
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(5)  Any Participant who is required torepay a portion of Severance Pay
pursuant o Seetion 2.5 will berentitled to'additional weeks of Base Pay
equal to-the mimbei-of weeks of Severance Pay he was required fo Tepay
upon rehire,

(¢)  Severance Pay will be reduced-dollar for dollar by the amount of any pay
received during a'périod when the Participant is on Nonworking Notice,
provided that Severance Pay will not be reduced to less than one week of
Severance Pay:

(@)  Notwithstanding the furegoing, a Partivipant who is designated as a Level
' 6 employee at the time of the Change in Control will be entitled to

Severance Pay equal to-ore and a half tiries his annual compensation,
reduced by-any other payments due under this Section 3.2 his
employient is terminated f aity reason other than for Cavse within 18
topnths after the Changein Control, For pruposes of this Section 3.2{d);
annual compensation will inelude base pay at thie time of the Changein
Conirol, plus the greater of: (i) the target bonus or incentive pay for the'
current year; or (i) the actual bonus or incentive pay for the preceding
yeat.

33  Payent Method. Severance Pay will be paid to Participant in. a lump sum
payment unless the Plan Adniinistrator determinés, in ifs sole discretion, that periodic pajments.
“or other forms of payment may be made in-Lieu of the lunp sum payment. State and federal,
taes will be withheld from the paymentas required by law,

34 c:]ﬁ;_{;:sss;{gf Some or All Benefits. If a Participant has received Severance: Pay and
subsequently becomes employed by the Cempany, Participant will be required to repay a pro-
Tata portion-of the Severance Pay pursuant 1o Section?.5.

35 Limiwfion on Payments. In the event that Participant would, except for this
Section 3.6, be subject fo 4 tax pursuant 6 Section 4999 of the Code, or any suceessor provision
that may be in effect, as & result of “parachufe payments” (as that tetin is defined in” Sections
280G (A and 280G(d)(3)) made piirsuant to the Plan, or a deduction would riot be ‘allowed
to the Company for all oF any part of such payments, by reason of Section. 280((g), or any
successor provision thal may be in effect, such payrients shall be. reducéd, eliminated, or
postponed in such amouiits as are required to teduce the aggregate “present value” {as that term
is defined in Section 280G(d}(4)) of such payments 10 ene dollar less.than an amount equal o
three times Participatt’s “base amount,” (as that term is defined n Sections 280G(B)(3)(A) and
280G{d) 1) and (2)) to the end that Participant is not subject to tax pursuant to such Section 4999
and no deducion is disallowed by reason of such Section 280G(a). '

3.6  Death of Paiticipant. If a Participant dies before his Job End Date; no bensfits
will be paid under the Plan. If a Parficipant dies after his. Job Hod Date bt before he has

168864 v. T 037282008 34T EM
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received Sevérance Pay under the Play, payment wﬂl be miade t6 His beneficiaries or éa his estale
provided that his personal representative signs and returns the Severance Agreement.

SECTION 4, NOTIFICATION

4 1 Genmal ‘Whm “?amciyam 3 gosmon is to be ﬁiimmamd ?zm:mpam w:al} be
'_suocessor) constitutes- netzce an&&r this ?}an iy hu ne‘?;zmz wﬂi mdzcata ?arﬁcapant’s Tob Encf
Date:

42 Extension and Aewlemtmn The Company reserves the right to extend, cancel or
aocelerate Participant’s Job End Date in accordance with the following rules

(a) A Participant’s Joh Tind Date may be accelerated at any time by the
Company. If theJob End Date is- accelerated at any time withio fourteen (1 ié}
days ofa ?mﬁm?mt s-Original Job End Date, the Cormpany will pay Participant
his regular salary through the Onﬂuml g Qb Erid Date in addition to any Severance
Pay.

_{b) A Participant’s Iob. End Date may be oxtended or canceled by the'
Company at any time, however, if the Company potifies a Participant  of its
infent to exfend or cancel the Job End Date within fourteen. (14) days of the
Original Job End Date, the Participant may reject such. extension of caiicellation,
.wiuﬁim;}y terminate on-the Ox;gmai Job Eud Date, and receive full Severance
Pay uderthis Plan.

43 Plan Document Confrols. Notices may indicate eligibility for specific benefits
under this Plan, inchiding benefits s¢t fortl in an Appendix, and an estimate of ‘actual benefits.
However, this information is provided merely as a couttesy and does niot mmfay any right upon
the Participant to receive a particular Denefit nor does it inean that Paiticipant is eligible for a
particilar progiam, The amownt of any benefit and eligibilily for a particular benefit are
governed by this Plan docunient, Including any appendixes thereto.

SECTION 5. ADMINISTRATION COMMITTEE

5.1 Plan Administrator, The Plan Administrator shall be the Plan Adminisiration
Committee  (the "”‘Comrmttesﬁ} The Aduminishrator may delegate .any of its duties;
mspomxbmtws or authority to one or mote person (by famme or by title), commitiee, of am‘eiated
service provider, The Plau Administrater has absolute discretion fo make all decisions under this
Plan, including making determiinations about eligibility for and fhe amounts of benefits: payable
nnder this Plan and interpreting all provisions of this plan.  All decisions of the Plan
Administrator are final, binding and coriclusive.

52 Powers of the Administration Committee. The Comumitiee. shall have the
following powers and duties:

Aleggse. L AR M
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(a) To direct the administration of the Plan im accordance with fhe
provisions herein set forth;

(b}  To adopt rules of procedure (including distibution procedures)
_ necessary for the administiation of 'the Plan provided the rales are not
inconsistent with the tetrms of the Plan;

({f} Tz) m’mpre‘t tha pI‘E)Vi,SiQﬁS ﬁf the: Plan and determine all questions with-
""" Plan, inclidine but-hot limited to rights of
'ehb}hz}ﬁ} of &Partngam % pamcipam in ihe .?1:1:1_ and the value of a Participant’s
benefit.

(dy  “Tointerpref and enforcé the i@i‘xﬁé{@ﬁ the Plan and the riles it adopts;

(e) Toveview and reader decigions with fespeet fo'a claim Tor, {or denial f)f &
claim for) & benefitunder the Plan;

y Io fuiméh the ‘Cermpany with ‘information. which the Company may
r@k;;uim:fmr tax or-other purposes;. -

{a)  To engage the service of counsel (who may, if appropr miﬂ, be cotmsel f::a;:
the {Zﬂmpany} and agents whom it idy ‘deem advisable to agsist it:with the p&rfc}mzaﬂ(:@
of its-duties:

(W) To receive fiom the Company and from Participanis sich information as
shall he necessary for the proper administration of the Plan; and

(i}  Tointerpret and construe the terms of the Plan in it diseretion.

The Commitiee shall have no power to add to, subtract from; or mazhfy any of the terms
of the Plan, or 't change or add toany benefits pmmded by the Plan, or to waive or fail to apply
any requitements of eligibility: for a benefit under the Plan provided that the Comumitteé. may
amend the Plan to. comiply ‘with chianges i relevant 1aws, to provide for more efficient
administration or. other changes it deems appropriate as long as the changes do not materially
increase the obligation of liabilities of the Compary. Nonethieless, the Commiltee shall have
absolute discretion i the exercise of its powers in this Plan, -All exertisés of” power by the
‘Commitiee hereinder shall Be findl, conclusive and binding on all interested parfies, unless
found by a court of competent jur isdiction, in a final _;udﬂmmz that izno Tonger sibject 10 review
of: ap@eal to be arbitraty and capricious.

SECTION 6. ACQEISIT{QN PROGRAMS

61  In General, Special provisions thit apply only to certain classes of forower
employees of Acguited Compames shall be set forth 14 the appené;xes to thiz document (the
“Aequisition Programs”). The terms: set forth in the appendmes shall conirol to the extent they

2168854 v, 1 0372412008 3:41 BM
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L

B&sm ?wwfam document shaﬂ apply to the Acqmsitmm ongrams

62 Bxpxra‘tmm Acquisition Programs are intended to provide benefits to Patticipants
of certain. ﬁ&cqmr&d Compatiies should thefr p@g/mons b elimitated within 2 cerfain time after
the acquisition, Bvery Acqmsmon ngram will expire on the expiration dafe set {orfh i the:
appendix that corresponds to stch program, provided that if a4 Participant i an }icqmszmm
Prograim is notified before the expiration dats’that his position is belng eliminated within six.(6)
months of the expiration date, the acquired Participant will continue to be: ehy‘i}}e for the.
Acqmsman Program beuefits provided that he isactually terminated within six {5} months of the
expiration date.

63  Authonty o Adopt. The- i’;‘amp&ny may add Appendixés at any timé by amending
the Plan, In'additioh, Appehdises hay be added by a«iop‘{mg and apyroving a binding agreement:
to acqmre the stock orsome or all of the assets of an unrelated entity. If the Company aﬁz}pis
‘and ‘approves such an agreement, and pnder the tefims of that -agreement, ‘the Company is
obligated to provide severance benefits to employees of the acquired compatiy thider terms that
are different from the teims of the Basic Program, the termgé will be inchided fnan’ Appendm
The Company’smost senior Human Resources executive shall have the authority 1o prepare and
execute the Appendix on behalf of the Company,

6 4 Rehmc& c}a Recards In admlmsfermﬁ the Acqms;%mn Pfagrams a‘h& Pian-

SECTION7. COMPANY ADMINISTRATIVE PROVISIONS

7.1 Amendment 16 Termination. The Plani may be amended o terminated by - the
.Cé}mpany or the Plan Administration Commitice (for certain enumerated teasonsy at any fime
“when, in its judgment, siich améndment or termination is necessary of desirable. No: such.
termination or amendment shall affect the rights of any individual -who is then entifled to receive.
‘Severance Pay at the time of such amendmient or termination,

mte:zprat the E’ian, pressnbe ammd ami wscm& guks z‘e:lat;nrf 10 1t3 {i&tezmme ihe terms ar;&
provisions of the Severance: Payments and make all other determinations it deems necessary or
‘advisable for the adminisiration of the Plan. The determination of the Comimitiee on all matfers
regarding the Plan shall be conclusive:

Neatwithstanding the foregoing, upon & Change T Camml and:fora peiiod ofttwo years
‘théreafter; the Company Ot {is'successor shall have nio authority to amend the Plan to:the extent
“that the amendment would interfere with change or reduce bengfits that would ¢therwise be
‘payable under Section 3.2 (d).

7.2 Claim Procedure.

16886, ¥ 0342008 341 M
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(a)  In General I a Fartzc;paﬁt ¢ ¢laim. for benefifs is denied, the Plan
Adminisirstor will furnish written notice of dendal tothe  Participant making the claim
{the “Claimant”) within sixty {60} - daysof the date the claim is received, unless special
circumstances fequire arrextension of time for processing the claim. This extension will
nof exceed gty {6{}} days, and the Clalinant must receive wiitten notice stating the
;,groun&s for the extension and the length of the extension within the initial sixty (60) day
review peried. If the Plan Administrafor ddes not jgmvx{iﬁ wiitten notice, the Claimant
gy deerd the claiv denied and seek review according to the apgeais procedures set forth

below.
() Denial Notice. Thenotice of denial fo *:he'f::-zaimm shallstate:
(i3  the specificzeasons for the denial,

(i), specific references to perfinent provisions of the:Plan upon which
the derial was based; '

(ip =& {iescnptmm of any additional material or information needed for
the Claimant to perfect his or her claim and an explauation of why the m&tenaﬁé or
information is needed; and

(iv). ‘@ statement that the Claimiant may request a review upon writlen
ayphca’cmn to the Plan Administrafor, review pertinent Plan dovuments; and.
submit issues and comments i writing, and that any appeal that the Clalmant
wishes to. make of the ‘adverse determination must be i wnﬁng to the Plan
Administrator within ninety (90).days after fhie Clasmaﬁt teceives notice of denial
of benefits.

The notme of denial of benefits shall idenfify the name and address of the Administiator
to which: the Claimant may forward an appeal, The notic may state that failiire to appeal the
action to thé Plan Administrator in writing within the ninety- (9{}} day pens:ad will render the
‘determination fisel, binding and conclusive.

7.2 Appeal Procedure, Ifthe Claimant appeals fo the Administrator, thé Claimait or
his or her authorized wpmsgnfaﬁw may subknit in Witting whatever issues and comments he or
she believes 1o be pertinent fo the appeal. The Administeator shall reexamine &l facts teldted to
the appeal and make a final determination about whether the denial of benefits is justified under
the cireumstances. The Administrator shall advise the Claimant in writing of

(a)  itsdecision on appeal;
(b)  ‘Thespeeific reasons for the decision; and

(¢} “The specific provisions of the Plan upon which the decision is
based.

#168864 5. 1 Q342008 341 EM
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Notice of the Adnministrator’s. decision shall be given within sixty (60) days of the
Claimant®s - writfenn request for- review, unless additional Hime is' required due to spebial
citcurnstancés. Tn no event shall the Administrater render a decision on an appeal later than one
hundred: twenty { 120} days after receiving a request for a review, -

SECTION 8. MISCELLANEOUS PROVISIONS

8.1 Severance Apieement Partitipants will’ receive. thc: Severdnce Aptesinent after
ﬁzey receive Notification of Job Elimination. 'The Severance Agreement will not be valid XHJL?}&&
it-is signed and returnéd after the Termination Date but: wﬁhm 21 business days or other fifag
petiod preseribed by the Administrater. “The Severance Aﬁ}inﬁm@m will be generally. effective
'f@r any cia;ms aﬁamst the C(’}mpm‘i}f ihmugh thf: ’i‘&immatian Daf,e ‘E}ut WﬂE nm: s:’:cs‘& & any i‘:lazm&

et ‘Ehe Severance Avraemeﬁt wsthm tw&n‘iy oné (ZE} bnsmesq days will reault in ?ammpant
'bemg znehgi’bie for'Severancs Fay urider the Plan

82  Divestiture: Tfa ?aﬁmpam s offered  posifion with ‘another conipany that has
;-purchase(i some or- a&% {}f the asse%s {}f ﬂle Compdny ar has pumhasegi f;ha s‘é@ak: of th% Compaﬁy

under fhe Pian pwwd@é that thﬁ j{}b aﬁ’ered meefs the: reqmmmems of Secticm 2 4{3} andd 2, 4{1:{)

83  Outsowrcing. Ifa Participatit is offered a position with an entity unrélated to the.
Company in connection with a declsion 1o outsource particular services, Participant will ot be
‘eligible for severance under this Plan.

R4 Gwemmg Law, To the extent nof pmemp‘ied by BRISA, the terms of the Plan
shall ‘be governed by, and consirued and enforced in accordance with, the laws of the Stafe of
Washmgmn including all matters of copstriiction, validity and pesformance.

85  Miscellaneous Provisions:

(@)  Anti-Alienation. Sevetarice Pay and benefits under the Plan shall niot be:
subject i any manner to anticipation, alienation, sale, transfer, asSignment, pledae,
ehicummbrance or charge pior (o acnial recm;:% thereof by-an- Par&c;{pan‘f and any attempt
to-so anficipate, alienate, sell, transfer; assign, pledge, encumber or charge prior o such
yeceipt shall bevoid; and the Cémpany shall not be liable in'dany manner for, or subject.
“to, the debls, contacts, liabilities, engagements or torls of ¢ any petson entitled 10 any.
Severance Pay or benefits under the Plan.

_ (b7  Employmeit at Will. Nathmg contairied herein shall confer upon any
Participant the # Jzi to be retained fu the service of the: Campany or-an affiliate nor Hmit
the right of the Company or &n affiliate o discharge or otherwise desl with any
Participant with regard to the existence of the Fi&n

{6y Unfunded: The Platshall at 2ll tines be entirely usfunded and no
provision shall at any time bemade with respect to seprepating z8sets of the Company or
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an affifiate for payment of any Severance Pay or Severance Benefits hereonder. Ko
Participant or any other pérson shall have any infergst in any parmuiar assets of the
Company or an affiliate by reason of the right to receive Severance Pay or:Severance
Renefits under the Plan and any such Participant or auy iother person shall have only the.
‘rights of & general unsecured creditor of the: Cgmpany or an affiliate with respect 10 any
tights under the Plan.

(d)  Motwithstanding any provision-of this Plan 1o thé conirary, if, ot the tive:
- of Participant’s teriination of emplovment with Washington Mutual, he or she is. a:
spef;zﬁcﬂ amployee” as defined in Section 4094 of the ‘Code, and one ormore of ihe
payments or benefits meews& o1 to be received by Participant pursuant to this Plan would
‘constitute deferred compensation subject to Section 4094, no such: p&ymem or benefit
will be provided under this Plan‘until the edrlier of () the' date that is six. {£) months.
following Participant’s termination of employmeént with Washington Mutigl; or (b) the
Participant’s desth, The provisions: of this Section 8. :s(d) shall. only apply to the extent.
‘required o avold ?arﬁcx@an?% incurrents: of any penalty fax of jnferest inder Séction
4094 of the Code or. any yegulations or Treasury guidance: pwmﬁiga{ed thereunder, liv
addition; if any provision of this Plan would cause Participant to inenr any penalfy tax or
interest - under Section 4094 of the Code or any regnlations or Tmasury guidance
pmmukamﬁd thereunder, Washmgim Mutual may reform. such provision to mainidin to
the maximum extént practicable the original intent of the applicable provision without
leamng the provisions of Section 4094 of the Code.

ﬁa‘rﬂ I} Davzd
Executive Vice President”
Human Resources
Washington Muotnal, Ine,

F168864 v, ] G3Z4R0R 3T P

Confidentiat WAML 00867
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: ) Chapter 11
) Case No. 08-12229 (MFW)

Washington Mutual, Inc., et al.,! ) (Jointly Administered)
)

Debtors. ) Ref. Docket No.
)
ORDER
On this day of , 2013, having considered Motion of Ann

Tierney for Order Granting Amendment to Proof of Claim No. 3862 or, in the Alternative,
Allowing Tierney to Assert Alternate Argument Regarding Claim Based on WaMu Severance
Plan (the “Motion”), and any responses thereto;

IT IS HEREBY ORDERED that, for the reasons stated on the record, the Motion is
GRANTED; and

IT IS FURTHER ORDERED that the amended proof of claim may be filed within fifteen
(15) days of the date of this Order; and

IT IS FURTHER ORDERED the Court retains jurisdiction with respect to all matters

arising from or related to the implementation this Order.

Wilmington, Delaware

THE HONRABLE MARY F. WALRATH
U.S. Bankruptcy Court Judge

! The Debtors in these cases are: Washington Mutual, Inc. and WMI Investment Corp.
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CERTIFICATE OF SERVICE

I, Celeste A. Hartman, Senior Paralegal, do hereby certify that | am over the age of 18
and that on February 1, 2013, I caused a copy of Motion of Ann Tierney for Order Granting
Amendment to Proof of Claim No. 3862 or, in the Alternative, Allowing Tierney to Assert
Alternate Argument Regarding Claim Based on WaMu Severance Plan to be served upon all
persons receiving notice through the Court’s cm/ecf system with a courtesy copy on the
following via email:

Julio C. Gurdian, Esquire

Weil, Gotshal & Manges LLP
1395 Brickell Avenue, Suite 1200
Miami, FL 33131-2861
julio.qurdian@weil.com

Lawrence J. Baer, Esquire
Brian Rosen, Esquire

Weil, Gotshal & Manges LLP
767 Fifth Avenue

New York, NY 10153
lawrence.baer@weil.com
brian.rosen@weil.com

Mark D. Collins, Esquire

Paul N. Heath, Esquire
Richards, Layton & Finger, P.A.
One Rodney Square

920 North King Street
Wilmington, DE 19801
collins@rlf.com
heath@rlf.com

brucewbivert@aol.com
casey3205@yahoo.com
cboyd@akingump.com
pmott@akingump.com
jmaciel@alvarezandmarsal.com
cbrouwer55@gmail.com
freilinger42@me.com
fstevenstein@gmail.com
gdoll@dollamir.com
Greg.camas@gmail.com
henrygid@yahoo.com
Jake.Domer@ExpressPros.com
Jan.schrag@gmail.com
Jfww1111@yahoo.com
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jjoneswamu@comcast.net
jnimeroff@bsnlawyers.com
joemelo@shcglobal.net
chad.smith@wamuinc.net
curt.brouwer@wamuinc.net
kaaron@weirpartners.com
Pinneyt@whiteandwilliams.com
Kenkidol@gmail.com
loizides@loizides.com
mbusenkell@gsbblaw.com
bbjorklund@hotmail.com
Mel.bartels@yahoo.com
mitch.stevens@gmail.com
mjoyce@crosslaw.com
mscottgaspard@gmail.com
poulsbo5@gmail.com
Rachellemmileur@gmail.com
ronlowery@me.com
rsokol@ebg-law.com
rstmarie@Dollamir.com
slehrberge@aol.com
steve.fortunato@gmail.com
susanonbainbridge@hotmail.com
Tamra.treosti@bankofamerica.com
tdriscoll@bifferato.com
Trinal0@cox.net
twangyjane@hotmail.com
gary.brady@jpmchase.com
skyle@kylelawcorp.com
mbennett@Ihlawfirm.com
Vickywu.wmi@gmail.com
wfinzer@msn.com
kcapuzzi@phw-law.com
WMILT.Employee.Claims@weil.com

abbe.miller@weirpartners.com
Jane.M.Leamy@usdoj.gov
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Under penalty of perjury, | certify the foregoing to be true and correct.

/s/ Celeste A. Hartman

CELESTE A. HARTMAN



