
 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 
 
In re:  ) Chapter 11 
WASHINGTON MUTUAL, INC., et al.2,   )  
  ) Case No. 08-12229 (MFW) 
  )  
  ) Jointly Administered 

Debtors.  ) 
  ) 
  ) Objection Deadline: 2/14/13   
  ) 

  ) Hearing Date: 2/21/13 @  
  ) 11:30 a.m. (EST) 
                                                                                    ) 

 
MOTION OF JOHN MCMURRAY, ALFRED BROOKS, TODD BAKER, THOMAS 

CASEY, DEBORA HORVATH, AND DAVID SCHNEIDER FOR AN ORDER 
GRANTING AMENDMENT TO CERTAIN PROOFS OF CLAIM REGARDING AN 

ADDITIONAL THEORY OF RECOVERY BASED UPON THE WAMU EXECUTIVE 
OFFICER SEVERANCE PLAN, OR, IN THE ALTERNATIVE, FINDING THAT 

EXCUSABLE NEGLECT PERMITS THE ASSERTION OF CLAIMS BASED UPON 
THE WAMU EXECUTIVE OFFICER SEVERANCE PLAN 

 
 Claimants John McMurray, Alfred Brooks, Todd Baker, Thomas Casey, Debora Horvath, 

and David Schneider (collectively, the “Claimants”), by and through their undersigned 

attorneys, hereby file this Motion for an Order Granting Amendment to Certain Proofs of Claim 

Regarding an Additional Theory of Recovery Based Upon the WaMu Executive Officer 

Severance Plan, or, in the Alternative, Finding that Excusable Neglect Permits the Assertion of 

Claims Based Upon the WaMu Executive Officer Severance Plan (the “Motion”), and, in support 

thereof, state the following: 

PRELIMINARY STATEMENT 

 1. The Claimants seek to amend their timely filed proofs of claim to add an 

additional theory of recovery.  All of the Claimants asserted as a basis for recovery, inter alia, 

                                                 
2 The Debtors in these cases are: (i) Washington Mutual, Inc. and WMI Investment Corp.   
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Change in Control Agreements (“CIC Agreements”) with Washington Mutual, Inc., which 

provided the Claimants with compensation should a change in control occur followed by a loss 

of employment.  At the time the Claimants’ proofs of claim were filed, it seemed objectively 

undisputable that a change in control as defined in the CIC Agreements had in fact occurred in 

late September 2008 when the bank was seized by the government and sold to JPMorgan Chase.  

Indeed, some of the Claimants were present at the board meeting where a change in control was 

declared to have occurred.  Thus, the Claimants, at the time the proofs of claim were filed, 

believed that it was unnecessary to include as a basis for recovery an alternative claim under the 

Executive Officer Severance Plan (“EOSP”) in which they participated because the terms of the 

EOSP state that it does not provide benefits if payments are made under the CIC Agreements. 

 2. Only until the bankruptcy had progressed well past the bar date, however, did 

WMILT reveal that it was contesting whether a change in control had occurred, as most clearly 

exemplified in its Eighty-Fifth Omnibus Objection, filed on September 17, 2012. 

 3. Accordingly, the Claimants move this Court to enter an order granting an 

amendment to their claims to assert the applicability of the EOSP as an alternative theory of 

recovery.  Such amendment is proper because: the new theory arises from the same conduct, 

transaction, or occurrence – the termination of the Claimants’ employment with Washington 

Mutual, Inc.; WMILT is not prejudiced because the amounts that would be due under the EOSP 

are substantially less than the amounts reserved for the CIC Agreements and the Claimants are 

only entitled to benefits under the CIC or the EOSP, but not both; the amendment would not 

materially affect the ongoing proceedings because discovery, to the extent it is necessary, is still 

open; and the Claimants have not acted in bad faith, with undue delay, or with dilatory motive.  
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Alternatively, in the event the Court denies the Claimants’ motion to amend, the Court should 

find that excusable neglect permits the assertion of claims based upon the EOSP. 

JURISDICTION AND VENUE 

 4. This Court has subject matter jurisdiction to consider this Motion pursuant to 28 

U.S.C. §§ 1334 and 157.  Venue is proper in this Court pursuant to 28 U.S.C. §§ 1408 and 1409.  

This proceeding is a core proceeding under 28 U.S.C. § 157(b)(2)(B). 

BACKGROUND 

I. Relevant Procedural History 

5. Washington Mutual, Inc. ("WMI"), a bank holding company, and related entity, 

WMI Investment Corp. (collectively with WMI, the "Debtors") each filed voluntary petitions 

under Chapter 11 of Title 28, United States Code (the "Bankruptcy Code") and commenced the 

above-captioned cases on September 26, 2008. 

6. At all relevant times prior to September 25, 2008, WMI owned Washington 

Mutual Bank ("WMB") and through its ownership of WMB, indirectly owned WMB's 

subsidiaries including Washington Mutual Bank fsb ("WMB fsb"). 

7. On September 25, 2008, the director of the Office of Thrift Supervision directed 

the FDIC to take immediate possession of the assets of WMB as receiver. The FDIC in its role as 

receiver then sold substantially all of the assets of WMB to JPMorgan Chase Bank, National 

Association.  The assets of WMB constituted, indirectly, substantially all of the operating 

banking assets of WMI. 

8. On or about January 30, 2009, the Court entered an order setting March 31, 2009 

as the deadline for filing proofs of claim against WMI [D.I. 632]. 

9. On December 12, 2011, the Debtors filed their Seventh Amended Joint Plan of 
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Affiliated Debtors Pursuant to Chapter 11 of the United States Bankruptcy Code (the "Plan").  

By order dated February 23, 2012 (the "Confirmation Order"), this Court confirmed the Plan 

[D.I. 9759].  Upon information and belief the effective date of the Plan was March 19, 2012.  On 

the effective date certain of the Debtors' assets were transferred to WMILT for administration 

under the Plan.  The Plan requires reservation of the full face value of asserted liquidated claims 

until those claims were either allowed or disallowed. 

10. The Confirmation Order further provides that “[a]s of the commencement of the 

Confirmation Hearing, a Proof of Claim may not be filed or amended without the authority of the 

Court.” See Confirmation Order ¶ 45.  It further states that, “[n]otwithstanding that the Court 

may permit the filing or amendment of such a Proof of Claim, the Debtors are not required to 

reserve Liquidating Trust Assets to pay or otherwise satisfy any such Claims.” Id.  

11. On or about September 17, 2012, WMILT filed WMI Liquidating Trust’s Eighty-

Fifth Omnibus (Substantive) Objection to Claims [D.I. 10678] (the “Eighty-Fifth Objection”) 

objecting to Claimants’ Original Claims by arguing, inter alia, that a change in control, as 

defined in the CIC Agreements, had not occurred. 

12. On or about October 8, 2012, the Claimants filed their Combined Response of 

John McMurray, Alfred Brooks, Todd Baker, Thomas Casey, Debora Horvath, and David 

Schneider to WMI Liquidating Trust’s Eighty-fifth Omnibus (Substantive) Objection to, Among 

Others, Change in Control Claims [D.I. 10735] (the “Combined Response”), responding to the 

Eighty-Fifth Objection.  It is important to note that the Claimants discussed the EOSP in the 

Combined Response and attached a copy of the EOSP. Id. at ¶¶ 22-24; Id., Ex. B. 

13. Litigation over claims from former WMI and WMB employees began in earnest 

in the last quarter of 2012.  To this end, WMILT grouped the Claimants’ claims into a category 
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of claims defined as “Employee Claims,” as described in the Agreed Order Establishing 

Procedures and Deadlines Concerning Hearing on Employee Claims and Discovery in 

Connection Therewith, dated October 15, 2012 [D.l. 10777] (the “Original Scheduling Order”).  

The Original Scheduling Order sets forth a schedule for discovery, briefing, and a hearing on a 

large number of claims and WMILT’s objections.  Notably, the Original Scheduling Order 

demonstrates that WMILT is aware of the EOSP and its relevance to the “Employee Claims.” 

Id., Ex. A (Glossary) at ¶ E. 

14. The Original Scheduling Order was amended pursuant to the Agreed Order 

Amending Scheduling Orders with Respect to Employee Claims Hearing and Adversary 

Proceedings, dated January 7, 2013 [D.I. 10975] (the “Amended Scheduling Order”).  The 

Amended Scheduling Order extended certain deadlines, including: responses to written 

discovery is not due until March 11, 2013; depositions can be taken up to April 29, 2013; 

briefing is not due until May 8, 2013; and the Hearing is not until June 3 and 4. Id. 

II. Facts Relevant to this Motion. 

 A. The Claimants and Their Proofs of Claim. 

15. The Claimants are described individually below.  Their proofs of claims and 

accompanying one-page charts are attached to this Motion as Exhibit A; however, the documents 

included with each claim have not been included with this Motion (hereinafter, “Original 

Claims”).  Each proof of claim in its entirety is available from the Claims Agent. 

16. McMurray was employed as an Executive Vice-President and Chief Enterprise 

Risk Officer.  In that position, he was WAMU’s most senior risk officer.  On or about September 

26, 2008, McMurray’s employment relationship with WMI was terminated.  On March 26, 2009, 
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McMurray filed a proof of claim seeking amounts due to him from various agreements and 

employee benefit programs which stemmed from his employment with WMI. (Claim No. 2543)   

17. Brooks was employed by WMI as President of the Commercial Group.  In that 

position, Brooks was primarily responsible for, among other things, was to lead all of the 

commercial loan activities for WMB which included multi-family lending, commercial mortgage 

lending, real estate banking and mortgage banking lending.  On or about September 26, 2008, 

Brooks’ employment relationship with WMI was terminated.  On March 27, 2009, Brooks filed a 

proof of claim seeking amounts due to him from various agreements and employee benefit 

programs which stemmed from his employment with WMI. (Claim No. 2159) 

18. Baker was employed by WMI as an Executive Vice-President of Corporate 

Strategy and Development.  In that position, Baker was primarily responsible for, among other 

things, managing corporate strategic planning, and mergers and acquisitions on behalf of the 

company.  On or about September 26, 2008, Baker’s employment relationship with WMI was 

terminated.  On March 26, 2009, Baker filed a proof of claim seeking amounts due to him from 

various agreements and employee benefit programs which stemmed from his employment with 

WMI. (Claim No. 2274) 

19. Casey was employed by WMI as an Executive Vice-President and Chief Financial 

Officer.  In that position, Casey was primarily responsible for, among other things, WMI’s 

consolidated financial reporting and disclosures.  Casey reported to the Board of Directors and 

the company CEO.  On September 26, 2008, Casey’s employment relationship with WMI was 

terminated.  On March 26, 2009, Casey filed a proof of claim seeking amounts due to him from 

various agreements and employee benefit programs which stemmed from his employment with 

WMI. (Claim No. 2687) 
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20. Horvath was employed by WMI as an Executive Vice-President and Chief 

Information Officer.  In that position, Horvath was primarily responsible for, among other things, 

overseeing all of the information technology systems for the entire group of companies, as well 

as having oversight for the Enterprise Project office.  On or about September 26, 2008, Horvath’s 

employment relationship with WMI was terminated.  On March 26, 2009, Horvath filed a proof 

of claim seeking amounts due to her from various agreements and employee benefit programs 

which stemmed from her employment with WMI. (Claim No. 2683) 

21. Schneider was employed by WMI as President of Home Loans and Executive 

Vice President of WMI.  In that position, Schneider was primarily responsible for, among other 

things, the overall management of the home loans business.  On or about September 26, 2008, 

Schneider’s employment relationship with WMI was terminated.  On March 26, 2009, Schneider 

filed a proof of claim seeking amounts due to him from various agreements and employee 

benefit programs which stemmed from his employment with WMI. (Claim No. 2681). 

B. The CIC Agreements. 

22. Each of the Claimants entered into a CIC Agreement with WMI which provided 

the Claimants with compensation should a change in control occur followed by a loss of 

employment.  A copy of a CIC Agreement is attached as Exhibit B.  The relevant paragraph of 

the CIC Agreements, ¶ 6(c)(1), states: 

If (i) Employee's employment is terminated by the Company without 
"cause" (as defined below) upon or within three years after a Change in Control or 
(ii) Employee resigns for "good reason" (as defined below) upon or within three 
years after a Change in Control and no reason for Washington Mutual to 
terminate for "cause" exists, then: 

 1.  Employee shall be entitled to receive, within five business 
days after the effective date of such termination or resignation, from the 
Company, a lump sum equal to three times Employee's annual compensation (as 
defined in Section 6(d)). Notwithstanding the preceding, the amount paid to 
employee under this Section 6(c) shall be offset by any payment received by 
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Employee from the Company or any acquired company pursuant to: (i) a 
severance or change in control agreement, arrangement or plan, with the 
exception of any such payment received more than two years before either clause 
(i) or clause (ii) of this Section 6(c) was satisfied, or (ii) The Worker Adjustment 
and Retraining Notification Act (WARN Act) or any similar state or local law. 
 
23. The CIC Agreement, ¶ 11(e), defines a Change in Control, among other things, as 

“[t]he sale or transfer (in one transaction or a series of related transactions) of all or substantially 

all of [WMI’s] assets to another Person (other than a Subsidiary) whether assisted or unassisted, 

voluntary or involuntary.”  Person is defined in ¶ 11(f) as “any individual, corporation or 

company, voluntary association, partnership, limited liability company, joint venture, trust, 

unincorporated organization or government (or agency, instrumentality or political subdivision 

thereof).” 

24. The Combined Response, at ¶¶ 25-39, explains why the Claimants are entitled to 

benefits under the CIC Agreements, and includs a detailed factual and legal analysis about what 

a “change in control” means under those agreements and why the Court must find that a change 

in control occurred.  Furthermore, whether a change in control occurred, as defined under the 

CIC Agreements, impacts whether the Claimants are entitled to benefits under other agreements 

described in their Original Claims, as discussed in the Combined Response at ¶¶17-21. 

C. Executive Officer Severance Plan. 

25. In the alternative, and should the Court determine that a change in control did not 

occur, each of the Claimants are entitled to benefits under the EOSP.  A copy of the EOSP is 

attached as Exhibit C.  The EOSP provides severance benefits to Eligible Executives who were 

terminated without cause and do not otherwise “satisf[y] the requirements to receive severance 

benefits under (a) an individual change in control agreement with [WMI] or (b) and employment 

agreement that provides separation payments or severance benefits following a change in 
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control.” EOSP, at § 2.  Benefits under the EOSP are cash severance benefits equal to 150% of 

each Claimant’s base pay and unadjusted target bonus. EOSP, at § 3.1. 

26. Eligible Executives are each “employee of [WMI] who is (i) classified as either a 

Level 2 or Level 3 executive, and (ii) not a party to an individual employment agreement with 

[WMI] that provides for any form of separation payment or severance benefit upon a termination 

unrelated to a change of control.” EOSP, at §1.5. 

27. In short, the Claimants, as Level 2 or Level 3 executives with WMI whose CIC 

Agreements only provide benefits upon a change in control, are entitled to payments under the 

EOSP should the Court determine that a change in control did not occur. 

28. The benefit each Claimant is entitled to under the EOSP is substantially lower 

than the amount the same Claimant would be due under his or her CIC Agreement.  Accordingly, 

the reserves set aside for claims pursuant to the CIC Agreements are more than sufficient to 

cover any payment obligation under the EOSP; especially considering the Claimants would only 

receive payment under one or the other and not both. 

D. Claimants’ Reasons for Not Including the EOSP in their Original Claims. 

29. As exemplified in the attached Declaration of the Claimant John McMurray,3 the 

Claimants, at the time their claims were filed, believed that it was unnecessary to include the 

EOSP as a basis for recovery because the terms of the EOSP state that it does not provide 

benefits if payments are received under the CIC Agreements.  To this end, it seemed objectively 

                                                 
3  The full title of McMurray’s declaration: Declaration of John McMurray in Support of the 
Motion for an Order Granting Amendment to Certain Proofs of Claim Regarding an Additional 
Theory of Recovery Based Upon the WaMu Executive Officer Severance Plan, or, in the 
Alternative, Finding that Excusable Neglect Permits the Assertion of Claims Based Upon the 
WaMu Executive Officer Severance Plan. 
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undisputable that a change in control had in fact occurred on September 25, 2008, when the bank 

was seized by the government and sold to JPMorgan Chase. 

30. Indeed, one of the Claimants, McMurray, was present at the board meeting where 

a change in control was declared to have occurred.  On Thursday, September 25, 2088, the bank 

was seized by the government and sold to JPMorgan Chase.  The following day, Friday, 

September 26, 2008, a meeting of the full Board of Directors of WMI was held.  At that meeting, 

one of the subjects discussed was whether a change in control under the CIC Agreements and 

related agreements had occurred.  The full Board, after consulting with counsel on this issue, 

unanimously determined that a change in control had occurred.  The Board then instructed the 

head of human resources, Daryl David, to process the information described under the CIC 

Agreements and related agreements to make the necessary calculations.  All of the Claimants 

quickly became aware that the Board had made this change in control determination.  That 

knowledge informed them in the drafting and filing of their claims.  In particular, the Claimants 

believed it was unnecessary to include the EOSP in their claims because the Claimants are not 

entitled to benefits under the EOSP if they receive benefits under the CIC Agreements and they 

believed it was undisputable that a change in control had occurred. 

31. Claimants only became aware that WMILT was contesting whether a change in 

control had occurred well after the bar date had passed.  They were formally made aware that 

this argument related to their claims by the Eighty-Fifth Objection, filed more than three years 

after the bar date in September 2012. 

E. The Amended Proofs of Claim. 

32. Each Claimant’s amended proofs of claim will reflect one simple change to the 

chart attached to the official form – the addition of a row stating “WaMu Executive Officer 
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Severance Plan” accompanied by the applicable amount due; and a copy of the EOSP will also 

be attached (hereinafter “Amended Claims”). 

RELIEF REQUESTED 

33. The Claimants seek the entry of an order granting an amendment to their claims to 

assert the EOSP as an additional theory of recovery.  Alternatively, in the event the Court denies 

the Claimants’ motion to amend, the Court should find that excusable neglect permits the 

assertion of claims based upon the EOSP. 

BASIS FOR RELIEF 

I. THE COURT SHOULD PERMIT THE AMENDMENT OF CLAIMANTS’ 
 ORIGINAL CLAIMS TO INCLUDE THE EOSP AS AN ADDITIONAL THEORY 
 OF RECOVERY. 

 
A. Amendments to Proofs of Claim are Liberally Permitted.  
 
34. The general rule regarding amending of a proof of claim is as follows:  

It is well established that amendments to proofs of claim are liberally allowed 
[citations omitted].  Generally, amendments are allowed when the original claim 
provides notice of the existence, nature, and amount of the claim.  Amendments are 
generally used to cure obvious defects, describe the claim with greater specificity or 
plead a new theory of recovery on facts of the original proof of claim.  Post-bar date 
amendment should be scrutinized to ensure that the amendment is not a new claim.  
While courts allow post-bar date amendment to claim amounts, courts do not allow post-
bar amendment to change status of the claim. 

 
In re Orion Ref Corp., 317 B.R. 660, 664 (Bankr. D. Del. 2004) (emphasis added). 

35. As the Federal Rules of Bankruptcy Procedure do not directly address amendment 

of a proof of claim, the courts consistently look to Federal Rule of Civil Procedure 15 and apply 

the test set forth therein to determine whether to allow an amendment to a proof of claim. 

Midland Cogeneration Venture Ltd. P’ship v. Enron Corp., 419 F.3d 115, 133 (2d Cir. 2005); 

Gens v. Resolution Trust Corp., 112 F.3d 569, 575 (1st Cir. 1997); In re Stavriotis, 977 F.2d 

1202, 1204 (7th Cir. 1992); In re Robert Farms, 980 F.2d 1248, 1251 (9th Cir. 1992); In re 
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Channokhon, 465 B.R. 132 (Bankr. S.D. Ohio 2012); In re Xechem Int’l, Inc., 424 B.R. 836, 841 

(Bankr. N.D. Ill. 2010); In re Spurling, 391 B.R. 783, 786 (Bankr. E.D. Tenn. 2008); In re J.S. II, 

L.L.C., 389 B.R. 563, 567 (Bankr. N.D. Ill. 2008); In re Enron Corp., 298 B.R. 513, 521 (Bankr. 

S.D.N.Y. 2003); In re MK Lonbard Grp. I, Ltd., 301 B.R. 812, 816 (Bankr. E.D. Pa. 2003); Little 

v. Drexel Burnham Labert Grp., Inc., 159 B.R. 420, 425 (S.D.N.Y. 1993). 

36. Rule 15 provides that “[t]he court should freely give leave when justice so 

requires.”  Courts have a long established liberal policy that permits amendments to a proof of 

claim.  See Bankr. R. 7015; Fed. R. Civ. P. 15; In re Franciscan Vineyards, Inc., 597 F.2d 181, 

182 (9th Cir. 1979), cert. denied, 445 U.S. 915 (1980).  The crucial inquiry is whether the 

opposing party would be unduly prejudiced by the amendment. In re Wilson, 96 B.R. 257, 263 

(9th Cir. BAP 1988); U.S. v. Hougham, 364 U.S. 310, 316 (1960).  Furthermore, an amendment 

to a proof of claim will relate back to the timely filed proof of claim if the claims in the 

amendment arise from the same conduct, transaction, or occurrence as required by Rule 15. See 

In re Xechem Intern., Inc., 424 B.R. 836, 841 (Bankr. N.D. Ill. 2010). 

B. The Amended Claims Satisfy the Requirements of Rule 15. 

37. The threshold inquiry is whether the proposed amended proof of claim is truly an 

amendment or impermissibly asserts a new claim. In re Orion Ref Corp., 317 B.R. at 664.  “In 

determining whether the amendment asserts a new claim, a court may compare the amendment 

to the original proof of claim.” In re Edison Bros. Stores, 2002 Bankr. LEXIS 1228, at *12 

(Bankr. D. Del. 2002).  “In comparing the proof of claim and the amendment, if the initial proof 

did not give fair notice of the conduct, transaction or occurrence that forms the basis of the claim 

asserted in the amendment then the amendment asserts new claims and will not be allowed." Id. 

(quotations omitted).  A common example of a new claim is where the moving party seeks to 
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change the nature and status of a claim or reclassify it to a higher priority level. In re Orion Ref. 

Corp., 317 B.R. at 664-665; In re Metro Trans. Co., 117 B.R. 143, 144 (Bankr. E.D. Pa. 1990).  

By contrast, proper amendments are those “that merely cure defects in the previously-filed claim, 

describe the claim in more detail, plead new theories of recovery on the same facts presented in 

the initial claim, or increase damages[.]” In re Bruno, 2008 Bankr. LEXIS 910, at *10 (Bankr. 

D.N.J. 2008); see In re FLYi, Inc., 2008 Bankr. LEXIS 4867, at *6 (Bankr. D. Del. 2008) (“The 

assertion of a different legal theory for the same claim is not a new claim.”).  At bottom, 

“amendment is freely permitted so long as the initial claim provides adequate notice of the 

existence and nature of the claim, as well as the creditor's intent to hold the estate liable.” In re 

Oscar, 2005 Bankr. LEXIS 3345, at *15 (Bankr. E.D. Pa. 2005) (citation omitted); see In re 

Enron Corp., 298 B.R. 513, 520 (Bankr. S.D.N.Y. 2003) (“A court must first look to whether 

there was timely assertion of a similar claim or demand evidencing an intention to hold the estate 

liable.”) (quotations omitted). 

38. Here, the Claimants’ proposed amendments are proper and are not a new claims.  

The Claimants’ Original Claims gave notice of the basis for their claims in substantially the same 

language: “This claim stems from the employment of [Claimant] by Washington Mutual, Inc.” 

See Exhibit A.  Stated differently, the Claimants’ claims arise from the termination of their 

employment with WMI upon the seizure and sale of the bank.  The additional theory of recovery 

based upon the EOSP arises from the same set of circumstances.  Thus, the Claimants’ 

amendments are proper because their Original Claims gave “fair notice of the conduct, 

transaction or occurrence that forms the basis of the claim asserted in the amendment”; In re 

Edison Bros. Stores, 2002 Bankr. LEXIS 1228, at *12; and the Claimants only seek to add a new 

theory of recovery based upon the same set of facts; In re Bruno, 2008 Bankr. LEXIS 910, at 
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*10; In re FLYi, Inc., 2008 Bankr. LEXIS 4867, at *6.  Likewise, the Claimants’ Amended 

Claims do not present a new claim, because the amendments do not change the nature and status 

of the claim or reclassify it to a higher priority level. In re Orion Ref. Corp., 317 B.R. at 664-665.  

In sum, the Claimants’ Original Claims provided sufficient notice of the existence and nature of 

their claims, as well as their intent to hold the estate liable.  In re Oscar, 2005 Bankr. LEXIS 

3345, at *15. 

39. Once the moving party demonstrates that its amendment is proper, the Court must 

grant the amendment unless the opposing party can demonstrate that such relief would be 

inequitable. Dole v. Arco Chemical Co., 921 F.2d 484, 488 (3d Cir. 1990); see Grayson v. 

Mayview State Hosp., 293 F.3d 103, 108 (3d Cir. 2002); In re Burlington Coat Factory Sec. 

Litig., 114 F.3d 1410, 1434 (3d Cir. 1997).  The United States Supreme Court enumerated five 

factors the opposing party may rely upon to justify denying leave to amend: (1) undue delay, (2) 

bad faith, (3) dilatory motive, (4) unfair prejudice, and (5) futility of amendment. Foman v. 

Davis, 371 U.S. 178, 182 (1962); In re Burlington Coat., 114 F.3d at 1434.  “Only when these 

factors suggest that amendment would be 'unjust' should the court deny leave." Arthur v. Maersk, 

Inc., 434 F.3d 196, 203 (3d Cir. 2006); Grayson, 293 F.3d at 108 (“[S[uch leave must be granted 

in the absence of undue delay, bad faith, dilatory motive, unfair prejudice, or futility of 

amendment.”); see In re Cudeyro, 213 B.R. 910, 918 (Bankr. E.D. Pa. 1997). 

40. As demonstrated below, none of those factors weigh against granting the 

Claimants’ motion for leave to amend their claims. 

 (1)  No Undue Delay.   

41. There will be no undue delay occasioned by the filing of the Amended Claims.  

Discovery regarding these claims is ongoing and the discovery requests propounded by WMILT 

Case 08-12229-MFW    Doc 11020    Filed 02/04/13    Page 14 of 24



15 
 

inquire regarding these and all legal theories and facts supporting the Claim.  Claimant’s 

responses to that discovery are not due until March 11, 2013, so responses regarding the EOSP 

can be included.  Moreover, no depositions of the Claimants have been taken, much less 

scheduled.  Thus, the Amended Claims will not require additional discovery or an extension of 

currently scheduled dates. 

42. To the extent this factor relates to the moving parties’ delay in bringing the 

motion to amend, any delay here cannot be characterized as “undue.”  The Claimants, at the time 

the Original Claims were filed, believed that it was unnecessary to include the EOSP as a basis 

for recovery because the terms of the EOSP state that it does not provide benefits if payments are 

received under the CIC Agreements.  The need to assert the EOSP as an additional theory of 

recovery only became apparent when WMILT, in its Eighty-Fifth Objection filed on September 

17, 2012 (over three years after the bar date passed), contested whether a change in control had 

occurred.  Consequently, only four-plus months have passed since the Eighty-Fifth Objection, 

and in the interim other significant and time-consuming matters had to be dealt with in this case.  

Thus, the Claimants’ have not committed undue delay.  Howze v. Jones & Laughlin Steel Corp., 

750 F.2d 1208, 1212 (3d Cir. 1984) (“Delay alone, is an insufficient ground upon which to deny 

a motion to amend. . . . Rather the touchstone is whether the non-moving party will be prejudiced 

if the amendment is allowed."); Hatzel & Buehler, Inc. v. Station Plaza Assoc., L.P., 150 B.R. 

560, 562 (Bankr. D. Del. 1993) ("The passage of time, without more, does not require that a 

motion to amend a [claim] be denied. [citation]  Rather, according to the Adams Court, the delay 

must be motivated by bad faith or result in prejudice to the opposing party.”) (quoting Adams v. 

Gould, Inc., 739 F.2d 858, 864 (3d Cir. 1984)). 
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43. Indeed, the Debtors and WMILT caused most of the delay.  The blame for the 

length of time that has passed from the bar date until now rests squarely on the Debtors and 

WMILT.  It was the four years it took to get a plan confirmed that accounts for the vast majority 

of time between the bar date and now. 

 (2)  No Bad Faith.  

44. The Claimants’ Motion is filed in good faith to add an additional theory of 

recovery based on the EOSP arising from the same underlying facts and circumstances relied 

upon by the Claimants’ Original Claims.  Moreover, the Claimants’ Original Claims were timely 

filed.  On the other hand, there are no indicia of bad faith.  The Claimants’ Motion is not being 

used to pressure WMILT into settling, to materially complicate the proceedings at the last 

minute, or as a delay tactic to prolong the litigation. See In re Burlington Coat., 114 F.3d at 

1435; Hatzel & Buehler, Inc., 150 B.R. at 562. 

 (3)  No Dilatory Motive.   

45. The Claimants have no dilatory motive.  All the Claimants timely filed their 

Original Claims before the bar date.  Moreover, all of the Claimants Original Claims gave 

sufficient notice of the basis for their claims in substantially the same language: “This claim 

stems from the employment of [Claimant] by Washington Mutual, Inc.” See Exhibit A.  As 

described above, the Claimants only became aware of their need to assert the EOSP as an 

additional theory of recovery arising from the termination of their employment with WMI when 

WMILT, in its Eighty-Fifth Objection filed on September 17, 2012 (over three years after the bar 

date passed), contested whether a change in control had occurred.  The Claimants then raised the 

EOSP as a theory of recovery in their Combined Response filed on October 4, 2012. Combined 

Response, at ¶¶ 22-24.  Now, only four-plus months after the filing of the Eighty-Fifth 
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Objection, the Claimants are formally seeking to amend their claims to add the EOSP as an 

additional theory of recovery.  This course of events does not show dilatory motive. 

 (4)  No Unfair Prejudice.   

46. The Amended Claims will not cause WMILT to suffer unfair prejudice.  As 

mentioned above, the underlying facts relied upon in the Amended Claims are substantially the 

same as in the Original Claims, with just an additional theory of recovery being advanced.  

Furthermore, WMILT was made aware by the Combined Response that the Claimants intend to 

pursue the alternative argument that they are entitled to benefits under the EOSP if it is 

determined that a change of control did not occur under the CIC Agreements.  Combined 

Response, at ¶¶ 22-24.  Additionally, the amendments do not require further discovery or a 

continuation of the currently scheduled dates.  Importantly, the Amended Claims do not increase 

the face amount of the claim or require a change to the reserves set aside for these claims, 

because any payment under the EOSP is smaller than, and mutually exclusive of, any obligation 

to pay under the CIC Agreements.  WMILT must show more than just the loss of an 

advantageous position to demonstrate prejudice. In re O'Brien, 188 F.3d 116, 127 (3d Cir. 1999) 

(“[P]rejudice is not merely the loss of an advantageous position, but must be something more 

closely tied to the merits of the issue.”).  As such, the only parties that will be prejudiced are the 

Claimants if the Court fails to allow the Claimants to file the Amended Claims to assert an 

additional theory of recovery under the EOSP. 

47. WMILT certainly cannot claim surprise or unawareness of the EOSP and its 

relevance to the Employee Claims and this litigation.   While the Claimants did not include the 

EOSP in their Originals Claim, numerous other claimants did include the EOSP in their proofs of 

claim.  This is most clearly exemplified in WMI Liquidating Trust’s Eighty-Fourth Omnibus 
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(Substantive) Objection to Claims [D.I. 10677] (the “Eighty-Fourth Objection”), where 

WMILT objected to claims made under the EOSP. Id. at ¶¶ 25-28.  And WMILT was made fully 

aware by numerous claimants of the arguments against its objection to EOSP. See D.I. 10730; 

10734; 10736; 10739 (various responses to the Eighty-Fourth Objection).  Thus, WMILT is 

aware of the EOSP, its relevance to the Employee Claims, and the arguments supporting the 

Claimants’ entitlement to benefits under the EOSP.  Accordingly, WMILT would not suffer any 

prejudice if the Court permits the filing of the Amended Claims. In re O'Brien, 188 F.3d at 128 

(stating that lack of surprise weighs in favor of finding no prejudice). 

 (5)  The Additional Theory of Recovery Is Viable.   

48. This additional theory of recovery with respect to the EOSP is not futile.  As set 

forth in the Combined Response, the Claimants were parties to the EOSP, and the EOSP 

specifically provides for a payment to the Claimants upon their termination from WMI as long as 

the Claimants are not entitled to payments under the CIC Agreements.  Moreover, this theory of 

recovery is viable, as explained in the numerous responses to the Eighty-Fourth Objection. See 

D.I. 10730; 10734; 10736; 10739 (various responses to the Eighty-Fourth Objection). 

49. Finally, a recent opinion from the Bankruptcy Court for the Northern District of 

Illinois, captioned In re Xechem Intn’l., Inc., 424 B.R. 836 (Bankr. N.D. Ill. 2010), is particularly 

instructive.  In that case, a former employee of the debtor filed a timely claim for unpaid 

compensation. After the bar date, the former employee sought to amend his claim to include 

additional claims for severance compensation, indemnification, repayment of a loan to the 

company and interest on the loan.  The amended proof of claim reasserted the original claims, 

although in different amounts.  In fact, the amended proof of claim claimed an additional 

$247,094.00 to the original amount of $1,699,000.  Id. at 842.  The court found that those claims 

Case 08-12229-MFW    Doc 11020    Filed 02/04/13    Page 18 of 24



19 
 

clearly involved the same core disputes as those in the original proof of claim, and thus related 

back.  Id. at 845.  As for the severance and indemnification claims, the court found that those 

claims arose from the parties' employment agreements and the debtor's bylaws and therefore 

arose from the same ongoing conduct, transaction, or occurrence as those in the original proof of 

claim.  Id.  The employee was permitted to file the amended proof of claim on all new theories, 

except for the loss of personal property.  Id. 

50. Based on the foregoing, the Court should finding that Claimants’ amendment is 

proper and that WMILT cannot demonstrate that such relief would be inequitable and grant the 

Claimants leave to amend their Original Claims to add an additional theory of recovery based 

upon the EOSP. 

II. IN THE ALTERNATIVE, IF THE COURT DENIES CLAIMANTS’ MOTION TO 
 AMEND, THE COURT SHOULD FIND THAT EXCUSABLE NEGLECT 
 PERMITS THE ASSERTION OF A NEW CLAIM BASED UPON THE EOSP. 

51. If the Court denies the Claimants’ motion to amend, the Court should find that 

excusable neglect permits the assertion of claims based upon the ESOP. 

52. Under Fed. R. Bankr. P. 9006(b)(1), the Bankruptcy Court may accept a late 

claim if the delay resulted from excusable neglect. In re Am. Classic Voyages Co., 405 F.3d 127, 

133 (3d Cir. 2005).  “The determination whether a party's neglect of a bar date is 'excusable' is 

essentially an equitable one, in which courts are to take into account all relevant circumstances 

surrounding a party's failure to file.” Chemetron Corp. v. Jones, 72 F.3d 341, 349 (3d Cir. 1995). 

The preeminent case on excusable neglect, Fed. R. Bankr. P. 9006(b)(1), and proofs of claim is 

Pioneer Invest. Servs. Co. v. Brunswick Assoc. Ltd. Pship., 507 U.S. 380 (1993).  In Pioneer, the 

Supreme Court instructed that excusable neglect be applied broadly, holding that courts are 

“permitted, where appropriate, to accept late filings caused by inadvertence, mistake, or 

carelessness, as well as by intervening circumstances beyond the party's control.” Id. at 395.  
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With that in mind, the determination is made by considering four factors: “the danger of 

prejudice to the debtor, the length of the delay and its potential impact on judicial proceedings, 

the reason for the delay, including whether it was within the reasonable control of the movant, 

and whether the movant acted in good faith." Pioneer, at 395.  The burden of proof is on the 

movant to demonstrate excusable neglect by a preponderance of the evidence. Jones v. 

Chemetron Corp., 212 F.3d 199, 205 (3d Cir. 2000). 

53. As demonstrated below, the factors weigh in favor of finding excusable neglect 

and permitting the filing of the Amended Claims which assert the EOSP as a basis for recovery.  

Similar arguments are made earlier in the Motion, so to the extent they apply, those arguments 

are stated here in a more concise manner.  

(1) There is No Danger of Unfair Prejudice. 

54. Claimants’ assertion of claims based upon the EOSP will not cause WMILT to 

suffer unfair prejudice.  The underlying facts relied on substantially the same as in the Original 

Claims, with just an additional basis for recovery being advanced.  Furthermore, WMILT was 

made aware by the Combined Response that the Claimants intend to pursue the alternative 

argument that they are entitled to benefits under the EOSP.  Combined Response, at ¶¶ 22-24.  

Additionally, the amendments do not require further discovery or a continuation of the currently 

scheduled dates.  Importantly, the Amended Claims do not increase the face amount of the claim 

or require a change to the reserves set aside for these claims, because any payment under the 

EOSP is smaller than, and mutually exclusive of, any payment obligations under the CIC 

Agreements. 

55. WMILT certainly cannot claim surprise or unawareness of the EOSP and its 

relevance to the Employee Claims and this litigation.   While the Claimants did not include the 
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EOSP in their Originals Claim, numerous other claimants did include the EOSP in their proofs of 

claim.  This is most clearly exemplified in WMI Liquidating Trust’s Eighty-Fourth Omnibus 

(Substantive) Objection to Claims [D.I. 10677] (the “Eighty-Fourth Objection”), where 

WMILT objected to claims made under the EOSP. Id. at ¶¶ 25-28.  And WMILT was made fully 

aware by numerous claimants of the arguments against its objection to EOSP. See D.I. 10730; 

10734; 10736; 10739 (various responses to the Eighty-Fourth Objection).  Thus, WMILT is 

aware of the EOSP, its relevance to the Employee Claims, and the arguments supporting the 

Claimants’ entitlement to benefits under the EOSP.  Accordingly, WMILT would not suffer any 

prejudice if the Court permits the filing of the Amended Claims. In re O'Brien, 188 F.3d at 128 

(stating that lack of surprise weighs in favor of finding no prejudice). 

56. The Third Circuit in In re O'Brien enumerated several factors to consider in the 

Pioneer prejudice analysis.  Those factors include: (1) the size of the claim compared to universe 

of claims; (2) whether allowing the late claim would adversely impact the judicial administration 

of the case; (3) whether the plan was filed or confirmed with knowledge of the existence of the 

claim; whether late filing would disrupt the plan; and (4) whether allowing the claim would open 

the floodgates to other similar claims. In re O'Brien, at 126 (citing In re Keene Corp., 188 B.R. 

903).  Applying those factors to this case seriatim: (1) the Claimants’ EOSP claims are smaller 

than their current claims and very small compared to the universe of claims in this case; (2) the 

Claimants’ EOSP claims will not require additional discovery or an extension of currently 

scheduled dates; (3) the plan was structured and confirmed accounting for similar EOSP claims; 

(3) to the best of the Claimants’ knowledge, the EOSP applies to a limited number of people, and 

they are the only eligible persons who did not include the EOSP in their claims. 
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57. Two other points are worth noting.  First, the loss of an advantageous position 

does not equate to prejudice. In re O'Brien, 188 F.3d at 127.  And, second, courts have found that 

late claims are less likely to result in prejudice to debtors in liquidation cases as opposed to 

reorganization cases. In re Sacred Heart Hosp., 186 B.R. 891, 896-897 (Bankr. E.D. Pa. 1995). 

 (2) The Length of the Delay is Minor, and the Assertion of a Claim Based Upon  
  the EOSP Will Have Little Impact on Judicial Proceedings. 

58. The length of the delay in seeking relief to assert claims based upon the EOSP is 

only four-plus months from the filing of the Eighty-Fifth Objection.  Even if the Court calculates 

the delay as beginning on the bar date, a long period of time does not foreclose finding excusable 

neglect. Chemetron, 72 F.3d at 350.  Rather, the focus is on when the litigation became active.  

In re FLYi, Inc., 2008 Bankr. LEXIS 4867, at *11.  Here, the litigation has only recently become 

active and it is still in the discovery phase.  As such, the delay will have little impact on the 

judicial proceedings because the Claimants’ EOSP will not require additional discovery or an 

extension of currently scheduled dates. 

(3) The Delay, While Caused in Part By Claimants, Was Also Caused by   
  Debtors and WMILT. 

59. The delay in asserting the EOSP claims was caused in part by the Claimants and 

their counsel.  As described above, the Claimants were apparently naïve to believe that the 

seemingly obvious fact that a change in control had occurred would later be challenged.  It 

would have perhaps been wise to proceed more cautiously and include all possible bases for 

recovery in their Original Claims even if it was believed that some of those bases were 

inapplicable.  In this regard, Claimants and their counsel could be considered to have acted 

negligently. 

60. The Debtors and WMILT, however, caused most of the delay.  As noted, the need 

to assert the EOSP as an additional theory of recovery only became apparent when WMILT, in 
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its Eighty-Fifth Objection filed on September 17, 2012 (over three years after the bar date 

passed), contested whether a change in control had occurred.  More importantly, the blame for 

the length of time that has passed from the bar date until now rests squarely on the Debtors and 

WMILT.  It was the four years it took to get a plan confirmed that accounts for the vast majority 

of time between the bar date and now. 

(4) Claimants Acted in Good Faith. 

61. The Claimants’ Motion is filed in good faith to add an additional theory of 

recovery based on the EOSP arising from the same underlying facts and circumstances relied 

upon by the Claimants’ Original Claims.  Moreover, the Claimants’ Original Claims were timely 

filed.  On the other hand, there are no indicia of bad faith.  The Claimants’ Motion is not being 

filed to pressure WMILT into settling, to materially complicate the proceedings at the last 

minute, or as a delay tactic to prolong the litigation. See In re Burlington Coat., 114 F.3d at 

1435; Hatzel & Buehler, Inc., 150 B.R. at 562. 

62. As a final note, the Claimants urge this Court to follow it decision in In re FLYi, 

Inc., 2008 Bankr. LEXIS 4867.  In that case, this Court was faced with similar circumstances.  A 

creditor had timely filed a proof of claim for lease rejection damages, stating that its theory of 

relief was under property law.  The creditor later sought to amend its proof of claim to assert that 

it was entitled to damages for the lease rejection under contract law as an alternative to property 

law.  The liquidating trust opposed that relief.  This Court allowed the creditor to present his 

lease rejection claim under contract law.  In so allowing, this Court found that the creditor was 

asserting a different legal theory for the same claim based upon the same set of circumstances 

(the rejection of the lease). Id. at *6-9.  As an alternative basis, this Court also found that the 
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delay in asserting the claim under contract law was excusable neglect and that the Pioneer factors 

weighed in favor of granting relief. Id. at *9-13. 

 

CONCLUSION 

63. For the foregoing reasons, the Claimants’ Motion should be granted. 

 WHEREFORE, Claimants respectfully request that this Court allow Claimants to file 

their Amended Claims and have them relate back to their timely filed Original Claims.  

Alternatively, if the Court denies the Claimants’ motion to amend, the Court should find that 

excusable neglect permits the assertion of claims based upon the EOSP. 

 

 

     PHILLIPS, GOLDMAN & SPENCE, P.A. 
 
 
 
      /s/ Stephen W. Spence    
     Stephen W. Spence, Esquire (#2033) 
     1200 North Broom Street 
     Wilmington, DE 19806 
     (302) 655-4200 
     (302) 655-4210 

Counsel to Todd H. Baker, Alfred Brooks, Thomas 
Casey, Debora Horvath, John McMurray and 
David Schneider 

 
Dated: February 4, 2013 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re:  ) Chapter 11 
WASHINGTON MUTUAL, INC., et al.1,   )  
  ) Case No. 08-12229 (MFW) 
  )  
  ) Jointly Administered 

Debtors.  ) 
  ) 
  ) Objection Deadline: 2/14/13 
  ) 

  ) Hearing Date: 2/21/13 @  
  ) 11:30 a.m. (EST) 
                                                                                    ) 

 

NOTICE OF MOTION AND HEARING 
  

TO: WMILT; Counsel for WMILT; the Office of the United States Trustee for the 
District of Delaware; and any party requesting notice pursuant to Bankruptcy 
Rule 2002 through the CM/ECF system and all those appearing on the attached 
list. 

  
 On February 1, 2013, Claimants John McMurray, Alfred Brooks, Todd Baker, Thomas 
Casey, Debora Horvath, and David Schneider filed the Motion for an Order Granting 
Amendment to Certain Proofs of Claim Regarding an Additional Theory of Recovery 
Based Upon the WaMu Executive Officer Severance Plan, or, in the Alternative, Finding 
that Excusable Neglect Permits the Assertion of Claims Based Upon the WaMu Executive 
Officer Severance Plan (the “Motion”), a copy of which is attached hereto.   
 
 Objections, if any, to the relief requested in the Motion must be filed with the United 
States Bankruptcy Court, 824 North Market Street, 3rd Floor, Wilmington, Delaware 19807, on 
or before February 14, 2013 at 4:00 p.m. (EST).  
 
 At the same time, you must also serve a copy of the objection upon the undersigned 
counsels so as to be received no later than 4:00 p.m. (EST) on February 14, 2013.  
 
 A HEARING ON THE MOTION WILL BE HELD ON FEBRUARY 21, 2013 AT 
11:30 A.M. (EST) BEFORE THE HONORABLE MARY F. WALRATH, IN THE UNITED 
STATES BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE, 824 NORTH 
MARKET STREET, 5TH FLOOR, COURTROOM 4, WILMINGTON, DELAWARE 19801.   
 

                                                 
1 The Debtors in these cases are: (i) Washington Mutual, Inc. and WMI Investment Corp.   
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 IF YOU FAIL TO RESPOND IN ACCORDANCE WITH THIS NOTICE, THE COURT 
MAY GRANT THE RELIEF REQUESTED IN THE MOTION WITHOUT FURTHER 
NOTICE OR HEARING. 
 

 
 

 

     PHILLIPS, GOLDMAN & SPENCE, P.A. 
 
 
 
      /s/ Stephen W. Spence    
     Stephen W. Spence, Esquire (#2033) 
     1200 North Broom Street 
     Wilmington, DE 19806 
     (302) 655-4200 
     (302) 655-4210 

Counsel to Todd H. Baker, Alfred Brooks, Thomas 
Casey, Debora Horvath, John McMurray and 
David Schneider 

 
Dated: February 4, 2013 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 
 
In re:  ) Chapter 11 
WASHINGTON MUTUAL, INC., et al.2,   )  
  ) Case No. 08-12229 (MFW) 
  )  
  ) Jointly Administered 

Debtors.  ) 
  ) 
  ) Objection Deadline: 2/14/13   
  ) 

  ) Hearing Date: 2/21/13 @  
  ) 11:30 a.m. (EST) 
                                                                                    ) 

 
MOTION OF JOHN MCMURRAY, ALFRED BROOKS, TODD BAKER, THOMAS 

CASEY, DEBORA HORVATH, AND DAVID SCHNEIDER FOR AN ORDER 
GRANTING AMENDMENT TO CERTAIN PROOFS OF CLAIM REGARDING AN 

ADDITIONAL THEORY OF RECOVERY BASED UPON THE WAMU EXECUTIVE 
OFFICER SEVERANCE PLAN, OR, IN THE ALTERNATIVE, FINDING THAT 

EXCUSABLE NEGLECT PERMITS THE ASSERTION OF CLAIMS BASED UPON 
THE WAMU EXECUTIVE OFFICER SEVERANCE PLAN 

 
 Claimants John McMurray, Alfred Brooks, Todd Baker, Thomas Casey, Debora Horvath, 

and David Schneider (collectively, the “Claimants”), by and through their undersigned 

attorneys, hereby file this Motion for an Order Granting Amendment to Certain Proofs of Claim 

Regarding an Additional Theory of Recovery Based Upon the WaMu Executive Officer 

Severance Plan, or, in the Alternative, Finding that Excusable Neglect Permits the Assertion of 

Claims Based Upon the WaMu Executive Officer Severance Plan (the “Motion”), and, in support 

thereof, state the following: 

PRELIMINARY STATEMENT 

 1. The Claimants seek to amend their timely filed proofs of claim to add an 

additional theory of recovery.  All of the Claimants asserted as a basis for recovery, inter alia, 

                                                 
2 The Debtors in these cases are: (i) Washington Mutual, Inc. and WMI Investment Corp.   
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Change in Control Agreements (“CIC Agreements”) with Washington Mutual, Inc., which 

provided the Claimants with compensation should a change in control occur followed by a loss 

of employment.  At the time the Claimants’ proofs of claim were filed, it seemed objectively 

undisputable that a change in control as defined in the CIC Agreements had in fact occurred in 

late September 2008 when the bank was seized by the government and sold to JPMorgan Chase.  

Indeed, some of the Claimants were present at the board meeting where a change in control was 

declared to have occurred.  Thus, the Claimants, at the time the proofs of claim were filed, 

believed that it was unnecessary to include as a basis for recovery an alternative claim under the 

Executive Officer Severance Plan (“EOSP”) in which they participated because the terms of the 

EOSP state that it does not provide benefits if payments are made under the CIC Agreements. 

 2. Only until the bankruptcy had progressed well past the bar date, however, did 

WMILT reveal that it was contesting whether a change in control had occurred, as most clearly 

exemplified in its Eighty-Fifth Omnibus Objection, filed on September 17, 2012. 

 3. Accordingly, the Claimants move this Court to enter an order granting an 

amendment to their claims to assert the applicability of the EOSP as an alternative theory of 

recovery.  Such amendment is proper because: the new theory arises from the same conduct, 

transaction, or occurrence – the termination of the Claimants’ employment with Washington 

Mutual, Inc.; WMILT is not prejudiced because the amounts that would be due under the EOSP 

are substantially less than the amounts reserved for the CIC Agreements and the Claimants are 

only entitled to benefits under the CIC or the EOSP, but not both; the amendment would not 

materially affect the ongoing proceedings because discovery, to the extent it is necessary, is still 

open; and the Claimants have not acted in bad faith, with undue delay, or with dilatory motive.  
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 

In re: ) Chapter 11 
 ) Case No. 08-12229 (MFW) 
Washington Mutual, Inc., et al.,1 ) (Jointly Administered) 
 )  
  Debtors.   )  Ref. Docket No. ______, ______ & ______ 
 )  

ORDER 

 On this _______ day of ________________, 2013, having considered [MOTION TITLE] 

(the “Motion”), and any responses thereto;  

 IT IS HEREBY ORDERED that, for the reasons stated on the record, the Motion is 

GRANTED; and 

 IT IS FURTHER ORDERED that the amended proof of claim may be filed within fifteen 

(15) days of the date of this Order; and 

 IT IS FURTHER ORDERED the Court retains jurisdiction with respect to all matters 

arising from or related to the implementation this Order. 

 
 
Dated: _______________, 2013 
 Wilmington, Delaware 
       __________________________________ 
       THE HONRABLE MARY F. WALRATH 
       U.S. Bankruptcy Court Judge 

                                                 
1 The Debtors in these cases are:  Washington Mutual, Inc. and WMI Investment Corp. 
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CERTIFICATE OF SERVICE 
 
 I, Celeste A. Hartman, Senior Paralegal, do hereby certify that I am over the age of 18 
and that on February 4, 2013, I caused a copy of Motion for an Order Granting Amendment to 
Certain Proofs of Claim Regarding an Additional Theory of Recovery Based Upon the WaMu 
Executive Officer Severance Plan, or, in the Alternative, Finding that Excusable Neglect Permits 
the Assertion of Claims Based Upon the WaMu Executive Officer Severance Plan to be served 
upon all persons receiving notice through the Court’s cm/ecf system with a courtesy copy on the 
following via email: 
 
Julio C. Gurdian, Esquire 
Weil, Gotshal & Manges LLP 
1395 Brickell Avenue, Suite 1200 
Miami, FL 33131-2861 
julio.gurdian@weil.com  
 
Lawrence J. Baer, Esquire 
Brian Rosen, Esquire 
Weil, Gotshal & Manges LLP  
767 Fifth Avenue 
New York, NY  10153 
lawrence.baer@weil.com 
brian.rosen@weil.com 
 
Mark D. Collins, Esquire 
Paul N. Heath, Esquire 
Richards, Layton & Finger, P.A. 
One Rodney Square 
920 North King Street 
Wilmington, DE 19801 
collins@rlf.com 
heath@rlf.com   
 
brucewbivert@aol.com  
casey3205@yahoo.com   
cboyd@akingump.com   
pmott@akingump.com  
jmaciel@alvarezandmarsal.com   
cbrouwer55@gmail.com     
freilinger42@me.com      
fstevenstein@gmail.com 
gdoll@dollamir.com  
Greg.camas@gmail.com   
henrygid@yahoo.com    
Jake.Domer@ExpressPros.com  
Jan.schrag@gmail.com   
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Jfww1111@yahoo.com 
jjoneswamu@comcast.net    
jnimeroff@bsnlawyers.com  
joemelo@sbcglobal.net  
chad.smith@wamuinc.net  
curt.brouwer@wamuinc.net 
kaaron@weirpartners.com   
Pinneyt@whiteandwilliams.com   
Kenkido1@gmail.com   
loizides@loizides.com  
mbusenkell@gsbblaw.com   
bbjorklund@hotmail.com   
Mel.bartels@yahoo.com   
mitch.stevens@gmail.com  
mjoyce@crosslaw.com    
mscottgaspard@gmail.com 
poulsbo5@gmail.com 
Rachellemmileur@gmail.com   
ronlowery@me.com 
rsokol@ebg-law.com  
rstmarie@Dollamir.com    
slehrberge@aol.com 
steve.fortunato@gmail.com   
susanonbainbridge@hotmail.com   
Tamra.treosti@bankofamerica.com 
tdriscoll@bifferato.com  
Trina10@cox.net  
twangyjane@hotmail.com  
gary.brady@jpmchase.com  
skyle@kylelawcorp.com  
mbennett@lhlawfirm.com 
Vickywu.wmi@gmail.com   
wfinzer@msn.com     
kcapuzzi@phw-law.com    
WMILT.Employee.Claims@weil.com    
abbe.miller@weirpartners.com  
Jane.M.Leamy@usdoj.gov 
 
 Under penalty of perjury, I certify the foregoing to be true and correct. 
 
 
         /s/ Celeste A. Hartman                                   
       CELESTE A. HARTMAN 
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