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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: ) Chapter 11 

 )  

Washington Mutual, Inc., et al., ) Case No. 08-12229 (MFW) 

 )  

Debtors. ) (Jointly Administered) 

 )  

 ) Obj Deadline: March 21, 2013 @ 4:00 p.m. 

 ) Hrg Date: April 23, 2013 @ 2:00 p.m. 

 

MOTION OF PATRICIA SCHULTE FOR LEAVE TO AMEND HER PROOF OF 

CLAIM TO ASSERT AN ALTERNATIVE THEORY OF RECOVERY 

 

Patricia Schulte (“Claimant”), by and through her undersigned counsel, hereby moves 

(the “Motion”), pursuant to Rule 15 of the Federal Rules of Civil Procedure (the “Bankruptcy 

Rules”), for leave to amend her proof of claim, to the extent necessary, in order to assert an 

alternate theory of recovery under the WaMu Severance Plan (the “Severance Plan”).  In support 

of this Motion, Claimant respectfully represents as follows: 

JURISDICTION AND VENUE 

1. The Court has jurisdiction to hear this Motion pursuant to 28 U.S.C. §§ 1334 and 

157.  The Motion presents a core proceeding pursuant to 28 U.S.C. § 157(b)(2).  Venue is proper 

in this District pursuant to 28 U.S.C. § 1408. 

FACTUAL AND BACKGROUND 

I. WMI Bankruptcy 

2. Washington Mutual, Inc. (“WMI”) and a related entity, WMI Investment Corp. 

(collectively with WMI, the “Debtors”) each filed voluntary petitions under Chapter 11 of title 

11, United States Code (the “Bankruptcy Code”) and commenced the above-captioned cases on 

September 26, 2008 (the “Petition Date”).  The Debtors remained in possession and control of 

their assets until they confirmed their Seventh Amended Joint Plan of Affiliated Debtors 
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Pursuant to Chapter 11 of the United States Bankruptcy Code (the “Plan”) by Order dated 

February 23, 2012.  Upon information and belief the effective date of the Plan was March 19, 

2012.  On the effective date certain of the Debtors’ assets were transferred to the WMI 

Liquidating Trust (the “WMILT”) for administration under the Plan. 

3. At all relevant times prior to September 25, 2008, WMI owned Washington 

Mutual Bank (“WMB”) and through its ownership of WMB, indirectly owned WMB’s 

subsidiaries including Washington Mutual Bank. 

4. On September 25, 2008, the director of the Office of Thrift Supervision directed 

the FDIC to take immediate possession of the assets of WMB as receiver.  The FDIC in its role 

as receiver then sold substantially all of the assets of WMB to JPMorgan Chase Bank, National 

Association (“JPMC”).  The assets of WMB constituted, indirectly, substantially all of the 

operating banking assets of WMI. 

II. Claimant’s Claim 

1. Prior to September 25, 2008, Claimant was employed by WMB.  As part of her 

employment, Claimant was party to a Change in Control Agreement with WMB (the “CIC”), a 

true and correct copy of which is attached hereto as Exhibit A.  Pursuant to her CIC, Claimant 

was entitled to 200% of her annual compensation if her employment was terminated without 

cause or she resigned under certain circumstances within two years following a “change in 

control”.   

2. For the purposes of her CIC a “change in control” was defined in paragraph 

1(f)(5) of her CIC to include “[t]he sale or transfer (in one transaction or a series of related 

transactions) of all or substantially all of Washington Mutual, Inc.’s assets to another Person 

(other than a Subsidiary) whether assisted or unassisted, voluntary or involuntary.” Claimant 
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believes, and therefore avers, that the FDIC seizure and subsequent sale of assets to assets.  

Claimant believes, and therefore avers, that the sale or transfer of substantially all of WMI’s 

operating banking assets to JPMC constituted a “change in control” pursuant to the CIC. 

3. Following the seizure and sale, Claimant’s duties and compensation were changed 

dramatically and negatively by JPMC.  At the time of the seizure and sale, Claimant resided in 

Seattle Washington.  Following the sale, the only employment offered Claimant was in New 

York City or London.  No positions were offered to Claimant in Seattle or anywhere on the West 

Coast.  As a result, Claimant remained with JPMC only to assist with the transition; however, 

Claimant’s transition agreement expired by its terms on October 1, 2009 and Claimant was not 

offered any other employment with JPMC.   

4. Pursuant to her CIC, Claimant is entitled to 200% of her total compensation 

because she was terminated following a change in control.  In 2008, Claimant’s gross 

compensation was approximately $400,890 for CIC compensation purposes. 

5. Claimant filed Proof of Claim number 1092 in the amount of $862,471.77 with 

respect to the compensation due to her under her CIC and the WMI Supplemental Executive 

Retirement Accumulation Plan. 

III. Claim Objection 

6. On August 15, 2012, WMILT filed the Seventy-Ninth Omnibus (Substantive) 

Objection to Claims (the “Objection”).  Pursuant to the Objection, WMILT objected to the Claim 

on the basis that (i) no change in control occurred under the CIC; and (ii) the Claim was 

purportedly filed against the wrong party.  On December 13, 2012, Claimant filed her response 

to the Objection. 
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IV. Severance Plan 

7. In addition to the CIC, Claimant was covered under the Severance Plan, which 

provided certain levels of severance pay to employees based on the length of employment and 

their level of employment.
1
  The sponsor and administrator of the Severance Plan is WMI and 

the Severance Plan is funded from the general assets of WMI. 

8. The Severance Plan preamble reads: 

Washington Mutual, Inc. has established the WaMu Severance Plan (the “Plan”) 

with the intention of providing benefits to Eligible Employees of Washington 

Mutual, Inc. and its Affiliates (the “Company”), in the event of job elimination.  

This document sets forth the basic terms that are applicable to all eligible 

participants.  Provisions that apply exclusively to eligible employees of acquired 

employees are set forth in appendixes to this document.  The Plan is intended to 

be a welfare plan governed by ERISA and intended to constitute a single plan. 

 

9. Pursuant to the Severance Plan, Claimant, as a Level 4 employee, was entitled to 

four weeks of severance for each year of service.  Claimant’s claim under the Severance Plan is 

$110,333.80. 

10. If a WaMu employee is a party to a Change in Control Agreement and receives 

payment under such Change in Control Agreement, such employee is not entitled to severance 

under the Severance Plan.  Specifically, the Severance Plan provides that: 

2.2 Exceptions.  An Eligible Employee is not eligible to receive benefits under 

this plan if he is eligible to receive benefits or payments from any other severance 

plan arrangement agreement or program or if he has received such payment 

within the last two years from the Company or any Acquired Companies. 

 

RELIEF REQUESTED 

11. By this Motion, Claimant seeks to amend the Claim to include an alternative 

theory of recovery, to the extent necessary, based on the Severance Plan. 

 

                                                 
1
 A copy of the Severance Plan is attached hereto as Exhibit B. 
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BASIS FOR RELIEF REQUESTED 

12. By this Motion, Claimant requests the entry of an order authorizing Claimant to 

amend the Claim or, in the alternative, allowing Claimant to assert an alternative theory of 

recovery based on the Severance Plan.  Claimant’s proposed amended proof of claim includes an 

alternate claim under the Severance Plan which is sponsored by WMI.  Claimant’s proposed 

amendment will not alter the claim amount in anyway.  Claimant merely seeks leave to include 

language in the addendum to the proof of claim stating the following:  “To the extent that it is 

determined that a change in control did not occur or WMI is found not to be liable for obligations 

under the Change in Control Agreement, then Claimant is entitled to severance pay in the 

amount of $110,333.80 pursuant to the Severance Plan.”  A true and correct copy of the 

proposed amended claim is attached hereto as Exhibit C and incorporated herein by this 

reference (the “Amended Claim”). 

13. In the alternative, should the Court not allow the proposed amendment, the 

Claimant seeks the right to assert an alternate recovery theory based on the Severance Plan at the 

hearing on the Objection.   

I. Legal Standard  

14. Bankruptcy Rule 7015 provides that amendments to claims shall be governed by 

Rule 15 of the Federal Rules of Civil Procedure, Fed. R. Bankr. P. 7015, which commits the 

decision to grant or deny leave to amend to the trial court’s sound discretion.  See also, Coventry 

v. United States Steel Corp., 856 F.2d 514, 518 (3d Cir. 1988).  Amendments to timely proofs of 

claim are liberally allowed.  In re Trans World Airlines, Inc., 145 F.3d 124, 140 (3d Cir. 1998).  

This court has previously stated with regard to amendments to proofs of claim: 

Generally, amendments are allowed when the original claim provides notice of 

the existence, nature, and amount of the claim.  Amendments are generally used 

to cure obvious defects, describe the claim with greater specificity or plead a new 
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theory of recovery on facts of the original proof of claim.  Post-bar date 

amendment should be scrutinized to ensure that the amendment is not a new 

claim.  While courts allow post-bar date amendment to claim amounts, courts do 

not allow post-bar date amendment to change status of the claim. 

 

In re Orion Ref. Corp., 317 B.R. 660, 664 (Bankr. D. Del. 2004). 

15. Rule 15 provides that “[t]he court should freely give leave when justice so 

requires.” Courts have a long established liberal policy that permits amendments to a proof of 

claim.  See Bankr.R. 7015; Fed.R.Civ.P. 15; In re Franciscan Vineyards, Inc., 597 F.2d 181, 182 

(9
th

 Cir. 1979), cert. denied, 445 U.S. 915 (1980).  The crucial inquiry is whether the opposing 

party would be unduly prejudiced by the amendment.  In re Wilson, 96 B.R. 257, 263 (9
th

 Cir. 

BAP 1988); United States v. Hougham, 364 U.S. 310, 316 (1960).  Furthermore, an amendment 

to a proof of claim will relate back to the timely filed proof of claim if the claims in the 

amendment arise from the same conduct, transaction or occurrence as required by Rule 15.  See 

generally In re Xechem Intern., Inc., 424 B.R. 836 (Bankr. N.D. Ill. 2010). 

II. The Amended Claim Satisfies The Requirements Of Rule 15 

16. Claimant seeks only to amend her proof of claim to plead a new theory of 

recovery based on the same facts as asserted in her original proof of claim.  There is no prejudice 

to WMILT or the estates in allowing Claimant to amend her proof of claim.  The amendment to 

the proof of claim will be in the alternative as Claimant only asserts a claim under the Severance 

Plan to the extent that her claim based on the CIC is disallowed.  As a result, the Amended Claim 

seeks the same amount as the Claim – this is the amount she is owed pursuant to the CIC 

following a change-in-control at the WMI level.  Claimant merely seeks to include the claims 

pursuant to the Severance Plan in the Amended Claim as an alternative theory of recovery.  

Claimant is not “double dipping” her claims.  Indeed, WMILT has already accounted for the 

amount they would have to pay under the amended claim because it is the same amount as in the 
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existing Claim.  Likewise, the basis for the amended claim is the same – a change in control at 

WMI.  In short, the Claim “provides notice of the existence, nature, and amount of the amended 

claim.”  Id. 

17. Claimant does not seek to add a new claim or change the status of the existing 

claims; rather the amended claim merely provides a new theory of recovery for the original 

Claim.  At the time of filing the Claim, Claimant was (and she remains) confident that the 

Debtors are liable for paying the change-in-control benefit owed him pursuant to the CIC.  At the 

time, Claimant saw no reason for making an alternative claim based on the Severance Plan, 

because she believed that the change-in-control benefit under the CIC and under the Severance 

Plan were one in the same.  However, the ongoing discovery process in this matter has provided 

some much-needed clarification on the interaction between the CIC and the Severance Plan. 

18. Finally, Claimant has acted in good faith.  The amended proof of claim is not 

changing the basis for, the status of, or the amount of, Claimant’s potential recovery.  It is a 

claim based on the loss of Claimant’s job following a change in control at WMI – this is the 

same basis for the Claim. 

19. The United States Supreme Court in Foman v. Davis, 371 U.S. 178 (1962), 

referred to several factors courts should analyze when determining whether leave to amend 

should be permitted: 

In the absence of any apparent or declared reason – such as undue delay, bad faith or 

dilatory motive on the part of the movant, repeated failure to cure deficiencies by 

amendments previously allowed, undue prejudice to the appealing party by virtue of 

allowance of the amendment, futility of amendment, etc. – the sought relief should, as 

rules require, be “freely given.” 

 

Foman, 371 U.S. at 182.  The Third Circuit has adopted the “Foman Factors” in determining 

whether leave to amend was appropriate.  In re Burlington Coat Factory Securities Litigation, 
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114 F.3d 1410, 1434 (3
rd

 Cir. 1997) (listing five factors taken into account to assess the propriety 

of a motion for leave to amend:  (1) undue delay, (2) bad faith, (3) dilatory motive, (4) prejudice, 

and (5) futility of amendment. 

20. In reviewing the factors set forth in the Foman and Burlington Coat cases, leave 

to amend is plainly warranted in this case.  Claimant has acted promptly and without undue 

delay; Claimant has not acted in bad faith; Claimant has no dilatory motive (and, in fact, seeks a 

prompt resolution of the Objection so that she may receive a distribution on account of the 

Claim; there is no prejudice to WMILT as the underlying facts relied upon in the Amended 

Claim are the same as the Claim and do not require further discovery; and the requested 

amendment is not futile as the Severance Plan plainly provides for payment in the event that 

Claimant is not entitled to payment under the CIC.  In light of these factors, the proposed 

amendment should be permitted. 

WHEREFORE, For all the above reasons, Claimant requests that the Court enter an order 

(i) permitting Claimant to amend the Claim, to the extent necessary, in order to assert an 

alternative theory of recovery under the Severance Plan and (ii) granting such other and further 

relief as is just and equitable. 

Date: February 28, 2013  Respectfully submitted, 

Wilmington, Delaware  

     /s/  Michael Busenkell     

     Michael Busenkell (DE 3933) 

     Gellert Scali Busenkell & Brown, LLC 

     913 N. Market Street, 10th Floor 

     Wilmington, DE 19801 

     (302) 425- 5800 

     (302) 425-5814 Facsimile 

     mbusenkell@gsbblaw.com 

      

Attorneys for Patricia Schulte 

Case 08-12229-MFW    Doc 11052    Filed 02/28/13    Page 8 of 8



IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: ) Chapter 11 

 )  

Washington Mutual, Inc., et al., ) Case No. 08-12229 (MFW) 

 )  

Debtors. ) (Jointly Administered) 

 )  

 ) Obj Deadline: March 21, 2013 @ 4:00 p.m. 

 ) Hrg Date: April 23, 2013 @ 2:00 p.m. 

      

     NOTICE OF MOTION  

 

 PLEASE TAKE NOTICE that Patricia Schulte (“Schulte”) filed the Motion Of Patricia 

Schulte For Leave To Amend Her Proof Of Claim To Assert An Alternative Theory Of 

Recovery (the “Motion”) with the United States Bankruptcy Court for the District of Delaware 

(the “Bankruptcy Court”).   

 

 You are required to file with the Court any response to the Motion on or before March  

21, 2013 at 4:00 p.m. (the “Objection Deadline”).  At the same time, you must also serve a copy 

of any response upon counsel for Schulte. 

 

 A hearing on the Motion shall be held before the Honorable Mary F. Walrath on April 

23, 2013, at 2:00 p.m. at the United States Bankruptcy Court for the District Of Delaware, 824 

Market Street, 5
th

 Floor, Courtroom #4, Wilmington, Delaware.  

 

 IF YOU DO NOT PROPERLY FILE AND SERVE AN OBJECTION OR OTHER 

RESPONSE TO THE MOTION BY THE OBJECTION DEADLINE, THE COURT MAY 

GRANT THE RELIEF REQUESTED IN THE MOTION WITHOUT FURTHER 

NOTICE OR HEARING. 
 

Dated: February 28, 2013 GELLERT SCALI BUSENKELL &  

BROWN, LLC  

 

By:  /s/  Michael B usenkell     

 Michael Busenkell (DE Bar No. 3933) 

913 Market Street, 10th Floor 

Wilmington, DE  19801 

(302) 425-5812 

(302) 425-5814 Fax 

mbusenkell@gsbblaw.com 
    

 Attorneys for Patricia Schulte 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: ) Chapter 11 

 )  

Washington Mutual, Inc., et al., ) Case No. 08-12229 (MFW) 

 )  

Debtors. ) (Jointly Administered) 

 )  

 ) RE: D.I. ___________ 

 )  

 

ORDER GRANTING MOTION OF PATRICIA SCHULTE FOR LEAVE TO AMEND 

HER PROOF OF CLAIM TO ASSERT AN ALTERNATIVE THEORY OF RECOVERY 

 

Upon the Motion Of Patricia Schulte For Leave To Amend Her Proof Of Claim To 

Assert An Alternative Theory Of Recovery (the “Motion”), and it appearing that due, adequate 

and sufficient notice of the Motion having been given; and it appearing that no further notice 

need be given; and after due deliberation and sufficient cause appearing therefore; it is hereby  

1. Ordered, that the Motion is hereby granted; and it is further  

2. Ordered, that the amended claim may be filed within fifteen (15) days  of the entry of 

the date of this Order; and it is further 

3. Ordered that the Court retain jurisdiction with respect to all matters arising from or 

related to the implementation of this Order. 

 

Date: _________________________         

 Wilmington, Delaware  THE HONORABLE MARY F. WALRATH 

      UNITED STATES BANKRUPTCY JUDGE 

 

Case 08-12229-MFW    Doc 11052-5    Filed 02/28/13    Page 1 of 1



Case 08-12229-MFW    Doc 11052-6    Filed 02/28/13    Page 1 of 2



Case 08-12229-MFW    Doc 11052-6    Filed 02/28/13    Page 2 of 2


