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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

)
)
Washington Mutual, Inc., et al.,! ) Case No. 08-12229 (MFW)
) (Jointly Administered)
Debtors. )
)

RESPONSE OF
EDWARD F. BACH TO WMI LIQUIDATING TRUST’S
FIFTH OMNIBUS (SUBSTANTIVE) OBJECTION TO CLAIMS AND
SEVENTY-NINTH OMNIBUS (SUBSTANTIVE) OBJECTION TO CLAIMS

Edward F. Bach (“Mr. Bach”), by and through his undersigned counsel, hereby responds
and objects to the Fifth Omnibus (Substantive) Objection to Claims (the “5™ Objection”) and the
Seventy-Ninth Omnibus (Substantive) Objection to Claims (the “79™ Objection,” and together
with the 5™ Objection, the “Objections”) filed by the Debtor and WMI Liquidating Trust
(“WMILT"), respectively, and in support thereof avers as follows:?

BACKGROUND RELATING TO MR. BACH’S CLAIM

1. On or about March 19, 2009, Mr. Bach filed a proof of claim (#2955) in the
amount of $577,000.00 (the “Bach Claim™). A true and correct copy of the Bach Claim is
attached hereto as Exhibit “A”

2. The bases for the Bach Claim are monies owed to Mr. Bach from a retention

bonus agreement (the “Retention Bonus Agreement”) and two special bonus opportunity

The Debtors in these cases are: Washington Mutual, Inc. and WMI Investment Corp.

2 On September 24, 2010, the Official Committee of Unsecured Creditors filed a complaint against Mr. Bach
initiating adversary proceeding no. 10-53132 (MFW) (the “Bach Adversary Proceeding™) relating to the Bach
Claim (as defined herein) and the employment agreement between Mr. Bach and WMB (as defined herein), under
which the Bach Claim arose. This Response to WMILT’s Objections in no way impacts or compromises Mr. Bach’
defenses in the Bach Adversary Proceeding.

% 1t is Mr. Bach’s intention to file a motion with this Court for leave to file an amendment to the Bach Claim.
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agreements (the “SBOs,” and, together with the Retention Bonus Agreement, the “Bach
Agreements”), offered to and accepted by Mr. Bach, which were never paid to Mr. Bach.

3. In both Objections, WMILT objects to the allowance of the Bach Claim. The
SBOs provide, in relevant part, that Mr. Bach would earn a “special bonus” provided that he:

remain an employee of the Company, have a current overall performance
rating of Solid Contributor or better, and continue to perform your job
duties as required an in accordance with Company policies and procedures
through April 1, 2009 (the “Bonus Period”). The requirement that you
remain an employee of the Company through the Bonus Period is referred
to as the “Employment Requirement” . . . If you full these requirements
and also meet the other conditions of this letter, you will be entitled to the
bonus . . . The bonus will be paid in a lump sum.

There are two situations in which the Employment Requirement is
waived for purposes of this retention bonus. First, if your job is
eliminated (as defined in the WaMu Severance Plan) you will be treated as
having fulfilled the Employment Requirement as long as you remain
employed through your Job End Date (as defined in the WaMu Severance
Plan). Second, you will be treated as having fulfilled the Employment
Requirement if, within two years after a change in control (as defined in
Section 5(f) of your Change in Control (“CIC”) Agreement), your
employment is terminated by the Company or a successor for any reason
other than for cause (as defined in Section 5(h) of your CIC Agreement) or
you resign for any reason other than for cause (as defined in Section 5(i)
of your CIC Agreement) and no reason exists for the Company or a
successor to terminate you for cause (as defined in Section 5(h) [sic] your
CIC Agreement).

See April 23, 2008 Letter from David Schneider, President Home Loans to Mr. Bach re “Special
Bonus Opportunity,” (the “April SBO”), a true and correct copy of which is attached hereto as
Exhibit “B”.

4. On July 1, 2008, WaMu send Mr. Bach a second Special Bonus Opportunity
Letter (the “July SBO”) offering him an additional $250,000 “special bonus,” “as a reward for
your continued service to Washington Mutual (the “Company” or “WaMu”) on similar terms to

those set out in the April 2008 SBO. A true and correct copy of the July SBO is attached hereto

as Exhibit “C”. Under the July SBO, to earn the $250,000 “reward,” Mr. Bach was required to
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remain an employee of the “Company” through July 1, 2010, subject to certain terms and
conditions, unless the “Employment Requirement” was “waived for the purpose of this retention
bonus” by one of two ways:
First, if your job is eliminated (as defined in the WaMu Severance Plan)
you will be treated as having fulfilled the Employment Requirement as
long as you remain employed through your Job End Date (as defined in
the WaMu Severance Plan). Second, you will be treated as having
fulfilled the Employment Requirement if, within two years after a change
in control (as defined in Section 5 of your Change in Control (“CIC”)
Agreement), your employment is terminated by the Company or a
successor for any reason other than for cause (as defined in Section 5 of
your CIC Agreement) or you resign for good reason (as defined in Section
5 of your CIC Agreement) and no reason exists for the Company or a
successor to terminate you for cause (as defined in Section 5 of your CIC
Agreement).
See July SBO.
5. Mr. Bach fulfilled the requirements set out in the Retention Bonus Agreement and
the SBOs.

WMILT’S OBJECTIONS TO THE
BACH CLAIM SHOULD BE OVERRULED

6. This Honorable Court should overrule WMILT’s Objections to the Bach Claim

for the following reasons:
a. contrary to WMILT’s assertion that that Washington Mutual Bank
(“WMB”), not Washington Mutual, Inc. (“WMI”), is the party to the Retention Bonus
Agreement and the SBOs and WMILT’s misleading characterization (in the 79" Objection) of
the SBOs as a “WMB Special Bonus Agreement,” WMB is not a party to either of the SBOs.
The words “Washington Mutual Bank™” do not appear anywhere in the SBOs. Rather, the SBOs
are letters from David Schneider, President Home Loans, to Mr. Bach on “WaMu” letterhead.

Every reference in each of the SBOs is to “WaMu.” There are no references to WMB or WMI,
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b. Under Washington law, WMI is the party responsible for the payments
under the Bach Agreements;
C. the contractual requirements set forth in the Bach Agreements were
fulfilled upon the occurrence of the seizure of WMB by the FDIC on September 25, 2008; and
d. the allowed amount of the Bach Claim is not subject to the cap under
8502(b)(7) of the Bankruptcy Code because the Bach Claim is for compensation earned prior to
the Debtors’ Commencement Date®; thus, the Bach Claim is not a claim for damages resulting
from the post-petition termination of the SBOs.”
7. In banking circles and among WMI’s employees, it was well known in the Fall of
2007 and Spring of 2008 that WMB was experiencing serious deterioration in asset quality and
financial performance and that WMI was serving as a source of financial strength to WMB.
These facts are documented by WMI’s own pleadings in this bankruptcy case.®
8. Given its announced lay off of thousands of its employees and billions of dollars
of financial losses, WMI was concerned about its ability to retain key employees. In early 2008,
WMI adopted strategies to address its concerns. In publicly disclosed comments concerning
long-term equity incentive awards made to its named executive officers in 2008, WMI stated:
“Due to the current unprecedented challenges in the mortgage and credit markets, retaining

executives, officers and key employees, including the named executives, also was a primary

* All capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Objections.

> As discussed more fully below, alternatively, if the Bach Claim is subject to a cap, the cap should be increased by
the amount of the Bach Claim.

® E.g., in its answer filed in Adversary Proceeding No. 09-50551, WMI asserted: “Since at least December 2007
until it was ultimately seized and place into receivership by the FDIC, WMB was under liquidity pressure. During
this time WMI down-streamed billions of dollars without recompense and made significant preferential transfers to
WMB on account of antecedent debts”. Debtors’ Answer and Counterclaims in Response to Complaint of JPMorgan
Chase Bank, N.A. at 12. WMI also stated: “On December 10, 2007, WMI announced a loss for the fourth quarter
because of a $1.6 billion charge to write down the value of its home-loan business, and its plans to lay off
approximately 3,150 employees.” Id. at 16.
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compensation objective for the awards.” See WMI’s Proxy Statement for its 2008 Annual
Meeting of Shareholders dated March 14, 2008 (Schedule 14A) filed with the Securities &
Exchange Commission (“SEC”) at p. 32.

9. WMI also made long term cash incentive awards beginning in early 2008 pursuant
to a standard form agreement (the “WMI Cash LTI Award Agreement”), a copy of which WMI
filed with the SEC.” This standard form agreement bore the “W Logo,” the “WaMu” mark and
the date “February 1, 2008 on the first page, and bore the signature block “Washington Mutual,
Inc.” on the last page. The first sentence of the agreement explained the reason for the award,
stating: “We are pleased to inform you that on January 22, 2008 you were awarded a Cash
Long-Term Incentive Award (“Cash LTI Award”) in the amount of $XX.XX as a reward for
your continued service to Washington Mutual (the “Company” or “WaMu”).

10. During this period of time, members of WMI’s executive committee (WMI’s
most senior executive officers) began offering special retention bonuses to a limited number of
key employees in their respective divisions and operations. WMI used a standard form
agreement referencing a “Special Bonus” that had, upon information and belief, been prepared by
WMI’s human resources department, which was to be signed by the applicable executive
committee member® and counter-signed by the key employee to whom the special bonus
opportunity was made. Similar to the WMI Cash Long Term Incentive Award Agreement, this
standard form bonus opportunity agreement also bore the “W logo” and the “WaMu” mark on
the first page and the first sentence used the same words to explain the reason for the bonus

offer: “I’m pleased to offer you this opportunity to earn a special bonus of $50,000 as a reward

" See Exhibit 10.3 to WMI’s 2007 Annual Report on Form 10-K, filed with the SEC on February 29, 2008.

& The following individuals were the members of WMI’s executive committee during this period of time: Kerry K.
Killinger, Todd H. Baker, Melissa J. Ballanger, Alfred R. Brooks, Thomas W. Casey, Ronald J. Cathcart, James B.
Corcoran, Daryl D. David, Debora D. Horvath, Stewart M. Landefeld, Stephen J. Rotella, David C. Schneider, and
Anthony F. Vuoto. See WMI’s 2007 Annual Report on Form 10-K, filed with the SEC on February 29, 2008, at p. 7.

5
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for your continued service to Washington Mutual (the “Company” or “WaMu”).” See April
SBO (emphasis added).

11. In order for Mr. Bach to earn retention bonus under the Retention Bonus
Agreement and his special bonuses under the SBOs, the Bach Agreements required that Mr.
Bach satisfy certain conditions, all of which were, in fact, satisfied by Mr. Bach.

12. The standard form special bonus opportunity agreement required that the
employee “remain an employee of the Company through the Bonus Period” to be entitled to
receive the special bonus. This requirement was referred to in the agreement as the
“Employment Requirement” and the SBO Agreement provided that the Employment

Requirement would be waived in two situations, as follows:

First, if your job is eliminated (as defined in the WaMu Severance
Plan) you will be treated as having fulfilled the Employment
Requirement as long as you remain employed through your Job
End Date (as defined in the WaMu Severance Plan). Second, you
will be treated as having fulfilled the Employment Requirement if,
within two years after a change in control (as defined in Section
5(g) of your Change in Control (“CIC”) Agreement), your
employment is terminated by the Company or a successor for any
reason other than for cause (as defined in Section 5(i) of your CIC
Agreement) or you resign for good reason (as defined in Section
5(j) of your CIC Agreement) and no reason exists for the Company
or a successor to terminate you for cause (as defined in Section 5(i)
[sic] your CIC Agreement.

13. Mr. David Schneider, a member of WMI’s executive committee, signed the April
SBO. Mr. Henry John Berens, the Division Executive for Loan Servicing, signed the July SBO.
Mr. Bach counter-signed and accepted the SBOs. Mr. Bach remained an employee of

Washington Mutual through the occurrence of the bank seizure by the FDIC. Having done so,
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Mr. Bach earned the sums due to him under the Retention Bonus Agreement and the SBOs, in
the total amount set out in the Bach Claim, prior to the Commencement Date.

LEGAL ARGUMENTS
The Retention Bonus Agreement and the SBOs

14. WMILT asserts that all retention Bonus and special bonus agreements were
entered into between the respective claimants and WMB, not WMI. See 79" Objection at .
This is simply not true. WMB is not a party to either the Mr. Bach’s Retention Bonus
Agreement or SBOs. The words “Washington Mutual Bank” do not appear anywhere in the
Bach Agreements. In fact, nothing about any of the Bach Agreements indicates that WMB is a
party to those agreements.

15. Such is not the case with respect to WMI. As previously described, the retention
bonus agreements and special bonus agreements were standard form agreements that bore the
“W logo” and “WaMu” mark, both of which are trademarks that WMI has asserted were owned
by WMI. The first sentence of the SBOs states that the special bonus was offered “as a reward
for your continued service to Washington Mutual (the ‘Company’ or ‘WaMu’),” the same
rationale WMI used for making the long term cash incentive awards pursuant to the standard
form WMI Cash LTI Award Agreement. The Special Bonus Opportunity agreements were
drafted by WMI, were disseminated and signed by members of WMI’s Executive Committee,
and were implemented to address WMI’s publicly-stated concern regarding the retention of key
employees. The continuous service of key employees receiving SBO agreements provided a
benefit to both WMI and WMB during a period of time in which WMB was in severe financial

distress.
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16. For these reasons, Mr. Bach, along with the other employees who were offered
similar types of retention and special bonus opportunity agreements, reasonably concluded that
WMI was the making the special bonus offer and entering into the Retention Bonus Agreement
and the SBOs with him.

17. Under Washington law, any ambiguity regarding WMI’s liability under the Bach
Agreements is to be resolved against WMI and in favor of Mr. Bach. See Felt v. McCarthy, 130
Wn.2d 203, 922 F.2d 90, 93 (1996)(“In choosing among reasonable meanings of a[n] . . .
agreement . . ., that meaning is generally preferred which operates against the party who supplies
the words” (quoting Restatement (Second) of Contracts §206 (1979))).

18. WMILT asserts that Mr. Bach is not entitled to payments or benefits under the
Bach Agreements because he failed to satisfy the eligibility requirements and because the
contractual predicates to payment have not been met. WMILT seeks to buttress this assertion
through convoluted arguments that no “change in control” or “job elimination,” as defined in the
Bach Agreements, occurred. WMILT’s assertions and arguments are mistaken and misguided.

19.  The Bach Agreements were offered to Mr. Bach as a key employee for the
express purpose and with the clear intent of inducing him to remain an employee of Washington
Mutual through a stated “Bonus Period.” The SBOs refer to this as the “Employment
Requirement.” Mr. Bach could fulfill the Employment Requirement through either of two
different means: (1) a job elimination; or (2) termination of employment for any reason other
than cause after a “change in control.” Job elimination was defined by reference to the WaMu
Severance Plan and the words “cause” and “change in control” were defined by reference to the

employee’s change in control (“CIC”) agreement.
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20.  As more fully discussed below, a “change in control” within the meaning of the
SBOs and the CIC agreement did occur and, thus, Mr. Bach is entitled to the payments set out in
the Bach Agreements.

21. A fundamental principle of contract interpretation is that the objective intent of
the parties controls.® Given the circumstances surrounding the special bonus opportunities and
the change in control agreement offers to certain employees, it was clearly the intent of the
parties that Mr. Bach, having been induced to remain an employee of Washington Mutual, would
be entitled to receive the special bonus and the payment due under the CIC Agreement in
connection with a job loss upon the demise of WMB. The Bach Agreements were all standard
form agreements drafted by WMI and provided to the Washington Mutual employees to be
accepted on a “take or leave it” basis. These were not negotiated agreements. As such, this
Court should resolve each ambiguity in these agreements against WMI.*°

22. Despite WMILT’s assertion in the Objections to the contrary, the seizure of
WMB by the FDIC constituted the “sale or transfer (in one transaction or a series of transactions)
of all or substantially all of the Company’s assets to another Person (other than a Subsidiary)

whether assisted or unassisted, voluntary or involuntary.” Therefore, a “change in control” under

section 5(g)5 of the CIC Agreements did occur. WMILT would have the Court conclude

% See Berg v. Hudesman, 115 Wn. 2d 657, 663, 510 P.2d 222 (1990)(“it is deceptively simple to state the purpose of
a court in interpreting a contract. ‘The cardinal rule with which all interpretation begins is that its purpose is to
ascertain the intention of the parties’”)(quoting Corbin, The Interpretation of Words and the Parol Evidence Rule,
50 Cornell L. Quar. 161, 162 (1965) and citing 4 S. Williston, Contract §601 at 306 (3d ed. 1961)). See also
Restatement (Second) of Contract §202(1) (1981).

19 See Felt v. McCarthy. See also Berg v. Hudesman, 115 Wn. 2d at. 667 (“We determine the parties intent ‘by
viewing the contract as a whole, the subject and objective of the contract, all the circumstances surrounding the
contract, the subsequent acts and conduct of the parties to the contract, and the reasonableness of respective
interpretations advocated by the parties.””) (quoting Stender v. Twin City Foods, Inc., 82 Wn.2d 250, 254, 810 P.2d
221 (1973)). See also Restatement (Second) of Contracts 8211 (1981) (“Such a writing [referring to a standardized
agreement] is interpreted wherever reasonable as treating alike all those similarly situated, without regard to their
knowledge or understanding of the standard terms of the writing.”).

9
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otherwise, asserting that the term “Company’s assets” means only the assets directly owned by
WNMI, without including the assets of WMB (i.e., the unconsolidated assets of WMI).**

23.  WMILT further asserts that, even if WMB’s assets fall within the plain meaning
of the term, which Claimant argues is the case, WMB’s assets did not constitute “all or
substantially all” of the consolidated assets of WMI. WMILT is wrong on both counts. In
construing this provision of the CIC Agreement, the Court should take notice of the fact that
WMI maintained its financial statements and publicly reported its assets on a consolidated basis,
inclusive of WMB’s assets. Additionally, the words *“assisted or unassisted, voluntary or
involuntary” are commonly used to describe asset transfers made by the FDIC as receiver in
connection with failed bank purchase and assumption transactions. Giving a commonly
understood meaning to these terms creates a strong and reasonable inference that the term
“Company’s assets” was intended to include WMB’s assets.

24. Moreover, the FDIC, as receiver for WMB, succeeded by operation of law all
rights, titles, powers, and privileges of WMB, including the power to take over its assets.*?
Additionally, the seizure of WMB by the FDIC operated as a matter of law to divest WMI of all

its rights, titles, powers and privileges as the stockholder of WMB.** The FDIC’s succession by

n support of its position, WMILT cites Williams v. McGreevey (In re Touch Am. Holdings, Inc.), 401 B.R. 107,
126 (Bankr. D. Del. 2009), quoting Dole Food Co. v. Patrickson, 538 U.S. 468, 475 (2003). These cases are easily
distinguished. In Williams v. McGreevey the Court was faced with the argument that a subsidiary’s right to pursue
derivative claims against corporate insiders was a property right of its parent company, an argument it rejected. The
issue before the U.S. Supreme Court in Dole Food Co. v. Patrickson was whether a corporate subsidiary can claim
instrumentality status under the Foreign Sovereign Immunities Act, when the foreign state does not own a majority
of its shares but does own a majority of the shares of a corporate parent. In opposing the instant Objections, Mr.
Bach is not asking this Court to declare that the assets of WMB were the legal property of WMI, only to construe the
words “Company’s assets” (in the context of the other words used in the applicable provision of the CIC
Agreement) as meaning the consolidated assets of WMI.

12 See Federal Deposit Insurance Act (“FDI Act”) § 1 1 (d)(2)(A)(i) (“The Corporation shall, as conservator or
receiver, and by operation of law, succeed to (i) all rights, titles, powers, and privileges of the insured depository
institution, and of any stockholder, accountholder, depositor, officer or director of such institution with respect to the
institution and the assets of the institution.” 12 USC § 1821(d)(2)(A)(i). See also FDI Act 811 (d)(2)(B)(i), 12 USC
§1821(d)(2)(B)(i).

B,

10
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operation of law to WMB’s assets constituted an involuntary transfer of substantially all of
WMI’s consolidated assets. WMI’s loss of powers as the stockholder of WMB by operation of
law constituted an involuntary transfer of substantially all of WMI’s unconsolidated assets.

25.  Accordingly, whichever interpretation of WMI’s assets is applied -- consolidated
or unconsolidated — the seizure of WMB by the FDIC constituted a “change in control” under
section 5(g)5 of the CIC Agreements.**

26. WMB’s assets, control of which passed by operation of law to the FDIC as
receiver upon the Bank Seizure, unquestionably constituted “all or substantially all” of WMI’s

consolidated assets.™

WMI’s stock ownership interest in WMB was divested by operation of
law upon the seizure, unquestionably constituted “all or substantially” all of WMI’s
unconsolidated assets. WMILT’s assertion to the contrary is simply wrong and applicable law.
See Philadelphia National Bank v. B.S.F. Co., 41 Del. Ch. 509, 516, 199 A.2d 557, 561 (Ch.
1964), rev’d on other grounds, 42 Del. Ch. 106, 204 A.2d 746 (Supr. Ct. 1964). *°

27.  The extraordinary nature and substantial impact on WMI of the Bank Seizure are

beyond debate. WMI filed its chapter 1 | petition the following day, publicly stating that the

% The seizure also serves as the factual predicate for the good-faith determination by WMI’s board of directors that
a “change in control” within the meaning of section 5(g)3 of the CIC Agreement (namely, the acquisition by any
Person of the power to direct the management and policies of the Company) had occurred. Upon information and
belief, WMI’s board of directors made this good-faith determination at a meeting held on or about September 26,
2008.

5 According to the FDIC’s press release announcing the Bank Seizure and the JPMC Transaction, the combined
assets of WMB and its subsidiary, Washington Mutual FSB, were $307 billion, which represented 99% of the
$309.7 bhillion of consolidated assets reported by WMI in its unaudited Consolidated Statements of Financial
Condition for the calendar quarter ended June 30, 2008, included with its Quarterly Report on Form 10-Q, filed with
the SEC on August 11, 2008.

% In Philadelphia National Bank v. B.S.F. Co., the issue before the Court was the interpretation of language in a
trust indenture to “sell all or substantially all” of the corporation’s properties. The Court analyzed the indenture
language in the light of the corporate law regarding the sale of corporate assets, including similar language in
corporate statutes involving shareholder approval of sales of corporate assets. The Court said: “[T]he critical factor
in determining the character of a sale of assets is generally considered not the amount of the property sold but
whether the sale is in fact an unusual transaction or one made in the regular course of business of the seller.”
Philadelphia National Bank v. B.S.F. Co, 41 Del. Ch. at 515, 199 A.2d at 561. See also Gimbel v. Signal
Companies, Inc., 316 A.2d 599 (Del. Ch. 1974), aff’d, 316 A.2d 619 (Del. 1974).

11
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filing was the “result” of the appointment of the FDIC as receiver of WMB on September 25,
2008, also disclosing that, on September 29, 2008, NYSE Regulation, Inc. had notified the
Company that it had suspended the New York Stock Exchange listings of the Company’s
common stock because of “the substantial reduction in the scope of the Company’s operations as
a result of the [JPMC Transaction] and the “abnormally low’ trading price of the Company’s
common stock.”*" Clearly, the seizure of WMB substantially and detrimentally affected the very
existence and purpose of WMI.

28.  WMILT asserts that “even if this Court were to find that such claimants can seek
a recovery from WMILT, such recovery should nonetheless be barred because, among other
things, the contractual predicates to payment in the respective agreements have not been met.”
On September 25, 2008, at the very moment when the FDIC seizure of WMB occurred, WMB
ceased operating, a “Change in Control” under the CIC Agreements occurred, and the jobs of
every WMB employee were eliminated and their employment with Washington Mutual
terminated without cause. As a result, the employment requirement was fulfilled pursuant to the
terms of SBOs and the CIC Agreement.

29. Importantly, WMILT does not argue that a claimant, and particularly Mr. Bach,
failed to satisfy his obligations under his SBOs or under the CIC Agreement.
Rebuttal to WMILT’s Arguments under Section 502(b)(7) of the Bankruptcy Code

30. In paragraph 15 of the 79th Objection, WMILT argues that the allowed amounts
of claims pursuant to the retention bonus agreement, “special bonus opportunity” agreements,

and “change in control” agreements are subject to the cap in section 502(b)(7) of the Bankruptcy

7 See WMI’s Current Report on Form 8-K dated September 30, 2008, filed with the SEC on September 29, 2008.
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Code, suggesting that the Bach Claim is a claim for severance payments or “change in control”
payments.

31.  To the contrary. The Bach Claim, under the Agreements, constitutes earned
compensation for services performed before the Commencement Date. The cap in 8502(b)(7)
does not apply to Mr. Bach’s Claim.*®

32.  As discussed above, the retention bonus agreements, the special bonus
agreements, and the CIC agreements were offered to induce employees to remain employees of
Washington Mutual through the specified bonus periods. This Court has described severance
payments, including “change in control” payments, as “prospective compensation” paid on
termination in lieu of compensation for periods subsequent to termination and not compensation
for services already rendered. See In re VeraSun Energy Corp., 467 B.R. 757 (Bankr. D. Del.
2012). Unlike a severance payment, in this instance, each key employee was to receive the
special bonus under a special bonus opportunity agreement even if the employee remained an
employee of Washington Mutual after the end of the bonus period. These were special bonuses,
not severance payments. Termination of employment was not a condition precedent to receiving
the bonus. The fact that the bonus period was cut short and the employees lost their jobs as a
result of the FDIC’s seizure of WMB should be of no consequence with respect to the
interpretation of Mr. Bach’s Claim under the Bach Agreements and the CIC Agreement. The
FDIC seizure does not alter the character of his compensation. Mr. Bach’s employment
requirement was fulfilled pursuant to the terms of the Retention Bonus Agreement and the SBOs.
His retention bonuses, special bonuses and CIC payments were earned for services rendered

during the bonus period, regardless of the duration of the bonus period.

18 Alternatively, if this Court rules that cap under §502(b)(7) does apply to the Bach Claim, the amount of the cap
should be increased by the special bonus as “unpaid compensation due under such contract” as of the
Commencement Date. See 8502(b)(7)(B).

13
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WHEREFORE, for the reasons set forth herein, Edward F. Bach, by his undersigned

counsel, respectfully requests that this Court (i) disallow WMILT’s 5th and 79" Objections with

respect to his Proof of Claim, Claim No. 2855; (ii) allow Proof of Claim No. 2855 in full as a

post-petition administrative claim; and (iii) grants such other and further relief as is just.

Dated: March 19, 2013
Wilmington, DE

425333-2

Respectfully submitted,

/s/ Kenneth E. Aaron

WEIR & PARTNERS LLP
Kenneth E. Aaron (No. 4043)
824 N. Market Street, Suite 800
Wilmington, DE 19801

(302) 652-8181

Email: kaaron@weirpartners.com

Abbe A. Miller, Esquire (admitted pro hac vice)
The Widener Building, Suite 500

1339 Chestnut Street

Philadelphia, PA 19107

(215) 241-7723

abbe.miller@weirpartners.com

Counsel for Edward F. Bach
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B 10 (Official Foan 10) (12/08)

UNTIED STATES BANKRUITCY COURT

PROOF OF CLAIM

Name of Debtor:

() asheaafvn /i fre { Bank.

Case Number: ., .

D5 1233 ¢

NOTE: This form showld not bdused 1o make a claim for @ adminfsirative expense ansing afler 1he commencermen of the case. A request for payment of an

administrative espense umy be filed purswant to 11 28,0, § 503,

Name of Creditor (the person or other entity-to xwhomghe dc?lm' awes Honey ot property)
B Ly pv ik RS Ay

Nare and address where m)sicc.s should be sent:
fok porerild [.)ﬁ‘C.A
// Yo b Kasly L,
3A (J-L.s. oyeiife A 3339

Telephone number:
9O -3 E T GI Y

% Check this box o indicate Tt this
claim amends a previously filed
claim.

Court Claim Number:
W knovert)

Filed on;

Name and address where payment shoubd be sent (if different from above):

Teleghane number:

3, Check this box if yrou are wware that
anyony ¢lse has led a prool of elaim
retating to your claim. Auach copy of
statement giving particutars.

Check this box if you are the debtor
or trustes it this case,

1. Amount of Claim as-of Date Case Filed: § oy F2, 000 . ¢

1 all or part of your clain is secured, complete item4 below; however, if all of your claim is unsecured, do not complete
item 4, ’

I1f all or part of your claim is entitled to priority, complete flem 3,

L Check this lox if elainy includes interest or other charges in addition to the principal amount of claim. Attach eniized
statement of inferest or charges.

i

2, Basis for Clahn: Kedtation fhosuies NP Ll dasd Chawj
(See instruction #2 on reverse side,) )

- 1 (J-VL‘/‘-’D é‘x‘,ﬁ‘é’{z}

3. Last four digits of any number by which creditor identifics debtor:

3a, Debtor may have schieduled account ast ___
(See instruction #3s on reverse side,)

4, Seenred Claim (See insiruetion #4 on reverse side.)
Check the appropriste box if your claim s sacured by & Hien on property or & right of setoff and provide the requested
information,

Nuture of property or right ofsetoff
Deseribe: )

Tt Real Hstate .I'Motor Vehicle 7 Onher

Value of Property:$ Annual Luterest Rate_ %

Amount of arrearape and other charges.as of time ease filed inchuded in seenred elatm,

if auys § . Basis for perfection:

e [EORERURRR—————

Amount of Secured Claim: S Amount Unseeared: §,

6. Creditss The amount of all payments on this claim Bas been evedited for the purpese of making this proot of cluin.

7, Documents:s Atach redicted copres of any documents that support the claim, such 2y promissory notes. purchuse
orders, invoices, itermized statements of running accounts, contracts, judgments, mortgages, and security agreements,
You may also attach a suramary. Atfach redacted copies of documents providing evidence of perfection of

a security interest. You may also attach a sunurtary, (See instruction 7 and definition of “redacted” on reverss side,)

DO NOT SEND ORIGINAL DOCUMENTS. ATTACHED DOCUMENTS MAY BE DESTROYED AFTER
SCANNING,

1 the dosuments.are not avaulably, please explain:

Awmount of Claim Entitled to
Priovity under 11 US.C, §807¢a), If
any portian of your claim falls in
one of the Tollowing categovies,
check the box and state the
amount.

Speerfy the priority of the atm,

3 Dotestic suppor( abligations under
1T UL8.C. $507¢a) 1A or {a)(1)(B).

X, Wages, salaries, or commissions (up
o $10,930%) suned within 180 days
hefore fiting ol the bankruptey
pelition or cessation of the debtor’s
business, whichever is carliey - 11
US.C §507 ().

. Contributions to an eniployee benefit
plan- 11 U8C§507 (a)(5).

£ Up to $2,425% of deposite toward
purchase, lense, or remal of property
or services for personal, tamily, or
household use~ 11 11.8.C, §507

(a)(7)

Tanes or penalties owed to
govermmental units -~ 11 LLS.LL §307
(ax®)

£ Oser -« Speaify applicable paragraph
of 11 US.C. §

Amount entitied to priority:

Admotans are subject 1o odjustent on
A 1210 and gvery 3 yeurs heveafter with
respect fo cases conuneied on or after

the date of adfusiment,

Date: o / i /Ci?

address above. AackrSpyof power (()Ilvmﬁﬁf)? any ™,
- i
* e

-~ ps ’a
.‘/L e e Sl
e et " { .

i bt

-

- ¢ S
R T T YaN

Signature: The person filing this claim must sign it. Sign and print name and tide, if any, of/ the ereditar or
other person authorized to file this claim and state address and telephone sumber if different (rom the noties

POR COURTTSE ONLY

Penaliy for presemiing frascidem clalm: Fine of up 10 §500,000 or imprisonment for up to § years, or both 18 U8 € §§ 182 and 3571
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B3 10 (Official Form 10) (12/08) - Cont.

INSTRUCTIONS FOR PROOY OF CLAIM FORM
The insirtections and definitions below are general.explanations of the law. It certain circumstances, such as bankruptey cases not filed voltarily by the debtor, there
may be exceptions fo these general rules.
[tems to be completed in Proof of Claim form
4, Secured Claim:

Court, Name of Debtor, and Case Number:

il in the federal judicial district where the bankruptey case was filed (for
example, Central District of California), the bankruptey debtor’s aame, and the
bankruptey case number, If the ereditor received a notice of the case from the
bankruptey court, all of this information is focated at the top of' the notice.

Creditor's Name and Address: ]
Fil} in the name of the person or entity asserting a elaim and the name and address

Check.the appropriate box and provide the requested information it
the claim is fully or partially secured. Skip this section if' the claim is
entrely unsecured, (See DEPINITIONS, below.) State the type and
the vaduo of property that secures the claim, auach coples of lien
documentation, and state annual interest rate and the amount past due
on the claim as of the date of the bankrupiey filing,

of the person whao should receive notices issued during the bankrupiey case. A 5. Amonnt of Clalm Entitted to Priority Under 11LTLS.C. §507(x).
separaie space is provided for the payment address if iU differs from the notice  any partion of your elaim falls in one or more of the liswed
address. The ereditor has a continuing obligation to keep the court informed of its categorics, check the appropriate box(es) and state the amuount
current address. See Federal Rule of Bankruptey Procedure (FRBPY 2002(g). eotitled to priority. (See DEPINFEIONS, below.) A claim may be
partly priority and partly non-priority, For ¢xample, in some of the
1. Amount of Claim us of Date Case Filed: categorics, the law limits the amount entitled ta priority.
State the total amount owed to tie creditor on the date of the
Bankruptey filing. Follow the instruetions concerning whether to 6. Credits:
complete items 4 and 5. Check the box if interest or other charges we An authorized signature on this proof of claim serves as an acknowledgment
included in the claing. that when caleutating the amount of the claim, the creditorgave the debtor
credit for any payments recoived toward the debt.
2, Basis for Claim:
State the type of debt or how it was incurred. Examples include 7. Documents:
goods sold; money loaned, services performed, personal Attach 1o this proof of olnim forny redacted copies documenting tee existence
injuryfwrongful death, car loan, mortgage note, and credit eard. 1f the claim s of'the-debt and of any lien securing the debt. You may also attuch @ summary.
based on the delivery of health care goods or services, fimit the disclosure of You must also attach copics of decuments thay evidence perfection of any
the goods or services so as to avoid embarrassment or the security inferest. You muy also attach a summary. FREBP 3001(c) and (d).
disclosure of confidential health care information, Yot may be required W thie elaim is based on the delivery af health care goods or services, e
1o provide additional disclosure if the {rustee or another parly in inferest ingtruction 2, Do not sond onigingl documants, as attachments may be
files an objestion to your claim. destroyed after scanning.
3. Last Four Digits of Any Number by Which Creditor Identifies Date and Signature:
Debtor: The person fiting this proof of clain must sign and date it FRIBP 0T [fthe
State only the tast four digits of the deblor's account or other number claim is filed electromeally, FRBE SO03(2)(2), authorizes courts to establish
used by the eveditor to identify the debior, local rules specilying what consttutes w signature. Print the name and tile, if
anty, of the ereditor or other person authorized to {ile this claim. Stae the
3a. Debtor Moy Have Scheduled Account As: fiter"s address and telephone number if it differs {rom the address given on the
Use this space to report.a change in the creditor’s name, a transterred top of the form for purposes ol receiving notices. Attach a complete vopy of
claim, or any other information that clarifies. a difference between this any power of attorney. Criminal penalties apply for making 4 falge smtement
proof of claim and the claim as scheduled by-the debtor. ona proof of claim,
e DEFINIFIONS _INFORMATION
Debtor A lien.toy be voluntarily granted by # dedtor or may be Acknowledgment of Fililng of Claim

A debtor is the person, corporagion, or other entity that
hag filed n bankruptey case.

Creditor

A creditor is a person, corpantion, or other entity owed o
debt by the debtor that erose on or before the date of the
bankrupiey filing. See 1TUS.C. §101 (10}

Clatm

A elnim is the creditor™s right to receive payment on 4
dubt owed by the debtor that arose on the date of the
bankruptey fling. See 11 USC 101 (3) A clafm nay
be seaurcd or unseeured.

Troof of Claim

A proof of claim is & form used by the ereditor o
indicate the ameunt of the debt-owed by the debtor on
the date of the bankruptey {iling. "The creditor muast 1l
tha formr wilh the clerk of tho same bankruptey cour( in
which the bankmgney case was filed.

Secured Claim Undor 15 TLS.C §506(0)

A secunxd clanim is one backed by a Hen on propenty of
the debtor. The elaim i scoured so long ns the creditor
has the right 1o be paid from the property prior ur ather
creditors, The amount of the secured claing sunnot
oxcued the vahue of the property. Any amount owed 1o
the creditor (n exeess of the valie of the praperty is an
unsecured eloim. Fxamples of Hens on property include
a morlgage on roul estata of a secnrity interest Ina car,

obtained through s sourt proveeding  In some slates, o
coust judgment is a lien. A claim also may be seoured i
the creditor owos the debtor money (has 4 right ta setolf),

Unsecured Claim

An unsecuted olaim is one that does oot meetthe
requirements of o soewred claim. A chiitn may be parly
unseewred if tha amount of the olaim exceeds the value
of the property on which the creditor has a tien,

Claim Eotitled to Priovity Under 11 US.C. §507(a)
Priority olaims are centain categories af unsecured ¢laims
that are paid from the available money or property in a
hankruptey vase betare other unsecured vlaims.

Redaeted

A document bas been redacted when the person Hling it
has maskad, edited ou, or otherwise deleted, cenain
information. A ereditor should redact and use only the
Iast four digits of any social-sceurity, individual’s wx-
jdentification, or finncial-reconnt number, il but e
initials of @ minor's nare asd only the year of any
porson’s date of birth,

Fvidence of Perfection

Fvidence of pertection may include & mortgage, lien,
certifieate of title, financing statement, or other
document showing that the Hen has been filed or
recorded.

To recgive acknowladgment of your filing, please
anclose a stamped sellnddressed eovelope und o
copy of this proof ol elaim. You may view a list of
Tiled elaims in this case by visiting the Clain
Noticing Agents website at hitpriwww keelle.nes

Offers to Purchase a Claim

Captain entitics are in the business of purchasing clauns
for an amount fess than the face value of the claims. Que
or more of these entities may contact the ereditor ond
otfer 1o purchase the claim. Some of the written
communications from these entities may casily he
canfused with official cowrt docusentation ot
comimunications from the debtor, These entitics do not
represent the bakruptey conrt of the deblor. The
creditor has no obligation to sell its claim. However, if
the ereditor decides o sell its claim, any fransler of such
claitn is subject ta FREP 3001(2), iy applicuable
provisions of the Bankeuptey Code (11 US.C 8 0t er
seq 5, and any applivable orders of the bankrupiey court
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Federal Deposit Insurance Corporation as Receiver for:

10015 -~ Washington Mutual Bank Henderson, NV
{Name of Bank/Financial (nstitution and Location)

PROOF OF CLAIM

{;’

SSN/Tax D # (1) _2 &5 99 70 37

20 D
The undersigned, (2) zfiu:@uu:,wa(/ Fo o j‘\
{(Name of person making the claim)
says that the Washington Mutual Bank now in liquidation is
(Name of BankJFmancxal Institution)
justly indebted to (3) IffOQ bwvcﬁ . @/7&\ in the sum of
(lndlwdual/Jolnthorporahon/Par;n(jrshxp/FIrm u>A§3er\c‘,y)
/{J/W )4 wd&m( Q!bu{nﬁq "I Rt h oy, NN {00 Dallars upon the following Claim:
Descrlptlon of (invoice) ¢laim: Liability Number Amount of Claim
S (6) Katen Lron Qmu,ﬁ - 4//513/0 ¥ e 1;“"0 GO, o0
P + Y e &
A Retontron Borus -~ 7/7 Jos FDIC wil complete. |~ KG e ©
} C}V\'M (,« (//ﬂ\ ke V( qQ f}u YR 7L ~ ) G, [/7 I'Ms e -V(; 7 7, [T =¥y
M «T('D\\"K\ (.,!)*" /\ GernS 1A /vu‘(\
5 Total Clain:(6) RS ARTSN

The undersigned further states that he/she makes this claim on behalf of
7) Fdionrde £ Bach

that no part of said debt has begen paid, that

@) Edoyl Fo Bach

{Individua¥/Joint/Corporation/Partnership/Firm/Agency)
has given no endorsement or assignment of the same or any part thereof, and that there is no set-off or

counterclaim, or other legal or equitable defense to said claim or g p?rt ther\e\ef‘

P
NAME (9) £ A
(Signature of Parson making the Claim) (Title)

FIRM

(If applicable)
ADDRESS (10)  //%0 W, Kogloy L)
H

CITYISTATEZIP DAk s on i ) Jl 2589

TELEPHONE NUMBER __Z0Y - 257 - 6390

The penalty for knowingly making or inviting reliance of any false, forged, or counterfeit statement, document,
or thing for the purpose of influencing in any way the action of the Federal Deposit insurance Corporation is a
fine of not more than $1,000,000 or imprisonment for not more than thirty years, or both (18 U.S.C. Section
1007).

RLE7214



Case 08-12229-MFW Doc 11161-1 Filed 03/19/13 Page 5 of 12

GENERAL INFORMATION AND INSTRUCTIONS FOR
COMPLETING A PROOF OF CLAIM FORM

This form is being sent to you in the event you believe the failed institution owes you funds for services
rendered or goods purchased prior to the date of closing. If the institution does not currently owe you any
money, it is not necessary for you to complete this form.

The following blanks must be completed in order for your Proof of Claim to be conSIdered (The numbers

correspond with those located on the proof of claim form.)

1)

9)

A company's tax identification number or an individual's social security number.
Name of the person making the claim,

Review this name. Make corrections as needed. Fill in name if blank.

Written dollar amount of the claim (ex, One hundred and no/100.)

Detailed description of what is being claimed (i.e., the invoice number, type of
service being claimed, account number, etc.).

Total amount of claim. Total should NOT include interest or late fees accrued since
institution closing.

Review this name. Make corrections as needed. Fill in name if blank.
Raview this name. Make corrections as needed, Fill in name if blank.

Signature of the person making claim and the title of that person if they are representing a

company making a claim.

10)

The address and telephone number of the individual or company making the claim.

Should the above information be missing, your information will be entered into our tracking system, but
your Proof of Claim form will be returned to you for completion.

REQUIRED DOCUMENTATION

1

RLS7214

Claims for Goods Purchased by the Former Institution: You must forward a copy of the
Purchase order or other correspondence from the institution requesting the goods, a copy of
your invoice and a receipt signed by the institution indicating that the goods were received.

Claims for Services Rendered: You must forward a copy of the correspondence or signed
initial contract sent by the Institution to request your services and an invoice. In the case of
lega! fees, an itemized invoice must be sent indicating your prorated charges. For appraisal
services, submlt proof the appraisal was completed,
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EXHIBIT “B”
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WaMu

April 23, 2008

Edward Bach
U225826

Dear Edward,
Re: Special Bonus Opportunity

I'm pleased to offer you this opportunity to earn a special bonus of $50,000 as a reward for
your continued service to Washington Mutual (the “Company” or "WaMu").

Terms of Offer

To receive the bonus, you must remain an employee of the Company, have a current overall
performance rating of Solid Contributor or better, and continue to perform your job duties as
required and in accordance with Company policies and procedures through April 1, 2009 (the
“Bonus Period”). The requirement that you remain an employee of the Company through the
Bonus Period is referred to as the “Employment Requirement.” Additionally, as noted below, a
condition to your entitlement to the special bonus is your compliance with your obligations
under this agreement.

If you fulfill these requirements and also meet the other conditions in this letter, you will be
entitled to the bonus of $50,000. The bonus will be paid in a lump sum, less taxes and
withholding, in the pay cycle following the Bonus Period. This payment will be in addition to
any other bonus for which you may normally be eligible,

You will continue to be subject to all Company policies and management directives. Your
employment will continue to be terminable by you or the company at will, without cause or
advance notice. Nothing in this letter is intended to suggest any guaranteed period of
continued employment or any guarantee that you will be paid the special bonus. This letter
merely sets forth the terms of a special bonus that may be paid to you for achievement of the
stated criteria.

There are two situations in which the Employment Requirement is waived for purposes of this
retention bonus. First, if your job is eliminated (as defined in the WaMu Severance Plan) you
will be treated as having fulfilled the Employment Requirement as long as you remain employed
through your Job End Date (as defined in the WaMu Severance Plan). Second, you will be
treated as having fulfilled the Employment Requirement if, within two years after a change in
control (as defined in Section 5(f) of your Change in Control ("CIC") Agreement), your
employment is terminated by the Company or a successor for any reason other than for cause
(as defined in Section 5(h) of your CIC Agreement) or you resign for good reason (as defined in
Section 5(i) of your CIC Agreement) and no reason exists for the Company or a successor to
terminate you for cause (as defined in Section 5(h) your CIC Agreement).
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YWaliu

Edward Bach
April 23, 2008
Page 2

Agreement Not to Solicit Personnel

As a condition of this offer, you agree that you will not solicit Washington Mutual personnel for
a period of one year after your employment here ends. This means that, regardless of the
reason for termination of your employment, you will not directly or indirectly solicit, encourage,
induce, or enter into any arrangement with any person who is then a WaMu employee or a
contractor or consultant whom you have worked with, supervised, or been exposed to
confidential information about while associated with the Company to terminate or diminish his
or her relationship with the company, or to seek or accept employment or a similar relationship
with any other business or entity including, but not limited to, one that competes with or
provides services comparable to those provided by WaMu. If you violate this obligation, you
agree to return the bonus promptly, and agree that the Company shall also be entitled to
pursue whatever other remedies are available to it.

Other Terms

Not all of your coworkers are being made such an offer. We expect that you will respect their
feelings and keep the fact and terms of this bonus offer confidential.

This letter sets forth all of the terms and conditions upon which the special bonus may be paid
to you, and it supersedes any other representations about this bonus opportunity. No one at
the Company has the authority to make any promises to you that are different from those set
forth in this letter on the subject of this special bonus except for personnel from Corporate
Rewards who refer to this letter,

We are confident in your ability to make valuable contributions to the Company. On behalf of
Washington Mutual, I would like to thank you not only for the service you have already
rendered but also, in advance, for the important role that I trust you will continue to play. If
you have any questions, please direct them to Peggy Ohlhaver, Home Loans Rewards. In order
to be eligible to receive this special bonus opportunity, you must sign this letter in the
designated place below and return it to Beth Wright, Corporate Rewards & Benefits (Mailstop
WMC0705) by May 5, 2008,

Sincerely,
David Schneider
President, Home Loans

Acknowledgement: I understand and agree to all of the terms set forth in this agreement.

Sighature: Date:
Edward Bach U225826
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EXHIBIT “C”
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IV} WaMu

July 1, 2008

Ed Bach
225826

Dear Ed,
Re: Special Bonus Opportunity

I'm pleased to offer you this opportunity to earn a special bonus of $250,000 as a reward for
your continued service to Washington Mutual (the "Company” or "WaMu").

Terms of Offer

To receive the bonus, you must remain an employee of the Company, have a current overall
performance rating of Solid Contributor or better, and continue to perform your job duties as
required and in accordance with Company policies and procedures through July 1, 2010 (the
“Bonus Period”). The requirement that you remain an employee of the Company through the
Bonus Period Is referred to as the “Employment Requirement.” You must also meet the
following goals along the way in order to receive your special bonus:

« Maintain capacity and productivity at acceptable levels based on volume
e« Achieve a 5% year-over-year improvement In Promises Kept per Hour,

Your bonus will be pald based on your performance relative to milestones achieved per the
following schedule:

Percent of Less than
Defined KPIs Achieved 100% 90% 80% 75% 75%
Bonus Payment $250,000 | $200,000 | $150,000 | $100,000 $0

If you fulfill these requirements and also meet the other conditions in this letter, you will be
entitled to:

50% of the bonus payment for performance through July 1, 2009
50% of the bonus payment for performance through July 1, 2010.

The bonus payments will be paid in a lump sum, less taxes and withholding, in the pay cycle
following the dates indicated above. These payments will be in addition to any other bonus for
which you may normally be eligible.

You will continue to be subject to all Company policies and management directives. Your
employment wili continue to be terminable by you or the company at will, without cause or
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(U} WaMu

Ed Bach
July 1, 2008
Page 2

advance notice. Nothing in this letter is intended to suggest any guaranteed period of
continued employment or any guarantee that you will be paid the special bonus. This letter
merely sets forth the terms of a special bonus that may be paid to you for achievernent of the
stated criteria.

There are two situations in which the Employment Requirement is waived for purposes of this
retention bonus. First, if your job is eliminated (as defined in the WaMu Severance Plan) you
will be treated as having fulfilled the Employment Requirement as long as you remain employed
through your Job End Date (as defined in the WaMu Severance Plan), Second, you will be
treated as having fulfilled the Employment Requirement if, within two years after a change in
control (as defined in Section 5 of your Change In Control ("CIC") Agreement), your
employment is terminated by the Company or a successor for any reason other than for cause
(as defined in Section 5 of your CIC Agreement) or you resign for good reason (as defined in
Section 5 of your CIC Agreement) and no reason exists for the Company or a successor to
terminate you for cause (as defined In Sectlon 5 your CIC Agreement).

Agreement Not to Solicit Personnel

As a condition of this offer, you agree that you will not solicit Washington Mutual personnel for
a period of one year after your employment here ends. This means that, regardless of the
reason for termination of your employment, you will not directly or indirectly solicit, encourage,
induce, or enter into any arrangement with any person who is then a WaMu employee or a
contractor or consultant whom you have worked with, supervised, or been exposed to
confidential information about while associated with the Company to terminate or diminish his
or her relationship with the company, or to seek or accept employment or a simifar relationship
with any other business or entity including, but not limited to, one that competes with or
provides services comparable to those provided by WaMu. If you violate this obligation, you
agree to return the bonus promptly, and agree that the Company shall also be entitled to
pursue whatever other remedies are available to it.

Other Terms

Not all of your coworkers are being made such an offer. We expect that you will respect their
feelings and keep the fact and terms of this bonus offer confidential.

This letter sets forth all of the terms and conditions upon which the specia! bonus may be paid
to you, and it supersedes any other representations about this bonus opportunity. No one at
the Company has the authority to make any promises to you that are different from those set
forth in this letter on the subject of this special bonus except for personnel from Corporate
Rewards who refer to this letter.
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LR WaMu

Ed Bach
July 1, 2008
Page 3

We are confident in your ability to make valuable contributions to the Company. On behalf of
Washington Mutual, I would like to thank you not only for the service you have already
rendered but also, in advance, for the important role that I trust you will continue to play. If
you have any questions, please direct them to your HR Business Partner. In order to be eligible
to receive this special bonus opportunity, you must sign this letter in the designated place
below and return it to Beth Wright, Corporate Rewards & Benefits (Mailstop: WMC0705).

Sincerely,

John Berens
Division Executive, Loan Servicing

Acknowledgement:

I understand and agree of the term orth in this agreement. )
Signature: / ) el pate: 245 /08
o 7 7

Ed Bach U225826
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: :

. Chapter 11

WASHINGTON MUTUAL, INC,, et al., . Case No. 08-12229 (MFW)
: Jointly Administered

Debtors.

CERTIFICATE OF SERVICE

I, Kenneth E. Aaron, Esquire, hereby certify that on this date I caused to be served true and
correct copies of the Response of Edward F. Bach to WMI Liquidating Trust’s Fifth Omnibus
(Substantive) Objection to Claims and Seventy-Ninth Omnibus (Substantive) Objection to Claims

via ECF notification and First Class postage prepaid, upon the following:

United States Trustee Amanda R. Steele, Esquire
844 King Street, Room 2207 Paul Noble Heath, Esquire
Lockbox #35 Richard Layton and Finger
Wilmington, DE 19889-0035 920 N. King Street

Wilmington, DE 19801
Brian S. Rosen, Esquire

Lawrence J. Baer, Esquire Patrick M. Mott, Esquire
Weil Gotshal & Manges LLP One Bryant Park
767 Fifth Avenue New York, NY 10036
New York, NY 10153
Akin Gump Strauss Hauer & Feld LLP Scott Cousins, Esquire
Cousins Chipman & Brown, LLP
Evelyn J. Meltzer, Esquire 1007 North Orange Street
Pepper Hamilton LLP Suite 1110
Hercules Plaza Wilmington, DE 19801

1313 N. Market Street, Suite 5100
Wilmington, DE 19899

Dated: March 19, 2013 /s/ Kenneth E. Aaron
Kenneth E. Aaron, Esquire

421535-1



