UNITED STATES BANKRUPTCY COURT

DISTRICT OF DELAWARE
X
In re : Chapter 11

MAGNA ENTERTAINMENT CORP., et al., : Case No. 09-10720 (MFW)

Debtors. : Jointly Administered

Re: Docket Nos. 237 & 297

X

RESPONSE OF MAGNA ENTERTAINMENT CORP., ET AL.
TO MOTIONS OF THE STATE OF MARYLAND AND
THE MAYOR AND CITY COUNCIL OF BALTIMORE FOR
RECONSIDERATION AND/OR CLARIFICATION OF THIS COURT’S STAY ORDER

Magna Entertainment Corp. (“Magna Entertainment™) and its affiliated debtors, as

debtors in possession (together, the “Debtors™ and, collectively with Magna Entertainment’s non-

debtor subsidiaries, “MEC”),1 hereby file their response (the “Response”) to (i) the Motion of the
State of Maryland to Reconsider Order Entered on March 6, 2009 Pursuant to Section 105(a) of the

Bankruptcy Code Enforcing the Protections of Sections 362 and 525 of the Bankrupicy Code, filed

with this Court on April 3, 2009 [Docket No. 237] (the “Maryland Motion™) and (ii) the Motion of
the Mayor & City Council of Baltimore for Reconsideration and/or Clarification of Order Pursuant
to Section 105(a) of the Bankruptcy Code Enforcing the Protections of Sections 362 and 525 of the

Bankruptcy Code, filed with this Court on April 9, 2009 [Docket No. 297] (the “Baltimore Motion”

""The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification number
are: (i) Magna Entertainment Corp., 8374, (ii) The Santa Anita Companies, Inc., 6180; (iif) Los Angeles Turf Club,
Incorporated, 6200; {iv) Pacific Racing Association, 5367; (v) MEC Land Holdings (California) Inc., 7410; (vi)
Gulfstream Park Racing Association Inc., 6292; (vii) GPRA Thoroughbred Training Center, Inc., 2326; (vili) MEC
Dixon, Inc., 7005; (ix) MEC Holdings (USA) Inc., 8494; (x) Sunshine Meadows Racing, Inc., 4288, (xi) Thistledown,
Inc., 5742; (xii) MEC Maryland Investments, Inc., 4637; (xiii) 30000 Maryland Investments LLC, 1704, (xiv)
Remington Park, Inc., 2024; (xv) GPRA Commercial Enterprises Inc., 6156; (uvi) Pimlico Racing Association, Inc.,
4527; (xvii) The Maryland Jockey Club of Baltimore City, Inc., 3840; (xviii) Laurel Racing Association Limited
Partnership, 0504; (xix) Laurel Racing Assoc., Inc., 0505; (o) Prince George’s Racing, Inc., 6493, (xxi) Southern
Maryland Racing, Inc., 9850; (xxii) Southern Maryland Agricultural Association, 9661; (xxiii} Maryland Jockey Club,
Inc., 3124; and (xxiv) AmTots International, Inc., 1143,
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and, together with the Maryland Motion, the “Motions”),” and in support of this Response
respectfully represent as follows:
Preliminary Statement

I. While couched in the guise of a mere benign request, the Motions present
much more than meets the eye. Recently, and subsequent to the filing of the Motions, the State of
Maryland, at the behest of the City of Baltimore and others, enacted legislation affecting. the
Debtors’ rights in Pimlico, Laurel Park and, most importantly, the middle leg of the Triple Crown,
the Preakness Stakes. By filing the Motions, the movants seek to obtain comfort for their
preconceived indiscretions and the patently apparent violation of section 362 of title 11 of the

United States Code (the “Bankruptcy Code™).

2. Although the Debtors will limit this response to the “words on thelpage” of
the Motions and not their underlying intent, the Debtors reserve the right, and intend to pursue, their
remedies for the recently enacted legislation and its resultant chilling effect on the Debtors’
property and chapter 11 estates.

Background

3. On March 5, 2009, each of the Debtors commenced with this Court a
voluntary case pursuant to chapter 11 of the Bankruptcy Code. The Debtors continue to operate
their businesses and manage their properties as debtors in possession pursuant to sections 1107(a)
and 1108 of the Bankruptcy Code. In accordance with an Order of this Court, the Debtors’ cases
are being jointly administered pursuant to Rule 1015(b) of the Federal Rules of Bankruptcy

Procedure (the “Bankruptcy Rules™).

? For the reasons set forth in this Response, the Debtors believe that the Baltimore Motion is without merit. It is worth
noting, however, that it also was not timely filed. Pursuant to Rule 9013-1(m)(v) of the Local Rules of Bankruptcy
Practice and Procedure of the United States Bankruptey Cowrt for the District of Delaware, motions for reconsideration
of a “first day” order must be filed within 30 days of entry of such order. The order at issue here was dated March 6,
2009, Therefore, any motion for reconsideration thereof needed to be filed by April 6, 2009,
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error or prevent manifest injustice. 1d. In addition, the United States Court of Appeals for the Third
Circuit has held that Rule 60(b)(6) of the Federal Rules of Civil Procedure (made applicable here
through Bankruptey Rule 9024), which permits the Court to relieve a party from the operation of a
judgment or order for any reason that justifies relief, “provides for extraordinary relief and may

only be invoked upon a showing of exceptional circumstances.” Constr. Drilling, Inc. v.. Chusid,

131 Fed. Appx. 366, 371 (3d Cir. 2005) (citing In re Fine Paper Antitrust Litig., 840 F.2d 188, 194

(3d Cir. 1988)). The Motions fall short of these standards. The Stay Order merely reinforces, and
does not expand, the protections already provided to the Debtors pursuant to sections 362 and 525
of the Bankruptcy Code. Movants have not, and will not, suffer any injustice or harm resulting
from the entry of the Stay Order and, thus, the relief sought in the Motions is unwarranted and not
required.

The Stay Order Merely Reinforces, and Does Not Expand, the
Protections Provided in Sections 362 and 525 of the Bankruptcy Code

8. As evidenced by language in the Debtors® Stay Motion and statements made
on the record, the Debtors never intended the Stay Order to alter or increase the scope of the
automatic stay or section 525. The Debtors requested the order to clearly inform all parties of the
protections granted to debtors under sections 362 and 525 of the Bankruptcy Code, particularly
foreign and domestic creditors and governmental units that may be unfamiliar with such provisions,
Stay Motion at 4 7, 11, 12. As such, the Stay Order was meant merely to provide confirmation of
these protections. Stay Motion at 9 13; Hr’g Tr. 141:13-15, Mar. 6, 2009.° The terms of the Stay

Order largely mirror the language of sections 362 and 525 of the Bankruptey Code.” Indeed, at the

* The relevant transcript pages are attached hereto as Exhibit “D.”

* In fact, at the hearing on the Stay Motion, the Debtors provided the Court with blacklines showing any changes in the
proposed Stay Order to the specific language of sections 362 and 5235, copies of which are attached hereto as “Exhibit
C.” Any such minor changes were made simply for ease of reading. See Hr'g Tr. 142:4-7.
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4. No trustee or examiner has been appointed in these chapter 11 cases. On
March 18, 2009, the Office of the United States Trustee for the District of Delaware appointed the
statutory committee of unsecured creditors.

3. On March 5, 2009, the Debtors’ filed their Motion for Entry of Order
Pursuant to Section 105(a) of the Bankruptcy Code Enforcing the Protections of Sections 362 and
525 of the Bankruptcy Code [Docket No. 6] (the “Stay Motion™), a copy of which is annexed hereto
as Exhibit “A.” On March 6, 2009, this Court entered the Order Pursuant to Section 105(a) of the
Bankruptcy Code Enforcing the Protections of Section 362 and 525 of the Bankruptcy Code
[Docket No, 28] (the “Stay Order”™), a copy of which is annexed hereto as Exhibit “B.” Thereafter,
on April 3, 2009 and April 9, 2009, movants filed the Maryland Motion and the Baltimore Motion,
respectively.

0. Pursuant to the Motions, movants allege that the Stay Order expands the
protections to which the Debtors are entitled under the Bankruptey Code and, therefore, should be
vacated or amended. See Maryland Motion at § 1; Baltimore Motion at 1-2 (requesting in the
alternative that the Court clarify the Stay Order). Movants also contend that the Stay Order should
be vacated because it allegedly was entered outside the context of a case or controversy and violates
sovereign immunity. See Maryland Motion at 9§ 12, 20; Baltimore Motion at 6 (incorporating by
reference the arguments set forth in the Maryland Motion).

No Modification of the Stay Order is Warranted or Required

7. Granting a motion for reconsideration is an extraordinary remedy. Golden v.

The Guardian (In re Lenox Healthcare, Inc.), 366 B.R. 292, 293 (Bankr. D. Del. 2007). It only is
appropriate when (1) there is an intervening change in controlling law, (2) there exists new evidence

not previously available, or (3) an amendment or alteration of judgment is needed to correct a clear
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hearing on the Debtors’ Stay Motion, the Court noted that the Stay Order “appears to sirﬁply
reiterate the substance of Section 362 and 525.” Hr'g Tr. 142:17-18.

9. Although, as pointed out in paragraph 6 of the Maryland Motion, paragraph 3
of the Stay Order does not specifically cite to either section 362 or section 525, paragraph 3 merely
summarizes the prohibitions specifically enumerated in section 362 of the Bankruptey Code (which
also are restated in paragraph 2 of the Stay Order). Paragraph 3 of the Stay Order does not, as
suggested in the Baltimore Motion, see Baltimore Motion at 4-5, expand such provision or the
protections afforded therein. To seize, attach, foreclose upon, levy against, or otherwise interfere
with the Debtors’ property, see Stay Order at § 3, essentially would constitute the commencement of
a judicial proceeding, the enforcement of a judgment, the creation or enforcement of a lien, the
collection of a claim, and/or the taking possession of the Debtors’ property, all of which are
specifically prohibited by section 362. Furthermore, contrary to movants® assertions, see Maryland
Motion at § 14, Baltimore Motion at 5, paragraph 3 of the Stay Order does not deprive the State of
Maryland or the City of Baltimore of their ability to exercise police and regulatory powers within
the confines of the Bankruptcy Code. In fact, paragraph 4 of the Stay Order specifically states that
the order does not “affect the exceptions to the automatic stay contained in section 362(b) of the
Bankruptcy Code or the right of any party in interest to seek relief from the automatic stay in

accordance with section 362(d) of the Bankruptcy Code.” Stay Order at 3. By the same token. it

dees not define the scope of a valid exception or provide a safe haven for actions like the recently-

enacted legislation.

10.  Movants also argue that paragraph 5 of the Stay Order, which rephrases
section 525 of the Bankruptcy Code, expands the protections afforded to the Debtors under section

525 by enjoining the specified actions if they are done “on account of” the Debtors” bankruptcy
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cases, rather than “solely because™ of (which is the phrase used in the statute). Maryland Motion at
% 16; Baltimore Motion at 6 (incorporating by reference the arguments set forth in the Maryland
Motion). As noted above, in restating section 525, the Debtors did not intend to expand section 525
in any way. Moreover, the Debtors do not think there is a substantive difference between the terms
“solely because” of and “on account of.” Courts have specifically used the term “on account of”
when describing the protections afforded by section 525. See, e.g., Brown v. Pa. State Employees

Credit Union (In re Brown), 851 F.2d 81, 85 (3d Cir. 1988) (“Section 525 bars . . . governmental

agencies and employers from discriminating against a debtor on account of a previous bankruptcy
filing.”); In re Hoffiman, 53 B.R. 874, 875 (Bankr. D.R.1. 1985) (“Section 525 of the Bankruptcy

Code . . . foreclosed governmental action to ‘deny, revoke, suspend, or refuse to renew a license’ on

account of a debt discharged by bankruptcy.™), aff’d, 65 B.R. 985 (D.R.1. 1986); Bd. of Trs. of the

Univ, of Ala. v. Howren (In re Howren), 10 B.R. 303, 304 (Bankr. D. Kan. 1980) (“[Section] 525 of

the Bankruptcy Code protects against discriminatory treatment of persons by governmental units on
account of such persons’ insolvency or past or present status as a debtor or bankrupt.”); see also

Geiger v. Pennsylvania (In re Geiger), 143 B.R. 30, 34 (E.D. Pa. 1992) (using the words “solely”

and “on account of” interchangeably when referencing section 525), aff’d, 993 F.2d 224‘(36 Cir.

1993); Elter v. Great Lakes Educ. Corp. (In re Elter), 95 B.R. 618, 620-21 (Bankr. E.D. Wis. 1989)

(same).

1. Furthermore, the Debtors believe that movants read the word “solely” too
literally. The fact that a governmental unit may have reasons in addition to a debtor’s bénkruptcy
for denying or revoking a license, franchise, or similar grant does not necessarily mean that such act
is beyond the scope of section 525. “Section 525 means nothing more or less than that the failure to

pay a dischargeable debt must alone be the proximate cause of the cancellation-the act or event that
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triggers the agency’s decision to cancel, whatever the agency’s ultimate motive in pulling the
trigger may be.” FCC v. NextWave Pers. Commec’ns Inc., 537 U1.S. 293, 301-02 (2003) (emphasis

added); see also In re Valentin, 309 B.R. 715, 722, n.9 (Bankr. E.D. Pa. 2004) (“[I]f the housing

authority proffered several compelling reasons to evict a debtor, in addition to the failure to pay pre-
petition rent, these reasons would be of no import so long as it is established that the event that
caused the housing authority to evict the debtor was the failure to pay the pre-petition rent. In other
words, if the housing authority would not have sought to evict but for the failure to pay pre-petition
rent, then the action taken by the housing authority is ‘solely because’ of the failure to pay a

. dischargeable debt.”).

Movants’ Other Bases for Relief from the Stay Order Are Without Merit

12.  Movants contend that, because they had no notice of or opportunity to contest
the Stay Order, the order should be reconsidered. Although, in certain circumstances, lack of notice
may be sufficient reason for a court to grant a motion for reconsideration, such circumstances do not
exist here. The Court, like other courts within the District, specifically found in the Stay Order that
notice of the Stay Motion was sufficient under the circumstances. Stay Order at 2. In addition,
even if the notice was lacking, because the Stay Order does nothing more than reinforce two
provisions already in place by the Bankruptcy Code, this alleged deficiency would not cause
movants any harm warranting relief from the Stay Order.

13.  Finally, the Maryland Motion contains two additional, bare assertions about
why the Stay Order should be reconsidered, each of which are without merit. First, the State of
Maryland contends that the Stay Order should be vacated because it “was entered outside of the
context of a genuine case or controversy.” Maryland Motion at § 12. Courts, however, have broad

discretion, pursuant to section 105(a) of the Bankruptcy Code. In re Hill, 364 B.R. 826, 828
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(Bankr. M.D. Fla. 2007). “Comfort orders,” such as the Stay Order, “serve a valuable purpose”;
typically, they “merely identify and reiterate what has already occurred by operation of law” and
also often protect creditors from acting in violation of the automatic stay. Id. As noted in the Stay
Motion, similar relief to that contained in the Stay Order has been granted by this Court and other

bankruptey courts in other chapter 11 cases. See, e.g.. In re Qimonda Richmond, LLC, etal., No.

09-10589 (MFW) (Bankr. D, Del. Feb. 23, 2009); In re SMC Holdings Corp., et al., No. 05-10395

(MFW) (Bankr. D. Del. Feb. 16, 2005); In re Teleglobe Comme’ns Corp., et al., No. 02-11518

(MFW) (Bankr. D. Del. May 29, 2002); Inre Dana Corp., et al., No. 06-10354 (BRL) (Bankr.

S.DN.Y. Mar. 6, 2006); In re Delphi Corp., No. 05-44481 (RDD) (Bankr. S.D.N.Y. Oct. 13, 2005).

14. Second, the State of Maryland asserts that entry of the Stay Order “is barred
under the principles of constitutional sovereign immunity.” Maryland Motion at §20. While the
Eleventh Amendment to the United States Constitution prohibits the commencement or prosecution
of a suit against a state, see U.S. Const. Amend. XI, even if entry of the Stay Order could be
characterized as commencement of a suit against the State of Maryland—which clearly is not the
case—ihe United States Supreme Court has held that state sovereign immunity is not violated when
a bankruptey court enters an order pursuant to its jurisdiction over property of a debtor’s estate.
Specifically, the Supreme Court has stated, “in ratifying the Bankruptcy Clause, the States
acquiesced in a subordination of whatever sovereign immunity they might otherwise have asserted
in proceedings necessary to effectuate the in rem jurisdiction of the bankruptey courts.” ‘Central Va.

Cmty. College v. Katz, 546 U.S. 356, 378 (2006).

15.  The Stay Order merely restates and reinforces two Bankruptcy Code

provisions that are already in effect. In no way does the Stay Order harm movants or result in
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manifest injustice. Accordingly, the Debtors believe the Motions are without merit and the relief
requested should be denied in its entirety.
WHEREFORE the Debtors respectfully request that the Court enter an order denying

the relief requested in the Motions and granting the Debtors such other and further relief as is just.

Dated: April 22, 2009 KMW M
Wilmington, Delaware

Mark D. Collins, Esq. (No. 2981)
Maris J. Finnegan (DE Admission Pending)
L. Katherine Good, Esq. (No. 5101}
RICHARDS, LAYTON & FINGER, P.A.
One Rodney Square
920 North King Street
Wilmington, DE 19801
Telephone: (302) 651-7700
Facsimile: (302) 651-7701

~and-

Marcia L. Goldstein, Esq.

Brian S. Rosen, Esq.

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, NY 10153

Telephone: (212) 310-8000
Facsimile: (212( 310-8007

Attorneys for the Debtors and
Debtors in Possession
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