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The Official Committee of Equity Security Holders (the "Equity Committee")

appointed in the above-captioned jointly-administered chapter 11 cases (the "Chapter 11 Cases")

of Chemtura Corporation ("Chemtura") and its affiliated debtors and debtors-in-possession

(collectively with Chemtura, the "Debtors"), by and through its undersigned counsel, hereby

objects (the "Objection") to the Debtors' Motion for Entry of an Order Authorizing the Debtors

to Enter into a Plan Support Agreement with the Creditors' Committee and Certain Holders of

the Debtors' 2009 Notes, 2016 Notes and 2026 Debentures (the "Motion"). In support of its

Objection, the Equity Committee respectfully represents as follows.

PRELIMINARY STATEMENT

1. The plan filed by the Debtors now concedes that the Debtors are solvent

estates with substantial equity value, and the creditors committee and the ad hoc committee have

acknowledged that fact by supporting the Debtors' plan that pays its members a bonus with the

Equity Committees’ money.

2. At the same time the Debtors filed this proposed plan -- irrefutably

establishing that the Chemtura equity holders are the fulcrum security in these chapter 11 cases

and therefore have the most at stake in this reorganization process -- the Debtors are seeking

authority to take $7 million from the equity holders' recoveries in order to pay an alleged

substantial contribution claim that has not even been made and, even if it had been made, has no

chance of being approved. This pretextual "settlement" is part of the proposed plan support

agreement (the "PSA") that the Debtors seek to enter into with the Official Committee of

Unsecured Creditors (the "UCC") and certain members (the "Consenting Noteholders") of an

ad hoc committee (the "Ad Hoc Committee") of claimholders under the Debtors' 2009 Notes,
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2016 Notes, and 2026 Notes.1 The "settlement" is nothing more than a vote buying tactic, spent

with currency that rightfully belongs to equity holders.

3. The PSA is an impermissible plan solicitation under Bankruptcy Code

section 1125 because it has already obligated the UCC and the Consenting Noteholders to vote in

favor of the joint plan of reorganization filed by the Debtors on June 17, 2010 (the "Debtors'

Plan") prior to the approval of a disclosure statement. Under the present circumstances, where

the Debtors' Plan provides for payment to unsecured creditors in full plus accrued interest, the

PSA serves no purpose. The only thing the lockup accomplishes is to further marginalize

equity's participation by improperly shutting it out of the plan process, while simultaneously

decreasing equity recoveries by $7 million.

4. Specifically, the Debtors attempt to justify this improper lockup by linking

it to a so-called "settlement" of the Ad Hoc Committee's purported claim for substantial

contribution (the "Substantial Contribution Settlement"). This so-called settlement was

manufactured by the noteholders and the Debtors in an improper effort to shoehorn themselves

into the posture of the Texaco case, which is the only reported decision from this District that has

authorized a post petition plan support agreement under any circumstances. However, neither

Texaco nor the other unpublished orders and transcript rulings cited by the Debtors stand for the

proposition that the Debtors' Substantial Contribution Settlement is a legitimate reason for entry

into the PSA. The Substantial Contribution Settlement proffered by the Debtors does not

remotely fit within the premise of any of these authorities and cannot justify the Debtors' entry

into the PSA.

1 As employed herein, "2009 Notes", "2016 Notes", and "2026 Notes" have the meanings ascribed to such terms
in the joint plan of reorganization filed by the Debtors on June 17, 2010.
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5. Furthermore, if approved, the Substantial Contribution Settlement would

obligate the Debtors to pay up to $7 million for the Ad Hoc Committee's fees and expenses for a

claim that has never been formally asserted. Nor can such a claim ever be credibly asserted

because the Ad Hoc Committee's constituents are already being paid in full (including accrued

interest and questionable "settlements") in exchange for their votes. The Ad Hoc Committee

could never credibly contend that by diminishing equity recoveries, it has made a substantial

contribution to the Chapter 11 cases. Consequently, there is no legitimate substantial contribution

claim for the Ad Hoc Committee to make and there is no possible justification for paying a $7

million bogus settlement out of equity's pocket. In addition, even if there could be a substantial

contribution, the nature of the Substantial Contribution Settlement makes any determination

necessarily premature because it is impossible for the Court to determine the merits of such a

settlement in the absence of a confirmed plan.

6. In any event, the Debtors have not met – and cannot meet - their burden

for approval of the Substantial Contribution Settlement. They proffer no evidence on which the

Court may determine, consistent with this Circuit's standards for approving settlements, whether

the Substantial Contribution Settlement falls within the range of reasonableness. Rather, as set

forth herein, the Substantial Contribution Settlement has no basis in law or fact, especially where

as here the underlying "claim" has no likelihood of success on the merits.

7. As a result, the Motion must fail because (a) the PSA embodies an

impermissible plan solicitation in violation of Bankruptcy Code section 1125, (b) the Substantial

Contribution Settlement does not justify entry into the PSA under the Texaco decision, and (c)

the Substantial Contribution Settlement itself cannot be approved because the Debtors have

failed to establish the facts necessary to determine that the settlement falls within the range of
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reasonableness.2 This Court should not allow the Debtors to lock themselves in to a plan in the

face of an alternative plan that injects $470 million of new cash in the Debtors, pays creditors in

full, in cash, and provides the fulcrum security holders with value well beyond what they would

otherwise receive under the Debtors' Plan.

Procedural Posture of the Case

8. The Debtors have now acknowledged what the Equity Committee has

been asserting for months – that they are solvent entities and that existing shareholders represent

the fulcrum security in these cases. Contrary to all prior statements of the Debtors proclaiming

their insolvency, the Debtors recently entered into a sweetheart deal with their creditors that

distributes substantial portions of the equity value by paying unsecured creditors in full, granting

over $200 million in various manufactured settlement payments that do not withstand scrutiny,

and providing leftover value to Chemtura's equity holders.

9. The Debtors and the other parties to the PSA did not enlist the Equity

Committee's support in filing the Debtors' Plan, nor does the Equity Committee support the

Debtors' Plan because, among other infirmities, it transfers to the Debtors' noteholders and other

creditors value that rightfully belongs to equity security holders. Indeed, concurrent with the

filing of this Objection, the Equity Committee is filing its Motion of the Official Committee of

Equity Security Holders for an Order, Pursuant to Section 1121(d) of the Bankruptcy Code,

Terminating the Exclusive Periods During Which Only the Debtors May File a Chapter 11 Plan

and Solicit Acceptances Thereof (the "Termination Motion") to terminate the Debtors'

exclusivity in order to file its competing plan that is fully funded with at least $470 million in

2 Although the Debtors' Motion is murky regarding whether the Debtors seek relief pursuant to Bankruptcy Rule
9019, their proposed order submitted with the Motion purports to approve a settlement of the Ad Hoc
Committee's fees: "the settlement of the dispute concerning payment of the fees and expenses of the Ad Hoc
Committee of Bondholders under the Plan Support Agreement is hereby approved."
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new equity commitments, raises $800 million in new debt, reinstates $500 million of 2016 Notes,

and provides for pass-through of certain claims.

10. The Debtors' Plan reflects a so-called "global settlement" between the

Debtors, the UCC, and the Ad Hoc Committee. Under this settlement, the Debtors' noteholder

constituency will acquire control of the Debtors. Yet this so-called "global settlement" is at the

expense of existing equity holders, whose recoveries are being used to fund the so-called global

settlement and unfairly lines the pockets of the noteholders and creditors without any legal basis.

In this regard, the Debtors' Plan includes, among other things:

(a) an unnecessarily low level of debt at emergence when all
indicators reflect that the Debtors have a higher debt
capacity – the low debt level serves to increase the amount
of claims that must be equitized and results in greater
dilution to existing equity holders;

(b) the unjustified provision of $50 million in "make-whole"
claims to holders of the 2016 Notes when there is no legal
basis for these claims and they can readily be avoided
through reinstatement of the 2016 Notes;

(c) the unjustified provision of $20 million in "no-call" claims
to holders of 2026 Notes;3

(d) up to $7 million payment for the fees and expenses of the
Ad Hoc Committee through the Substantial Contribution
Settlement that is prematurely before this Court and has no
underlying merit or substance; and

(e) $50 million in contributions to the Debtors' pensions,
notwithstanding that the Debtors intend to maintain these
pensions and that there is no rational basis for the Pension
Benefit Guaranty Corporation (the "PBGC") to terminate
the pensions.

3 The Equity Committee believes that these claims have no merit as the 2026 Notes are receiving a benefit from
repayment and therefore have no damages. This eliminates the need for the $20 million payment.
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The result is a truly incredible proposal that gratuitously pays creditors over $200 million in

settlements, which is nearly three times the total amount of the aggregate $67 million of value

allotted to equity and is, for this reason alone, unconfirmable.4

11. Inasmuch as the cost of the so-called global settlement reflected in the

Debtors' Plan will be borne exclusively by Chemtura's equity holders, the decision to pursue such

a settlement without enlisting the Equity Committee's support speaks volumes. Indeed,

consistent with previous reports to the Court and as further set forth in the Termination Motion,

the Equity Committee has an alternative plan at the ready that provides for new equity financing,

a sustainable amount of leverage, satisfies existing claims in full, and creates value for existing

equity holders well beyond what they otherwise would receive under the Debtors' Plan.

12. As the acknowledged fulcrum security holders, the equity holders have the

most at stake in this reorganization process and therefore they need to be an active participant in

plan negotiations. The PSA, however, eviscerates any meaningful participation by equity

holders because the parties to the PSA will already be locked in to a depressed plan value and

lucrative settlements and therefore would have no incentive to move from their entrenched

positions, even if they were paid in full, in cash, under the Equity Committee's plan. In

particular, the PSA contains no fiduciary outs for the Consenting Noteholders and only very

limited fiduciary outs for the UCC, and needlessly obligates both these constituents to accept the

Debtors' static and self-serving plan valuation, without even knowing the terms of a potential

alternate plan.

4 The Equity Committee recognizes that the propriety of the Plan and the settlements contained therein are
matters to be addressed at confirmation and, thus, the Equity Committee does not fully address these matters in
this Objection. For the avoidance of any doubt, the Equity Committee reserves all rights to object to the Plan on
any applicable basis, whether or not discussed in this Objection.
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ARGUMENT

A. The PSA Embodies an Impermissible Solicitation of Creditor Votes

13. The PSA violates Bankruptcy Code section 1125 because it is an

impermissible solicitation of votes in support of the Debtors' Plan. Bankruptcy Code section

1125(b) provides that

"[a]n acceptance or rejection of a plan may not be solicited after
the commencement of the case under this title from a holder of a
claim or interest with respect to such claim or interest, unless, at
the time of or before such solicitation, there is transmitted to such
holder the plan or a summary of the plan, and a written disclosure
statement approved, after notice and a hearing, by the court as
containing adequate information."

11 U.S.C. § 1125(b).

14. As Judge Walrath stated in invalidating a postpetition lock-up agreement

in which creditors agreed to accept the debtor's plan prior to the approval of a disclosure

statement:

This is purely an 1126(e) issue where these votes were solicited
contrary to the provisions of the code, because these were obtained
before the approval of the disclosure statement under 1125.

I think solicitation, while respectfully century glove says it cannot
be read . . . – broadly, I think to find that obtaining a lock-up
agreement in this form is not a solicitation of a vote, would mean
eviscerating that from the Bankruptcy Code completely. Because
if this is not soliciting a vote in favor of the debtor's plan, I don't
know what is.

And although it has conditions to actually signing the ballot, those
conditions, in my opinion, are not – are not significant, and I think
that rather than have creditors uncertain about whether or not they
are bound by such agreements, given post petition action –
activities, I think the better procedure is simply to state that post
petition lock-up agreements have no role in a bankruptcy case.

I do not – I disagree with counsel that it will inhibit negotiations
for a consensual plan, but I think that the code does contemplate
that all parties can continue to negotiate and receive full access to
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information under the Bankruptcy Code about the debtor and get to
exercise their free will up until the moment they cast that ballot.

In re NII Holdings, Inc., No. 02-11505 (MFW), Hr’g Tr. at 60-12; 61-11, (Bankr. D. Del. Oct. 22,

2002) (Dkt. No. 394) (emphasis added) (transcript annexed hereto as Exhibit A).

15. Similarly, the court in In re Stations Holding Co. was troubled by the

Debtors' entry into postpetition lock-up agreements and found them to be impermissible

solicitations under even the narrowest view of "solicitation":

This is a little bit more than negotiating on a plan. I think it's clear.
I think Century Glove, respectfully, I don't know how I can ever
interpret solicitation narrowly enough to not include this. A lockup
agreement, certainly the ones signed in this case, constitute the
solicitation of a vote on a plan and must be designated, I think,
while I have discretion, I think it's clear that this process does not
pass muster under 1125. I question whether it even passes muster
under 1126, but I don't have to go there.

I never want to see another lockup agreement like this cited to me
as being appropriate. . . . I think the plain language of 11251 [sic],
the term "solicitation" means asking for a vote. Requesting a vote.
I don't think it even includes getting a vote. Solicit a vote means
ask for a vote. You ask for a vote. You got them to agree to
vote and I don't think it's appropriate without a disclosure
statement.

In re Stations Holding Co., No. 02-10882 (MFW), Hr’g Tr. at 44-14; 46-7, (Bankr. D. Del. Sept.

25, 2002) (Dkt. No. 190, 196) (emphasis added) (transcript annexed hereto as Exhibit B).

16. The court in In re Greate Bay Hotel & Casino Inc., also scrutinized a

postpetition lock-up agreement between a plan proponent and an official creditors committee and

invalidated the agreement:

Any agreement between High River and the Committee to the
extent that it purports to irrevocably bind the Committee to support
a High River Plan, is unenforceable against the Committee as a
matter of law and is therefore void. The Committee is free to
support any plan of reorganization that it deems, in its business
judgment, to be in the best interests of its constituency, and is free
to continue as a co-proponent of the High River Plan.
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In re Greate Bay Hotel and Casino Inc., No. 98-10001 (JW), at 2 (Bankr. D.N.J. Mar. 10, 2000)

(Dkt. No. 1271) (emphasis added) (annexed hereto as Exhibit C).

17. While parties in interest may attempt to achieve consensus in chapter 11

cases, the line between negotiation and solicitation must be respected. See In re Media Cent.,

Inc., 89 B.R. 685, 690 (Bankr. E. D. Tenn. 1988) ("Although negotiations with creditors and

equity security holders is [sic] an integral part of a chapter 11 case, such negotiations cannot be

accomplished through solicitation of votes on . . . plans having no court-approved disclosure

statements."). A debtor's use of lock-up agreements to stifle the pursuit of alternative, value-

maximizing transactions does not advance any chapter 11 policy or goal of the Bankruptcy Code.

To the contrary, it is black letter law that a debtor's fiduciary duty is to maximize the value of the

estate for distribution to all parties in interest. See Toibb v. Radloff, 501 U.S. 157, 163 (1991);

Nw Airlines Corp. v. Ass’n of Flight Attendants-CWA (In re Nw Airlines Corp.), 349 B.R. 338,

369 (S.D.N.Y. 2006), aff'd, 483 F.3d 160 (2d Cir. 2007) (noting that debtor is a fiduciary

obligated to maximize value of the estate and treat all parties fairly).

18. In this case, the Court has not approved the Debtors' recently filed

Disclosure Statement. Despite that fact, the PSA provides for an immediate binding

commitment by the Consenting Noteholders to affirmatively vote their debt, claims, and interests

to accept the Debtors' Plan, and further provides that the solicitation period can be as little as five

business days:

[E]ach Consenting Noteholder agrees as follows:

(i) So long as its vote has been solicited in a manner sufficient to
comply with the requirements of sections 1125 and 1126 of the
Bankruptcy Code, including its receipt of the Disclosure Statement
following approval of such by the Bankruptcy Court under section
1125 of the Bankruptcy Code, each Consenting Holder agrees to
(A) vote (or cause the voting of) its Debt, Claims, and Interests to
accept the Plan, by delivering its duly executed and completed
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ballot accepting such Plan on a timely basis following the
commencement of the Solicitation, and agrees that the period of
such Solicitation may be as short as five (5) business days . . . .

See PSA at § 4(b)(i).

19. The Debtors wrongly contend that the PSA does not embody an

impermissible solicitation because it requires a consenting vote "only if" such vote has been

solicited in compliance with sections 1125 and 1126.5 This is a manufactured "technicality" and

does not change the fact that the votes have already been solicited – i.e. the Debtors have already

asked for the votes. All that remains in the ministerial act of casting a ballot. None of the

Debtors' arguments changes the fact that the Debtors have bought consenting votes with a $70

million payment on meritless claims and an immediate obligation to pay the Ad Hoc Committee

fees for a task they never accomplished.6 All of these payments are at the direct expense of the

equity holders.

B. Texaco and Other Rulings Do Not Support Approval
of the Settlement and PSA

20. The Debtors cite to no authority that authorizes them to enter into a

settlement that reduces recoveries from shareholders in order to lock up noteholder votes on a

plan.

21. Rather, the cases cited by the Debtors demonstrate that courts in this

District and elsewhere will approve pre-plan settlements that incorporate the settling parties'

5 The Consenting Noteholders' agreement to reduce the solicitation period to as little as five business days
evidences their pre-solicitation acceptance of the plan without requiring any significant time to review and
digest the Disclosure Statement in order to cast an informed vote. Furthermore, the Debtors provide no
justification to support the remarkable proposition that the Consenting Noteholders have the authority to reduce
the Debtors' solicitation period as to all affected classes under the Plan.

6 The Debtors do not address whether they are legally able to grant priority status to the Ad Hoc Committee's
section 503(b) claim. See In re Nat’l Health & Safety Corp., No. 99-18339 (DWS), 2000 WL 968778, at *1 n.7
(Bankr. E.D. Pa. July 5, 2000) (in disapproving settlement of attorney's section 503(b) claim, the attorney
"acknowledges that the Debtor cannot confer the priority claim status; rather only the Court can.").
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agreement to support a proposed plan (a) only when such settlements do not adversely impact

other constituents' treatment or recoveries under the proposed plan, and (b) only to the extent the

plan includes the approved settlement. The PSA violates both of these conditions and precludes

any approval by this Court.

22. Significantly, the stipulation and settlement in Trans World Airlines, Inc.

v. Texaco Inc., (In re Texaco Inc.) 81 B.R. 813, 818-20 (Bankr. S.D.N.Y. 1988) established the

rights of Texaco and Pennzoil, its judgment creditor, to apply for extensions of time to petition

the Supreme Court for review of Pennzoil's state court judgment. The whole basis for the

settlement was to give the parties adequate time to jointly propose and confirm a plan that would

render the need for Supreme Court review moot. As part of the stipulation to defer the timing of

the filing of the Supreme Court petition, the parties agreed to compromise Pennzoil's $11 billion

judgment to an allowed $3 billion claim. See id. (stipulation set forth in appendix to decision).

Importantly, the Texaco-Pennzoil stipulation only adversely impacted Pennzoil's recovery under

the proposed plan. Pennzoil agreed to be a co-proponent of the plan, which provided for full

recoveries to Texaco's unsecured creditors and its shareholders. Thus the approved settlement

and ancillary plan support agreement did not adversely impact any other constituent – indeed, it

enhanced other constituents' abilities to receive distributions. See In re Texaco Inc., 84 B.R. 893,

894, 898 (Bankr. S.D.N.Y. 1988) (observing that shareholders retained their interests under the

Texaco plan and that the General Committee of Unsecured Creditors and Equity Committee

supported confirmation of the plan). In contrast to the Texaco matter, here the Substantial

Contribution Settlement confers no benefit on the equity holders. In fact, it serves to limit equity

recoveries and therefore adversely impacts the fulcrum security holders in a significant way.

Indeed, because the Ad Hoc Committee's constituents are entitled to a full recovery of their
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claims, there is no quid pro quo as there was when Pennzoil reduced the amount of its allowed

claim in the Texaco case in order to enable other constituents to receive distributions.

23. Similarly, this Court entered its order in the Lyondell case approving the

Bank of New York settlement with the debtor pursuant to Rule 9019, together with Bank of New

York's ancillary agreement to support a plan that embodied that settlement, only after this Court

(a) excised the specific performance/damages provision of the settlement so that the settlement

had no impact on pending disputes among other constituents, (b) satisfied itself that the

settlement affected only the intercreditor dispute, and (c) did not otherwise prevent the Debtors

from maximizing value for their stakeholders:

But the notion that the estate is either going to be subjected to
economic risk if I disapprove the 9019 between the estate and the
senior secured, or that once more, people are going to be putting a
gun to my head to tilt the scale on my evaluation of the 9019 that's
coming up on trial next week is what really bothers me.
* * * * *
The issue, as I articulated at the beginning of oral argument, was
never whether the underlying deal was a good one, but whether
there were provisions in it that could, (a) impair the debtors' ability
to maximize value if a Joe Smith were to come down the road to
make a cash offer for the estate that was sufficiently attractive and
which might require abandonment of the existing plan, or, (b) that
would unfairly prejudice the creditors' committee in a matter of
great importance to both sides that we are beginning – we are
going to hear next week.
If either of those were to transpire, either in an inability of the
debtors to maximize value or something that would no longer
permit the parties to have a fair fight next week, that would, of
course, be a matter of material concern to me.
* * * * *
What we're trying to do here is to preserve the intercreditor
agreement that was made between the different groups of secured
lenders, which is a legitimate need and concern on the part of both
sides, and which, as long as the debtors can maximize value and
we're not adversely affecting the litigation with the creditors'
committee, is now not only agreeable to me, but I fully understand,
respect, and agree with.
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In re Lyondell Chem. Co., No. 09-10023 (REG), Hr'g Tr. at 11, 37-38, Slip op. (Bankr. S.D.N.Y.

Feb. 11, 2010) (emphasis added) (attached hereto as Exhibit D).

24. Contrary to the Debtors' assertion, the global settlement and attendant plan

support agreement in the Owens Corning case demonstrates why the PSA should not be

approved. That settlement was the culmination of an effort, after six years of protracted

litigation and appeals, to settle

"what . . . can fairly be called extraordinarily complex litigation,
the equitable subordination actions, the estimation of asbestos
personal injury claims, and the fraudulent transfer adversary that's
pending in the District Court. . . . The parties have been engaged
in years of discovery, weeks of trial, and months of appeals . . . . "

In re Owens Corning, No. 00-03837 (JFK), Hr'g Tr. at 9-10 (Bankr. D. Del. June 23, 2006) (Dkt.

No. 18233) (attached hereto as Exhibit E). Consequently, the court viewed the settlement and

plan support agreement as a settlement "of the legal disputes that have prevented confirmation to

date." Id. at 14.7 In sharp contrast to the marginal nature of the settlement proposed by the

Debtors, the forgoing cases support the proposition that a debtor can enter into a settlement and

plan support agreement only when the settlement is a fundamental component of the

restructuring and does not adversely impact other constituents under the proposed plan.

25. None of these cases support their assertion that the settlement of any

ancillary matter, such as the Ad Hoc Committee's amorphous substantial contribution claim,

justifies locking in the Debtors and the estates' major constituents to a host of other controversial

plan terms that have not yet been approved by the Court and that adversely affect other parties in

7 The Heritage Organization case, cited by the Debtors, is also inapposite. In that case, the debtor entered into
plan support agreements with parties who were co-proponents of the plan. Thus the court found that there was
no impermissible solicitation because "[a] reading of § 1125(b) that requires a creditor intending to jointly
propose a plan to draft a disclosure statement, get it approved, and then mail it to himself before agreeing to
vote for it, under penalty of disenfranchisement, would be absurd." In re Heritage Org., L.L.C., 376 B.R. 793,
791 (Bankr. N.D. Tex. 2007).
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interest. But this is precisely what the Debtors are trying to do. Specifically, the Debtors are

trying to use the Substantial Contribution Settlement as a pretense for binding the Debtors (and

others) to a PSA that includes provisions relating to numerous other plan terms (such as an

agreed-upon low plan valuation for the Debtors and the payment of hundreds of millions to settle

meritless claims) that are of vital importance to the equity holders and are not currently before

the Court for approval.

C. The Debtors' Request for Approval of the Substantial Contribution
Settlement is Premature

26. The Substantial Contribution Settlement should not even be entertained at

this juncture. There is no confirmed plan and no demonstration that the Ad Hoc Committee

could meet its heavy burden of demonstrating a tangible and direct benefit to the estate. Indeed,

this Court has observed that substantial contribution awards cannot be made prior to the

conclusion of the case before there is a result to use as a measuring stick against the party's

alleged contribution:

It is true that substantial contribution applications are heard only at
the end of the case. Parties in interest, and the bankruptcy courts,
need an understanding, with as much information as possible, of
the extent of the benefits constituting the asserted substantial
contribution. Considering them (and, presumably, making
payment) at an earlier time (which this Court has never seen)
would encourage parties to routinely make such applications to
finance their private agendas, and, if granted, add significant
administrative costs to already expensive chapter 11 cases without
any real indication of their resulting benefit.

In re Adelphia Commc’ns Corp., 336 B.R. 610, 662 n.130 (Bankr. S.D.N.Y.) (emphasis added),

aff'd, 342 B.R. 122 (S.D.N.Y. 2006); see also In re Sentinel Mgmt. Group, Inc., 404 B.R. 488,

497 (Bankr. N.D. Ill. 2009) ("[A]bstract, unrealized gains or theoretical revisions to a plan which

have not resulted in an actual or demonstrable benefit to the debtor or its creditors do not amount

to providing a substantial contribution.").
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27. This last point is underscored by the fact that there are serious questions

about the confirmability of the Debtors' Plan and the legality of many of the settlements

contained therein. The Equity Committee believes that the Debtors' Plan as filed is

unconfirmable and intends to vigorously oppose its confirmation. While the Equity Committee

recognizes that the time for the Court to assess the Debtors' Plan's legality is at confirmation and

intends to pursue its objections to the Debtors' Plan at that time, the Equity Committee also notes

the following obvious flaws with respect to certain of the settlements contained therein:8

(a) Settlement with Respect to the Debtors' Reorganization
Value: The Debtors' Plan incorporates an agreement by the
Debtors, the UCC, and the Ad Hoc Committee with respect
to the Debtors' reorganization value. Specifically, the
parties have agreed to a reorganization value for the
Debtors of $2.05 billion plus, except as otherwise agreed to
by the Debtors, the UCC, and the Ad Hoc Committee, total
cash available to satisfy allowed unsecured claims plus the
amount of cash to be retained following the Effective Date.
See Debtors' Plan at §§ 1.1.103, 7.1. The Equity
Committee believes that this agreed-upon value – which
will be used to equitize claims pursuant to the Debtors' Plan
– understates the Debtors' true value. In this regard, the
Equity Committee notes that the agreed-upon
reorganization value is less than the value at which
interested parties have previously indicated they are willing
to invest in new equity. As a result, if the agreed-upon
reorganization value is used, creditors under the Debtors'
Plan will receive more than the allowed amount of their
claims in violation of the Bankruptcy Code. Viewed in this
light, the settlement with respect to the Debtors'
reorganization value is one by which the UCC and the Ad
Hoc Committee have agreed that their constituents will
receive more than they are entitled to on account of their
claims. Such a settlement does not provide any benefit to
the estates and certainly does not support approval of the
Substantial Contribution Settlement or the PSA.

8 Again, the Equity Committee recognizes that the propriety of the Plan and the settlements contained therein are
matters to be addressed at confirmation and, thus, the Equity Committee does not fully address these matters in
this Objection. For the avoidance of any doubt, the Equity Committee reserves all rights to object to the Plan on
any applicable basis, whether or not discussed in this Objection.
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(b) Settlement with Respect to Funded Debt at Emergence:
The Debtors' Plan incorporates an agreement by the
Debtors, the UCC, and the Ad Hoc Committee with respect
to the Debtors' funded debt at emergence. Specifically, the
Debtors' Plan contemplates that the Debtors will have $750
million in funded debt at emergence. See Debtors' Plan at
§§ 1.1.77, 5.9. The Equity Committee believes that the
Debtors can support significantly more debt and that this
agreed-upon debt level is unnecessarily low. As a result,
the Debtors will be required to equitize more claims,
resulting in noteholders and creditors receiving a greater
share of stock in Chemtura at emergence and further
unnecessary dilution of existing equity's ownership in
Chemtura. Viewed in this light, the Ad Hoc Committee has
agreed to a settlement that will provide noteholders with a
greater stake in a less levered company at emergence to the
detriment of Chemtura's existing equity security holders.
Such a settlement does not provide any benefit to the
estates and certainly does not support approval of the
Substantial Contribution Settlement or the PSA.

(c) Settlement with Respect to Make-Whole and No-Call
Claims: The Debtors' Plan incorporates the outlandish
agreement by the Debtors, the UCC, and the Ad Hoc
Committee regarding the treatment of claims under the
Debtors' 2016 Notes and the 2026 Notes whereby, in
addition to the full payment of their respective claims plus
interest, (i) the holders of the 2016 Notes will be entitled to
the additional allowance of $50 million on account of
meritless make-whole claims and (ii) the holders of the
2026 Notes will be entitled to the additional allowance of
$20 million on account of meritless no-call claims. The
noteholders' make-whole and no-call claims are devoid of
any merit and instead of recognizing that fact, the Debtors
seek to make a pay-off to these claim holders for
unmatured interest that is less than the current market rate
than the Debtors will pay upon emergence. Indeed, the
Debtors' own Disclosure Statement acknowledges many of
the reasons why these claims should not be allowed in any
amount, including because such claims are not supported
by the terms of the 2016 Notes and the 2026 Notes. See
Disclosure Statement at § IX.B.ii.(a)-(c). The Equity
Committee will not here repeat all of these reasons.
Nonetheless, it bears noting that there would not be any
question of a make-whole claim or of a no-call claim (no
matter how spurious) if the Debtors were to reinstate the
2016 Notes. Given the maturity dates and the low coupon
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rates on the 2016 Notes and the 2026 Notes, it is in the
Debtors' best interests to reinstate the 2016 Notes and
eliminate the bonus payments to the 2026 Notes. Indeed,
the debtor in Charter understood the value of using
reinstatement as a means of maximizing value for all
stakeholders and successfully litigated the issue on behalf
of its constituents. Yet the Debtors have declined to do so
here, and the beneficiaries of this decision are the holders
of the 2016 Notes and the 2026 Notes who would much
prefer the full payment of their claims now to the
reinstatement of their below-market instruments. Viewed
in this light, the Ad Hoc Committee has agreed to a
settlement that provides for its preferred treatment of the
2016 Notes and the 2026 Notes (i.e., full repayment of
these below market instruments now as opposed to
repayment in accordance with their terms) plus the
additional allowance of $70 in spurious make-whole and
no-call amounts. Such a settlement, which deprives the
Debtors of the benefit of existing below market debt and
imposes an additional cost of $70 million of benefits on the
estates, is detrimental to the Debtors' estates, and does not,
in any way, support approval of the Substantial
Contribution Settlement or the PSA.

(d) Settlement with Respect to the Debtors' Pension: The
Debtors' Plan incorporates an agreement by the Debtors,
the UCC, and the Ad Hoc Committee whereby the Debtors
will make an unnecessary $50 million contribution to the
Debtors' pensions notwithstanding that the Debtors have no
intention to terminate such pensions. See Debtors' Plan at §
5.3. This settlement is ostensibly intended to assuage the
alleged concerns of the PBGC, a member of the UCC, and
to prevent the PBGC from instituting an involuntary
termination of the pensions. The Equity Committee
believes that this payment is unnecessary and will result
only in there being less cash with which to pay claims,
thereby further resulting in the unnecessary equitization of
claims and unnecessary further erosion of existing equity's
share of the reorganized Debtors. In this regard, there has
been no showing that the PBGC would actually seek to
terminate the Debtors' pensions in the face of a plan that
pays creditors in full and will create a better capitalized
company that will support pension plan obligations.
Viewed in this light, the Ad Hoc Committee has agreed to a
settlement that will result in noteholders having a greater
share of the reorganized Debtors and in the unnecessary
dilution of existing equity holders. Such a settlement does
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not support approval of the Substantial Contribution
Settlement or the PSA.

D. The Debtors Cannot Satisfy the Iridium Standards

28. The Debtors' attempt to use the Substantial Contribution Settlement to

justify approval of the PSA also fails because the Debtors have not – and cannot – satisfy this

Circuit's standards for settlement approval pursuant to Rule 9019. According to the Debtors, the

Substantial Contribution Settlement is warranted, because "the [Ad Hoc Committee] could argue

that it has made a substantial contribution to these chapter 11 cases in light of its efforts to

facilitate the settlement underlying the Plan, its agreement to the valuation underlying the Plan

(notwithstanding its independent assessment that the Debtors’ enterprise value is actually lower),

its efforts to obtain the Consenting Noteholders’ support for the Plan and negotiation of the

global settlement of issues embodied in the Plan." Motion ¶ 14.

29. This argument fails for several reasons. As a preliminary matter, the

Debtors do not have the authority to grant administrative status to the Ad Hoc Committee's

section 503(b) claim:

In any event, as the parties acknowledge, it is not within the
Debtor's power to award priority claims. Thus, no litigation is
being settled by this concession. There will still have to be a
determination of Marks' entitlement to payment as a priority before
other unsecured claims. I view this component of the settlement as
a means to justify allocating estate assets to Marks in furtherance
of reaching the negotiated payout number needed to do a deal with
Marks.

In re Nat’l Health & Safety Corp., No. 99-18339 (DWS), 2000 WL 968778, at *4 (Bankr. E.D.

Pa. July 5, 2000).

30. In addition, the proposed settlement can only be approved if it is shown to

be in the "best interests of the estate." In re Adelphia Commc'ns Corp., 327 B.R. 143, 158

(Bankr. S.D.N.Y.), adhered to on reconsideration, 327 B.R. 175 (Bankr. S.D.N.Y.), aff'd, 337
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B.R. 475 (S.D.N.Y. 2006); see also Nellis v. Shugrue, 165 B.R. 115, 121 (S.D.N.Y. 1994) ("The

obligation of the bankruptcy court is to determine whether a settlement is in the best interest of

an estate before approving it."). The best interests test may only be met when a settlement is

found to be "fair and equitable." Protective Comm. for Indep. Stockholders of TMT Trailer

Ferry, Inc. v. Anderson, 390 U.S. 414, 424 (1968).

31. In order to approve a settlement as fair and equitable, the court must be

apprised of facts necessary to evaluate the settlement and arrive at an independent conclusion on

the settlement's reasonableness. Adelphia, 327 B.R. at 159; Fed. R. Bankr. P. 7052 (initiation of

contested matter triggers Rule 7052, which incorporates Fed. R. Civ. P. 52, requiring a court to

make findings of fact and conclusions of law; accord, PW Enterprises, Inc. v. Kaler (In re Racing

Servs., Inc.), 332 B.R. 581, 585 (8th Cir. B.A.P. 2005). See also Cook v. Waldron, No. H-05-

3438, 2006 WL 1007489, at *4 (S.D. Tex. Apr. 18, 2006) (the court "must be informed of all the

relevant facts and information in order to make an independent judgment as to whether the

settlement is fair and reasonable under the circumstances."). In this regard, the Debtors do not

apprise the Court of sufficient facts to enable the Court to evaluate the Substantial Contribution

Settlement.

32. Courts in the Second Circuit utilize seven factors that may be relevant to

determining whether a settlement should be approved: (a) the balance between the litigation's

possibility of success and the settlement's future benefits; (b) the likelihood of complex and

protracted litigation, with its attendant expense, inconvenience, and delay, including the

difficulty in collecting on the judgment; (c) the paramount interest of the creditors, including

each affected class's relative benefits and the degree to which creditors either do not object to or

affirmatively support the proposed settlement; (d) whether other parties in interest support the
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settlement; (e) the competency and experience of counsel supporting, and the experience and

knowledge of the bankruptcy judge reviewing, the settlement; (f) the nature and breadth of

releases to be obtained by officers and directors; and (g) the extent to which the settlement is the

product of arm's length bargaining. See Motorola, Inc. v. Official Comm. of Unsecured

Creditors (In re Iridium Operating LLC), 478 F.3d 452, 462 (2d Cir. 2007); Adelphia, 327 B.R.

at 159-60; Texaco, 84 B.R. at 902. Not all factors merit equal weight in determining the

reasonableness of a settlement, and the court may place varying degrees of reliance upon each of

the factors, depending upon their relevance to the proposed settlement terms. See, e.g., Adelphia,

327 B.R. at 160.

33. Given the current factual posture, the Debtors have not – and cannot –

satisfy their burden of demonstrating that the Substantial Contribution Settlement passes muster

under the relevant Iridium factors.

(i) Likelihood of Success/Benefits of Settlement

34. Bankruptcy Code section 503(b) sets a high bar for the allowance of

claims for "substantial contribution," and the proponent of a section 503(b) application bears the

burden of proving by a preponderance of the evidence that it has made a substantial contribution

in the case. Id.; In re Dana Corp., 390 B.R. 100, 107-8 (Bankr. S.D.N.Y. 2008). The

Bankruptcy Code's objective to promote meaningful creditor participation must be balanced

against the contrasting policy that administrative expenses must be kept to a minimum. "As a

result, bankruptcy courts narrowly construe the availability of the remedy afforded by [section]

503(b) . . . ." Sentinel, 404 B.R. at 493.

35. "Creditors face an especially difficult burden in passing the 'substantial

contribution' test since they are presumed to act primarily in their own interests." In re U.S.

Lines, Inc., 103 B.R. 427, 430 (Bankr. S.D.N.Y. 1989), aff’d, No. 90CIV. 3823, 1991 WL 67464
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(S.D.N.Y. Apr. 22, 1991). As indicated above, the settlements that have been incorporated in the

Debtors' Plan support this presumption. Moreover, given that certain members of the Ad Hoc

Committee – and all the Consenting Noteholders – acquired a portion of their notes postpetition,

any claim for substantial contribution on their part must be viewed with enhanced scrutiny

because they are presumed to be operating in furtherance of their own self-interests.9 See In re

Best Prods. Co., 173 B.R. 862 (Bankr. S.D.N.Y. 1994) (declining to grant substantial

contribution award to group that acquired claims postpetition and observing that the group "was

a relative newcomer to the scene which purchased claims to make a profit. Unlike other

creditors, it was not attempting to salvage as much as possible from a credit decision gone

awry. . . . The point is that in cases such as this, the investor is looking out for itself, not for the

estate as a whole.").

36. It is clear that "merely representing a client in an active role in a chapter

11 case is not sufficient to trigger section 503(b)(4)." In re Mirant Corp., 354 B.R. 113, 136

(Bankr. N.D. Tex. 2006), aff’d, 308 F. App’x 824 (5th Cir. 2009); see also In re Buckhead Am.

Corp., 161 B.R. 11, 15 (Bankr. D. Del. 1993) (holding that the benefits of a substantial

contribution claim must be tangible and direct; “[i]ncidental benefit to the estate or extensive

participation in the case without more, are not sufficient bases for section 503(b) status"). Yet

the Debtors have not provided any evidence of tangible benefits resulting from the Ad Hoc

Committee's participation that would justify approval of the Substantial Contribution Settlement

or the PSA. Extensive participation in a bankruptcy case that benefits only the class of creditors

seeking section 503(b) allowance is insufficient.

9 A comparison of the signatories to the PSA against the 2019 Statement filed by counsel to the Ad Hoc
Committee indicates that every signatory to the PSA acquired some portion of its bond debt postpetition. See
Verified Statement of Jones Day Regarding Representation of an Ad Hoc Committee of Bondholders Pursuant
to Federal Rule of Bankruptcy Procedure 2019, filed on June 11, 2010 (Docket No. 2879).
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37. Here, the Court need not look any further than the first Iridium factor to

conclude that the purported Substantial Contribution Settlement cannot be approved. On the

present record, the Court cannot infer any likelihood of success for a substantial contribution

claim by the Ad Hoc Committee. Unsecured claims are being paid in full plus accrued interest

under the Debtors' Plan. There is no credible assertion that securing payment in full from a

solvent debtor substantially contributes to a case, particularly when the constituency alleging

substantial contribution is enriching itself with settlement recoveries that are taken from equity's

recoveries. In this regard, the 2016 noteholders are obtaining a $50 million windfall through the

make-whole settlement (even though the Debtors can reinstate the 2016 notes) and the 2026

noteholders are obtaining a $20 million windfall through the no-call settlement. Because equity

holds the fulcrum security, every dollar used to fund these settlements is a dollar stolen from

equity recoveries. Incredibly, the Debtors' Plan seeks to reward a creditor group that obtained a

windfall at the expense of the fulcrum constituents with a "substantial contribution" payment.

38. Furthermore, the Ad Hoc Committee has not even asserted that it has a

claim for substantial contribution. Indeed, the Disclosure Statement acknowledges as much,

noting that "[h]ad the [Ad Hoc Committee's] fees not been settled[,] … pursuant to section

503(b)(4) of the Bankruptcy Code, the [Ad Hoc Committee] may assert claims against the

Estates for the third-party fees and expenses … in light of its substantial contribution to the

case." See Disclosure Statement at Section IX. B.(iii) (emphasis added). In the absence of the

assertion of such a claim, there is no basis for the Court to assess either the likelihood that such a

claim would be successful or the benefits of a Substantial Contribution Settlement that would

bind the Debtors to paying up to $7 million on account of the unasserted claim. Thus, approval

of the Substantial Contribution Settlement is premature at best.
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39. The Debtors' attempt to justify the Substantial Contribution Settlement by

averring that the Ad Hoc Committee could argue that it has made a substantial contribution to the

Chapter 11 Cases in light of its efforts to facilitate the settlements underlying the Debtors' Plan is

unavailing. See Motion ¶ 14. Far from supporting approval of the Substantial Contribution

Settlement, this argument merely serves to further underscore that this settlement may not be

approved given the posture of the Chapter 11 Cases. The Court has not ruled on the Debtors'

Plan or the settlements contained therein. Indeed, aside from the Debtors' agreement to pay the

Ad Hoc Committee's fees, none of the elements of the global settlement contained in the Debtors'

Plan is before the Court. Instead, the Court will rule on the Debtors' Plan and the settlements

contained therein as part of the confirmation process. Accordingly, the Ad Hoc Committee's

efforts to facilitate the Debtors' Plan and the settlements contained therein cannot now serve as a

basis for inferring any benefit to the Substantial Contribution Settlement. Any attempt to justify

the Substantial Contribution Settlements by reference to the settlements in the Debtors' Plan is,

therefore, premature at best. See Nat’l Health & Safety, 2000 WL 968778 at *4 ("The parties

attribute $30,000 of the settlement to their agreement that Marks be entitled to a section 503(b)

priority claim for his substantial contribution to the case. Until the moment of this settlement

Marks had not asserted such a claim and Debtor had not objected to same. While Marks has

been an active participant in the case as described above and may ultimately have a basis for

such a claim, it is entirely premature to evaluate such a claim at this juncture.") (footnote

omitted).

40. Here, there is nothing to suggest that the Ad Hoc Committee could meet

its burden and demonstrate a substantial contribution in these cases. Merely agreeing to a static

plan valuation number and receiving full payment of claims is a far cry from making a



24

substantial contribution as required by governing case law. The Debtors' contention that the Ad

Hoc Committee's contribution consisted of negotiating the as-yet-unapproved global settlement

is specious at best. "The act of negotiating a point in a plan, does not provide a substantial

contribution to the estate." In re Sentinel, 404 B.R. at 496. "[N]egotiating is an expected and

routine activity in Chapter 11 cases, and absent some spectacular result, such as dramatically

improving treatment of all creditors, expected and routine activities do not constitute substantial

contribution[. . .]" In re Am. Plumbing & Mech., Inc., 327 B.R. 273, 291 (Bankr. W.D. Tex.

2005) (citation omitted).

41. Accordingly, the Debtors have not demonstrated – and cannot demonstrate

– that a claim for substantial contribution by the Ad Hoc Committee has any prospect for success

or that the Substantial Contribution Settlement provides any benefit to the estates. Absent such a

showing, neither the Substantial Contribution Settlement nor the PSA may be approved.

(ii) Whether Other Parties in Interest Support the Settlement

42. The Equity Committee's opposition to the Substantial Contribution

Settlement further undercuts its approval because, as the fulcrum security holders, the

shareholders' interests must be viewed as paramount. In determining whether to approve a

settlement, the court must determine that "no one has been set apart for unfair treatment." Cullen

v. Riley (In re Master Mates & Pilots Pension Plan and IRAP Litigation), 957 F.2d 1020, 1031

(2d Cir. 1992). "Ignoring the effect of a proposed [settlement] upon the rights of third parties

'contravenes a basic notion of fairness.'" United States v. AWECO Inc. (In re AWECO Inc.),

725 F.2d 293, 298 (5th Cir. 1984).

43. In particular, courts will scrutinize settlements under the paramount

interests of other parties who oppose the settlement when there is no significant dispute

regarding the merits of the underlying "litigation" being settled:
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The settlement is unlike the compromises with which the Court is
usually presented in a Rule 9019 motion. That is because there is
no complex, protracted or expensive litigation between these
parties. The only claim dispute, i.e., the attorney's lien claim, is
fairly routine and the outcome fairly obvious. Thus, the final . . .
factor is dispositive here, i.e. the paramount interests of creditors.

Nat’l Health & Safety Corp., 2000 WL 968778, at *5. As a consequence, the National Health

court denied a proposed settlement of an attorney's substantial contribution claim as a blatant

attempt to buy the accepting vote of the attorney creditor in the absence of any benefit to the

estate. Id. at 4. ("If the benchmark for approval of a settlement is whether the settlement is in the

best interest of the estate, the Debtor has proferred no basis for me to find that this settlement

achieves this standard. In the most simplistic terms, the settlement buys off the only creditor

with sufficient information and resources to scrutinize the fairness of the Debtor's plan."); see

also Cullen, 957 F.2d at 1026 ("[w]here the rights of one who is not a party to a settlement are at

stake, the fairness of the settlement to the settling parties is not enough to earn the judicial stamp

of approval); Medical Asset Mgmt., 249 B.R. 659, 665-6 (Bankr. W.D. Pa. 2000) (denying

settlement upon objection of creditors who would receive less than 1% of settlement proceeds

and would be precluded from pursuing certain litigation); Comm. of Unsecured Creditors of

Interstate Cigar Co. v. Interstate Cigar Distribution Inc. (In re Interstate Cigar Co.), 240 B.R. 816,

825 (Bankr. E.D.N.Y. 1999) (disapproving settlement where there would be more harm to

objecting party than there was a benefit to the estate and thus settlement was not within range of

reasonableness).

44. These cases underscore that deference should be granted to the Equity

Committee's opposition to the Substantial Contribution Settlement. The Equity Committee is the

only constituent that has recoveries at stake in this process. For that reason alone, the Equity
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Committee should be the only party in interest whose views are relevant to the Substantial

Contribution Settlement.

(iii) Other Iridium Factors

45. None of the other Iridium factors supports approval of the Substantial

Contribution Settlement. The paramount interests of creditors are not served by approval of a

Substantial Contribution Settlement whose justification is solely predicated upon settlements that

the Court has yet to consider. The interests of creditors are similarly not served by improper

settlements or a PSA that binds the Debtors and major constituencies to a plan that fails to

maximize value.

E. Section 363 is Inapplicable to the Substantial Contribution Settlement

46. Finally, the Debtors' contention that the Substantial Contribution

Settlement may be considered to be a use of property of the estate and therefore may be

approved if it is within the Debtors' sound business judgment is a strained reading of section

363(b) and an attempt to apply a more forgiving standard to the impermissible PSA. The sole

case cited by the Debtors for this proposition, Northview Motors, Inc. v. Chrylser Motors Corp.,

186 F.3d 346 (3d Cir. 1999) is inapposite. In the Northview case, the court of appeals analyzed

the settlement at issue under section 363 because the Northview Trustee took control of litigation

that was initially commenced by the debtor against Chrysler Motors and secured a settlement

which the debtor and other parties in interest opposed. Id. at 348. The court observed that the

Trustee's settlement implicated estate property because the debtor's claims against Chrysler

constituted property of the estate. Id. at 350.

47. There can be no credible dispute that the reasoning of the Northview

Motors court applying section 363 is not applicable to approval of the Substantial Contribution

Settlement. Here there is no claim initiated by the Debtors that implicates property of the
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Debtors' estate. Rather, the Debtors seek to settle a claim by the Ad Hoc Committee that has not

even been filed. The Debtors do not identify any decision from this District that applies the

debtor's business judgment to a settlement in lieu of the Iridium factors. Even if the business

judgment standard applied, the Debtors have not demonstrated and cannot demonstrate that a $7

million gratuitous payment to professionals in the absence of a benefit to the Debtors' estate is a

legitimate exercise of their business judgment.

CONCLUSION

Wherefore, the Equity Committee respectfully requests the Court deny the relief

requested in the Motion and grant such other relief as is just and proper.

Dated: New York, New York
July 9, 2010
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