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Investcorp Interlachen Multi-Strategy Master Fund Limited (“Interlachen”) 

hereby objects to confirmation of the Joint Chapter 11 Plan of Chemtura Corporation et al., as 

supplemented by the Plan Supplement (the “Plan”).  In support of its Objection, Interlachen 

respectfully states as follows:1

Preliminary Statement 

1. Interlachen is an exempt company organized and existing under the laws of the 

Cayman Islands, with its registered office at Boundary Hall, Cricket Square, P O Box 1111, 

Grand Cayman, KY1-1102, Cayman Islands.  Interlachen holds (a) Class 7 Claims (2009 Notes 

Claims) in the principal amount of $4,000,000,2 (b) Class 8 Claims (2026 Notes Claims) in the 

principal of $6,000,000, and (c) 10,009,000 Class 13a Interests (shares of Chemtura Corporation 

(“Chemtura” or the “Debtor”) common stock). 

2. The Court should deny confirmation because the Plan: 

• is premised on a grossly low enterprise valuation that is contrary to the 
Debtors’ actual reported performance and the market’s objective valuation of 
the Debtors; 

• is not “fair and equitable” to current shareholders because Noteholders3 are 
recovering more than 100% on account of their claims; 

• inappropriately vests Causes of Action (including avoidance actions) in the 
Reorganized Debtors providing a further windfall to the Noteholders who will 
own the majority of the Reorganized Debtors’ stock under the Plan; 

• fails to justify its ill-advised satisfaction and/or settlement of contingent and 
contested claims; 

                                                 
1     Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Plan. 
2     Interlachen discloses its ownership of certain 2009 Note Claims for informational purposes only, and objects to 
confirmation of the Plan solely in its capacity as an equity holder and holder of 2026 Note Claims. 
3     “Noteholders” refers to claimants holding 2009 Claims, 2016 Claims and 2026 Claims. 
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• inequitably contemplates providing current management and certain 
employees with up to 11% of the Reorganized Debtors’ common stock, more 
than double the New Common Stock available for distribution to all current 
shareholders if they accept the Plan, and multiples of what management 
currently owns of the Debtors; 

• inappropriately provides releases to numerous non-debtor parties; and 

• subjects current shareholders to an inappropriate “carrot/stick” voting 
construct. 

3. The proposed Plan seeks to turn over control of the Debtors to the Noteholders 

while guaranteeing only a de minimis return to shareholders, if -- and only if -- they vote to 

accept the Debtors’ fatally flawed Plan.  This, despite the fact that (a) the Debtors are solvent, (b) 

creditors will be paid in full, and (c) there is substantial additional residual value available for 

distribution to shareholders. 

4. The Plan is not “fair and equitable” to shareholders.  The Plan is premised on an 

unsupportable and curiously low enterprise value based on stale financial numbers previously 

generated by an entrenched management team that stands to reap a significant windfall upon 

consummation of the Plan.  Even Lazard Frères & Co., LLC (“Lazard”), the Debtors’ financial 

advisor, acknowledges, as it must, that the Debtors’ asserted enterprise valuation is premised 

upon subjective assumptions provided by the Debtors’ management, and that no independent 

appraisals of the Debtors’ assets were performed.  Further, as discussed below, the Debtors’ 

valuation inexplicably fails to take into account objective market data and the Debtors’ own 

financial reporting. 

5. The artificially low enterprise value and resultant undervaluing of the 

Reorganized Debtors’ equity permits the Noteholders to receive a recovery in excess of their 

Allowed Claims.  This unfair and inequitable result is exacerbated by the Debtors’ proposal to 

vest Causes of Action (including, without limitation, chapter 5 avoidance actions) in the 
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Reorganized Debtors, rather than placing those assets in a trust or otherwise making the proceeds 

available to fund cash distributions to creditors while permitting existing shareholders to receive 

a greater distribution.  Thus, the Noteholders will not only receive direct control of the 

Reorganized Debtors under the Plan, but also will benefit indirectly from any recovery the 

Reorganized Debtors realize from these prepetition Causes of Action. 

6. The Plan further diminishes shareholders’ potential for a meaningful recovery by 

needlessly paying a make-whole and no-call premiums to certain Noteholders and entering into 

ill-conceived settlements with the PBGC and related to Diacytl Claims.  Rather than reinstating 

their existing bond debt at a 6.875% interest rate, the Debtors and management remarkably have 

decided to pay to the Noteholders $70 million in unnecessary premiums for the “privilege” of 

refinancing their bond debt at a higher interest rate and shorter maturity date. 

7. Management also proposes to allocate up to 11% of the equity in the Reorganized 

Debtors to itself and certain employees through the long term incentive program.  The actual 

value of this equity distribution to management is unreasonably and disproportionately high, 

especially in light of the Reorganized Debtors unnecessarily low debt profile.  The Plan proposes 

to maintain a leverage ratio significantly lower than that of the Debtors’ competitors despite the 

fact that Moody’s has indicated that the Reorganized Debtors could retain the same debt rating 

with twice as much debt.  This additional debt would help to provide a meaningful recovery for 

the Debtors’ current shareholders.  However, the Plan proposes a lower leverage ratio in order to 

preserve a larger share of the Reorganized Debtors’ equity for the Noteholders and management 

-- at the expense of existing shareholders. 

8. Millions upon millions of dollars in value that should go to the shareholders under 

the Bankruptcy Code’s (“Code”) priority scheme are improperly and unjustifiably being 
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transferred to the Noteholders and management under the proposed Plan.  The Plan provides an 

out and out windfall for the Noteholders (who will be the new majority economic owners of the 

Reorganized Debtors) and the Debtors’ management at the sole expense of the existing 

shareholders -- the very parties to whom the Debtors owe a fiduciary duty that, under the Plan, 

they seek to evade with an overly broad release. 

9. The Debtors unjustifiably discriminate against their shareholders by attempting to 

coerce their acceptance of the Plan through the use of an inappropriate “carrot/stick” voting 

construct.  Shareholders should not be forced to decide between accepting a certain 5% fixed 

recovery or gambling on the chance for a 10.4% recovery.4  The Debtors are solvent.  Under the 

Plan, all classes other than the shareholders are receiving 100% of the principal and interest 

owed to them (plus, in the case of the 2016 and 2026 Noteholders, a make-whole and no-call 

premium).  Shareholder recovery in this case is not a gift from a senior creditor class -- it is right 

guaranteed by the Code.  All residual value, after the payment of creditors, should flow to the 

shareholders, yet under the Plan it does not. 

10. In short, the Plan is both legally and practically unsound and should not be 

confirmed.  It provides substantially more than payment in full to the Noteholders and an 

unwarranted windfall to management, and imprudently satisfies various contingent and contested 

claims -- all at the expense of the shareholders.  It discriminates against the shareholders by 

forcing them to decide between a fixed or an adjustable recovery, when, in truth, they are entitled 

under the Code to whatever assets remain after payment of all Allowed Claims.  Where, as here, 

the Debtors are solvent and Allowed Claims are being paid in full, shareholders should not be 

                                                 
4     This alternative treatment demonstrates that the Debtors believe their shareholders may be entitled to more than 
double the proposed recovery shareholders are to receive if they vote in favor of the Plan. 
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required to waive their claims to Plan Reserves as a means of securing a guaranteed -- and lower 

-- recovery.  

Objections to Confirmation5 

I. The Plan Is Not Fair And Equitable To Shareholders 

The Plan Is Based on Erroneous Valuation 

11. The Plan is unconfirmable because it undervalues the Debtors’ business.  As a 

result, the Noteholders are receiving substantially more than a full recovery in violation of the 

absolute priority rule. 

12. The Debtors’ valuation fails to take into account substantial market changes that 

continue to improve the Debtors’ business.  Lazard relied on the Debtors’ projections in 

conducting its valuation and “did not independently verify the Projections in connection with 

preparing estimates of Enterprise Value or Equity Value. . . .” See DS, Ex. F at 2.6  Further, “no 

independent valuations or appraisals of the Debtors were sought or obtained in connection [with 

the valuation].”  Id.  The Debtors acknowledge that their financial projections, a key component 

of the Lazard valuation, were last refreshed in April 2010 -- more than five months ago.  See DS, 

Ex. E at 1. 

13. The Debtors’ EBITDAR projection for 2010, which was used in formulating the 

Debtors’ enterprise value, was $301 million.  Actual performance during the 12 months ended 

June 30, 2010, however, shows Adjusted EBITDA of $325 million.7  See Preliminary Offering 

                                                 
5     Interlachen anticipates that the Equity Committee and the United States Trustee will file their own objections to 
the Plan.  Interlachen reserves the right to join in those objections or any other objections following its review 
thereof. 
6     “DS” refers to the Disclosure Statement for the joint Chapter 11 Plan of Chemtura Corporation, et al. [Docket 
No. 3324] 
7     The adjustments included in the Adjusted EBITDA (as defined in the Offering Memorandum) calculations 
contained in the Offering Memorandum and the EBTIDAR calculations in the Financial Projections in the 
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Memorandum, Chemtura Corporation, Senior Notes Due 2018 in the principal amount of 

$450,000,000, at 55 (“Offering Memorandum”).  Further, the Debtors’ July 2010 monthly 

operating report showed revenue up 17% and a $15 million increase in Adjusted EBITDA as 

compared to July 2009.  See Exhibit A. 

14. Not surprisingly, the end result of using stale numbers as a basis for the Debtors’ 

financial projections is a flawed valuation.  The Plan thus cannot be confirmed because it is 

based on a fundamentally flawed and erroneous valuation. 

Markets Agree Asserted Chemtura Enterprise Value Is Too Low 

15. Objective market data corroborates Interlachen’s conclusion that the Debtors’ 

enterprise value is substantially greater than the Lazard valuation. 

16. It is critical to consider the Debtors’ valuation in its proper context.  First, Lazard 

acknowledges that there has been no independent appraisal performed on any of the Debtors’ 

assets and that Lazard is relying solely on information provided by the Debtors’ entrenched 

management -- a group that stands to remain employed and profit handsomely under the Plan.  

Second, because Lazard’s valuation admittedly rests on subjective assumptions provided by a 

self-interested management group, an objective assessment of value provided by a functioning 

market provides a more accurate view of Chemtura’s true value.  Iridium Operating LLC v. 

Motorola, Inc. (In re Iridium Operating LLC), 373 B.R. 283, 291 (Bankr. S.D.N.Y. 2007) 

(“[T]he public markets constitute a better guide to fair value than the opinions of hired litigation 

experts whose valuation work is performed after the fact and from an advocate’s point of 

view.”); see also VFB LLC v. Campbell Soup Co., 482 F.3d 624, 633 (3d Cir. 2007) (“Absent 

some reason to distrust it, the market price is a more reliable measure of the stock’s value than 
                                                                                                                                                             
Disclosure Statement use comparable methodologies, and thus, provide a comparable measure of the Debtors’ 
earnings. 

 6 
 



 

the subjective estimates of one or two expert witnesses.” (internal quotation marks omitted)); In 

re Prince, 85 F.3d 314, 320 (7th Cir. 1996) (“[I]n a properly functioning market, especially 

where the stock is frequently traded among a number of different buyers and sellers, the price 

that buyers are presently willing to pay--and that sellers are willing to accept--for shares of the 

stock is usually the most accurate representation of the present value of the stock’s future cash 

flows.”); Liquidation Trust of Hechinger Inv. Co. v. Fleet Retail Fin. Group (In re Hechinger 

Inv. Co.), 327 B.R. 537, 548 (D. Del. 2005) (“[T]he court will give deference to the prevailing 

marketplace values,…rather than to values created with the benefit of hindsight for the purposes 

of litigation.”) (internal quotation marks and citation omitted). 

17. The equity market has, for an extended period, expressed with its dollars that 

there is significant value in the Debtors’ equity.  From January 4, 2010 through June 17, 2010, 

the day that the Debtors filed their fatally flawed Plan, Chemtura’s common stock traded 

actively.  In fact, during that time, an average of 1.54 million Chemtura shares traded daily with 

an average market capitalization of more than $337 million.  Chemtura’s market capitalization 

peaked during this period at $427 million -- roughly six times the value that the shareholders 

would receive under the Plan.  See Exhibit B. 

18. These trading levels were achieved even before the Debtors’ dramatic 

improvement in earnings and at a time that the Debtors faced significant environmental claims 

(see DS, at 86-7) and an undefined liability on account of the Diacetyl Claims (see DS, at 87-92).  

The equity market’s message -- that Chemtura’s common stock has significant value -- should 

not be ignored. 

19. Bond prices too have reflected a higher enterprise value than that contemplated by 

the Plan.  In fact, from January 4, 2010, through August 31, 2010, the Debtors’ 2016 Notes and 
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2009 Notes have consistently traded above 103 and as high as 118.5.  See Exhibit C.  Even the 

most structurally subordinated 2026 Notes have traded at prices ranging from 90 to 110 during 

much of 2010, with prices as high as 114 despite the risk of reinstatement with a low 6.875% 

coupon and a long-dated maturity.  Id. 

20. Bond trading levels are the result of liquid markets.  According to Trade 

Reporting and Compliance Engine (“TRACE”), there have been 249 trades of at least $1 million 

in the 2016 Notes between January 5, 2010 and August 31, 2010.  Id.  The value of those trades 

likely is materially more than $249 million, as TRACE reports the size of each trade only as 

more than $1 million (without specifying how much more).8  The trading activity set forth in 

Exhibit C demonstrates the liquid trading of the 2016 Notes, the 2009 Notes and the 2026 Notes. 

21. Investors’ willingness to pay premiums for the Debtors’ existing debt instruments 

is clear and objective evidence of the market’s view of the Debtors’ enterprise and equity value  

-- and that the Plan severely undervalues the Debtors. 

Noteholders Will Receive More Than Full Recovery 

22. By undervaluing the enterprise, the Debtors have undervalued the new common 

stock to be issued under the Plan.  The Noteholders thus are receiving a recovery well in excess 

of the amount of their Allowed Claims. 

23. Code section 1129(b)(1) requires that a nonconsensual plan must be “fair and 

equitable” to dissenting classes.  The “fair and equitable” standard requires that, with respect to a 

dissenting class of interests, “the holder of any interest that is junior to the interests of such class 

                                                 
8     For a description of TRACE reporting guidelines, please see the TRACE Trade Reporting and Compliance 
Engine User Guide, Version 2.4 - March 31, 2010, p. 50, a copy of which can be found at 
(http://www.finra.org/Industry/Compliance/MarketTransparency/TRACE/Documentation). 
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will not receive or retain under the plan on account of such junior interest any property.”  Code 

§ 1129(b)(2)(C). 

24. A corollary to this absolute priority rule is that senior creditors cannot receive a 

greater than 100% recovery on their claims; excess value must be allocated to junior classes of 

debt or equity.  In re Granite Broadcasting Corp., 369 B.R. 120, 140 (Bankr. S.D.N.Y. 2007); In 

re Exide Techs., 303 B.R. 48, 61 (Bankr. D. Del. 2003); see also In re P.J. Keating Co., 168 B.R. 

464, 469-70 (Bankr. D. Mass. 1994) (“An uncodified aspect of the fair and equitable rule 

governing the cram down of interests is that no class of creditors be paid more than in full.”) 

(citing H.R. Rep. No. 95-595, at 410 (1977), reprinted in 1978 U.S.C.C.A.N. 5787, 6370); 7 

Collier, Bankruptcy ¶ 1129.03[4][a][ii] at 1129-83 (16th ed. 2010) (“Once the participant 

receives or retains property equal to its claim, it may receive no more.”). 

25. The Debtors bear the burden of establishing that the Plan meets the requirements 

of Code section 1129(b), including the requirement that the plan’s treatment of dissenting classes 

is fair and equitable.  In re DBSD N. Am., Inc., 419 B.R. 179, 204 (Bankr. S.D.N.Y. 2009), aff'd 

sub nom. Sprint Nextel Corp. v. DBSD N. Am., Inc. (In re DBSD N. Am., Inc.), No. 09-Civ-

10156, 2010 U.S. Dist. LEXIS 33253 (S.D.N.Y. March 24, 2010) (“To confirm a plan that hasn’t 

been accepted by all impaired classes (thereby failing to satisfy section 1129(a)(8)), the plan 

proponent must show that the plan ‘does not discriminate unfairly’ and is ‘fair and equitable’ 

with respect to the non-accepting impaired classes.”).  Accordingly, it is also the Debtors’ burden 

to demonstrate that no senior class is receiving distributions valued at more than 100% of its 

claims.  See Exide, 303 B.R. at 58, 61. 

26. In Exide, a committee objected to the debtors’ plan of reorganization asserting 

that, among other things, the plan was drafted for the benefit of the debtors’ prepetition lenders 
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who would receive more than the full value of their claims under the terms of the plan at the 

expense of junior creditors and interest holders.  Id. at 58.  As in this case, the dispute revolved 

around competing views of the debtors’ enterprise value. 

27. The Exide committee’s valuation expert testified that “plans providing 

management and/or senior creditors with the majority of stock or other options in the reorganized 

company is a strong indicator that the debtor is being undervalued, resulting in a windfall for 

management and senior creditors.”  Id. at 60.  After reviewing the valuation testimony, the court 

held that the Exide’s plan undervalued the company, producing a prohibited windfall for the 

prepetition lenders in violation of Code section 1129(b), and denied confirmation of Exide’s 

plan. 

28. Here, as in Exide, the Debtors’ proposed Plan undervalues the company and 

provides the Noteholders with a majority of the equity in the Reorganized Debtors, producing an 

unjustifiable windfall for those creditors.  As the Equity Committee undoubtedly will show at the 

confirmation hearing, the Debtors’ enterprise value is substantially greater than the valuation 

ranges suggested by Lazard and results in the Noteholders receiving more than a 100% recovery. 

Plan Does Not Attempt To Provide Highest Cash Return To Creditors Or  
Preserve Equity Value For Shareholders  

29. Upon consummation of the Plan, all retained Causes of Action, including (a) all 

breach of contract claims, (b) claims under section 362 or chapter 5 of the Code, and (c) state 

fraudulent transfer claims, will vest in the Reorganized Debtors.  See Plan, § 5.23.  By vesting 

the retained Causes of Action in the Reorganized Debtors, the Noteholders will receive a 

disproportionate share of the Reorganized Debtors’ equity and will receive the benefit of the 

Causes of Action successfully prosecuted by the Debtors.  These claims constitute a valuable 
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asset that should be used to provide a greater cash recovery for creditors and, accordingly, a 

larger equity stake in the Reorganized Debtors for current shareholders. 

30. The Plan should include a mechanism, such as a call option, permitting the 

Debtors for some limited period of time to redeem a portion of the shares paid to the Noteholders 

for cash generated from prosecution of the Causes of Action.  Instead, the Debtors are handing 

over what amounts to a double recovery to the Noteholders: namely, the Noteholders receive a 

controlling interest in the Reorganized Debtors and the benefit of the Causes of Action through 

increased equity value and/or dividend payments. 

31. The failure to include a mechanism, such as a limited call option on shares 

distributed to the Noteholders, that would pay creditors in cash while preserving equity value for 

shareholders is further evidence that the Noteholders and management view the Reorganized 

Debtors’ equity as worth substantially more than implied by the Plan. 

Rights Offering Cap Is Nonsensical 

32. The cap on the Rights Offering contained in the Plan Support Agreement is 

further evidence that the shares in the Reorganized Debtors are undervalued.  The Plan limits the 

Rights Offering shares available to the existing shareholders to $100 million in the aggregate at 

the depressed enterprise value ascribed to the Debtors in the Plan.  As contemplated by the Plan, 

the proceeds of the Rights Offering would be used to increase the amount of cash (versus New 

Common Stock) that Noteholders would receive in satisfaction of their Claim. 

33. Were the Noteholders truly interested in a cash payout, however, there would not 

be a $100 million cap (indeed, the Noteholders should have requested a $100 million floor, not 

cap, on the Rights Offering).  Rational Noteholders would be expected to prefer to receive a 

higher percentage of cash than New Common Stock in satisfaction of their Claims.  Instead, the 
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Noteholders here have preconditioned their support for this Plan on the $100 million cap, which 

assures their receipt of a disproportionate share of undervalued equity.  Capping the Rights 

Offering serves to shift value to the Noteholders and away from the shareholders because 

Noteholders will receive a higher percentage of undervalued New Common Stock than they 

otherwise might receive without the cap. 

The Plan Unnecessarily And Inappropriately Satisfies And/Or Settles  
Contingent And Contested Claims  

34. The Plan unnecessarily and inappropriately provides for the satisfaction of various 

contingent and contested claims asserted against the Debtors.  The Debtors, however, fail to 

provide any justification whatsoever for their proposed satisfaction and/or “settlement” of these 

claims under Code section 1123(b)(3)(A).  The settlements and payments permanently impair 

current shareholder value for the sole benefit of the Noteholders and management, the Debtors’ 

primary future shareholders. 

35. This unwarranted transfer of value is particularly troubling in the case of the 

Debtors’ management.  By settling and satisfying contingent and contested Claims, management 

is delivering to itself and certain employees an up to 11% stake in a “cleaner” reorganized 

company -- at the expense of the existing shareholders.  Many of these contingent and contested 

Claims, rather than being satisfied and receiving distributions of cash or New Common Stock as 

contemplated by the Plan, should be reinstated as obligations of the Reorganized Debtors and 

addressed in the ordinary course of the Reorganized Debtors’ business. 
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1. Noteholder Settlements Are Inappropriate 

36. The Plan proposes to pay certain of the Noteholders $70 million in make-whole 

and non-call premiums pursuant a so-called “settlement” under Code section 1123 and 

Bankruptcy Rule 9019. 

37. Courts consider several factors in determining whether to approve a settlement, 

including: (a) the balance between the likelihood of success compared to the present and future 

benefits offered by the settlement; (b) the prospect of complex and protracted litigation if the 

settlement is not approved; (c) the proportion of the class members who do not object or who 

affirmatively support the proposed settlement; (d) the relative benefits to be received by 

individuals or by groups of the class; (e) the nature and breadth of releases to be obtained by 

officers and directors; and (f) the extent to which the settlement is the product of arms-length 

bargaining.  Committee of Unsecured Creditors of Interstate Cigar Co. Inc. v. Interstate Cigar 

Distribution, Inc. (In re Interstate Cigar Co., Inc.), 240 B.R. 816, 822 (Bankr. E.D.N.Y. 1999), 

(citing In re Texaco, Inc., 84 B.R. 893, 902 (Bankr. S.D.N.Y. 1988) (denying approval of 

settlement where (i) “the settlement amount pales in comparison to the potential value of the 

litigation,” and (ii) creditors, who had the most to lose if the settlement was approved, opposed 

the settlement)).  The Debtors bear the burden of proof to establish sufficient facts showing that a 

settlement is fair, equitable, and reasonable given the particular circumstances of the case.  

Goodwin v. Mickey Thompson Entm’t Group, Inc. (In re Mickey Thompson Entm’t Group, Inc.), 

292 B.R. 415, 420 (9th Cir. B.A.P. 2003); In re TCI 2 Holdings, LLC, 428 B.R. 117, 135-39 

(Bankr. D.N.J. 2010). 

38. Here, the Plan proposes to pay the 2016 Noteholders a make-whole premium, and 

the 2026 Noteholders a non-call premium despite several compelling arguments that the 

underlying notes can (and should) be reinstated.  See DS at 177-79; JPMorgan Chase Bank, N.A. 
 13 
 



 

v. Charter Commc’ns Operating, LLC (In re Charter Commc’ns), 419 B.R. 221 (Bankr. 

S.D.N.Y. 2009) (held, Debtors entitled to reinstate prepetition debt).  This purported settlement 

is illusory -- the Noteholders apparently demanded $70 million and the Debtors agreed to pay it.  

The proposed settlement is no settlement at all -- it is an outright capitulation to a zealous 

Noteholder constituency, intent on achieving control of the Reorganized Debtors, by a 

management team focused more on job preservation and maximizing its own recovery than on 

satisfying its fiduciary obligations to the Debtors’ shareholders. 

39. Further, the Debtors have not adequately demonstrated how the proposed 

“settlement” benefits the shareholders, the class that will ultimately fund this settlement.  The  

Disclosure Statement, is utterly devoid of any justification at all for the proposed Noteholder 

settlement.  In fact, to the contrary, the Debtors described numerous defenses in the Disclosure 

Statement to the Noteholders’ arguments that they are entitled to their premiums, yet they simply 

surrendered without a fight.  Accordingly, the Debtors fall far short of meeting the requirement 

that they establish facts to support a finding that the proposed settlements are fair and equitable. 

40. Finally, as a practical matter, the Noteholder settlement simply makes no sense.  

The Debtors’ intent is to replace their existing low-interest bond debt with new bond debt at a 

higher interest rate (7.875% coupon rate on the proposed new financing versus the 6.875% 

coupon rates on the 2016 Notes and 2026 Notes) and with a shorter-dated maturity (than the 

2026 Notes).  For the “privileges” of a higher interest rate and a shorter maturity, the Debtors 

would incur unnecessary fees and other transaction costs in addition to the $70 million of make-

whole and non-call premiums.  After taking into consideration these various costs, and 

incorporating the proposed make-whole and non-call premiums into the cost of refinancing, the 

Debtors are issuing bonds with an effective interest rate of over 12%.  See Exhibit D. 
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41. Reinstating the 2016 Notes and the 2026 Notes would eliminate the $70 million 

make-whole and non-call premiums, would reduce the costs of the new financing to those 

amounts already -- and unnecessarily -- expended, and would leave the Reorganized Debtors 

with a healthy balance sheet and lesser interest rate.  The Debtors’ purported business judgment 

should not be used as a shield to permit management to enter into imprudent, foolish and 

unnecessary settlements at the expense of the existing shareholders. 

2. PBGC Settlement Is Not Necessary 

42. The Plan’s proposed $50 million PBGC settlement is not necessary because the 

Debtors’ pension is not underfunded on a statutory basis.  Further, on a financial basis, the 

Debtors’ pension plan is not in a materially different position than the pension plans of similar 

companies.  According to Standard and Poor’s, 64% of pension plans  of the S&P 500 companies 

(322 companies out of 500) are underfunded by a total $260 billion.  See Exhibit E, at 6 and 9.  

The Debtors’ 2009 Annual Report shows that the Debtors’ qualified pension plan was 

underfunded by 28%.  See Exhibit F and Chemtura Corp., Annual Report (Form 10-K), at 102-

103 (Mar. 12, 2010).  That funding level is in line with the 13 chemical companies included in 

the S&P 500.  See Exhibit F. 

43. Similar to the Noteholder settlement, the Debtors appear to have simply rolled 

over, seemingly offering the PBGC everything it demanded.  Also similar to the Noteholder 

settlement is the Debtors’ abject failure to show that the settlement with the PBGC is fair, 

equitable, and reasonable given the particular circumstances of the case. 

44. Notably, it is once again the Reorganized Debtors, Noteholders, and management 

that will benefit from the PBGC “settlement” and the payments described above.  And once 

again, the benefit comes at the expense of current shareholders, who unjustifiably bear the 

ultimate cost of the settlement. 
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3. Diacetyl Settlements Should Ride Through Bankruptcy Case And Be Addressed In the 
Ordinary Course Of The Reorganized Debtors Business 

45. The Plan proposes to settle Diacetyl Claims rather than litigating them in the 

ordinary course of the Reorganized Debtors’ business.  That the Debtors never disclosed 

Diacetyl Claims in their pre-petition SEC filings is a clear indication that the Debtors believe 

these claims are ordinary course business obligations and immaterial to the Debtors’ overall 

businesses and performance.  However, under the Plan, the Debtors seek to settle the Diacetyl 

Claims by distributing a substantial amount of value that could otherwise go to shareholders, 

rather than vigorously pursuing payment of these claims through insurance proceeds. 

46. The Debtors believed that they had $240 million of insurance coverage to cover 

the potential liabilities associated with the Diacetyl Claims.  Transcript of April 19, 2010, 

169:20-25 [Docket No. 2539].  Nevertheless, the Debtors have reached a settlement with AIG, 

their insurer, that will cap AIG’s obligations to pay benefits at only $35 million of the first $70 

million that is paid to current Diacetyl claimants.  The Debtor’s settlement with AIG eliminates 

the estates’ access to up to $205 million in insurance proceeds and means that the Diacetyl 

Claims will be settled primarily on the backs of the shareholders.  This is yet another example of 

the Debtors needlessly settling contingent claims at costs that far exceed the potential benefit of 

litigation and at the sole expense of their shareholders. 

The Plan Provides Inequitable Stock Distribution To Management 

47. The Plan Supplement filed on September 2, 2010 (the “Plan Supplement”) 

contains a proposed long-term incentive plan (the “LTIP”) that would provide certain of the 

Debtors’ employees and board members with up to 11% of the Reorganized Debtors’ stock.  In 

addition to distributions under the LTIP, the Debtors also seek approval of an Emergence 

Incentive Plan (the “EIP”) that will provide further stock distributions to employees.  As a result, 
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stock distribution to the Debtors’ employees and board members may be more than double the 

proposed distribution to all current shareholders.  Like other actions by the Debtors discussed 

above, distributions under the LTIP and EIP are grossly inequitable to current shareholders. 

48. In addition, the value of management’s potential stake in the Reorganized Debtors 

is significantly enhanced by the Reorganized Debtors’ unnecessarily low debt profile.  This 

appears to be at odds with management’s fiduciary duty to existing shareholders.  It is clear that 

the Reorganized Debtors could sustain a higher debt load and still retain a flexible balance sheet.  

Perhaps most important, the incurrence of additional debt would help to provide a recovery to the 

Debtors’ current shareholders.  The Debtors’ Plan proposes a balance sheet with a debt/Adjusted 

EBITDA level of 2.3x (based on Adjusted EBITDA for the 12 months ended June 30, 2010).  

See Offering Memorandum, at 20.  Moody’s rating report for Debtors’ newly issued bonds 

supports our view that the Debtors can prudently support more debt.  See Moody’s Investor 

Service Report, Aug. 9, 2010, a copy of which is attached hereto as Exhibit G.  In particular, 

Moody’s report states that Debtors could have twice as much debt and keep the same Moody’s 

rating. 

49. The willingness of current shareholders to invest significant dollars behind a 

much higher debt load speaks volumes about the Debtors’ supportable debt load.  For instance, 

two members of the Equity Committee have expressed a willingness to invest $470 million in the 

New Common Stock behind a proposed debt load of $1.35 billion -- $600 million more than the 

Debtors’ proposed debt levels under the Plan.  Thus, the Debtors’ could increase their leverage 

providing a greater recovery for the shareholders who own the fulcrum security in this case, 

while still generating additional liquidity. 
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The Plan Releases Are Overly Broad 

50. Article XI of the Plan also provides overly broad releases in violation of the Code.  

Specifically section 11.3 of the Plan provides that each holder of a Claim or Interest will fully 

release and discharge from liability the Released Parties, including the Debtors’ directors and 

officers, the Creditors’ Committee, the Ad Hoc Bondholders’ Committee, the DIP Agent and 

DIP Lenders. 

51. The Second Circuit in Deutsche Bank AG v. Metromedia Fiber Network, Inc. (In 

re Metromedia Fiber Network, Inc.) explained the danger of providing non-debtors with a 

release: 

[N]ondebtor release is a device that lends itself to abuse. By it, a 
nondebtor can shield itself from liability to third parties.  In form, 
it is a release; in effect, it may operate as a bankruptcy discharge 
arranged without a filing and without the safeguards of the Code. 
The potential for abuse is heightened when releases afford blanket 
immunity. 

416 F.3d 136, 142 (2d Cir. 2005). 

52. As the Second Circuit explained, “it is clear that such a release is proper only in 

rare cases.”  Id. at 141.  Here, the Debtors provide no justification for providing the Release 

Parties with blanket releases under the Plan.  There is no evidence that the Debtors’ case is a 

“rare case.”  Thus, the Plan’s releases are per se impermissible absent exclusion of these non-

debtor parties. 

II. The Plan Unjustifiably Discriminates Against Shareholders Based On Their Vote 

53. The Debtors’ use of a so-called “carrot/stick” provision in the Plan is wholly 

inappropriate.  In exchange for voting in favor of the Plan, the Debtors guarantee that 

shareholders will receive their pro rata share of 5% of the Reorganized Chemtura equity (subject 

to dilution of the management incentive plans) and the right to participate in the Rights Offering.  
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However, the Debtors assert that shareholders may receive as little as 1.6% of the equity if they 

vote to reject the plan.  Further, if the shareholders accept the plan, then any excess value in the 

Plan Reserves will be returned to the Reorganized Debtors.  Thus, to secure a guaranteed return 

from the Debtors, the shareholders are forced to part with a potential additional source of 

recovery to which they would otherwise be entitled under the Code.  This additional source of 

recovery will instead inure to the benefit of the Noteholders, as the new majority owners of the 

Reorganized Debtors, and the Reorganized Debtors’ management. 

54. The Creditors’ Committee’s reliance on In re Adelphia Commc’ns Corp., 368 

B.R. 140 (Bankr. S.D.N.Y. 2007) as permitting the Debtors’ use of the carrot/stick in the Plan is 

misguided.9  Official Committee of Unsecured Creditors’ Memorandum of Law in Support of 

Confirmation of the Plan, dated September 3, 2010, [Docket No. 3780], ¶¶ 84-86.  First, 

Adelphia was a consensual bankruptcy case in which all 30 impaired classes voted in favor of the 

plan.  Adelphia, 368 B.R. at 258.  Therefore, the “fair and equitable” requirement under Code 

§ 1129(b), and thus the absolute priority rule, was not implicated.  Id.  Second, the equity 

committee in Adelphia was hopelessly out of the money.  Id. at 275-76; see also In re Drexel 

Burnham Lambert Group, Inc., 138 B.R. 714, 717 (Bankr. S.D.N.Y. 1992).  Indeed, the Adelphia 

court explained the limitations of its holding:   

This “carrot and stick” provision, by which a creditor is offered an 
inducement to vote on a plan of reorganization, is not inconsistent 
with any provision of the Code -- though I’d prefer to qualify that 
general statement to make it applicable if (but only if) the 
inducement is to give a stakeholder more than it would be 
entitled to, rather than to threaten to take an existing right away. 

368 B.R. at 275-76 (emphasis added). 

                                                 
9     The Debtors and the Ad Hoc Committee of Bondholders failed to adequately address the appropriateness of the 
carrot/stick provision in their confirmation briefs. 
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55. Here, the Debtors are solvent.  The correct inquiry is how much the current 

shareholders are entitled to, not whether the current shareholders are entitled to any distribution 

at all.  As will be shown at the confirmation hearing, current shareholders are entitled to much 

more than their pro rata share of 5% of the Reorganized Debtors’ stock.  Thus, the Debtors use of 

the carrot/stick provision is grossly inappropriate. 

Conclusion 

For all of the foregoing reasons, Interlachen requests that the Court deny 

confirmation of the Plan and grant it such other relief as is just. 

 
Dated: September 9, 2010 SCHULTE ROTH & ZABEL LLP 
 New York, New York Attorneys for Investcorp Interlachen Multi-

Strategy Master Fund Limited 
  
  
 By: /s/ Lawrence V. Gelber 
 Lawrence V. Gelber 
 (A Member of the Firm) 
 James T. Bentley 
  
 919 Third Avenue 
 New York, New York 10022 
 Tel: (212) 756-2000 
 Fax: (212) 593-5955 
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