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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
X

In re:
VISTEON CORPORATION, et al.,
Debtors.

:
:
:
:
:
:

X

AD HOC EQUITY COMMITTEE,
Movants,
-againstPREPETITION TERM AGENT,
OFFICIAL COMMITTEE OF UNSECURED
CREDITORS AND
VISTEON CORPORATION, et al.,
Respondents.

:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
:
x

Chapter 11 Case No.
09 – 11786 (CSS)
(Jointly Administered)

Ref. Nos. 2720, 2942, 2944,
2945 and 2983

REPLY OF AD HOC EQUITY COMMITTEE IN
VISTEON CORPORATION IN SUPPORT OF ITS MOTION
FOR ORDER DIRECTING APPOINTMENT OF EXAMINER
PURSUSANT TO SECTION 1104(C)(2) OF THE BANKRUPTCY CODE
The Ad Hoc Committee of Equityholders (the “Ad Hoc Equity Committee”)1 in
the chapter 11 cases of Visteon Corporation (“Visteon” or the “Company”) and its debtor
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The members of the Ad Hoc Equity Committee collectively hold 12.89% of the outstanding common stock of
Visteon. For the sake of clarity, the Ad Hoc Equity Committee does not comprise the certain group of
shareholders moving for an order directing the appointment of a statutory equityholders committee. See Motion
of Various Shareholders for an Order Appointing an Official Committee of Equity Security Holders [Docket
No. 2834].
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affiliates, as debtors in possession (collectively, the “Debtors”),2 files this reply (the “Reply”) in
support of its Motion, dated April 2, 2010, for an Order Directing The Appointment of an
Examiner Pursuant to Section 1104(c)(2) of The Bankruptcy Code [Docket No. 2720] (the
“Motion”) and in reply to the objections thereto filed by the Prepetition Term Agent [Docket No.
2942] (the “Term Lender Objection”), the Official Committee of Unsecured Creditors [Docket
No. 2944] (the “Unsecured Objection”) and the Debtors [Docket No. 2945] (the “Debtors’
Objection”, together with the Term Lender Objection and Unsecured Objection, the
“Objections”). In reply, the Ad Hoc Equity Committee respectfully represents:
RESPONSE
A.

The Standard for the Mandatory Appointment of an Examiner Is Clearly Met In
These Cases
1.

Section 1104(c) of the Bankruptcy Code plainly sets forth that in a case such as

this one, with liquidated, unsecured debts exceeding $5,000,000, the Court “shall” appoint an
examiner on the motion of any party in interest or the U.S. Trustee. See 11 U.S.C. § 1104(c).
The word “shall” must be interpreted according to its plain meaning. See Perrin v. United
States, 444 U.S. 37, 42 (1979) (interpreting words according to their plain meaning is a
fundamental canon of statutory construction). Not surprisingly, Courts have consistently
2

The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, are: Visteon Corporation (9512); ARS, Inc. (3590); Fairlane Holdings, Inc. (8091); GCM/Visteon
Automotive Leasing Systems, LLC (4060); GCM/Visteon Automotive Systems, LLC (7103); Halla Climate
Systems Alabama Corp. (9188); Infinitive Speech Systems Corp. (7099); MIG-Visteon Automotive Systems,
LLC (5828); SunGlas, LLC (0711); The Visteon Fund (6029); Tyler Road Investments, LLC (9284); VC
Aviation Services, LLC (2712); VC Regional Assembly & Manufacturing, LLC (3058); Visteon AC Holdings
Corp. (9371); Visteon Asia Holdings, Inc. (0050); Visteon Automotive Holdings, LLC (8898); Visteon
Caribbean, Inc. (7397); Visteon Climate Control Systems Limited (1946); Visteon Domestic Holdings, LLC
(5664); Visteon Electronics Corporation (9060); Visteon European Holdings Corporation (5152); Visteon
Financial Corporation (9834); Visteon Global Technologies, Inc. (9322); Visteon Global Treasury, Inc. (5591);
Visteon Holdings, LLC (8897); Visteon International Business Development, Inc. (1875); Visteon International
Holdings, Inc. (4928); Visteon LA Holdings Corp. (9369); Visteon Remanufacturing Incorporated (3237);
Visteon Systems, LLC (1903); Visteon Technologies, LLC (5291). The location of the Debtors’ corporate
headquarters and the service address for all the Debtors is: One Village Center Drive, Van Buren Township,
Michigan 48111.
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interpreted the term “shall” to mean “mandatory”. See, e.g., Lopez v. Davis, 531 U.S. 230, 241
(2001) (“Congress used ‘shall’ to impose discretionless obligations”); Lexecon Inc. v. Milberg
Weiss Bershad Hynes & Lerach, 523 U.S. 26, 35, 118 S.Ct. 956, 962 (1988) (“the mandatory
‘shall’ … normally creates an obligation impervious to judicial discretion”); Bell Atlantic-New
Jersey, Inc. v. Tate, 962 F.Supp. 608, 616 n.6 (D.N.J. 1997) (“The word ‘shall’ when utilized in
laws, directives, and the like, means ‘must’ or ‘is or are obligated to.’”); Williamsport Sanitary
Auth. v. Train, 464 F.Supp. 768, 772 n.1 (M.D. Pa. 1979) (“shall” connotes a mandatory intent).
2.

Numerous courts, including the only circuit court to address the question, have

followed this plain meaning of the statute to support the mandatory nature of examiner
appointments. See In re Revco D.S., Inc., 898 F.2d 498, 501 (6th Cir. 1990) (“[W]e find that the
appointment of an examiner is mandatory under §1104(b)(2).”); In re Walton, 398 B.R. 77, 81
(Bkrtcy. N.D. Ga. 2008) (“[E]very district court and nearly every bankruptcy court that has
confronted the question has also read the provision to be mandatory on its face.”); In re Loral
Space & Communications, Ltd., 2004 WL 2979785, *4 (S.D.N.Y. 2004), rev'g 313 B.R. 577
(Bankr. S.D.N.Y. 2004) (“As stated in Collier on Bankruptcy, ‘Section 1104(c)(2) does not leave
any room for the court to exercise discretion about whether an examiner should be appointed, as
long as the $5,000,000 threshold is met and a motion for appointment of an examiner is made by
a ‘party in interest.’”); In re UAL Corp., 307 B.R. 80, 84 (Bankr. N.D. Ill. 2004) (examiner
appointment is mandatory if requirements of section 1104(c)(2) are satisfied); In re Big Rivers
Electric Corp., 213 B.R. 962, 965-966 (Bankr. W.D. Ky. 1997) (examiner appointment required
as a matter of law).
3.

To evade the clear meaning of the statute, each of the Objections argues that the

phrase “as is appropriate” modifies the phrase “shall order the appointment of”, such that the
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decision to appoint an examiner is left to the discretion of the Court. See Term Lender Objection
at 2-3; Unsecured Objection at 7-9; Debtors’ Objection at 4-6. This is an incorrect reading of the
statute. Read plainly, the phrase “as is appropriate” modifies the term “investigation,” and does
not render appointment discretionary. Regardless, when applied to the facts of these cases, even
this incorrect statutory interpretation supports the appointment of an examiner because there is
an appropriate investigation to be undertaken. Among other items to be investigated, the Ad Hoc
Equity Committee submits the following: (i) current management’s failure and refusal to
formulate plans based on the market’s determination of enterprise value; (ii) the Debtors’
opposition to all efforts of shareholders to protect their interests, including opposing the
appointment of a statutory shareholders’ committee and negotiating lock-up and plan support
agreements throwing obstacles in shareholders’ ability to realize the estates’ equity value; (iii)
the Debtors’ projections routinely and grossly understating operating results, particularly nearterm results, which almost appear intentional; and (iv) current management negotiating options
for themselves.
4.

Indeed, courts have dismissed the statutory mandate for examiner appointment

only in rare cases and on facts inapposite to the present circumstances. See Unsecured Objection
at 6-9. For instance, in Spansion, the Court rested its decision on findings that the parties had the
opportunity to fully investigate material issues, and merely diverged on opinions related to
confirmation. See In re Spansion, 2010 WL 1292837, *7 (Bankr. D. Del. April 1, 2010).
5.

The situation in Spansion could not be farther from the facts before this Court.

First, there has been no opportunity to fully investigate material issues. By the time shareholders
began to learn the true facts underlying valuation and to organize, the Debtors were already
projecting results to support insolvency and locking themselves into a chapter 11 plan requiring
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the extinguishment of equity. Second, the Debtors have fought their owners every step of the
way insofar as attempting to block competing plans and a statutory equity committee. Indeed,
the Debtors just this morning filed a plan support agreement locking themselves into yet another
plan extinguishing equity. The Debtors have taken every step available to maintain the unlevel
playing field on which they spend unlimited estate resources to extinguish equity. Third, the
Debtors will surely argue they have no duty to propose the best plan – only a confirmable one.
While we submit their plan will not be confirmable, an examiner is the only available method to
bring to light the Debtors’ subtle actions to squelch any results, projections, and plans that can
enable shareholders to realize value. Notably, by the terms of the statute (section 1125(a)(1)),
disclosure statements are not required to disclose “any other possible or proposed plan.” See 11
U.S.C. §1125(a)(1).
6.

On February 26, 2010, the Debtors released 2009 year-end financial results that

dramatically changed the course of these cases. The Debtors’ enormously improved financial
performance, as well as the market’s reflection of the bright prospects for the automotive sector
and the economy as a whole, have rendered the Debtors’ intended path for these cases illegal and
improvident. Indeed, prior to the release of the 2009 financial results, the Debtors filed a plan
that provided no recovery for unsecured debt, much less equity. Now, that same unsecured debt
is trading above par plus accrued interest. To pretend that this is a typical case where the Debtor
has worked over the course of a year towards an inevitable plan that extinguishes equity is
disingenuous. Yet, despite these different circumstances, the Debtors remain on approximately
the same path as before and continue to stand behind a plan that rests on erroneous valuations
and projections simply unsupported and refuted by the currently improving financial landscape.
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7.

Moreover, the Ad Hoc Equity Committee agrees with the U.S. Trustee that the

Court in Spansion “failed to follow the clear and unambiguous language of the statute.” United
States Trustee’s Statement with Respect to The Motion of The Ad Hoc Equity Committee in
Visteon Corporation for Order Directing the Appointment of an Examiner Pursuant to Section
1104(c)(2) of the Bankruptcy Code at 5. Notably, the confirmation requirements in Bankruptcy
Code section 1129(a)(1)-(3) together require that a plan and its proponent comply with all law.
Based on Spansion, therefore, one could argue there is never a basis for appointing an examiner
because every issue to be investigated (i.e., whether the estate value can be increased by suing
current and former management and directors, whether the plan is consistent with fiduciary
duties of officers and directors, etc.) can be part of confirmation.
8.

While the appointment of an examiner is mandatory, the scope of the

investigation and resources available to the examiner are left to this Court’s discretion. Contrary
to the interpretation of the Respondents, however, the scope is not limited to the instances listed
in section 1104(c), as such subsection introduces such instances with the prefatory language
“including”. See Unsecured Objection at 9-10. Section 102(3) of the Bankruptcy Code
expressly states the word “including” does not limit its construction. See 11 U.S.C. § 102(3)
(“includes” and “including” are not limiting). Indeed, courts have interpreted the use of the term
“including” and section 102(3) in this manner. See, e.g., American Sur. Co. of New York v.
Marotta, 287 U.S. 513 (1933) (“include” is frequently if not generally, used as a word of
extension or enlargement rather than as one of limitation or enumeration); Highway and City
Freight Drivers, Dockmen and Helpers, Local Union No. 600 v. Gordon Transports, Inc., 576
F.2d 1285 (8th Cir. 1978) (the fact that the statutory definition phrased in terms of what the word
“includes” does not specifically mention a particular category does not imply the category falls
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outside the definition); In re Hathaway Ranch Partnership, 116 B.R. 208, (Bkrtcy.C.D.Cal.
1990) (the words “includes” and “including” are not limiting), In re Ionosphere Clubs, Inc., 101
B.R. 844 (Bankr. S.D.N.Y. 1989) (appearance of word “including” in the statute renders list as
not all inclusive), but see In re Adelphia Communications Corp., 336 B.R. 610, 656 (Bankr.
S.D.N.Y. 2006) (these “‘words’ are nevertheless known by the company they keep”).
Nonetheless, the Ad Hoc Equity Committee submits that the scope of investigation requested in
the Examiner Motion falls with the plain language of the instances identified in section 1104(c).
B.

The Debtors Actually Admit They Believe They Have No Fiduciary Duties To
Shareholders
9.

In their Objection, the Debtors contend they no longer owe fiduciary duties to

their shareholders because they believe Debtors are insolvent:
“As the Debtors’ valuation analysis shows,3 the Debtors are insolvent and their
shareholders are not entitled to a recovery. Thus, the Debtors’ fiduciary duties run
to their creditors, not equity holders. See Commodity Futures Trading Comm’n v.
Weintraub, 471 U.S. 343, 355 (1985) (‘In cases in which it is clear that the estate
is not large enough to cover any shareholder claims, the trustee’s (actions) will
benefit only creditors, but there is nothing anomalous in this result; rather it is in
keeping with the hierarchy of interests created by the bankruptcy laws’).
Moreover, the conduct of the Debtors has been consistent with the goal of
maximizing the value of their estates for the benefit of all stakeholders including
equity holders.”
Debtors’ Objection at 8-9 (emphasis in original). Notably, the Debtors’ quotation from
Weintraub assumes a “clear” case of insolvency and even then does not say what the Debtors’
cite it for, namely that upon insolvency the Debtors’ fiduciary duties run to creditors and not
equity holders. The Supreme Court in Weintraub was merely making the unremarkable
3

Ironically, the Debtors rely on their “valuation,” which was prepared by Rothschild (the Debtors’ financial
advisor), to justify dereliction of their fiduciary duties, but then mock such valuations elsewhere in their
Objection. See Debtors’ Objection at 4 (pejoratively accusing the Ad Hoc Equity Committee of resorting to
“desktop valuation theories”) and fn. 11 (“This Court has recognized that experts have the ability to manipulate
comparables to obtain a valuation to support their position.”). If, as the Debtors suggest, expert reports are
truly unreliable, then one would presume that the Debtors would rely on the market to establish value. To the
contrary, the Debtors wholly ignore the market.
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observation that any incremental value created by the actions of the debtor (or trustee) will inure
to the benefit of the party entitled to that value (i.e., the waterfall priority system). By making
the argument that they no longer owe duties to their shareholders, the Debtors are essentially
admitting that they are ignoring the shareholders’ interests.
10.

To further justify the abandonment of their duties, the Debtors cite N. Am.

Catholic Educ. Programming Found. Inc. v. Gheewalla, 930 A.2d 92 (Del. 2007). In doing so,
however, they quote a snippet from the tenth page (while ignoring the first nine pages) to support
the contention that Gheewalla held that the fiduciary duties of an insolvent debtor shift from
shareholders to creditors. See Debtors’ Objection at 9 (citing Gheewalla for the Debtors’
assertion that “when a company becomes insolvent, the company’s fiduciary duties shift from its
shareholders to its creditors who would receive any increase in value.”). Nowhere in Gheewalla
does the court rule or reason that the fiduciary duties to shareholders disappear or shift when the
‘zone of insolvency’ becomes ‘insolvency.’
11.

In fact, the opposite is true. Gheewalla repeatedly holds the corporation and its

officers and directors have fiduciary duties to the corporation and to its shareholders:
“It is well established that the directors owe their fiduciary obligations to the
corporation and its shareholders. While shareholders rely on directors acting as
fiduciaries to protect their interests, creditors are afforded protection through
contractual agreements, fraud and fraudulent conveyance law, implied covenants
of good faith and fair dealing, bankruptcy law, general commercial law and other
sources of creditor rights. Delaware courts have traditionally been reluctant to
expand existing fiduciary duties.”
Gheewalla, 930 A.2d at 99 (emphasis supplied) (footnotes omitted).
12.

To reaffirm that principle even when the corporation operates in the zone of

insolvency, Gheewalla rules:
“Delaware corporate law provides for a separation of control and ownership. The
directors of Delaware corporations have ‘the legal responsibility to manage
the business of a corporation for the benefit of its shareholders owners.’
8

Accordingly, fiduciary duties are imposed upon the directors to regulate their
conduct when they perform that function.”
Id. at 101 (bold emphasis supplied) (italicized emphasis in original) (footnotes omitted) (quoting
Malone v. Brincat, 722 A.2d 5, 9 (Del. 1998)). To leave no doubt about the continuing fiduciary
duty to shareholders, Gheewalla rules:
“When a solvent corporation is navigating in the zone of insolvency, the focus
for Delaware directors does not change: directors must continue to discharge
their fiduciary duties to the corporation and its shareholders by exercising
their business judgment in the best interests of the corporation for the benefit of
its shareholder owners.”
Id. (emphasis supplied). Finally, Gheewalla addresses the one thing that changes upon
insolvency, namely enforcement of the fiduciary duties to the corporation when shareholders no
longer have an incentive to enforce those duties. Gheewalla rules the fiduciary duties to the
corporation may be enforced derivatively by creditors:
When a corporation is insolvent, however, its creditors take the place of the
shareholders as the residual beneficiaries of any increase in value.
Consequently, the creditors of an insolvent corporation have standing to
maintain derivative claims against directors on behalf of the corporation for
breaches of fiduciary duties. The corporation’s insolvency makes the creditors
the principal constituency injured by any fiduciary breaches that diminish the
firm’s value. Therefore, equitable considerations give creditors standing to
pursue derivative claims against the directors of an insolvent corporation.
Individual creditors of an insolvent corporation have the same incentive to
pursue valid derivative claims on its behalf that shareholders have when the
corporation is solvent.
Id. at 101-102 (emphasis in original) (footnotes and quotations omitted).
13.

Indeed, after explaining that creditors are protected by contract rights, implied

covenants of fair dealing, fraudulent transfer laws, and bankruptcy, Id. at 99, there would be no
logic in ruling the officers and directors stop owing duties to shareholders and owe them to
creditors. To the contrary, Gheewalla rules the directors and officers must remain free of direct
fiduciary duties to creditors precisely so they will be free “to engage in vigorous, good faith
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negotiations with individual creditors for the benefit of the corporation.” Id. at 103. Notably,
this Court recently reaffirmed this principle in Midway, where this Court, citing Gheewalla,
found that “directors do not have a duty to protect creditors of an insolvent corporation at the
expense of the corporation and its shareholders . . . [t]he law is thus settled that directors do not
have a duty to creditors of an insolvent corporation to abandon the effort to rehabilitate the
corporation in favor of creditors’ interests.” Official Comm. of Unsecured Creditors of Midway
Games, Inc. v. Nat'l Amusements Inc. (In re Midway Games Inc.), 2010 WL 399295, *8 (Bankr.
D. Del. Jan. 29, 2010).
14.

This is precisely where Visteon, and its officers and directors, are violating their

direct fiduciary duties to shareholders. Rather than propose a plan that pays some creditors with
new debt or preferred equity instruments, Visteon is attempting to extinguish shareholders by
asserting all creditors must be paid only in cash, or else they receive all the common equity.
15.

The Debtors’ proposition defies all logic and fairness. According to the Debtors,

when the market is signaling solvency, the Debtors can simply offload their fiduciary duties to
their shareholder-owners by declaring insolvency.
C.

The Examiner Motion Is Not A Litigation Tactic
16.

In its Objection, the Unsecured Committee alleges, without evidence, that the

Examiner Motion is no more than a litigation tactic designed to delay these proceedings. See
Unsecured Objection at 18. To justify this allegation, the Unsecured Committee complains that
an examiner at this point in the proceedings “would serve to disrupt a well advanced
reorganization.” Id. Put differently, the Unsecured Committee is concerned that the sweetheart
deal being provided to the bondholders in the newly-filed bondholder plan (the “Bondholder
Plan”) will be derailed. It is not surprising that the Unsecured Committee is taking this position.
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From all accounts, the bondholders do really well under the Bondholder Plan. Interestingly, the
Bondholder Plan offers the bondholders the opportunity to purchase 95% of such equity under a
rights offering. Why would the bondholders want that plan if the price of the equity were fair
value? Currently, each bond issuance of the Debtors is trading above par plus accrued interest,
which is more than such debt is legally entitled to recover under the Bankruptcy Code. The
above-par trading value only makes sense if the bondholders receive rights to buy reorganized
Visteon stock so far below actual value that the profit is worth more than all the outstanding
principal and interest. Again, it is not surprising that the Unsecured Committee has an interest is
seeing the status quo maintained.
17.

The Unsecured Committee also makes the rather bizarre contention that it can

properly investigate and analyze the same issues that the Examiner Motion identifies as
appropriate for the examination. Id. at 17-18. This cannot be true. First, for the reason
explained in the paragraph above, the Unsecured Committee would have no incentive to explore,
for instance, whether the Debtors are discharging their fiduciary duties to their shareholders by
proposing a wholly unfair plan clearly advantageous to other constituents. Unlike the Debtors,
the Unsecured Committee actually has duties to the Debtors’ unsecured creditors and not the
shareholders. An examiner’s report is filed for all parties in interest to review. Reports of
statutory committee investigations are not filed. It is ridiculous to presume the Unsecured
Committee could properly explore the issues indentified in the Examiner Motion. Second, the
Unsecured Committee rejects the need for the investigation. Under these circumstances, it is
irrational to believe that the Unsecured Committee is well suited to assume the obligations of an
examiner in these cases.
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D.

The Debtors’ War on Its Shareholders Requires Investigation
18.

The Debtors have objected to every effort to bring sunshine and fairness to the

process: exclusivity, opposition to an official equity committee, and here, opposition to the
appointment of an examiner. Moreover, the Debtors attempt to lock themselves into plans
extinguishing shareholders and then argue they are not locked up. See Debtors’ Objection at 1012. Also, as detailed in the Examiner Motion, the Debtors’ recent projections have widely
diverged from actual operating performance. Indeed, the Debtors’ long-term projections seem
unrealistic, given customer and peer performance, as well as the Company’s own performance.
This performance culminated in the latest 10-Q, which shows significant improvement over the
last year. See Visteon Press Release attached hereto as Exhibit A. It is clear the Debtors refuse
to confront reality and develop realistic projections because doing so will lead to the inevitable
conclusion that, even upon a “desktop valuation,” they are solvent.
19.

In addition, the Unsecured Committee dismisses the concerns of the Ad Hoc

Equity Committee regarding the incongruence between the Debtors’ proposed plans and the
market value of the Debtors’ debt and equity as “misguided.” See Unsecured Objection at 13.
Notably, to support this position the Unsecured Committee only cites cases related to the trading
price of the Debtors’ equity. Id. at 13-14. While the Ad Hoc Equity Committee believes that the
value of the Debtors’ current equity remains instructive as to value (especially when it makes the
jump from a few cents to $2.00 in a matter of months due to two consecutive quarters of
excellent financial results of the Company and continuously improving macroeconomic trends
within the automotive industry generally), the prices being paid for the Debtors’ bond debt are
most interesting. To state the obvious, investors buying the Debtors’ equity have to discount its
value substantially to take into account management and directors’ war on equity and the unlevel
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playing field to date where the Debtors use the estates’ resources to prove insolvency and oppose
all estate funded vehicles in opposition such as a statutory equity committee and an examiner.
20.

As of the filing of this Reply, each issuance of the Debtors’ unsecured bond debt

was trading at more than par plus accrued interest, which is more than such debt is entitled to
recover under the Bankruptcy Code. With the Bondholder Plan providing 95% of the equity of
reorganized Visteon to the bondholders through a rights offering, the sophisticated market
participants that are purchasing this debt must believe that the equity being offered in the rights
offering is undervalued. Otherwise, the Debtors’ bond prices are uneconomical and illogical (the
buyers of this debt would be purchasing a loss). In spite of this clear evidence of solvency, the
Debtors obstinately refuse even to stop attempting to extinguish equity. The Debtors’
recalcitrance on this issue demands investigation by an impartial, third-party examiner.
21.

On the morning of the filing of this Reply, the Debtors filed, among other things,

the Bondholder Plan and Second Amended Disclosure Statement. Given the Ad Hoc Equity
Committee submits this Reply without the benefit of a full review of today’s filings, the Ad Hoc
Equity Committee reserves all of its rights to further amend or supplement this Reply.
CONCLUSION
22.

WHEREFORE the Ad Hoc Equity Committee respectfully reiterates its request

for the appointment of an Examiner to investigate the issues set forth in its Motion and Reply,
and granting it such other and further relief as the Court deems just and proper.
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EXHIBIT A

