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The Official Committee of Unsecured Creditors of General Growth Properties, Inc. 

(“GGP”) and its affiliated debtors and debtors in possession (collectively, the “Debtors”), by and 

through its undersigned proposed counsel, submits this Opposition to the motions of ING Clarion 

Capital Loan Services LLC (“ING”) and Wells Fargo Bank, N.A. as Trustee (“Wells Fargo”) to 

dismiss the chapter 11 filings of debtors Bakersfield Mall, LLC; Rasccap Realty, Ltd.; Visalia 

Mall, L.P.; GGP-Tucson Mall L.L.C.; Lancaster Trust; HO Retail Properties II Limited 

Partnership; RS Properties Inc.; Stonestown Shopping Center L.P.; Fashion Place, LLC; Faneuil 

Hall Marketplace, LLC; and Saint Louis Galleria L.L.C. (collectively, the “Debtor-

Subsidiaries”).

PRELIMINARY STATEMENT

1. The Movants have failed to satisfy their heavy burden of proof that the Debtor-

Subsidiaries’ chapter 11 filings were anything but proper.  As held by this Court, a dismissal for 

lack of good faith should be granted only “sparingly, with great caution.”  In re G.S. Distribution, 

Inc., 331 B.R. 552, 566 (Bankr. S.D.N.Y. 2005).  Indeed, dismissal should only be granted upon 

substantial evidence of bad faith. See Baker v. Latham Sparrowbush Assocs. (In re Cohoes 

Indus. Terminal, Inc.), 931 F.2d 222, 227 (2d Cir. 1991).  No such showing has been made here, 

and in fact all of the evidence supports the conclusion that the Debtors’ chapter 11 cases were 

commenced in good faith.

2. Faced with the worst credit crisis since the Great Depression and the absolute 

collapse of the commercial mortgage-backed securities (“CMBS”) market they had traditionally 

relied upon for financing, the Debtor-Subsidiaries filed for bankruptcy only after (1) the 

inevitable bankruptcy of their parent entities, which wholly manage the long-term and day-to-

day administration of the Debtor-Subsidiaries, including the cash management, leasing, 

development, and financing of their respective properties; (2) their inability to refinance or 
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restructure their more than $1.2 billion of debt obligations, along with the Debtors’ inability to 

refinance or restructure the collective $18 billion of debt obligations that will mature in the next 

several years; and (3) exhaustive board deliberations and independent consultations with legal 

counsel and financial experts, confirming the difficulty, if not impossibility, of refinancing the 

over $1.2 billion of debt before it becomes due.  Left with little choice, other than the “cross your 

fingers and hope things get better soon” approach advocated by Movants, the Debtor-

Subsidiaries reasonably exercised their discretion and chose to file with their parent entities and 

other sister affiliates, thereby maximizing the value of all of the Debtors’ estates for the benefit 

of all creditors and stakeholders. 

3. Contrary to Movants’ position, this Court should not analyze the Debtor-

Subsidiaries’ chapter 11 filings in a vacuum.  Regardless of whether the Debtor-Subsidiaries 

were capable of making the interest payments due on their loans at the time of filing, the Debtor-

Subsidiaries were still faced with a substantial likelihood that they would be unable to satisfy the 

over $1.2 billion of balloon principal payments soon to be due, and also faced the insolvency of 

the very parent companies they relied upon to run the day-to-day and long-term operations of 

their businesses.  Filing for chapter 11 protection under these conditions was a sound, proper, and 

reasonable exercise of the Debtor-Subsidiaries’ business judgment. 

BACKGROUND

GGP And Its Subsidiaries Are A Fully Integrated 
Organization 

4. GGP is a real estate investment trust (“REIT”) that, among other things, develops 

and operates more than 200 retail shopping malls around the country.  Declaration of Adam S. 

Metz of April 15, 2009 (“Metz Decl.,” excerpts attached as Ex. A) ¶ 1.  Although substantially all 

of the malls that GGP administers are separately owned by project-level subsidiaries (each of the 
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Debtor-Subsidiaries is a project-level subsidiary), the operations of GGP and each of its project-

level subsidiaries are fully integrated.  Metz Decl. ¶ 6.  GGP, through its management subsidiary 

and other affiliated entities, negotiates leases with national retailers, contracts with vendors on a 

national scale, invests needed capital to maintain and develop the mall properties, and maintains 

a centralized cash management system which receives the revenues generated by the project-

level subsidiaries and manages the service on their debts.  Declaration of James A. Mesterharm 

of April 16, 2009 (“Mesterharm Decl.,” excerpts attached as Ex. B) ¶ 18-22; see also Metz Decl. 

¶ 6.  Under this business model, each of the project-level subsidiaries, including Debtor-

Subsidiaries, benefits from the resources, experience and efficiencies directly attributable to 

GGP.   

The CMBS Market GGP Relied Upon To Finance Its 
Properties Is “Dead” 

5. Generally speaking, each of the mall properties owned by the project-level 

subsidiaries, including every property at issue in Movants’ motions to dismiss, is encumbered by 

a short-term mortgage.  Mesterharm Decl. ¶ 9.  The mortgages typically run from three to seven 

years in length and require periodic interest payments throughout the term with a final, lump-

sum balloon repayment of principal.  Id.  As is typical in the commercial real estate industry, 

GGP’s historical practice has been to refinance the mortgages before they come due (id.), with 

financing from lenders who in turn sell the mortgage into the CMBS market (id. ¶ 33).  All told, 

approximately $9.9 billion of GGP’s project-level subsidiary debt that matures between now and 

2012 comes from the CMBS market.  Id. ¶ 46.
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6. It is undisputed, however, that the CMBS market is currently “dead.”   Deposition 

of Steven P. Altman of June 5, 2009 (“Altman Dep.,” excerpts attached as Ex. C)1 at 30:19-21; 

see also Deposition of Allen D. Hanson of June 5, 2009 (“Hanson Dep.,” excerpts attached as 

Ex. D)2 at 133:15-134:2  (stating that the CMBS market is currently “frozen”).  That market 

flooded borrowers with $199.8 billion in credit in the first nine months of 2007, while just $6.4 

billion trickled out in the first nine months of 2008 (Securities Industry and Financial Markets 

Association, Research Quarterly at 6 (Nov. 2008) (attached as Ex. E)) and not a single dollar of 

financing has flowed from the market so far in 2009 (Lingling Wei, In Commercial-Property 

Market, Hope for Revival Takes Hit, WALL ST. J., May 27, 2009 (attached as Ex. F)).  Quite 

simply, the spigot has been turned off.   

7. The market shutdown makes refinancing loans like GGP’s virtually impossible.  

Banks and other traditional front-line lenders, themselves hit hard by the financial downturn and 

their own assets’ decline in value, no longer have the resources necessary to provide refinancing 

capital.  Hanson Dep. at 143:22-144:21; 151:21-152:4.  “[T]here is insufficient systemic capacity 

to refinance expiring, performing commercial real estate loans.”  Letter from The Real Estate 

Roundtable, et al. to Henry Paulson, Jr. of 11/26/08, at 2 (attached as Ex. G). 

8. And GGP’s situation will only get worse as nearly $200 billion of CMBS debt 

matures in the industry over the next three years.  See Credit Suisse, CMBS Credit Update: April 

2009 at 7-8 (May 2009).  Indeed, Movants’ very own projections and hiring needs reflect this 

market reality.  Altman Dep. at 7:16-10:17 (projecting a 500% increase in loans in need of 

1 Steven Altman is senior vice president of ING Clarion Capital and was designated by ING as its Rule 
30(b)(6) witness.  

2 Allen Hanson is senior vice president for asset management of Helios AMC LLC and was designated by 
Wells Fargo as its Rule 30(b)(6) witness. 
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special servicing by ING between September 2008 and December 2009 and the need to more 

than double the numbers of special servicing employees); see also Hanson Dep. at 140:25-141:9 

(expecting an increase in maturity defaults on CMBS loans).  In short, there is a consensus that 

the CMBS market is frozen, that mountains of CMBS debt will mature in the next several years, 

and that no one knows when, if ever, the CMBS market will rebound.  Altman Dep. at 7:16-

10:17; 29:16-31:5; 143:12-25; 145:19-146:18; 170:18-171:6; Hanson Dep. at 133:12-134:2; 

139:23-140:3; 140:25-141:9; 143:22-145:10; 149:18-150:8; 151:21-152:4; 153:22-154:6; 

154:22-155:11. 

Unable To Renegotiate, Each Of The Debtor-
Subsidiaries Determined That Chapter 11 Protection 
Maximized Value 

9. In the face of these difficulties, GGP attempted to arrange a summit of the 

mortgage servicers that manage and ultimately control the mortgages.3  Mesterharm Decl. at ¶ 

47; Deposition of Thomas H. Nolan, Jr. of June 1-2, 2009 (“Nolan Dep.,” excerpts attached as 

Ex. H) at 19:3-21:17; 25:21-26:15.  GGP’s efforts to reach out to these groups of servicers, 

however, were frustrated.  Mesterharm Decl. at ¶ 27; Nolan Dep. at 57:15-58:15.  When GGP 

approached several of the master servicers to discuss loan restructurings, it was told that the 

servicers would not even consider discussions unless the loans were within thirty to sixty days of 

default.  Nolan Dep. at 40:23-41:24; 50:21-51:12.  Amazingly, in some cases the master servicers 

were even unwilling to reveal the identity of the special servicers whose consent was required for 

any loan restructuring.  Nolan Dep. at 20:20-21:13; 24:17-25:10; 25:21-26:15; 52:6-53:10.  In 

fact, ING was the only servicer that even remotely indicated a willingness to participate in the 

3 When loans are securitized, they are sold to a depositor which holds multiple mortgages and sells shares 
that average the risk of any one default.  The loans in the pool are managed by “master servicers” who handle day-
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summit (Nolan Dep. at 19:3-21:17; Altman Dep. at 84:10-25), and anything short of a large-scale 

refinancing of the project-level subsidiary debt would have been meaningless because it will 

failed to address the volume of maturing debt, leaving the GGP family on the brink of failure 

(Mesterharm Decl. ¶ 47 n.10). 

The Debtors Filed For Chapter 11 Protection 

10. In response to the crisis, GGP and its subsidiaries hired legal counsel, retained 

financial advisors, evaluated their options, and eventually determined to file bankruptcy.  Metz 

Decl. ¶¶ 19-23; Nolan Dep. at 68:9-70:6; 79:6-21.  The boards of each individual subsidiary 

engaged in this exercise.  Nolan Dep. at 78:13-80:17.  Indeed, each board, for each entity, met 

repeatedly over the course of at least a month to evaluate the data and determine whether filing 

for bankruptcy was in the best interest of that entity.  Id. at 82:23-85:9.  Each board heard 

specifically that the market for commercial real estate financing was moribund and unlikely to 

recover within the next four years, and indeed might never recover.  Id. at 85:10-87:18.  Based 

upon the advice of legal and financial advisors, each of the GGP entities whose mortgages were 

to mature in the next few years determined that filing was the best way to maximize their 

company’s value for all stakeholders, including employees, equity holders, and secured and 

unsecured lenders. Id. at 78:13-80:17; 82:23-85:9; 92:25-93:16.  The Debtors filed their chapter 

11 petitions on April 16, 2009 and April 22, 2009.  

The Movants Remain Adequately Protected 

11. Notwithstanding the bankruptcy filings, each of the Movants are likely to be paid 

in full.  As the Movants concede, prior to filing bankruptcy, each of the Debtor-Subsidiaries was 

current on its required payments under the respective loan agreements, was not in default, and 

to-day collections on the loans and “special servicers” who have exclusive power to modify them.  See Mesterharm 
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had more than sufficient cash flow to service its debts to Movants.  Altman Dep. at 57:17-58:4; 

60:9-13; 61:18-62:3; 62:16-63:4; 73:14-19; 74:3-8; 78:25-79:3; 83:17-84:3; 89:14-18; 92:9-19; 

93:6-11; 97:8-98:4; 99:18-100:8; 102:6-23; 107:12-108:2; 110:3-15; Hanson Dep. at 30:16-

31:11; 32:13-32:22; 33:24-34:8; 35:7-22; 48:21-24; 52:5-54:6; 55:18-56:22; 66:17-67:20; 70:9-

17; 101:15-19; 106:13-107:4.  In addition, the most recent loan-to-value ratio for each of the 

mortgaged properties serviced by Movants ensures that Movants are oversecured.  Altman Dep. 

at 72:13-73:8; 74:16-18; 80:5-7; 92:4-8; 94:2-12; 99:15-17; 102:2-5; 107:7-11; 109:8-12; 

Hanson Dep. at 48:21-49:7; 52:5-18; 68:8-10; 121:5-10. 

12. Today, Movants’ secured interests remain intact and protected.  This Court’s 

Order of May 14, 2009, requires each of the Debtor-Subsidiaries to continue paying interest on 

the loans at the non-default contract rate and provides to the Movants an adequate protection 

claim in the amount of the net intercompany transfers with respect to each property, which claim 

is secured by a first lien on the centralized operating account.  Final Order of May 14, 2009 (Dkt. 

No. 527, attached as Ex. I).  Accordingly, each of the Movants continues to receive its respective 

interest payments, along with additional security with respect to the net cash flow generated by 

the mortgaged property.  Further, as Movants admit, because there remains a stable and 

predictable cash flow from the malls and a loan-to-value ratio that continues to oversecure the 

outstanding debt, Movants remain oversecured.  Altman Dep. at 57:17-58:4; 62:16-63:4; 63:24-

64:8; 72:13-73:2; 74:16-76:5; 78:22-80:7; 90:9-17; 92:4-8; 93:17-94:12; 98:10-22; 99:15-17; 

102:2-5; 103:6-25; 107:7-11; 108:18-109:12; Hanson Dep. at 30:16-31:11; 32:2-22; 35:17-22; 

48:21-24; 52:5-18; 66:17-67:6; 68:8-10. 

Decl. ¶¶ 44-45; Nolan Dep. at 23.   
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13. Nevertheless, despite the protections that Movants have and will continue to 

receive, they have filed the instant motions to dismiss, seeking to remove significant assets from 

the Debtors’ bankruptcy estates, and jeopardizing the Debtors’ ability to maximize value and 

emerge from chapter 11 as a successfully restructured, intact business. 

ARGUMENT

I. THE MOVANTS HAVE FAILED TO ESTABLISH BAD FAITH 

A. The Movants Bear A Heavy Burden In Proving Cause For Dismissal 

14. Proving bad faith is the Movants’ burden (In re Century/ML Cable Venture, 294 

B.R. 9, 34 (Bankr. S.D.N.Y. 2003)) and requires Movants to produce “substantial evidence” (In

re Cohoes, 931 F.2d at 227). A “determination of bad faith” is a “highly factual determination” 

that “requires a full examination of all the circumstances of the case.”  C-TC 9th Ave. P’ship v. 

Norton Co. (In re C-TC 9th Ave. P’ship), 113 F.3d 1304, 1312 (2d Cir. 1997); see also In re 

Century/ML Cable Venture, 294 B.R. at 34.  The Court’s power to dismiss for bad faith should be 

applied with “great care and caution” (In re 1633 Broadway Mars Restaurant Corp., 388 B.R. 

490, 498 (Bankr.  S.D.N.Y. 2008)) and must be “used sparingly” in order to “avoid denying 

bankruptcy relief to statutorily eligible debtors except in extraordinary circumstances” (In re 

Schur Management Co., 323 B.R. 123, 126 (Bankr. S.D.N.Y. 2005) (Gropper, J.)).  No such 

extraordinary circumstances exist here. 

B. Movants Wrongly Ignore The Relationship Between The Debtor-
Subsidiaries’ Chapter 11 Filings And The Filings Of Their Parents And 
Affiliates

15. The Movants wrongly ask the Court to examine the Debtor-Subsidiaries’ chapter 

11 filings on a stand alone basis, without any consideration of their decision to coordinate their 

filings alongside the petitions of their parent entities and other affiliates.  Ignoring the collective 

decision to file as a family would be inappropriate.  In examining the good faith basis of the 
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Debtor-Subsidiaries’ chapter 11 filings, the Court should look to the surrounding circumstances 

as a whole. In re Con Am Grandview Assocs., L.P., 179 B.R. 29, 32 n.3 (S.D.N.Y. 1995) (court 

looks to “totality of the circumstances” in determining whether petition is filed in bad faith).  The 

record as a whole amply supports GGP’s corporate-family filings, and the Movants’ petitions to 

dismiss should therefore be denied.   

16. While neither this Court nor the Second Circuit has expressly addressed how to 

evaluate a corporate-family filing, the Fourth Circuit and at least one other Bankruptcy Court 

have held that coordinated filings should be examined together when determining the presence of 

good faith. See Heisley v. U.I.P. Engineered Prods. Corp. (In re U.I.P. Engineered Prods. Corp.),

831 F.2d 54 (4th Cir. 1987); In re Mirant Corp., No. 03-46590, 2005 WL 2148362 (Bankr. N.D. 

Tex. Jan. 26, 2005).  In so holding, the Fourth Circuit noted Collier’s observation that “[i]t is not 

uncommon for affiliated debtors to file Chapter 11 petitions,” and in that light assessed whether 

it was “sound business practice” for the parent and its subsidiaries to file together.  In re U.I.P.,

831 F.2d at 56 & n.4 (quoting L. King, Collier Handbook for Trustees and Debtors in Possession, 

24-40 (1987)).  The court held that, notwithstanding the fact that the subsidiaries were admittedly 

solvent, it “clearly” was sound business practice to file together because the “subsidiaries were 

crucial to [the parent’s] own reorganization plan.”  Id. at 56. 

17. The court in In re Mirant, agreeing with the Fourth Circuit, similarly held that 

family filings must be judged by the good faith of the family filing as whole.  The court there 

concluded that it was “appropriate to provide a standard different from that applied to good faith 

dismissal in a single debtor case to that of a key operating affiliate placed in chapter 11 in 

conjunction with necessary filings by its family of affiliates.”  See In re Mirant, 2005 WL 

2148362, at *5.  It noted that “a ‘family’ filing is common when the debtors are parts of a 
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common business enterprise” and held that where “the need for rehabilitation of the corporate 

family enterprise is obvious,” filing as a family “is clearly a valid use of chapter 11 to address 

that need.” Id., at *6.  The court in In re Mirant went even further, noting, “[a] failure to file for 

an entity that is a principal member of the family could prove disastrous if relief in fact was 

necessary” so “managers of a corporate family assigned the task of selecting which entities 

should file for relief are prudent to err in favor of filing when in doubt.” Id. (emphasis added).   

18. Movants simply ignore this line of cases.  Just as in In re U.I.P., “it was clearly 

sound business practice for” the parent entity here “to seek Chapter 11 protection for its wholly-

owned subsidiaries” (In re U.I.P., 831 F.2d at 56) because those subsidiaries are crucial to its 

reorganization.  The project-level subsidiaries, including the Debtor-Subsidiaries, are critical to 

GGP’s business.  They provide the revenue for the parent company which, in turn, provides the 

management and operational services for the project-level subsidiaries. 

19. The businesses are completely integrated and inseparable.  The parent entities 

control the entire cash flow of the corporate family; collect all receivables and pay out to service 

the debts on and develop the mall properties owned by the project-level subsidiaries.

Mesterharm Decl. ¶¶ 18-22.  The project-level subsidiaries have no management or operational 

infrastructure; the parent company provides all management services.  Id.  The parent entities 

handle all leasing of the subsidiaries’ mall space, including by negotiating bulk-rate leases with 

major retailers, and also provide capital maintenance for the subsidiaries’ mall properties as 

necessary by, for example, paying for needed repairs and improvements.  Id.  The parent 

company’s management and capital are thus vital to the viability of each of the project-level 

subsidiaries.  Without coordinated bankruptcy administration, there would be no way to 

guarantee that the malls themselves would get the capital investment needed to maintain their 
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profitability.  That would put at risk not only the parent entities’ creditors, who would lose the 

income that is the primary basis for recovering more than liquidation value, but the interests of 

the secured creditors in those subsidiaries themselves.  Without management and capital 

provided by their parents, the malls could fall in value and the secured creditors would have only 

that diminished capital to look to for satisfaction.

20. Ensuring the continued viability of the Debtor-Subsidiaries thus requires the 

protections of chapter 11.  As explained above and as the record demonstrates, GGP was 

unsuccessful in its attempts to renegotiate its project-level debt.  The master servicers who are 

the gatekeepers to renegotiation have no power to modify the mortgages at issue; that power 

resides solely in the special servicers.  But so tangled is the regime forged by the lenders that 

even the names of the special servicers are typically unknown to the borrowers.  And in some 

instances, the master servicers have refused even to disclose how to contact the special servicers.  

The Debtors need to bring all of their lenders to the negotiating table in order to ensure their own 

survival and the maximization of value for their creditors, which is the very purpose of chapter 

11.   

21. It therefore made unimpeachable business sense to file coordinated corporate-

family petitions.  Under the corporate-family-filing standard of In re U.I.P. and In re Mirant, it 

was only prudent for the Debtor-Subsidiaries to file alongside their respective parents.

C. Even If The Good Faith Of The Project-Level Subsidiaries Were To Be 
Judged Individually, The Record Demonstrates That The Subsidiaries Filed 
In A Good Faith Effort to Protect Themselves From Otherwise Inevitable 
Failure

22. Even if, as Movants urge, the family-filing standard were to be disregarded in 

assessing the good faith of the Debtor-Subsidiaries’ filings, the outcome remains the same – the 
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motions to dismiss should be denied.  Each entity’s individual decision to file, even if examined 

in a vacuum, was in good faith. 

23. As Movants’ own cases establish, a debtor “need not be in extremis to file a 

Chapter 11 petition” so long as its “level of financial difficulty” is such that “if it did not file at 

that time, it would likely need to file in the future.”  Fraternal Composite Servs., Inc. v. 

Karczewski, 315 B.R. 253, 256-57 (N.D.N.Y. 2004) (citing In re Cohoes, 931 F.2d at 228).  Here, 

as Movants acknowledge, each Debtor-Subsidiary holds a mall property encumbered by a 

substantial mortgage.  The terms of each mortgage require interest-only servicing during the 

lifetime of the loan with a balloon principal payment at maturity.  The Debtor-Subsidiaries

continue in operation by refinancing their mortgages at maturity.  But as the record establishes, 

the credit markets that allowed this continual refinancing are frozen, and the Debtor-Subsidiaries 

were advised that the freeze-up would likely continue for at least three to four years, making the 

prospect of a timely refinancing bleak at best. See Nolan Dep. at 85:10-87:18.  The Debtor-

Subsidiaries therefore filed in good faith under the standard stated in Fraternal Composite and In

re Cohoes because they were likely to need to file in the future even though they were not in

extremis at the time of filing.   

24. The Debtor-Subsidiaries’ good faith is further established because the decision of 

each to file at the same time as its parent will reduce the costs of the bankruptcy proceedings 

themselves and therefore will maximize the value of their respective bankruptcy estates.  Each 

entity’s decision to file alongside its parent and jointly with other similarly situated subsidiaries 

of that parent makes perfect sense because the issues presented in the cases will be similar and 

administrative consolidation of the cases will allow efficient handling of the Debtors’ estates.  

The joint filing therefore allows for less costly resolution of the bankruptcy issues, which 
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maximizes the funds available to pay creditors.  The joint filing also ensures a single, finite 

restructuring process that will allow all debt-restructuring issues to be resolved so that Debtors 

will emerge as healthy entities capable of long-term success.  Thus, the Debtor-Subsidiaries’ 

decisions to seek chapter 11 protection in coordination with parent and sister entities increased 

the odds that each one will succeed in the long run as a going concern. 

D. The Movants Have Failed To Show Bad Faith Or To Cite Any Authorities 
Dismissing A Petition On Even Remotely Similar Facts 

25. Movants thus fall woefully short of discharging their burden of establishing the 

“substantial evidence” necessary to prove bad faith.  The “bad faith” standard is meant to weed 

out bankruptcy petitions that seek to abuse the bankruptcy process. In re RCM Global Long 

Term Capital Appreciation Fund, Ltd., 200 B.R. 514, 520 (Bankr. S.D.N.Y. 1996).  The Movants 

have failed to establish any illegitimate purpose.  The thrust of their objection is that they prefer 

to deal with the Debtor-Subsidiaries through commercial negotiation in the marketplace rather 

than the structured, court-supervised forum that chapter 11 provides.  But while that is their 

preference, the Debtor-Subsidiaries are statutorily eligible filers whose boards unanimously 

approved the filings because they perceived a genuine threat to their financial viability.   

26. Although the Movants may not like the bankruptcy process, they must do much 

more to satisfy their burden than merely show that the chapter 11 filings could have occurred 

later – they must demonstrate that there was something improper about the Debtor-Subsidiaries’ 

filing when they did.  Movants cannot and do not carry that burden.  As explained below, in the 

extensive caselaw dealing with bad faith filings, Movants cannot point to a single example of a 

chapter 11 petition being dismissed on grounds even remotely similar to the circumstances 

presently before the Court. 
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27. Movants’ cases establish two bases for dismissal for cause.  The first is that a 

bankruptcy petition is not legitimate if it is “merely an attempt to avoid litigating issues in state 

court.” Fraternal Composite, 315 B.R. at 257.  In all but two of the bad faith cases relied on by 

the Movants – In re Schur Management Co., 323 B.R. 123 (Bankr. S.D.N.Y. 2005), and In re 

SGL Carbon Corp., 200 F.3d 154 (3d Cir. 1999) – the court’s determination that a petition was 

filed in bad faith was based on the concern was that the filing was prompted by an effort to 

frustrate other ongoing litigation or remove it to federal court.4  Here there is no ongoing 

litigation identified by the Movants and so there can be no concern of abuse on that ground. 

28. The second basis for dismissal is equally inapposite.  It is based upon case law 

dismissing filings where the only basis for the filing was pending litigation, which while 

purportedly a threat to the debtors’ viability was in fact at such an early stage that the outcome 

could not be determined.  The two cases that stand for this proposition are In re Schur 

Management and In re SGL Carbon.

29. In In re SGL Carbon, the debtor filed in response to pending antitrust litigation.

The court held that the petition should be dismissed because the litigation was at an early stage 

4 Movants’ other cases are as follows.  In Argus Group 1700, Inc. v. Steinman (In re Argus Group 1700, 
Inc.), 206 B.R. 757 (E.D. Pa. 1997), the bankruptcy case was dismissed because the petitions “were filed in a ‘bad 
faith effort to fabricate federal-court jurisdiction” for litigation that had been proceeding in state court.  Id. at 765.  
Fraternal Composite Services held that an immanent state court judgment did not appear to threaten the company’s 
ability to continue as a going concern and that the company had filed for bankruptcy simply in an effort to avoid the 
“risk [of] an adverse judgment.”  Fraternal Composite Services, 315 B.R. at 258.  The court held that “the purpose 
of the bankruptcy court is not to provide an alternate forum for a debtor to litigate its state-court issues ‘when the 
debtor has no other need of or use for the bankruptcy court’” and upheld the bankruptcy court’s dismissal.  Id.  The 
decision in In re Talladega Steaks, Inc., 50 B.R. 42 (Bankr. N.D. Ala. 1985) is opaque, and the case is not a “bad 
faith” dismissal case.  It appears that the financially healthy company there was involved in ongoing state court 
litigation and that a desire to interfere with that litigation motivated the filing.  The court held that “the motivating 
purpose of the Friedls’ filing of the petition on behalf of the debtor was other than to seek the reorganization of a 
financially-distressed business” and the court therefore decided to abstain from hearing the case under 11 U.S.C. 
§ 305.  None of these cases applies here because there is no contention that the filings were an attempt to disrupt or 
displace state court litigation or to relitigate issues decided elsewhere. 
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and its outcome was unknowable.  It created only the “mere possibility of a future need to file.”

In re SGL Carbon, 200 F.3d at 164.  The court noted that the Bankruptcy Code “encourages early 

filings,” but held that where there is no indication that the company will need bankruptcy 

protection at all – where the event that might bring about such a need is speculative – the petition 

should be dismissed as premature.  Id. at 163-64. 

30. In In re Schur Management, Movants’ main case and the only case cited from this 

jurisdiction that relates to premature filings, the debtors filed in response to litigation that, if 

successful, would threaten their business.  But the litigation was ongoing and the debtors denied 

liability.  As in In re SGL Carbon, on which In re Schur Management relied, the litigation created 

only the “mere possibility of a future need to file” and the petition was dismissed as premature 

because “it would be sheer speculation to guess as to the amount of a judgment, whether it would 

be imposed on one or both debtors and whether it would impair” the debtors, which were 

“healthy companies” with only a few thousand dollars in total outstanding liabilities. In re Schur 

Mgmt., 323 B.R. at 127.

31. In both In re SGL Carbon and In re Schur Management, then, the plaintiff’s 

success in the litigation would have rendered the company insolvent, but because the litigation 

was in such an early stage that outcome was speculative.  The courts therefore dismissed the 

petitions as premature.  The particular facts in these cases obviously are not like the facts here: 

there is no pending litigation against any of the Debtor-Subsidiaries.  Nor is there any improper 

speculation on the Debtor-Subsidiaries’ inability to refinance their over $1.2 billion of debt 

obligations or the critical impact of piecemeal filing of GGP’s business would have on the 

Debtor-Subsidiaries’ business given the integral and inseparable nature of these businesses. 
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32. Movants rely on these cases instead for a much broader proposition: that a 

petition may be dismissed when not filed for a legitimate reorganizational purpose.  In re Schur 

Mgmt, 323 B.R. at 128. In re Schur Management and In re SGL Carbon indeed said as much, 

but as noted above, the reason they said so was that the debtor’s articulated reasons for filing – to 

protect themselves from a judgment that might never be entered – was held not to be a legitimate 

reason for filing.

33. Here, as noted, the reason for each of the Debtor-Subsidiaries’ filings was to (1) 

prevent the entirely predictable disaster that will ensue when the companies are unable to 

refinance their mortgages before the balloon payments become due, and (2) take advantage of 

the efficiencies of filing along with their corporate parents – the very entities upon which the 

Debtor-Subsidiaries rely to manage and operate their business.  Mesterharm Decl. ¶¶ 40-50.   

34. ING argues that there is no legitimate purpose to be served by the filings because 

the threat of a failed refinancing effort is not, in ING’s view, sufficiently “imminent” because the 

loans it holds will mature more than 12 months from now and so there is “ample” time between 

now and 2010 to refinance.  ING Mot. at 14.  But as In re SGL Carbon itself noted, the Code 

“encourages early filing” to prevent collapse.  In re SGL Carbon, 200 F.3d at 163.  Strikingly, 

ING is unable to cite a single case in which a petition has been dismissed in the face of a debtor’s 

well-founded fear that it would be unable to obtain refinancing.  To the contrary, In re SGL 

Carbon specifically cites a company’s “impaired access to capital markets” as a “valid 

reorganizational purpose.”  Id. at 166. 

35. ING itself speculates that a desire “to negotiate from a bankruptcy platform about 

extensions of” the Debtor-Subsidiaries’ loans is “no justification” for entering bankruptcy (ING 

Mot. at 14), but, in fact, the hope of preserving the value of a business by renegotiating loans 
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crucial to the business’s vitality is precisely what bankruptcy encourages.  Indeed, a negotiated 

plan is specifically contemplated by the Code, as the district court recognized in In re Ames 

Department Stores, Inc., No. 90-11233, 1991 WL 259036 (S.D.N.Y. Nov. 25, 1991), for example, 

holding that “[t]he purpose of the Bankruptcy Code’s exclusivity period is to allow the debtor 

flexibility to negotiate with its creditors.”  Id., at *3.  ING’s sole support for its wayward 

proposition that renegotiating debts is an improper purpose for filing for bankruptcy is once 

again In re Schur Management, and that case says nothing of the kind.  Instead, as noted, In re 

Schur Management, and In re SGL Carbon on which it relied, merely held that a filing was 

premature while the prospect of a devastating liability remained speculative. 

36. ING also argues that “the bankruptcy filings by all of the Property Owners 

(including the Clarion Debtors) likely will wreak havoc on the structured finance markets if 

permitted to proceed.”  ING Mot. at 14.  Movants offer no evidence that the filings have 

disrupted markets.  Indeed, this Court has acknowledged that their concerns are “hyperbole.”

May 8, 2009 Hearing Tr. at 160:12-17.     

37. For these reasons, Movants have failed to carry their burden that Debtor-

Subsidiaries filed in bad faith, and the petitions should not be dismissed. 

E. Furthermore, The Court Should Exercise Its Discretion To Deny Dismissal 
Because Dismissing The Petitions At Issue Would Cause Significant Harm 
To Debtors’ Estates, While Retaining The Petitions Will Not Likely Diminish 
Any Ultimate Recovery For Movants 

38. Finally, even if the petitions might otherwise be dismissed for cause as 

prematurely filed, the Court has discretion to retain the cases if the particular circumstances 

demand retaining the case to protect the estates and their creditors.  See In re The 1031 Tax 

Group, LLC, 374 B.R. 78, 93 (Bankr. S.D.N.Y. 2007) (even where cause is established the court 

has discretion not to convert the case); 11 U.S.C. § 1112(b)(1).  The Court should exercise that 
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discretion here because retaining the petitions will cause minimal, if any, harm to the Movants 

while dismissing the petitions will cause significant harm to the estates and their unsecured 

creditors.

1. There is minimal, if any, potential harm to the secured creditors by 
the Court retaining the petitions filed by the Debtor-Subsidiaries 

39. Movants have offered nothing to suggest that their claims will be unprotected in 

bankruptcy.  In fact, even after the bankruptcy filing, Movants’ secured interests remain intact.  

Currently, the Debtor-Subsidiaries are continuing to pay interest on the loans at the non-default 

contract rate and are providing to the Movants additional claims and security interests as 

adequate protection.  Accordingly, Movants continue to receive their interest payments, along 

with additional security based on the net cash flow generated by the property that secures each of 

their loans.  Further, because there remains a stable and predictable cash flow from the malls and 

a loan-to-value ratio that continues to oversecure the outstanding debt, Movants are likely to 

receive full value for their claims. 

2. Dismissing the petitions would harm the estates as a whole, and the 
Debtors’ unsecured creditors in particular 

40. The only way to maintain the vitality and viability of the Debtors, including the 

Debtor-Subsidiaries, and maximize recoveries to creditors is to effect a global restructuring that 

addresses all debt-restructuring issues.  Restructuring the debts of all of the Debtors in a single 

coordinated and cost-effective manner will ensure that GGP emerges from chapter 11 as a 

healthy enterprise capable of long-term success.  The alternative proposed by Movants – a 

piecemeal restructuring of each project only once it is on the precipice of a default – would be 

extraordinarily destructive of value and jeopardize the Debtors’ ultimate survival as the Debtors 

would be mired in a string of restructurings for the foreseeable future that would drain financial 

and management resources and create uncertainty among employees and tenants.   
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41. Interpretation and application of the Bankruptcy Code requires balancing the 

interests of debtors and creditors. See Little Creek Dev. Co. v. Commonwealth Mortgage Corp. 

(In re Little Creek Dev. Co.), 779 F.2d 1068 (5th Cir. 1986).  Here, since the Movants identify no 

risk at all to their interests from the bankruptcy filings, there is no weight on that side of the 

balance.  By contrast, the Debtor-Subsidiaries face the prospect of foreclosure and failure if they 

cannot refinance or renegotiate, so the very balancing test that Movants’ advocate militates 

decisively against dismissal.   

II. ING’S ALTERNATIVE ARGUMENT IS MERITLESS BECAUSE THE 
LANCASTER TRUST IS A BUSINESS TRUST ELIGIBLE TO FILE UNDER 
CHAPTER 11. 

42. Under Second Circuit law, a trust is a “business trust” eligible for chapter 11 

protection if it is intended to transact business and generate a profit.  See Shawmut Bank Conn., 

Nat’l Ass’n LNC Invs., Inc. v. First Fidelity Bank (In re Secured Equip. Trust of E. Air Lines, 

Inc.), 38 F.3d 86, 90 (2d Cir. 1994).  Like the other Debtor-Subsidiaries, the Lancaster Trust 

owns and operates a mall property.  Nolan Dep. at 209:8-210:1.  It enters into leases and service 

contracts to maintain the property, receives and is obligated to repay mall financing, and is 

intended to produce a profit for GGP.  Id.  The Lancaster Trust is therefore eligible to file under 

chapter 11 and its petition should not be dismissed.  Indeed, ING does not contend to the 

contrary.  It observes that Lancaster Trust is a trust but does not examine the trust’s 

characteristics, apply the Second Circuit’s caselaw, or offer any conclusion of its own as to 

whether Lancaster is eligible for chapter 11.  It simply speculates that it “may” or may not be a 

business trust.  It would be generous to characterize ING’s discussion as an argument at all – but 

if it is indeed an argument that Lancaster Trust is not a business trust, that argument is wrong and 

this Court should reject it. 
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CONCLUSION

43. For the foregoing reasons, the motions to dismiss should be denied. 

Respectfully submitted, 

         /s/ Michael S. Stamer 
Michael S. Stamer 
AKIN GUMP STRAUSS HAUER & FELD LLP 
One Bryant Park  
New York, New York 10036 
(212) 872-1000 (Telephone) 
(212) 872-1002 (Facsimile) 

James R. Savin 
AKIN GUMP STRAUSS HAUER & FELD LLP 
1333 New Hampshire, N.W. 
Washington, DC 20036 
(202) 887-4000 (Telephone) 
(202) 887-4288 (Facsimile) 










































































































































































































































































































































































