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INTRODUCTION

 MetLife asserts, and FRM asserted,1 the same principal argument as ING and Helios – 

that because certain GGP subsidiaries (“Subsidiary Debtors”) are operationally sound with 

strong cash flows, the economic realities of the credit markets and the Subsidiary Debtors’ duty 

to maximize value should be ignored.  The Subsidiary Debtors filed for chapter 11 protection for 

the same overall reasons that the ING and Helios debtors filed:  The collapse of the commercial 

real estate (“CRE”) financing markets and the advantages of participating now in an integrated, 

consolidated restructuring of project entities, like the Subsidiary Debtors.  As with the ING and 

Helios debtors, the entity-specific considerations for the Subsidiary Debtors’ filings included 

loans that had cross-defaulted; loan maturities that did not give the Subsidiary Debtors a 

reasonable prospect of refinancing before maturity; and certain other loan characteristics that 

further exacerbated the need for a restructuring.  (See Docket No. 711, Debtors’ Memorandum 

Of Law In Opposition To The Motions Of ING Clarion Capital Loan Services LLC And 

Wells Fargo Bank, N.A., As Trustee, et al., To Dismiss The Cases Of Certain Debtors And 

Debtors In Possession (“Opening Mem.”))  There exists no basis in law or in fact for overriding 

these reasonable business judgments made by the Subsidiary Debtors on the advice of 

sophisticated financial, restructuring, and legal experts. 

In this Circuit, dismissal for lack of good faith should be granted “sparingly, with great 

caution,” In re G.S. Distrib., Inc., 331 B.R. 552, 566 (Bankr. S.D.N.Y. 2005) (Gropper, J.) 

(internal quotation marks omitted), and only “if both [1] objective futility of the reorganization 

process and [2] subjective bad faith in filing the petition are found.”  In re Kingston Square 

1 After reviewing the organizational documents for Fox River Shopping Center, LLC, the project entity 
whose bankruptcy filing FRM sought to dismiss, FRM agreed to dismiss its motion with prejudice.  
Nevertheless, this memorandum addresses certain arguments that FRM raised with the Court to 
complete the record. 
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Assocs., 214 B.R. 713, 725 (Bankr. S.D.N.Y. 1997) (emphasis in original).  A bankruptcy 

petition should not be dismissed unless “it is clear that on the filing date there was no reasonable 

likelihood that the debtor intended to reorganize and no reasonable probability that it would 

eventually emerge from bankruptcy proceedings.”  Baker v. Latham Sparrowbush Assocs.

(In re Cohoes Indus. Terminal, Inc.), 931 F.2d 222, 227 (2d Cir. 1991).  In the Second Circuit, 

this standard applies to assertions that a bankruptcy was filed in bad faith because it was 

“premature.” Cohoes itself addressed whether the debtor in that case was facing sufficient 

financial difficulty to seek protection under chapter 11.  Id. at 228.  Similarly, this Court in In re 

Schur Management Co., 323 B.R. 123 (Bankr. S.D.N.Y. 2005) (Gropper, J.) considered whether 

a petition was “premature” and held, citing to Cohoes, that the “issue is whether there is a valid 

‘intent to reorganize’ or ‘reorganizational purpose’ to the filing.”  Id. at 128.  Intent to reorganize 

is the test for subjective good faith, and having a reorganizational purpose is part of the objective 

prong under the Cohoes standard. Id. Schur thus followed the standard in Cohoes and Kingston.

Besides the same assertions of bad faith that ING and Helios make, MetLife and FRM 

also make a handful of additional arguments, none of which has merit.  First, in its now 

dismissed motion, FRM claimed that Fox River, an LLC, did not give proper notice to 

Corporation Service Company (“CSC”)2 when it removed the prior independent managers and 

that this somehow deprives Fox River of the corporate authority to file for chapter 11.  

Fox River’s operating agreement controls how the independent managers can be replaced, and 

nothing in that agreement requires notice to CSC or anyone else before the independent 

managers can be removed.  Further, the contract on which FRM relied explicitly states:  

2 The parties to the contract are Fox River and Entity Services (SPV), LLC, which is an affiliate of 
CSC.  For simplicity, this memorandum includes Entity Services (SPV), LLC when referring to 
“CSC.”
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“Nothing contained herein or omitted herefrom shall prevent the shareholder(s) of the Company 

from removing an Independent Manager with immediate effect at any time for any reason.”

(Ex. 65,3 Independent Manager’s Contract ¶ 7 at p. 2 (emphasis added))  The two CSC-appointed 

independent managers were removed only after a search had been completed for new managers 

who were knowledgeable about the capital markets and restructuring issues, could commit 

significant time to the process, and would bring critical, independent thinking to the 

comprehensive restructuring challenges facing these project entities.  The undisputed facts show 

that Fox River and its member adhered to the Operating Agreement in replacing the 

CSC-supplied independent managers. 

Second, MetLife speculates that when the time comes for plan confirmation, there might

not be any other impaired creditors and it might vote against a plan.  These assertions are 

premature on their face.  The Subsidiary Debtors have not yet proposed any plan of 

reorganization, and thus whether any plan will be approved by creditors is sheer speculation.  In 

fact, if creditors could get a bankruptcy dismissed at the start of the case simply by claiming they 

may not agree to a plan of reorganization, as MetLife claims, then chapter 11 would be rendered 

useless as creditors can always assert they will not agree to any impairment of their claims.  

Courts do not dismiss bankruptcy cases based on the assertions of creditors about whether they 

will or will not vote for a plan of reorganization in the future.  The Debtors are committed to 

working on a consensual plan of reorganization, and it is far too soon to predict what will happen 

over the course of these cases or who will vote for the plan when one is proposed. 

3 Exhibits 1-64 were filed with the Opening Memorandum. 
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FACTUAL BACKGROUND 

There is no dispute that the GGP Group possesses vast experience in financing and 

refinancing mortgage debt.  Nor can there be any dispute that, since the fall of 2008, the 

GGP Group has been unsuccessful in its efforts to refinance maturing loans.  (See Opening Mem. 

at 8-10, 16-19)  Likewise, the crash of the CRE credit markets is indisputable.  (Id. at 10-16)  

This was the context in which the decisions to file were evaluated and made.   

The boards that voted to file the ING and Helios debtors overlap with the 

Subsidiary Debtors’ decisionmakers.  Indeed, the Rouse Providence LLC (“Rouse Providence”) 

board has the same management and independent members as the ING and Helios debtors, and 

followed the same process.  (Id. at 20-24)

The remaining Subsidiary Debtors4 do not have independent managers or directors, and 

thus followed a process that is customary for subsidiaries that are part of a common business 

enterprise.  These Subsidiary Debtors made their decision to file for bankruptcy through written 

consents signed by Adam Metz, GGP’s CEO, Thomas Nolan, GGP’s President and COO, and 

Robert Michaels, GGP’s Vice Chairman, acting as officers or partners of the Subsidiary Debtors’ 

members and/or partners, or as managers of the Subsidiary Debtors themselves.  Those decisions 

were substantively the same as for the project entities with independent board members.  In 

particular, these decisionmakers considered and ultimately approved chapter 11 filings because, 

among other things, these entities satisfied one or more of the same filing factors as were applied 

by the project entities with independent directors.  Those factors included, but were not limited 

4 These Subsidiary Debtors authorized to file for bankruptcy by written consent are White Marsh Mall, 
LLC; White Marsh Mall Associates; White Marsh General Partnership; White Marsh Phase II 
Associates; Providence Place Holdings, LLC; 10000 West Charleston Boulevard, LLC; 
1120/1140 Town Center Drive, LLC; 9901-9921 Covington Cross, LLC; and Howard Hughes 
Properties, Limited Partnership. 
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to, whether the subsidiary (i) was in default or would cross-default when the parent entities filed 

for bankruptcy; (ii) had a loan maturing within the next few years; and (iii) had other economic 

circumstances that would make refinancing difficult.  (Opening Mem. at 22-24)   

Further, in deciding whether each of the Subsidiary Debtors should file for bankruptcy, 

Metz, Nolan and Michaels each drew on their extensive knowledge about the GGP Group, its 

project entities, and restructuring considerations, from their positions as top management for the 

GGP Group and their participation in countless discussions concerning restructuring planning 

and alternatives.  All three also participated in board meetings of GGP, Inc. at which all aspects 

of the restructuring were discussed, including, in particular, the filing factors that the advisors 

had recommended.  And, of course, Nolan and Michaels are board members of the project 

entities that participated in the extensive decisionmaking process for boards with independent 

directors who were less familiar with GGP, described at Opening Memorandum at 20-24 

(“Independent Director Process”).  All three decisionmakers were advised all along by the same 

group of experts:  Miller Buckfire, AlixPartners, Kirkland & Ellis LLP, and Weil Gotshal & 

Manges LLP.  The substance of the decisions to file the Subsidiary Debtors was therefore 

essentially the same as for all other project entities. 

The nine Subsidiary Debtors relate to the following properties – Providence Place, 

Summerlin Properties, and White Marsh Mall: 

Project Entity Owner
Total Debt 
(12/31/08) Maturity Date 

Filing Factors 
Included: 

Rouse Providence, LLC 
(mortgage borrower) 

$273,600,000 
(senior loan) 

Maturity, other 
financial 
considerations  

Providence Place  

Providence Place 
Holdings, LLC 
(mezzanine borrower) 

104,320,207.38 
(mezzanine loan) 

March 11, 2010 

Cross-default from 
Rouse Providence, 
LLC
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Project Entity Owner
Total Debt 
(12/31/08) Maturity Date 

Filing Factors 
Included: 

10000 West Charleston 
Boulevard, LLC 
(mortgage borrower) 

1120/1140 Town Center 
Drive, LLC (owner of 
property) 

9901-9921 Covington 
Cross, LLC (owner of 
property) 

Summerlin Properties 

Howard Hughes 
Properties, Limited 
Partnership (mortgage 
borrower and holding co.) 

$24,000,000 March 1, 2011 Maturity 

White Marsh Mall, LLC 
(mortgage borrower) 

White Marsh Mall 
Associates (co-owner) 

White Marsh General 
Partnership (co-owner) 

White Marsh Mall 

White Marsh Phase II 
Associates (co-owner) 

$187,000,000 September 4, 
2010

Maturity; other 
financial 
considerations 

Just as there is no basis to challenge the good faith of the Independent Director Process, there is 

no basis for challenging the filing of these Subsidiary Debtors.  These filings involve 

overlapping decisionmakers as well as the same filing factors and other considerations that led to 

filing for bankruptcy as the only reasonable choice for the Subsidiary Debtors. 

ARGUMENT 

I. THE SUBSIDIARY DEBTORS FILED IN GOOD FAITH UNDER 
THE TOTALITY OF THE ECONOMIC CIRCUMSTANCES. 

The standard for dismissal in this Circuit requires a movant to establish “both objective 

futility of the reorganization process and subjective bad faith in filing the petition.”  

In re Kingston Square Assocs., 214 B.R. 713, 725 (Bankr. S.D.N.Y. 1997) (emphasis in 

original); see In re RCM Global Long Term Capital Appreciation Fund, Ltd., 200 B.R. 514, 520 
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(Bankr. S.D.N.Y. 1996) (same).  A bankruptcy petition should not be dismissed unless “it is 

clear that on the filing date” that (1) “there was no reasonable likelihood that the debtor intended 

to reorganize,” and (2) there was “no reasonable probability that it would eventually emerge 

from bankruptcy proceedings.”  Cohoes, 931 F.2d at 227. 

Notably, Cohoes applied this standard in determining whether a debtor faced sufficient 

financial difficulty to warrant chapter 11 protection.  After announcing the two-pronged standard 

set forth above, Cohoes held that “[a]lthough a debtor need not be in extremis in order to file 

such a petition, it must, at least, face such financial difficulty that, if it did not file at that time, it 

could anticipate the need to file in the future.  In this case, it is clear that Cohoes was 

encountering financial stress at the time it filed its petition.”  Id. at 228. 

Importantly, nothing in In re Schur Management Co., 323 B.R. 123 (Bankr. S.D.N.Y. 

2005) purports to apply a different standard than in Cohoes. Schur cites to Cohoes and explicitly 

acknowledges that it is one of “the leading cases on good faith in a Chapter 11 filing” in the 

Second Circuit. Id. at 126 & n.3.  Moreover, again citing to Cohoes, Schur held that the “issue is 

whether there is a valid ‘intent to reorganize’ or ‘reorganizational purpose’ to the filing.”  Id. at 

128. Schur’s use of “intent to reorganize” is the test for subjective good faith under Cohoes and 

Kingston, and having a “reorganizational purpose” is part of the objective prong under the 

standard in Cohoes and Kingston. Id.  Thus, in determining whether a bankruptcy petition 

should be dismissed in bad faith for being “premature,” Schur followed the same standard as 

Cohoes and Kingston.

Neither FRM nor MetLife attempt to show that the Subsidiary Debtors’ reorganization is 

objectively futile;5 indeed, the operational soundness and strong cash flows that MetLife and 

5 To the extent MetLife’s argument regarding whether a plan can be confirmed in the future can be 
considered an argument for objective futility, it is addressed in Section III below. 
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FRM rely on support a conclusion that there is a “reasonable probability” the Subsidiary Debtors 

will be able to successfully reorganize.  (Opening Mem. at 30-34)  Moreover, the CRE credit 

crisis and other economic realities plaguing the market generally and the specifics of the 

Debtors’ loans in particular, demonstrate that each of the Subsidiary Debtors “face[d] such 

financial difficulty that, if it did not file at that time, it could anticipate the need to file in the 

future.”  Cohoes, 931 F.2d at 228.  (Opening Mem. at 34-36)  Realities such as impending 

mortgage maturities that could not be refinanced and other economic circumstances establish that 

the Subsidiary Debtors filed in subjective good faith.  (Id. at 20-24, 38-40)  FRM and MetLife 

also rely on the same “litigation tactics” cases as ING and Helios – cases that are distinguishable 

for the reasons stated in Opening Memorandum at 36-37.   

FRM and MetLife’s different angles on these arguments are equally unavailing.  First,

MetLife argues, for example, that chapter 11 cannot be used as a “sword” to gain a tactical 

advantage in negotiations with secured lenders.  (MetLife Mot.6 at 10)  To begin with, the 

Subsidiary Debtors are not seeking to use chapter 11 as a “sword” but rather as a “shield” that 

protects them while they restructure their debt.  Moreover, neither of the cases MetLife cites has 

anything to do with negotiations among secured lenders and debtors, and does not address 

debtors facing daunting and largely unprecedented market-wide economic circumstances like 

those present here. See Shell Oil Co. v. Waldron (In re Waldron), 785 F.2d 936, 940-41 

(11th Cir. 1986) (dismissing chapter 13 case where the debtors had no debts whatsoever, were 

“financially secure,” and had filed for the sole purpose of rejecting an option agreement); 

Braniff Int’l Airlines, Inc. v. Aeron Aviation Res. Holdings II, Inc. (In re Braniff Int’l Airlines, 

6 MetLife filed three separate motions, which apply to separate Subsidiary Debtors but all make similar 
arguments.  For simplicity, cites to “MetLife Mot.” will refer to MetLife’s motion to dismiss against 
the “Hughes-Summerlin Debtors,” Docket No. 630. 



 9 

Inc.), 159 B.R. 117, 125 (E.D.N.Y. 1993) (ruling on whether the reference to the bankruptcy 

court could be withdrawn in a lease agreement dispute). 

Indeed, as the court in Shell reaffirmed, “the intended purpose of Chapter 11 [is] to 

facilitate the adjustment of debts through reorganization,”  Shell, 785 F.2d at 940 – precisely 

what the Subsidiary Debtors seek to do here.  See also N. Pipeline Constr. Co. v. 

Marathon Pipe Line Co., 458 U.S. 50, 71 (1982) (“the restructuring of debtor-creditor relations 

[] is at the core of the federal bankruptcy power.”).  Unlike in Shell, where the debtors had 

literally zero debt, the Subsidiary Debtors here each have tens or hundreds of millions of 

mortgage debt that they have no reasonable prospect of repaying.  The mere fact that these 

creditors may oppose the filing is not a basis for dismissal; to the contrary, the Second Circuit 

has expressly recognized that filing for bankruptcy may frustrate secured creditors.  

(Opening Mem. at 40-41)  The Debtors must restructure this debt to return to financial viability, 

and they plan to do so through a consensual plan of reorganization or, if necessary, by using the 

provisions of the Bankruptcy Code to adjust their debts on a non-consensual basis.  

(Metz. Decl. ¶ 25)  Attempting to negotiate a consensual plan with secured debtors clearly is an 

appropriate purpose for seeking relief under the Bankruptcy Code. 

Second, MetLife claims that whether the CRE markets will remain frozen over the next 

few years is “sheer speculation” (MetLife Mot. at 3, 13) – but provides no evidence or expert 

testimony to rebut the conclusions reached by Messers. Metz, Nolan, and Michaels based on 

advice from the Debtors’ expert financial and restructuring advisors, Miller Buckfire and 

AlixPartners.  ING and Helios likewise agree that the financing markets have collapsed and the 

market for CMBS has disappeared.  (Ex. 5, 6/5/09 Deposition of Steven Altman, ING’s 30(b)(6) 

witness (“Altman Dep.”), at 32:9-11, 143:12-25; Ex. 6, 6/5/09 Deposition of Allen Hanson, 
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Helios’ 30(b)(6) deponent (“Hanson Dep.”), at 140:25-141:3, 144:14-21, 150:5-8, 150:13-18) 

Metlife does not dispute any of the facts relating to the current economic crisis facing the 

Debtors.  (Opening Mem. at 8-20)  And, notably, MetLife does not refute the fact that loan 

originations for commercial and multifamily properties by life insurance companies such as 

MetLife fell by 73% from the third quarter to the fourth quarter of 2008, and then fell even

further – by another 7% – in the first quarter of 2009.7  MetLife’s own origination of such loans 

dropped by 40% from 2007 to 2008, and the head of its commercial mortgage operations has 

been reluctant to project volumes for 2009.8

Like ING and Helios, MetLife takes the position that, instead of proactively addressing 

their maturity issues to maintain their economic soundness, the Debtors should simply sit and 

wait while hoping that the unprecedented credit crisis sufficiently reverses itself to allow the 

loans to be refinanced before they mature.  (MetLife Mot. at 12-13)  Second Circuit law, 

however, does not require a debtor to sit idly by as economic conditions crumble around it, until 

it reaches the precipice of insolvency.  See Cohoes, 931 F.2d at 228.  Nor would such inaction be 

prudent or consistent with the debtor’s fiduciary duty to maximize the enterprise value for all 

stakeholders.  Given that no one – including the Movants – has presented any viable near-term 

solution to the CRE credit crisis, the anticipated result of waiting would have been seriatim 

defaults by the Subsidiary Debtors and other project entities.  (Opening Mem. at 39)  The 

Subsidiary Debtors appropriately made the decision that would best maximize stakeholder value 

by participating in a comprehensive restructuring that could address their own debts. 

7 Ex. 41, Mortgage Bankers Association, Quarterly Survey of Commercial / Multifamily Mortgage 
Bankers Originations:  Fourth Quarter 2008 (Jan. 2009); Ex. 42, Mortgage Bankers Association, 
Quarterly Survey of Commercial / Multifamily Mortgage Bankers Originations: First Quarter 2009 
(Apr. 2009). 

8 Ex. 66, Pru Tops MetLife as Insurer Lending Plunges, Commercial Mortgage Alert, Feb. 6, 2009. 
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Third, FRM cited to the supposedly “bankruptcy-remote” nature of Fox River – 

arguments that have already been addressed in Opening Memorandum at 42-43.  The loan 

documents do not include any legal opinion regarding whether Fox River was bankruptcy remote 

or unlikely to file for bankruptcy.  To the contrary, the legal opinion that the lenders received at 

closing of the loan assumes that a bankruptcy filing could occur:  The legal opinion assesses 

whether substantive consolidation would occur if Fox River filed for bankruptcy.  In particular, 

the legal opinion letter the lender received concerned “whether ... should GGPLP become a 

debtor in a case under the Bankruptcy Code, the bankruptcy court ... would substantively

consolidate the assets and liabilities of [Fox River] with the assets and liabilities of GGPLP ... .”  

(Ex. 67, 12/15/07 Loan Agreement between Fox River and U.S. Bank National Association 

(“Fox River Loan Agreement”), Schedule VI at 1 (emphasis added))9  In other words, the legal 

opinion does not support the notion that Debtors were “not supposed” to file for bankruptcy 

protection.

In addition, the loan agreement expressly contemplates that Fox River may file a 

bankruptcy case, providing that such a filing is an event of default.  (Ex. 67, Fox River Loan 

Agreement at 90-91)  Similarly, Fox River’s operating agreement contemplates that the entity 

may file for bankruptcy, requiring the unanimous written consent of its managers to “file or 

consent to filing by or against the Company, as debtor, of any bankruptcy … .”  (Ex. 68, 

Fox River Operating Agreement at 23-24)  

9 Even as to substantive consolidation, the letter states that attempting to predict a court’s decision “is 
particularly unpredictable because of the discretionary and equitable nature of the remedy and the 
potential impact of future facts, circumstances and case law.”  (Ex. 67, Fox River Loan Agreement, 
Schedule VI at 13).  And in any event, the mere commencement of a chapter 11 case does not effect 
substantive consolidation. 
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II. FOX RIVER FILED FOR BANKRUPTCY WITH FULL CORPORATE 
AUTHORITY. 

FRM contended that the replacement of the two independent managers was improper 

because Fox River did not provide notice under its contract with CSC.  This “corporate 

authority” argument fails for two independent reasons:  First, the contract between Fox River 

and the CSC affiliate provides that the notice provisions in no way prevent the company from 

removing the independent managers at any time for any reason.  Second, Fox River’s Operating 

Agreement (rather than any independent contract) determines whether a manager is appropriately 

replaced, and Fox River fully complied with its Operating Agreement in selecting two new 

independent managers.10

A. Under The Plain Language Of The Independent Managers’ Contract, 
Notice Is Irrelevant To Whether Managers Properly Are Replaced. 

FRM’s argument was premised on Fox River not giving appropriate notice to CSC under 

the terms of the Independent Managers’ Contract (“IMC”) when Fox River replaced the two 

independent managers supplied by CSC.  (FRM Mot. at 7-8 (“FRM further believes that the 

termination was ineffective because insufficient notice was given”); see also id. at 2-3)  To begin 

with, any alleged breach of the IMC is irrelevant.  Fox River is a LLC and its powers and duties, 

including replacement of independent managers, is defined by its limited liability company 

agreement, which is the November 15, 2007 Operating Agreement of Fox River (“Operating 

10 Moreover, as a matter of bankruptcy law, creditors generally lack standing to challenge a bankruptcy 
petition as having been filed without the requisite corporate authority.  See, e.g., In re Gucci, 174 B.R. 
401, 412 (Bankr. S.D.N.Y. 1994) (“Generally, a creditor may not challenge a corporate filing on the 
ground that it was not properly authorized.”); In re Audubon Quartet, Inc., 275 B.R. 783, 788 (Bankr. 
W.D. Va. 2002) (“courts do not generally favor a creditor’s motion to dismiss a corporate bankruptcy 
due to improper authorization by the directors”); In re John Hicks Chrysler-Plymouth, Inc., 152 B.R. 
503, 510 (Bankr. E.D. Tenn. 1992) (“courts do not favor a creditor's motion to dismiss a corporate 
bankruptcy on the ground that the filing was not properly authorized”); In re Prof’l Success Seminars 
Int’l, Inc., 18 B.R. 75, 76 (Bankr. S.D. Fla. 1982) (“Creditors may not move to vacate a voluntary 
order for relief because of some irregularity in the meeting authorizing the filing of the petition, or on 
the ground that it was not authorized by the stockholders or corporate directors”). 
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Agreement”).  6 Del. C. § 18-101(7);  6 Del. C. § 18-101(10); 6 Del. C. § 18-401  Nothing in the 

Operating Agreement requires Fox River to provide notice to its independent managers before 

removing them.  (Ex. 68, Operating Agreement)  Instead, the Operating Agreement provides that 

“[a]ny Manager (including without limitation any Person serving as Independent Manager) . . . 

may be removed, with or without cause, by the affirmative vote of the Members . . . .”  (Id.

¶ 5.1(j) at 10) 

Because the Fox River governance documents did not limit the independent directors’ 

removal, there is no basis for challenging the board’s composition or bankruptcy vote.  As 

explained below, Fox River and its member followed the Operating Agreement.  Thus, any 

alleged breach of the IMC could not have any effect on Fox River’s corporate authority. 

Moreover, by the IMC’s plain language, whether Fox River provided notice is irrelevant 

to its authority to remove the independent managers.  The section of the IMC covering notice is 

clear that the notice provision concerns only how much money Fox River must pay CSC, not 

whether Fox River can remove and replace the independent managers: “[W]ith or without cause, 

the Company and Entity Services may each terminate this Agreement as any time upon thirty 

(30) days written notice, and the Company shall be obligated to pay to Entity Services the 

compensation and expenses due up to the date of the termination.”  (Ex. 65, IMC ¶ 7 at p. 2)  

That same section states that “Nothing contained herein or omitted herefrom shall prevent the 

shareholder(s) of the Company from removing an Independent Manager with immediate effect at 

any time for any reason.”  (Id.)  Thus, the plain terms of the IMC provide that, while any alleged 

late notice might affect the amount of money Fox River owes CSC, it cannot affect Fox River’s 

corporate authority. 
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B. Fox River’s Members Properly Replaced The Independent Managers 
Under The Terms Of The Operating Agreement. 

The replacement of the CSC-supplied directors with Mr. Cremens and Mr. Howard, for 

the reasons described in the Opening Memorandum at 20-22, complied with the provisions of 

Fox River’s Operating Agreement, as well the organizational documents of other project entities 

such as those serviced by ING and Helios.  Section 5.1(j) of the Operating Agreement provides 

that “[a]ny Manager (including without limitation any Person serving as Independent 

Manager) . . . may be removed, with or without cause, by the affirmative vote of the Members in 

accordance with Article IV (but the provisions . . . shall not negate any obligation under 

Article XIII hereof to replace any removed or resigning Independent Managers prior to the 

effectiveness of such removal or resignation.)”  (Ex. 68, Operating Agreement at ¶ 5.1(j) at p. 

10)

Article IV governs the powers and procedures for actions by Fox River’s members.  As 

of March 4, 2009, Fox River’s sole member was GGP Limited Partnership (“GGPLP”).  (Ex. 69, 

Consent)  Section 4.8 authorizes that “[a]ny action required or permitted to be taken at a meeting 

of the Members may be taken without a meeting and without a vote if a consent in writing, 

setting forth the action so taken, shall be signed by” members with a sufficient number of shares.  

(Ex. 68, Operating Agreement ¶ 4.8 at p. 7)  GGPLP as the sole member held all the shares and 

thus had the power to remove and replace the managers by written consent.  On March 4, Mr. 

Metz, acting on behalf of GGPLP, signed a written consent removing Ms. Hay and Ms. Peoples 

as independent managers and replacing them with Mr. Cremens and Mr. Howard.  (Ex. 69, 

Consent)  Thus, Fox River complied with Article IV.  Mr. Cremens and Mr. Howard likewise 

accepted their appointments in writing and executed counterparts to the Operating Agreement, 
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satisfying Article XIII.  Therefore, Fox River’s decision to file for bankruptcy was made with 

full corporate authority. 

III. METLIFE’S SPECULATION ABOUT WHETHER A PLAN 
CAN BE CONFIRMED IS HIGHLY PREMATURE. 

MetLife asserts that the Responding Debtors’ chapter 11 cases should be dismissed 

because the Responding Debtors cannot successfully confirm a plan of reorganization over 

MetLife’s dissent.  This argument is incorrect as well as premature, raising confirmation issues 

just two months after the Petition Date, and before each of the Subsidiary Debtors has even filed 

a proposed plan of reorganization.  Put simply, there “is no requirement in the Bankruptcy Code 

that the [debtor] prove it can confirm a plan in order to file a petition.” In re Century / ML Cable 

Venture, 294 B.R. 9, 36 (Bankr. S.D.N.Y. 2003) 

MetLife seeks to circumvent the chapter 11 process by raising plan confirmation 

objections as a basis for the Court to grant their Motions to Dismiss.  Dismissal at this early 

stage, however, contravenes the well-settled principle that chapter 11 is meant to provide 

a breathing spell for debtors to reorganize their businesses through a plan of reorganization for 

the benefit of all stakeholders.  See In re Ngan Gung Rest., 254 B.R. 566, 571 (Bankr S.D.N.Y. 

2000) (“A clear purpose of Chapter 11 is to benefit all parties, including the debtor and its 

creditors, by providing a breathing space to enable a debtor to reorganize … [in which] the 

debtor proposes a plan … to maximize value for the general benefit of all creditors, thus 

avoiding a mad scramble for assets.”) (internal citations omitted).  For this reason, this court has 

consistently denied motions to dismiss in the early stages of chapter 11 cases where no plan has 

been filed.  See, e.g., In re RCM Global Long Term Capital Appreciation Fund, Ltd., 200 B.R. 

514, 524 (Bankr. S.D.N.Y. 1996) (denying motion to dismiss a chapter 11 case on grounds that 

the debtor would be unable to propose a confirmable plan of reorganization, where debtor had 
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not yet proposed a plan of reorganization); In re Lizeric Realty Corp., 188 B.R. 499, 503-04 

(Bankr. S.D.N.Y. 1995) (denying motion to dismiss a chapter 11 case where the debtor had yet 

to propose any plan, let alone a plan that intended to cram down the claims of the moving 

creditor); In re Hempstead Realty Assocs., 38 B.R. 287, 290 (Bankr. S.D.N.Y. 1984) (stating that 

“it is premature to apply at this stage [nine months into the case] a confirmation standard under 

11 U.S.C. § 1129 in the context of a motion under 11 U.S.C. § 1112(b) to dismiss or convert this 

case when no plan has been filed and when various possibilities [for a plan] might occur between 

now and any proposed confirmation.”).  The Subsidiary Debtors’ cases should be no exception. 

Similarly, each of the cases cited by MetLife for the proposition that “Courts have 

dismissed chapter 11 cases based on the unlikelihood of the debtor being able to confirm a plan 

over the objection of a creditor,” actually supports denial of MetLife’s Motions to Dismiss as 

premature.  (E.g., MetLife Mot. at 15)  In In re 266 Washington Assocs., 141 B.R. 275, 288 

(Bankr. E.D.N.Y. 1992), for example, the court dismissed the debtor’s chapter 11 case only after 

the debtor filed both a plan of reorganization and a disclosure statement (as well as an amended 

plan), and only after the court determined that more than sufficient time had elapsed without the 

opposing parties reaching an agreement that would be essential to achieving confirmation of 

a plan.  Likewise, in In re 499 W. Warren St. Assocs. Ltd. P’ship, 151 B.R. 307, 309 

(Bankr. N.D.N.Y. 1992), the debtor’s chapter 11 case was dismissed only after the debtor filed 

a plan and disclosure statement, and had completed the voting and solicitation process.  Only 

after voting on the plan was completed – and the debtor did not receive the requisite approvals 

needed for confirmation – did the court make a determination that the debtor had no prospect for 

an effective reorganization, and thereby dismissed the debtor’s case.  Id. at 314; see also

In re Lumbar Exch. Ltd. P’ship, 125 B.R. 1000, 1002 (Bankr. D. Minn. 1991) (dismissing the 
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debtor’s chapter 11 case only after the debtor had filed a proposed plan of reorganization, and the 

court determined that such plan could not be confirmed). 

Here, unlike in the cases MetLife cites, it is too early to know whether creditors will vote 

for the Subsidiary Debtors’ plans of reorganization.  Accordingly, the arguments raised by 

MetLife relating to the confirmation of a chapter 11 plan should not be addressed in connection 

with a motion to dismiss – especially at such an early stage in these chapter 11 cases – and 

certainly not before each of the Subsidiary Debtors has had a meaningful chance to file a plan of 

reorganization.

CONCLUSION 

The Movants have no basis for seeking dismissal of the bankruptcy petitions of the 

Subsidiary Debtors.  Like ING and Helios, MetLife and FRM seek to impose a requirement that 

debtors face imminent collapse before seeking chapter 11 protection.  But no such requirement 

appears in the actual text of the Bankruptcy Code.  Congress did not enact a bright-line test for 

determining when a debtor could file, but rather left the decision to governing bodies in the 

exercise of their business judgment.  None of the secured lenders provide a basis for challenging 

that judgment, which was made based on expert advice and was intended to maximize value for 

all stakeholders.  The determinations to file for bankruptcy protection and pursue an orderly 

process for the restructuring of debts clearly meet all applicable standards for good faith.  The 

motions to dismiss should be denied. 
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