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UNITED STATES BANKRUPTCY COURT   

SOUTHERN DISTRICT OF NEW YORK   

----------------------------------------------------------------- x  

 :  

In re:  : Chapter 11 

 :  

GENERAL GROWTH PROPERTIES INC., et al., : Case No. 09-11977 (ALG) 

 :  

Debtors. : (Jointly Administered) 

 :  

----------------------------------------------------------------- x  

   

   

 

 

RESPONSE OF METROPOLITAN LIFE INSURANCE COMPANY TO THE 

DEBTORS’ MOTION IN LIMINE TO LIMIT TESTIMONY OF  

RULE 30(B)(6) REPRESENTATIVES AT THE JUNE 24, 2009 HEARING 

Metropolitan Life Insurance Company (“MetLife”), for its response (the “Response”) to 

the motion in limine of South Street Seaport Limited Partnership, its ultimate parent, General 

Growth Properties, Inc. (“GGP”), and their debtor affiliates, as debtors and debtors in possession 

(collectively, the “GGP Debtors” or the “Debtors”) to limit the testimony of MetLife’s Rule 

30(B)(6) representatives (the “Motion in Limine”).  In support of this Response, MetLife 

respectfully represents as follows: 
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INTRODUCTION 

 The Motion in Limine filed by the GGP Debtors is nothing more than a desperate attempt 

by the GGP Debtors to exclude evidence that demonstrates that their entire premise for the filing 

of their chapter 11 cases is simply untrue.  The GGP Debtors’ primary justification for their 

chapter 11 filings was that refinancing was not available to them in the face of upcoming 

maturities.  In the case of the White Marsh Mall Debtor, the Hughes-Summerlin Debtors and the 

Providence Debtors
1
 (collectively, the “MetLife Borrowers”), this is false and the GGP Debtors 

know it.  The testimony that the GGP Debtors seek to exclude shows that MetLife would have 

been, and remains, interested in discussing refinancings or extensions of the loans to the MetLife 

Borrowers.  Moreover, MetLife has actually refinanced similar loans of similar properties within 

the relevant time period.  However, the GGP Debtors did not bother to ask MetLife about 

refinancing the loans but rather chose to file the MetLife Borrowers even though such filings 

were unnecessary. 

 The GGP Debtors understand how devastating the testimonies of the MetLife 

representatives are to their cases.  As a result, on the eve of the trial on this matter, the GGP 

Debtors filed the Motion in Limine.  Although the Motion in Limine alleges that MetLife’s Rule 

30(b)(6) witnesses (the “Witnesses”) were deficient in a number of topic areas, the only relief the 

GGP Debtors request is excluding the testimony related to refinancing.  The purpose of the 

Motion in Limine is clear – the GGP Debtors are desperately seeking any pretext to prevent the 

Court from considering this important evidence.   

 The Motion in Limine is without merit.  First, the GGP Debtors misstate the 

Rule 30(b)(6) standard.  Second, the GGP Debtors cite examples of witness testimony that are 

                                                 
1
 Capitalized terms not otherwise defined herein shall have the meaning ascribed in the debtors’ related motions to 

dismiss.  See docket numbers 639, 638 and 637, respectively. 
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inaccurate and out of context.  Finally, exclusion of testimony is reserved for the most flagrant 

discovery abuses, which is not even alleged by the GGP Debtors.  

 The Motion in Limine should be denied. 

ARGUMENT 

I. The 30(b)(6) Standard 

 In their Motion in Limine, the GGP Debtors misconstrue the standard under 

Rule 30(b)(6).  See Fed. R. Civ. P. 30(b)(6).  “Under Rule 30(b)(6), when a party seeking to 

depose a corporation announces the subject matter of the proposed deposition, the corporation 

must produce someone familiar with that subject.”  Reilly v. Natwest Markets Group Inc., 181 

F.3d 253, 269 (2d Cir. 1999).  Although the GGP Debtors erroneously suggest a much stricter 

standard that would require the 30(b)(6) witness to be prepared to answer any questions that 

could be presented, they seem to believe this heightened standard applies only to MetLife and 

not to themselves.  Indeed, the witnesses produced by GGP Debtors could not address at least ten 

(10) of the topics contained in their deposition notices including: areas of inquiry numbers 3, 4, 

15, 18, 19, 22 with respect to the White Marsh Debtors and Hughes-Summerlin Debtors and 

areas of inquiry numbers 3, 4, 17 and 18 with respect to the Providence Debtors.  See Exhibit A 

(Letter regarding Rule 30(b)(6) notices).  

The GGP Debtors suggest that MetLife’s representatives had an obligation to speak with 

every single individual within the vast MetLife organization who might have some knowledge in 

order to prepare for their depositions.  This is not what is required by Rule 30(b)(6).  In fact, the 

cases cited by the GGP Debtors themselves indicate that the personal knowledge of the designee 

is relevant.  Pursuant to Rule 30(b)(6), the deponent “must make a conscientious good-faith 

endeavor to designate the persons having knowledge of the matters sought by [the party noticing 
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the deposition] and to prepare those persons in order that they can answer fully, completely, 

unevasively, the questions posed ... as to the relevant subject matters.” Bank of New York v. 

Meridien BIAO Bank Tanzania Ltd., 171 F.R.D. 135, 151 (S.D.N.Y. 1997) (quoting  Securities 

and Exchange Commission v. Morelli, 143 F.R.D. 42, 45 (S.D.N.Y. 1992).  

Here, MetLife produced as representatives the individuals who are directly responsible 

for each of the loans in question and the key people making recommendations on modifications 

or extensions.  These are exactly the type of witnesses contemplated by Rule 30(b)(6).  See Kyoei 

Fire & Marine Ins. Co., Ltd. v. M/V Maritime Antalya, 248 F.R.D. 126, 152 (S.D.N.Y. 2007).  

See also Bank of New York, 171 F.R.D. at 150 (“While Rule 30(b)(6) is not designed to be a 

memory contest, the deponent must be both knowledgeable about a given area and prepared to 

give complete and binding answers on behalf of the organization.”).  The GGP Debtors 

suggestion that the Witnesses should be held to a higher standard is both legally incorrect and 

hypocritical in light of their own approach to providing witnesses.      

II. The Witness Testimony  

Whereas MetLife produced qualified representatives as designees under Rule 30(b)(6), 

the GGP Debtors, in their Motion in Limine, misconstrue and mischaracterize the Witnesses as 

unprepared and lacking relevant knowledge.  The GGP Debtors’ allegations are baseless for the 

following reasons: 

 A. Witnesses are Qualified 

First, the GGP Debtors simply ignore the fact that each of the three Witnesses are 

regional directors for MetLife’s offices that are relevant to the loans in question and have 

personal knowledge of the topics expected to be addressed at the depositions.  Mr. Menne is the 

regional director for the Los Angeles office, and has relevant personal knowledge of the matters 
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to which he was testifying.  (Menne Dep. at 6:17)
2
  Mr. Menne testified that his group is 

responsible for managing the Hughes-Summerlin loan including “addressing the borrower’s 

requests for refinances, modifications…”  (Id. at 10:16-17) 

Mr. Casey, as the regional director for the mid-Atlanta region, has relevant personal 

knowledge of the matters to which he was testifying.  (Casey Dep. at 6:18-25, 9:6-9)
3
  Mr. Casey 

testified that his group is responsible for managing the White Marsh loan and making 

recommendations to the Investment Committee as to any material extensions or modifications.  

(Id. at 15:10-12)   

Similarly,  Mr. Politano is the regional director for the Northeast and, as such, is the 

person responsible for the Providence Place loan.  (Politano Dep. at 6:16-20)
4
  Mr. Politano 

testified that his department was responsible for making recommendations to the Investment 

Committee within MetLife with respect to extensions or renegotiations on existing loans.  (Id. at 

7:22-8:2)   

Each of the Witnesses is the person with relevant personal knowledge as to the likelihood 

of the refinancing of each respective loan and would have familiarity with refinancing standards 

within MetLife. 

 B. Witnesses were Prepared 

 In any deposition pursuant to Rule 30(b)(6), it is inevitable that witnesses would come 

across questions to which they do not know the answer.  A Rule 30(b)(6) deposition is not a pop 

quiz, and witnesses are not required to anticipate every possible question that could be posed 

under the general topics specified in the 30(b)(6) notice.  As described above, each of the 

Witnesses is responsible for monitoring their respective loans and making recommendations to 

                                                 
2
 The Menne deposition is attached hereto as Exhibit B. 

3
 The Casey deposition is attached hereto as Exhibit C. 

4
 The Politano deposition is attached hereto as Exhibit D. 
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the Investment Committee with respect to refinancing or modification decisions of each 

respective loan and has personal knowledge related thereto.  The GGP Debtors’ allegations that 

the Witnesses were not adequately prepared and lacked relevant knowledge are baseless. 

Each of the Witnesses testified for approximately 5 to 6 hours with his testimony 

covering over 150 pages of transcript.  Each Witness was knowledgeable about the topics he was 

designated to cover and each witness gave complete answers to countless questions posed by the 

GGP Debtors.  It is impossible for any 30(b)(6) witness to have complete knowledge of every 

possible question that could be posed.   

If the GGP Debtors were legitimately seeking responses to alleged unanswered questions 

that they required for trial,  they could have requested additional information following the 

depositions.  At the Menne and Politano depositions, which were taken on Thursday, June 18, 

2009, co-counsel for the GGP Debtors stated on the record that they would review the transcripts 

and send a letter to MetLife’s counsel if they thought the Rule 30(b)(6) witnesses were not 

appropriate.  (Menne Dep. at 146:5-147:14; Politano Dep. at 197:4-198:23).  Instead of reaching 

out to discuss these potential issues, the GGP Debtors filed their Motion without any notice.  In 

fact, the GGP Debtors filed their Motion in Limine the night before the scheduled hearing  (7:25 

p.m. ET).  That they chose instead to wait until the eve of today’s hearing to file their baseless 

Motion demonstrates that the GGP Debtors are not seeking discovery – they are simply seeking 

a pretext to prevent the Court from hearing uncontroverted evidence that would be devastating to 

their cases. 

Moreover, in their Motion, the GGP Debtors misconstrue and mischaracterize the 

testimonies by taking them out of context.  As an example, the GGP Debtors attempt to make 

much of the fact that Mr. Menne did not speak to anyone from the Capital Markets group or the 
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Investment Committee in preparing for his deposition.  However, Mr. Menne testified that the 

Capital Markets group had nothing to do with the Hughes-Summerlin loan, so there was simply 

no reason for Mr. Menne to speak with members of the Capital Markets group in preparation for 

his deposition..  (Menne Dep. at 93:13).  With regard to the complaints of the GGP Debtors that 

Mr. Menne did not talk with members of the Investment Committee in preparation for his 

deposition, Mr. Menne testified that he had discussions with the Investment Committee 

regarding the Hughes-Summerlin loan and periodically does so.  (Id. at 22:18-23:2)  

Accordingly, Mr. Menne did not need to have specific discussions with the Investment 

Committee to prepare for his deposition.  Mr. Menne responded knowledgably and completely to 

the questions at his deposition.   The GGP Debtors are not really concerned that Mr. Menne 

could not answer questions -- what really concerns the GGP Debtors is that they don’t like the 

answers that Mr. Menne provided.  Notably, Mr. Menne testified that he believed that the 

Hughes-Summerlin would be a candidate for refinancing.  (Id. at 114:10-16, 115:22-116:2).  The 

GGP Debtors desperately want to prevent the submission of this evidence at trial. 

In addition, at the depositions, the GGP Debtors asked the Witnesses to respond to 

numerous hypotheticals; now, the GGP Debtors inexplicably contend that the “failure” of the 

Witnesses to speculate is a lack of knowledge.  For example, the Debtors complain that Mr. 

Menne could not testify as to whether MetLife would have ultimately agreed to refinance the 

Hughes-Summerlin loan.  (Menne Dep. at 116:5-117:10): 

Q. So sitting here today, because you and the investment 

committee have not considered all of the other factors about the 

GGP parent organization, you can’t say one way or the other 

whether right now MetLife would refinance the Hughes-

Summerlin loan, correct? 

 

. . .  
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A. I can tell you right now that in terms of the quality of the real 

estate and the existing loan amount, it would be something that we 

would be willing to talk with the borrower and also recommend.  

How it ultimately shakes out, that’s not my call.  I can’t comment 

on that. 

 

Q. And when you say how it ultimately shakes out, you mean 

whether or not at the end of the day MetLife would actually 

refinance the loan, correct? 

 

A. Correct. 

 

(Id. at 116:5-23) 

Mr. Menne’s response did not demonstrate a lack of familiarity or knowledge -- it simply 

reflected the reality that the GGP Debtors never approached MetLife with a request to refinance 

or even discuss the refinancing or extension of the Hughes-Summerlin loan.  Because there was 

no refinancing proposal, MetLife could not know whether or not it would have approved a 

hypothetical refinancing on unknown terms.  Accordingly, as MetLife’s designated 

representative, Mr. Menne (or any other witness that MetLife could designate) could not 

speculate as to this issue. 

II. The Exclusion of Testimony. 

 The eagerness of the GGP Debtors to exclude the testimony in question shows up most 

clearly in their request that the Court immediately jump to exclude the testimony.  Given that this 

is a bench trial, it seems that the Court is certainly in a position to weigh the credibility of the 

evidence provided by MetLife’s witnesses appropriately.  See Fed. R. Bankr. P. 8013 (“[D]ue 

regard shall be given to the opportunity of the bankruptcy court to judge the credibility of the 

witnesses.”).  The case law is clear that the exclusion of testimony is reserved for only the most 

egregious of situations, which the GGP Debtors have not alleged.  Kyoei Fire, 248 F.R.D. at 152 

(“In order for the Court to impose sanctions, the inadequacies in a deponent's testimony must be 
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egregious and not merely lacking in desired specificity in discrete areas.”); Bank of New York, 

171 F.R.D. at 152) (stating “sanctions that prohibit a party from introducing evidence are 

typically reserved for only flagrant discovery abuses…”).  Even the Debtors own Motion does 

not allege that this type of egregious conduct exists here. 

CONCLUSION 

 The Motion in Limine is nothing more than a transparent attempt by the GGP Debtors to 

avoid the Court from hearing testimony that is damaging to the GGP Debtors’ arguments.  This 

Motion is without merit and simply highlights the grave concerns that the GGP Debtors have 

with their case and the impact of the testimony of the MetLife Witnesses.  The Motion in Limine 

should be denied. 

WHEREFORE, MetLife respectfully requests that the GGP Debtors Motion in Limine be 

denied and grant MetLife such further relief as is proper. 

Dated: New York, New York 

June 24, 2009 

 

Respectfully submitted, 

GREENBERG TRAURIG, LLP 

By:  /s/ Howard J. Berman     .  

Bruce R. Zirinsky  

Nancy A. Mitchell 

Howard J. Berman 

Gary D. Ticoll 

200 Park Avenue 

New York, New York 10166 

Telephone:  (212) 801-9200” 

Facsimile:  (212) 801-6400 

Zirinskyb@gtlaw.com 

Mitchelln@gtlaw.com 
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