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Fleetwood Enterprises, Inc., and its affiliated debtors (collectively, the “Debtors™), and the
Official Committee of Creditors Holding Unsecured Claims (the “Committee”) (together, the

“Plan Proponents”), by and through their undersigned counsel, hereby state as follows:

I. PRELIMINARY STATEMENT

Pursuant to section 1129 of title 11 of the United States Code (the “Bankruptcy Code™),

the Debtors and Committee hereby submit this memorandum of law (the “Memorandum”) in
support of confirmation of the Second Amended Joint Plan of Liquidation of Fleetwood
Enterprises, Inc. and its Affiliated Debtors and the Official Committee of Creditors Holding
Unsecured Claims dated April 21, 2010 [Docket No. 2087] as amended by the Third Amended
Joint Plan of Liquidation of Fleetwood Enterprises, Inc. and its Affiliated Debtors and the Official
Committee of Creditors Holding Unsecured Claims dated July 22, 2010 [Docket No. 2384] (as
further amended or modified, the “Plan”).'

The weak markets for both recreational vehicles and manufactured homes, compounded
by the overall economic decline and the tightening of the credit markets generally, necessitated
the filing of these Chapter 11 Cases. After exploring alternatives to bankruptcy, the Debtors, with
the assistance of its legal counsel and financial advisors, determined that their options to continue
as a going concern were running out and that it was in the best interests of creditors to file for
Chapter 11 bankruptcy protection. The Plan provides for the winding-down of the Debtors’
corporate affairs, the liquidation of all of the Debtors’ assets, and for the distribution of proceeds
to various classes of creditors.

The Plan establishes a liquidating trust to liquidate assets after the Effective Date of the
Plan and to eventually make distributions to holders of allowed claims in certain classes. The
Plan is the result of extensive negotiation between the Debtors, the Committee, and other key
constituent groups. As discussed more fully below, all but two classes of creditors voted to accept
the Plan. All objections filed against the Plan have been resolved. The Debtors and Committee
submit that, for the reasons set forth in this Memorandum and at the hearing on confirmation of

the Plan scheduled for July 29, 2010 (the “Confirmation Hearing”) the Plan satisfies all

! Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Plan.
BA3#452629 1
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requirements under the Bankruptcy Code and Bankruptcy Rules and should be confirmed.

II. BACKGROUND

In addition to the discussion that follows, a history of the Debtors and a summary of the
Chapter 11 Cases are provided in the Debtors’ Second Amended Disclosure Statement Describing
Second Amended Joint Plan of Liquidation of Fleetwood Enterprises, Inc. and its Affiliated

Debtors and the Official Committee of Creditors Holding Unsecured Claims dated April 21, 2010

(the “Disclosure Statement”) [Docket No. 2088] approved by the Court in an order entered on

April 27, 2010 (the “Disclosure Statement Order”) [Docket Entry No. 2106].

A. History of Fleetwood

Fleetwood Enterprises, Inc. (“FEI”) is a public company incorporated in Delaware. It was
formerly traded on the New York Stock Exchange under the symbol “FLE.” As of December
2008, however, FEI’s common stock was quoted on the over-the-counter markets (OTC Bulletin
Board and Pink Sheets) under the trading symbol “FLTW.” FEI is the parent company of Debtors
Fleetwood Holdings, Inc. (“FHI) and Fleetwood Retail Corp. (“FRC”), as well as other debtor
and non-debtor companies.

The Debtors began as a California-based producer of manufactured housing in 1950. In
1964, the Debtors entered the recreational vehicle market with the purchase of a travel trailer
manufacturer. Prior to March 10, 2009 (the “Petition Date”), the Debtors were one of the nation’s
leading producers of manufactured housing and recreational vehicles. On the Petition Date, the
Debtors’ manufactured homes and recreational vehicles were marketed through a network of more
than 2,050 dealer locations in the United States and Canada. The Debtors supported their dealers
through competitive warranties and superior warranty service. The Debtors also operated two
supply companies (a fiberglass manufacturing operation and a lumber brokerage business) that
provided components for the recreational vehicles and housing operations, while also generating
outside sales.

The Debtors’ business operations were comprised of three divisions, motor homes,
housing, and travel trailers. Each division operated through separate subsidiaries, which

employed the individuals who carried out those operations, from assembly line employees and

BA3#452629 2
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plant managers to sales professionals and technical staff. As of the Petition Date, the Debtors had
approximately 3,700 employees located at 19 manufacturing facilities in 11 states, as well as at
their corporate headquarters located in Riverside, California.

B. The Debtors’ Debt and Equity Structure

Prior to the filing of the Chapter 11 petitions, FHI and the Operating Subsidiaries®

(collectively, the “Borrowers”) were parties to a secured credit facility (the “Prepetition Secured

Credit Facility”). The borrowing capacity under the Prepetition Secured Credit Facility was
governed by a borrowing base derived from the Borrower’s inventory and accounts receivable, as
well as a real estate sub-facility. As of March 9, 2009, the maximum availability under the
Prepetition Secured Credit Facility was approximately $135 million, of which approximately
$61.7 million was outstanding. The Prepetition Secured Credit Facility was guaranteed by FEI,
Fleetwood Canada Ltd., and Fleetwood International, Inc. and secured by a pledge of the majority
of the assets of each of the Debtors, including accounts receivable, cash, inventory, and certain
real property owned by certain of the operating subsidiaries. All of the Debtors’ obligations under
the Prepetition Secured Credit Facility were rolled up in the secured credit facility (the “Secured
Credit Facility”) pursuant to the terms of the interim order approving debtor-in-possession

financing (the “Interim DIP Order”) [Docket No. 183] and the final order approving the use of

cash collateral (the “Cash Collateral Order”) [Docket No. 1255].

In addition to the Prepetition Secured Credit Facility, the Debtors were financed through

the issuance of certain notes and an additional loan as follows:

» In 1998, FEI issued to Debtor Fleetwood Capital Trust (“FCT”") $296.4 million in FEI's
6% Convertible Subordinated Debentures due 2028 (the “6% Notes™). As of the Petition
Date, approximately $151.25 million in aggregate principal amount of FEI's 6% Notes
remained outstanding. The 6% Notes are unsecured.

= In December 2003, FEI issued $100 million in aggregate principal amount of its 5%
Convertible Senior Subordinated Debentures due 2023 (the “5% Notes”). Holders of the
5% Notes have certain put rights, including the right to require FEI to repurchase their 5%
Notes, in whole or in part, at 100% of the principal amount plus accrued and unpaid
interest, on December 15, 2008 (the “2008 Put Right). Immediately prior to the Petition

* The Operating Subsidiaries are comprised of the direct subsidiaries of FHI, other than Hauser Lake Lumber, along
with Continental Lumber Products, a subsidiary of FEI. A list of the Operating Subsidiaries is set forth in Exhibit A
to Appendix A to the Disclosure Statement.

BA3#452629 3
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Date, approximately $1.069 million in aggregate principal amount of the 5% Notes
remained outstanding. The 5% Notes are unsecured.

= In August 2008, Debtors Fleetwood Motor Homes of California, Inc. (“FMHCa”) and
Fleetwood Homes of California, Inc. (“FHCa”) received a loan in the original principal
amount of $27.25 million from Isis Lending, LLC (the “ISIS Loan’). The ISIS Loan is
secured by a pledge of real property and certain personal property owned by FMHCa and
FHCa. Upon the sale of the real property and personal property securing the ISIS Loan,
the Debtors, with Court approval, provided ISIS with replacement liens on certain real
property and cash collateral [Docket Nos. 852 and 1056].

» In December 2008, FEI issued (a) approximately $81.4 million in aggregate principal
amount of new 14% senior secured notes due 2011 (the “14% Secured Notes™) and (b)
approximately 11.1 million shares of its common stock, both in connection with the 2008
Put Right. FEI had the option to pay the repurchase price for the 2008 Put Right in cash,
its common stock, or with a combination of cash and common stock. Because FEI lacked
the liquidity to satisfy the 2008 Put Right if all 5% Noteholders exercised the Put Right,
FEI commenced an exchange offer, whereby FEI offered to exchange the outstanding 5%
Notes for 14% Senior Secured Notes. FEI also commenced a repurchase offer, whereby
FEI repurchased the 5% Notes with common stock. The 14% Notes are secured by a
pledge of certain real property owned by the Operating Subsidiaries (the “14% Note
Liens”).

As of the April 21, 2010, the approximate aggregate non-contingent obligations of the
Debtors were: (i) $2,656,366 in outstanding letters of credit, plus certain fees and expenses and
contingent indemnification claims under the Secured Credit Facility; (ii) $151.25 million in 6%
Notes; (iii) $1.069 million in 5% Notes; (iv) $17.8 million under the ISIS Loan; and (v) $84.3
million in 14% Secured Notes. The Debtors also have trade debt owing to various service and
goods providers.

FEI has authorized 300,000,000 shares of stock. As of the Petition Date, FEI had issued
and outstanding 209,229,954 shares of common stock and no shares of preferred stock. FHI has
authorized 250 shares of common stock, all of which is held by FEI.

C. The Chapter 11 Cases

Despite their best efforts to cut costs, restructure business operations, and improve
liquidity, the Debtors reported a net loss in every year since 2001. Because of the weak markets
for both recreational vehicles and manufactured homes, compounded with the overall economic
decline and the tightening of the credit markets generally, the Debtors grew increasingly
concerned that they might breach one or more loan covenants under the Prepetition Secured

BA3#452629 4
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Credit Facility, resulting in a default of the Prepetition Secured Credit Facility and a cross default
of the 14% Notes and certain capital lease obligations. After exploring alternatives to bankruptcy,
the Debtors, with the assistance of their legal counsel and financial advisors, determined that their
options to continue as a going concern were running out and that it was in the best interests of
creditors to file for Chapter 11 bankruptcy protection.

On the Petition Date and subsequent dates thereafter, a total of 50 affiliated entities filed
Chapter 11 bankruptcy petitions. The cases are being jointly administered pursuant to an order
entered on March 11, 2009 [Docket No. 19]. On March 19, 2009, the U.S. Trustee appointed the
Committee in the Chapter 11 Cases [Docket No. 73]. Since the Petition Date, the Debtors have
remained in possession of their property and operated their businesses as debtors in possession.

During the Chapter 11 Cases, the Debtors successfully divested the majority of their assets
and defended against numerous creditor actions for relief from the automatic stay, which,
together, maximized the value of the assets available for distribution under the Plan. The
significant asset groups sold by the Debtors include, but are not limited to, military housing assets,
RV assets, housing assets, travel trailer inventory, travel trailer trademarks, Mexicali assets, and
various manufacturing plants. The aggregate purchase price for all the asset groups sold was
$91.7 million, which included assumed liabilities and other purchase price adjustments. The
Debtors are currently holding approximately $26.3 million in cash from, among other things, the
sale of these asset groups.

The Debtors have also made significant progress in resolving certain prepetition claims
against the Debtors. The Debtors faced two claims, the Riverside County DA claim and the South
Coast Air Quality Management District claim, for alleged violations of environmental regulations,
both of which have been settled. The Debtors are also parties to a class action lawsuit for alleged

deficiencies in the roof insulation in Fleetwood’s manufactured homes (the “Browder Claims”).

The Debtors have agreed to preserve and maintain all of the Debtors’ books and records and to
make such books and records available to the class action plaintiffs. If and when the Browder
Claims become Allowed Claims, such Allowed Claims will be treated as Class 6 General

Unsecured Claims to the extent not covered by insurance.
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In addition to the prepetition claims, the Debtors have been involved in 19 adversary
proceedings filed in connection with these Chapter 11 Cases. The adversary proceedings include
avoidance actions, breach of contract actions, breach of warranty actions, injunction actions to
extend the automatic stay, and Worker Adjustment and Retraining (“WARN”) Act actions.
Unfortunately, it appears that none of the claims for relief alleged against the Debtors in these
adversary proceedings are covered by insurance policies of the Debtors, with the exception of
certain product liability personal injury and related claims.

D. The Plan

On March 3, 2010, the Debtors and Committee filed their original Joint Plan of
Liquidation [Docket No. 1867]. Also on March 3, 2010, the Debtors filed a Motion for Order (i)
Approving Disclosure Statement; (i1) Approving Solicitation Procedures, Forms of Ballots,
Manner of Notice, and Vote Tabulation Procedures; (iii) Establishing Voting Record Date and
Deadline for Receipt of Ballots; and (iv) Fixing Date, Time, and Place for Confirmation Hearing

and Deadline to File Objections to Confirmation (the “Disclosure Statement Motion”) [Docket

No. 1869]. After further negotiations among the Debtors, Committee, and key constituent groups,
the Debtors filed the First Amended Joint Plan of Liquidation, along with a related proposed
disclosure statement, on April 12, 2010 [Docket Nos. 2060 and 2061 respectively].

A hearing on the approval of the proposed disclosure statement was held on April 14,
2010. The hearing was continued, with the Court approving the proposed disclosure statement
subject to further modification. The Second Amended Joint Plan of Liquidation was filed on
April 21, 2010 [Docket No. 2087], along with a related proposed disclosure statement [Docket
No. 2088]. On April 27, 2010, the Court entered an Order (i) Approving Second Amended
Disclosure Statement; (i1) Approving Solicitation Procedures, Forms of Ballots, Manner of
Notice, and Vote Tabulation Procedures; (iii) Establishing Voting Record Date and Deadline for
Receipt of Ballots; and (iv) Fixing Date, Time, and Place for Confirmation Hearing and Deadline

to File Objections to Confirmation (the “Disclosure Statement Order”) [Docket No. 2106]. The

Disclosure Statement Order set June 4, 2010 as the deadline to vote on the Plan and file objections

to confirmation. On July 22, 2010 the Third Amended Joint Plan of Liquidation was filed
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[Docket No. 2384]. The Plan Confirmation Hearing is scheduled for July 29, 2010.

The Plan provides for an orderly liquidation of the Debtors’ remaining assets and a wind
down of their business operations. Distributions will be made to creditors pursuant to the Plan.
The Plan provides for payment of Administrative Claims and Priority Tax Claims in the manner
required by the Bankruptcy Code. A summary of the proposed treatment of the various classes of
creditors under the Plan follows. A detailed description of such treatment is contained in the Plan

and Disclosure Statement.

= Class 1: Non-Tax Priority Claims shall be paid in full on the Distribution Date of the Plan
or within 90 days after the date such claim is allowed. To the extent a Class 1 Allowed
Claim exceeds the limits set forth in section 507 of the Bankruptcy Code for priority
claims, such deficiency amount shall be treated as a Class 6 Allowed General Unsecured
Claims. Class 1 is unimpaired under the Plan and is not entitled to vote.

= (Class 2: Allowed Secured Credit Facility Claims shall receive payment in full of all
Postpetition Obligations (as defined in the Interim DIP Order), other than certain disputed
or future costs or indemnification claims, subject to resolution of the Turnover Motion.?
Class 2 Claims shall also receive (a) cash in an amount equal to 105% of outstanding
letters of credit as of the Effective Date, with this cash payment serving as collateral for
the outstanding letters of credit; (b) cash in the amount of $100,000 to be held as collateral
for any further costs, fees, or expenses of the Secured Parties; (c) cash in an amount equal
to any disputed costs that have not been paid to the Secured Parties as of the Effective
Date to be held as collateral for such disputed costs; and (d) cash in the amount of
$2,500,000 to be held as collateral for any unliquidated, contingent, or post-Effective Date
claims of the Secured Parties. Class 2 is Impaired under the Plan and is entitled to vote.

= Class 3: Allowed ISIS Claim shall receive the following payments: (a) all of ISIS’s actual
and documented out-of-pocket expenses incurred in connection with the Chapter 11 Cases
since the Petition Date (estimated to be approximately $150,000); (b) $300,000 as
payment on account of either compound interest and/or default interest; and (c) $3,550,500
on account of amounts owing under the ISIS Promissory Note. Class 3 is Impaired under
the Plan and is entitled to vote.

= (lass 4: Miscellaneous Secured Claims shall receive, at the election of the Liquidating
Trustee, on the Distribution Date of the Plan or within 90 days after the date such claim is
allowed (a) cash equal to the lesser of the unpaid portion of such Allowed Class 4 Claim
and the value of the collateral securing the Class 4 Claim as required by section 506(b) of
the Bankruptcy Code, and which, only as to secured tax Claims, shall include applicable
interest as required under 11 U.S.C. section 511; (b) a return of the collateral securing the
Class 4 Claim; or (c) such other treatment as agreed to in writing. To the extent a Class 4
secured tax Claim that accrues postpetition is not paid in full as provided under applicable
non-bankruptcy law in the ordinary course of business and in a timely manner, then the

3 An appeal of this Court’s ruling is currently pending before the Bankruptcy Appellate Panel of the United States
Court of Appeal for the Ninth Circuit.
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Claimholder holding such postpetition secured tax Claim may assert an Administrative
Claim as provided in this Plan, the Bankruptcy Code, and the Bankruptcy Rules. Class 4 is
unimpaired under the Plan and is not entitled to vote.

= (lass 5: 14% Notes Claims shall, on the Effective Date, be allowed as a Secured Claim in
the amount of $84,256,664, and the 14% Note Liens held as of the Petition Date shall
remain as valid liens for purposes of the Plan only. Class 5 Claims shall receive on the
Distribution Date of the Plan or within 90 days after the date such claim is allowed their
pro rata share of 43.5% of the Net Distributable Proceeds” less certain professional fees
and expenses and any funds distributed to the Holders of the 5% Notes, in full and final
satisfaction of their Secured Allowed Claim. In addition, Class 5 Claims shall not be
subject to avoidance, disallowance, recharacterization, or subordination. On the Effective
Date, if Class 5 votes to accept the Plan, the 14% Notes shall be deemed to assign certain
intercreditor rights to the Liquidating Trustee and to release other intercreditor rights.
Class 5 is Impaired and entitled to vote on the Plan.

= (lass 6: General Unsecured Claims shall receive on the Distribution Date of the Plan or
within 90 days after the date such claim is allowed their pro rata share of the Net
Distributable Proceeds, not to exceed in the aggregate 56.5% of the total Net Distributable
Proceeds. Class 6 is Impaired and entitled to vote on the Plan.

= (Class 7: 6% Notes Claims shall receive $2 million from the 56.5% Net Distributable
Proceeds allocable to the General Unsecured Claims, less the fees and expenses for the 6%
Noteholders’ trustee and the trustee’s professionals. This amount shall be paid at the time
Distributions are made to General Unsecured Creditors or such earlier time as the
Liquidating Trustee shall determine. Class 7 is Impaired and entitled to vote on the Plan.

= Class 8: 5% Notes Claims shall receive, pursuant to the terms of a settlement agreement
among the Committee and the holders of a majority of the 14% Notes, $75,000 from the
43.5% Net Distributable Proceeds allocable to the Allowed 14% Notes Claims, less the
fees and expenses for the 5% Noteholders’ Indenture Trustee, provided that Class 8 does
not vote to reject the Plan and the 5% Indenture Trustee does not object to the Plan.” Class
8 is Impaired and entitled to vote on the Plan.

= (lass 9: Convenience Claims shall receive on or as soon as practicable thereafter 25% of
their allowed claims, for claims in an amount of $10,000 or less. A Holder with an
Allowed Claim in excess of $10,000 may opt in to Class 9 by reducing the amount of the
claim to $10,000. Total distributions to Class 9 shall be paid out of the 56.5% Net
Distributable Proceeds allocable to the General Unsecured Claims and are anticipated to
be less than $1.25 million. Class 9 is Impaired and entitled to vote on the Plan.

* “Net Distributable Proceeds” are defined by Section I1.B.133 of the Plan as “the Net Proceeds derived from the
liquidation or monetization of any and all of the Assets of the Debtors to be vested in the Liquidating Trust (including
all Cash of the Debtors wherever located, including, but not limited to, Cash presently held in any segregated
accounts for the benefit of the 14% Notes Claims but excluding the BofA Cash Collateral Amount), after payment of,
all Allowed Administrative claims, all Allowed Priority Claims, all Allowed Secured Credit Facility Claims, all
Allowed Miscellaneous Secured Claims, Professional Fee Claims of the Debtors and Creditors’ Committee, and all
Liquidating Trust Expenses.”

> Pursuant to the settlement, the treatment of Class 8 Claims was also contingent upon the 5% Noteholders’ Indenture
Trustee not objecting to the Disclosure Statement. No such objection was filed.
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= Class 10: Product Liability PI Claims shall be required to participate in the product
liability personal injury claim mediation process as described in Appendix E to the
Disclosure Statement and shall receive, if and when such claims become Allowed Claims,
a pro rata distribution of available insurance proceeds from policies issued by Gibraltar
Insurance Co., Ltd., covering product liability personal injury claims. To the extent a
Class 10 Claim is not paid in full with insurance proceeds, then the unpaid deficiency
amount shall receive the treatment provided for under Class 6 Allowed General Unsecured
Claims. Class 10 is Impaired and entitled to vote on the Plan.

= Class 11: WARN Act Class Claims and Severance Class Claims shall, if the Bankruptcy
Court approves the WARN and Severance Class Settlement Agreement,’ receive the
treatment provided therein, unless a holder of such claim affirmatively elects to opt out, in
which case, if and when such claim is allowed, it shall be afforded the treatment of a Non-
Tax Priority Claim in Class 1 subject to the limitations of section 507 of the Bankruptcy
Code, with any amount in excess of the section 507 statutory limits being treated as a
Class 6 General Unsecured Claim. If the Bankruptcy Court does not approve the WARN
and Severance Class Settlement Agreement, the WARN Class Claims and the Severance
Class Claims shall continue to be litigated before the Bankruptcy Court. If and when such
claims are allowed, they shall be afforded the treatment of a Non-Tax Priority Claim in
Class 1 subject to the limitations of section 507 of the Bankruptcy Code, with any amount
in excess of the section 507 statutory limits being treated as a Class 6 General Unsecured
Claim. Class 11 is Impaired and entitled to vote on the Plan.

= (lass 13 is subdivided into Classes 13A, 13B, 13C, 13D, 13E, 13F and 13G the treatment
of which is described below. Each Claimant in Class 13 is or was the beneficiary of an LC
issued by the Debtors’ Secured Parties pursuant to the Secured Credit Facility and which
comprises the Allowed Secured Credit Facility Claims. Each Claimant in Class 13 holds
Collateral consisting of (a) its rights under an outstanding LC, (b) the proceeds of an LC,
and/or (c) cash. Except for Class 13A (described below), upon a Claim in Class 13
becoming an Allowed Claim, the Holder of a Class 13 Claim shall be permitted to either:
(1) to the extent the Allowed Claim is less than the amount of the Collateral held by the
Holder, retain the Collateral up to the amount of such Allowed Claim and any excess shall
be returned to the Liquidating Trustee; (ii) to the extent the Allowed Claim exceeds the
amount of the Collateral held by Holder, retain the Collateral and the amount by which the
Allowed Claim exceeds the amount of the Collateral shall be treated as a General
Unsecured Claim in Class 6; or (iii) accept such other treatment as to which such Holder
and the Debtors and/or Liquidating Trustee shall have agreed upon in writing.

e (lass 13A: Westchester Fire Insurance Company and Ace INA Insurance Company
hold LC proceeds of $11,783,000 and shall continue to have whatever rights they had
or now have under the Order entered by the Court herein on March 24, 2009 [Docket
No. 103], which order shall not be affected by the Plan. The Class 13A Holder has an
unliquidated Claim as set forth in Proofs of Claim filed by the Class 13A Holder and
assigned number 7661 through 7678, inclusive, on the register maintained by the
Debtors’ claims agent, against which it is holding the Cash proceeds of Letter of Credit
No. 3051853, drawn in full by ACE on December 29, 2009 and which, as of April 1,

® On May 25, 2010, the Court entered an order granting preliminary approval to the WARN Act Class Settlement
[Docket No. 39 in Adv. No. 09-ap-01114-MJ]. Also on May 25, 2010, the Court entered a preliminary order
granting preliminary approval to the Severance Class Settlement [Docket No. 15 in Adv. No. 09-ap-01421-MJ].
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2010, totaled $11,783,000. ACE shall continue to have whatever rights it had or now
has under the ACE Order [Docket No. 103], if any, and the Plan does not vacate, alter,
rescind or modify the ACE Order nor does it provide ACE with any greater rights than
ACE may have under the ACE Order and the agreements referenced therein. Class
13A is Impaired and entitled to vote on the Plan.

e (lass 13B: Old Republic Insurance Company holds LC proceeds in the amount of
$1.08 million. Class 13B is unimpaired and is not entitled to vote on the Plan.

e (lass 13C: National Union Fire Insurance Company of Pittsburgh, PA, et al. holds LC
proceeds in the amount of $4,302,210. Class 13C is unimpaired and is not entitled to
vote on the Plan.

e (lass 13D: Fidelity and Deposit Company of Maryland holds LC proceeds in the
amount of $3,017,440. Class 13D is unimpaired and is not entitled to vote on the Plan.

e (lass 13E: The North Carolina Self-Insurance Guaranty Association (“NCSIGA”) is
holding $636,000 in LC proceeds plus other cash on hand that NCSIGA shall be
entitled to retain on the Effective Date. Class 13E is Impaired and entitled to vote on
the Plan.

e Class 13F’: The Georgia Self Insurance Guaranty Trust Fund (“GSIGTF”) is holding
$1,230,000 in LC proceeds plus other cash on hand that GSIGTF shall be entitled to
retain on the Effective Date. Class 13F is Impaired and entitled to vote on the Plan.

e Class 13G®: Lumbermen’s Underwriting Alliance (‘LUA”™) is or was the beneficiary
of a letter of credit (“LC”) issued by the Debtors’ Secured Parties pursuant to the
Secured Credit Facility and which comprises the Allowed Secured Credit Facility
Claims. LUA is holding LC proceeds and cash deposits that total approximately
$186,000 that LUA shall be entitled to retain on the Effective Date. Class 13G is
Impaired and entitled to vote on the Plan.

= (Class 14: Intercompany Claims shall be deemed eliminated, cancelled, and/or extinguished
as a result of the substantive consolidation of the Debtors’ Estates in these Chapter 11
Cases. Holders of Class 14 Claims shall not receive or retain any property on account of
such claims. Class 14 is deemed to have rejected the Plan and is not entitled to vote to
accept or reject the Plan.

= (lass 15: Equity Interests shall be cancelled on the Effective Date, and each Holder of a
Class 15 Equity Interest shall not receive or retain any property or interest in property on
account of such Equity Interests. Class 15 is deemed to have rejected the Plan and is not
entitled to vote to accept or reject the Plan.

E. Solicitation and Notice

Pursuant to the Disclosure Statement Order, April 14, 2010 (the “Voting Record Date™)

was established as the date at which the claims register maintained by the Debtors through

7 Class 13F was formerly identified as Class 12B.
¥ Class 13G was formerly identified as Class 12A.
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Kurtzman Carson Consultants, LLC (“KCC”), the Debtors’ court-approved claims and noticing
agent, shall be deemed closed for purposes of determining whether a holder of a claim is a record
holder for purposes of voting on the Plan. The Disclosure Statement Order approved Grant
Thorton LLP (“GT”) as the Debtors’ voting agent (the “Voting Agent”) and KCC as the Debtors’

securities voting agent (the “Securities Voting Agent”).

On May 7, 2010, the Plan Proponents served a package (the “Solicitation Package™) on all

known holders of claims in the classes entitled to vote (the “Voting Classes”),9 subject to certain

restrictions in the Disclosure Statement Order. The Solicitation Package included the following:
(1) Second Amended Plan, (ii) Second Amended Disclosure Statement, (iii) Disclosure Statement
Order, (iv) Notice of Plan Confirmation Hearing and Related Deadlines (the “Confirmation

Hearing Notice”) [Docket No. 2132], (v) letter from the Debtors and Committee as proponents of

the Plan, and (vi) an appropriate ballot or master ballot. See Proof of Service executed by Craig
Osborne filed May 13, 2010 [Docket No. 2144]. Also on May 7, 2010, and in accordance with
the Disclosure Statement Order, the Plan Proponents transmitted the Solicitation Package (without
ballots) to counsel for the Committee, the Securities and Exchange Commission, counsel to the
U.S. Trustee, and all parties requesting copies of the Solicitation Package; the Confirmation

Hearing Notice and notice of nonvoting status (the “Informational Package™) to all known holders

of claims in the Unimpaired Nonvoting Classes'’; and the Confirmation Hearing Notice and bar
date orders [Docket Nos. 875 and 1633] to parties not otherwise receiving a Solicitation Package
or any type of Information Package. See Proof of Service executed by Lincoln Sneed filed on
May 13, 2010 [Docket No. 2142]; Proofs of Service executed by Craig Osborne filed May 13,
2010 [Docket Nos. 2143 and 2145]. Pursuant to the Disclosure Statement Order, the Plan
Proponents sent a Confirmation Hearing Notice and notice of nonvoting status to all shareholders
of record (Class 15). See Proof of Service executed by Craig Osborne filed May 13, 2010 [Docket
Nos. 2143]. The Plan Proponents did not send a Solicitation Package, Information Package,

Confirmation Hearing Notice nor any other notice to holders of Class 14 Claims. See Disclosure

? As discussed more fully above, Classes 2, 3,5,6,7, 8,9, 10, 11, 13A, 13E, 13F and 13G are Impaired and entitled
to vote on the Plan.

10 A5 discussed more fully above, Classes 1, 4, 13B, 13C, and 13D are unimpaired and not entitled to vote on the
Plan.
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Statement Order, paragraph 18.

F. Request for Approval of Request for Instruction to Holders of Trust Preferred
Securities

Pursuant to paragraphs 13, 20, 24, and 26 of the Disclosure Statement Order, among other
things, the Court approved certain solicitation procedures for delivering Solicitation Packages to
holders of the 5% Notes, 6% Notes and 14% Notes.

Bank of New York Mellon, as indenture trustee for the holders of the 6% Notes (“6% Note

Indenture Trustee™), is the sole holder of the 6% Notes. As such, in connection with the

solicitation procedures, the 6% Note Indenture Trustee has received and submitted to KCC the
ballots on account of the 6% Notes. The 6% Note Indenture Trustee holds the 6% Notes in trust
on behalf of the Fleetwood Capital Trust dated as of February 10, 1998 (“Trust”), which has

issued 6% Convertible Trust Preferred Securities due 2028 (“Trust Preferred Securities™) in

connection with the Amended and Restated Declaration of Trust dated as of February 10,

1998 (“Declaration”), which governs the Trust. While under the terms of the Declaration and in
light of the time requirements for voting set forth by the Disclosure Statement Order the 6% Note
Indenture Trustee believes it was authorized to return ballots to KCC on account of the 6% Notes,
in an effort to provide information regarding the Plan to the holders of the Trust Preferred

Securities (“Securityholders”), the 6% Note Indenture Trustee, through KCC, provided the

following information to Securityholders: (1) a notice dated May 11, 2010, pursuant to the
indenture for the 6% Notes, regarding disclosure statement approval and the plan confirmation

process (“May 11 Notice™); (2) a letter to Securityholders dated May 17, 2010, and attached form

to complete if Securityholders wished to instruct the 6% Note Indenture Trustee to not vote to
accept the Plan, which required a response to the 6% Note Indenture Trustee by June 1, 2010

(collectively, the “Form Instruction™); (3) the Confirmation Hearing Notice; (4) the May 7, 2010,

letter from the Committee to creditors and parties in interest; and (5) the CD containing the Plan,
Disclosure Statement and Disclosure Statement Order (collectively, the “Securityholder

Instruction Package™). True and correct copies of the May 11 Notice and the Form Instruction are

appended as Exhibits “A” and “B,” respectively, to the Proof of Service declaration of Matthew
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R. Jenks with respect to service of the May 11 Notice and the Form Instruction filed on May 26,
2010 [Docket No. 2185].

The Securityholder Instruction Package was delivered on May 17, 2010, to the Depository
Trust Company (“DTC”) nominees and to Broadridge as agent for the nominees, for delivery to
the Securityholders, concurrent with delivery of Solicitation Packages to the DTC nominees for
the holders of the 5% Notes, the 6% Notes and the 14% Notes. As part of this supplemental
service, KCC instructed Broadridge to eliminate the beneficial owner ballot created for the
holders of the 6% Notes with their mailing and to include the May 11 Notice and Form Instruction
in lieu of the ballot. Finally, KCC also followed up with all other nominees and the DTC to be
sure that all know the correct procedures in connection with the form instruction by the
Securityholders.

While the 6% Note Indenture Trustee asserts that it has the authority to vote in connection
with the Plan as the sole holder of the 6% Notes, unless instructed otherwise by a majority of the
Securityholders, to the extent the Securityholders could be deemed the underlying beneficial
holders of the 6% Notes, as described above, the Securityholder Instruction Package, including
the Plan, Disclosure Statement, Confirmation Notice and Form Instruction, was delivered to the
DTC nominees and to agent for the DTC nominees concurrent with the delivery of the Solicitation
Packages to the 5% Notes, the 6% Notes and the 14% Notes. As such, as part of the proposed
order confirming the Plan, the Plan Proponents request a finding that the Form Instruction, as well
as the delivery of the Securityholder Instruction Package in the manner described above, were
reasonable and appropriate under the circumstances and moreover comply with Bankruptcy Rules
3017(d) and 3017(e).

G. Voting on the Plan

As set forth in the tabulation reports (the “Tallies”) filed on July 22, 2010 pursuant to
Local Bankruptcy Rule 3018-1 and the Disclosure Statement Order, creditors voted

overwhelmingly in favor of the Plan, with the exception of Classes 2 and 13A, which voted to
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reject the Plan."'
III. ARGUMENT

In order to confirm the Plan, the Court must find, by a preponderance of the evidence, that
the Plan satisfies all the applicable plan confirmation provisions of the Bankruptcy Code. The
proponents of the Plan have the burden of establishing by a preponderance of the evidence that all
elements necessary for confirmation under section 1129 have been met. See In re Arnold & Baker
Farms, 177 B.R. 648, 654 (B.A.P. 9th Cir. 1994) (“We find the preponderance of the evidence to
be the correct burden of proof in the context of plan confirmation™); In re Melcher, 329 B.R. 865,
873 (Bankr. N.D. Cal. 2005) (“As the proponents of the Plan, Debtor and Committee bear the
burden of establishing” the elements of section 1129 of the Code by a preponderance of the
evidence); In re Monarch, 166 B.R. 428, 432 (Bankr. C.D. Cal. 1993) (finding that the appropriate
standard of proof for plan confirmation is preponderance of the evidence). The Debtors and
Committee submit that the Plan complies with the applicable provisions of the Bankruptcy Code

and Bankruptcy Rules and, in support thereof, address each requirement below.

A. The Plan Complies With All Applicable Provisions Of
The Bankruptcy Code Pursuant To Section 1129(A)(1)

Section 1129(a)(1) of the Bankruptcy Code provides that a court may confirm a plan only
if all requirements of section 1129 are met, including that “[t]he plan complies with the applicable
provisions of this title.” 11 U.S.C. § 1129(a)(1). The legislative history of section 1129(a)(1)
explains that this provision incorporates the requirements of Bankruptcy Code sections 1122 and
1123, which govern classifications of claims and interests and the contents of a plan of
reorganization. H.R. Rep. No. 95-595 95th Cong., 1st Sess. 412 (1977); S. Rep. No. 95-989, 95th
Cong., 2d Sess. 126 (1978). See In re Commercial W. Fin. Corp., 761 F.2d 1329, 1338 (9th Cir.
1985); Kane v. Johns-Manville Corp., 843 F.2d 636, 648-59 (2d Cir. 1988); In re Moorpark
Adventure, 161 B.R. 254, 256 (Bankr. C.D. Cal. 1993). The Debtors and Committee believe,

based upon the discussion below, that the Plan complies with the requirements of both sections.

' The Tallies are accompanied by the Declarations of Alan Dalsass and David M. Sharp, which describe the
tabulation of ballots and the results of the voting on the Plan.
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1. Compliance with Section 1122 of the Bankruptcy Code

Section 1122 of the Bankruptcy Code establishes the standards for the classification of

claims and interests in a Chapter 11 plan.

a. Section 1122(a) of the Bankruptcy Code

Section 1122(a) of the Bankruptcy Code states: “Except as provided in subsection (b) of
this section, a plan may place a claim or an interest in a particular class only if such claim or
interest is substantially similar to the other claims or interests of such class.” 11 U.S.C. § 1122(a).
Thus, a plan may establish multiple classes of claims or interests if the claims or interests within a
class are substantially similar to the other claims or interests in that class. See Barakat v. Life Ins.
Co. of Va. (In re Barakat), 99 F.3d 1520, 1526 (9th Cir. 1996) (similar claims may be separately
classified where there is a “legitimate business or economic justification”); Class Five Nev.
Claimants v. Dow Corning Corp. (In re Dow Corning Corp.), 280 F.3d 648, 661 (6th Cir. 2002)
(“the bankruptcy court has substantial discretion to place similar claims in different classes”);
Montclair Retail Ctr. L.P. v. Bank of the West (In re Montclair Retail Ctr.), 177 B.R. 663, 665-66
(B.A.P. 9th Cir. 1995) (“There must be a reasonable, nondiscriminatory reason for the separate
classification”). In Barakat, the Ninth Circuit adopted the “one clear rule,” whereby a debtor
cannot “classify similar claims differently in order to gerrymander an affirmative vote on a
reorganization plan.” Barakat, 99 F.3d at 1526.

(13

Here, the Plan satisfies Barakat’s “one clear rule.” In accordance with section 1122(a) of
the Bankruptcy Code, Article I1I of the Plan designates fourteen classes of claims (including one
with seven subclasses) and one class of interests based upon the differing legal nature and/or
priority of such claims and interests, all of which are set forth more fully above. Although the
Plan does separately classify certain general types of claims, the different classification is based
upon the varying legal nature of such claims. For example, Classes 2, 3, and 4 each involve
secured claims. In Classes 2 and 3, the secured claim is governed by a loan agreement with
distinct terms, remedies, and consequences. The individual characteristics of these two secured
claims necessitated their separate classification. Class 4 is comprised of miscellaneous secured

claims. Although the Class 4 claims are similar to the Class 2 and Class 3 claims in that they are
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secured, they are not bound by the same loan agreements and are thus more properly grouped
together in a separate class. Similarly, Classes 5, 7, and 8 involve notes with varying rates of
interest. The 14% Notes in Class 5 are secured for purposes of the Plan. Although the 6% Notes
in Class 7 and the 5% Notes in Class 8 are both unsecured, the 6% Notes and the 5% Notes each
have different legal characteristics, such as the put rights associated with the 5% Notes. The 5%
Notes and the 6% Notes are thus properly identified in the Plan as separate classes. Finally,

Class 13 and its subclasses involve Claims based upon letters of credit. Holders of Class 13
Claims are holding collateral with a value that may exceed the amount of the claim. Importantly,
despite their similarities, each of Class 13’s subclasses (i.e., 13A-13G) is treated as a separate and
distinct class for voting purposes because each holds a different letter of credit. Again, as with the
secured claims and the Notes claims, the separate classification of the letter of credit claims is
justified by the specific legal characteristics of each class of claims. Accordingly, the Plan
satisfies Barakat’s “one clear rule” and the requirements of section 1122(a) of the Bankruptcy

Code.

b. Section 1122(b) of the Bankruptcy Code

Section 1122(b) of the Bankruptcy Code provides: “A plan may designate a separate class
of claims consisting only of every unsecured claim that is less than or reduced to an amount that
the court approves as reasonable and necessary for administrative convenience.” 11 U.S.C.

§ 1122(b). As provided in Article III of the Plan, the Plan Proponents have designated a
“convenience class” consisting of general unsecured claims in an amount of $10,000 or less (or a
claim in excess of $10,000 if the holder agrees to reduce the amount of the claim to $10,000),
pursuant to section 1122(b). The Plan Proponents created this class in order to streamline the
claims distribution process. Over 18,000 general unsecured claims were filed in these Chapter 11
Cases, and approximately 3,550 of such general unsecured creditors are classified in the Class 9
Convenience Class.

Pursuant to the distribution scheme for Class 6 General Unsecured Claims, the Liquidating
Trust will make pro rata distributions to Holders of Allowed Class 6 Claims of the Net
Distributable Proceeds, not to exceed in the aggregate 56.5% of the total Net Distributable
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Proceeds, on the initial Distribution Date and each subsequent Distribution Date. Based on the
number of Class 6 General Unsecured Claims filed, the Convenience Class will enable the Plan
Proponents to streamline the distribution process and relieve at least some of the administrative
burden of the Liquidating Trust. The Plan Proponents estimate that 3,500 Class 6 General
Unsecured Claims are $10,000 or less and will thus be designated as Class 9 Convenience Claims.
In addition, the Plan Proponents believe that many other Class 6 Claimholders will opt to reduce
the amount of their claim to $10,000 in order to be included in the Class 9 Convenience Class.
Each Class 9 Convenience Class Claim will receive only one distribution in the total amount of
25% of the allowed amount of claims less than or reduced to $10,000. The Liquidating Trust will
not have to issue additional distribution checks or keep on-going detailed financial records in
order to make subsequent pro rata distributions to such allowed claims. By placing these claims
in a Convenience Class, the Plan Proponents will streamline and increase efficiencies in the
distribution process, as well as maximize limited resources (human and otherwise). For these
reasons, the Class 9 Convenience Claims class is reasonable and necessary and thus proper
pursuant to section 1122(b).

2. Compliance with Section 1123 of the Bankruptcy Code

Section 1123 of the Bankruptcy Code sets forth eight elements that a Chapter 11 plan must
contain. As discussed below, the Plan contains each of the seven elements applicable to corporate

debtors."?

a. Designate Classes of Claims and Interests (Section 1123(a)(1))

Section 1123(a)(1) of the Bankruptcy Code requires that a plan designate classes of claims
and interests. As discussed above regarding section 1122 of the Bankruptcy Code, Article III of
the Plan properly designates fourteen classes of claims and one class of equity interests. The Plan

therefore satisfies the requirements of section 1123(a)(1) of the Bankruptcy Code.

"2 One of the elements of section 1123 of the Bankruptcy Code is not applicable to corporate debtors. Section
1123(a)(8) specifies that if the debtor is an individual, the plan must provide for payment to creditors of all or a
portion of earnings from personal services performed by the debtor after commencement of the case or other future
income from the debtor necessary for the execution of the plan. This provision is not applicable to the Debtors
because none of them is an individual.
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b. Specify Unimpaired Classes (Section 1123(a)(2))

Section 1123(a)(2) of the Bankruptcy Code requires a plan to specify classes of claims or
interests that are not impaired under the Plan. Article V.C of the Plan specifies that Classes 1, 4,
13B, 13C, and 13D are unimpaired by the Plan because any Allowed Claim in such Classes
should be paid in full (i.e., as for these Class 13 claimants, the Debtors believe they are over

secured). The Plan thus satisfies the requirements of section 1123(a)(2) of the Bankruptcy Code.

C. Specify Treatment of Impaired Classes (Section 1123(a)(3))

Section 1123(a)(3) of the Bankruptcy Code requires a plan to “specify the treatment of any
class of claims or interests that is impaired under the plan.” Article IV.B of the Plan indicates that
Classes 2, 3,5,6,7,8,9, 10, 11, 13A, 13E, 13F and 13G are impaired and will be treated as
described therein. Because the Plan specifies the treatment of impaired classes, the Plan complies

with section 1123(a)(3) of the Bankruptcy Code.

d. Provide Equal Treatment within Classes (Section 1123(a)(4))

Section 1123(a)(4) of the Bankruptcy Code requires the Plan to “provide the same
treatment for each claim or interest of a particular class, unless the holder of a particular claim or
interest agrees to a less favorable treatment of such particular claim or interest.” Article IV of the
Plan provides for the same treatment for each Allowed Claim or Equity Interest in each respective
Class, unless the Holder of the Claim or Interest has agreed to less favorable treatment.

Therefore, the Plan satisfies the requirements of section 1123(a)(4) of the Bankruptcy Code.

€. Provide Means for Implementation (Section 1123(a)(5))

Section 1123(a)(5) of the Bankruptcy Code requires the Plan to provide “adequate means”
for its implementation. Article VI of the Plan provides the means by which the Plan will be
implemented. Article VI, among other things, provides for the:

(a) substantive consolidation of the Debtors’ Estates;

(b) resignation of the Debtors’ directors and officers and dissolution of
the Debtors;

(©) surrender and cancellation of existing securities and agreements;

(d) sources for plan distributions;
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(e) payment of claims; and
) establishment and operation of the Liquidating Trust.
Accordingly, the Plan complies with the requirements of section 1123(a)(5) of the

Bankruptcy Code.

f. Prohibit Issuance of Non-Voting Securities (Section 1123(a)(6))

Section 1123(a)(6) of the Bankruptcy Code requires that a debtor’s corporate charter or
other organizational documents prohibit the issuance of non-voting equity securities. Because the
Debtors will be dissolved on the Effective Date as stated in Article VI.B.2 of the Plan, the
issuance of non-voting equity securities by the reorganized Debtors is not an issue in these cases,

and the requirements of section 1123(a)(6) of the Bankruptcy Code do not apply.

g. Selection of Officers and Directors (Section 1123(a)(7))

Section 1123(a)(7) of the Bankruptcy Code requires that a plan’s provisions regarding the
manner of selection of any director, officer or trustee, or any other successor thereto, be
“consistent with the interests of creditors and equity Securityholders and with public policy.”
Because the Plan calls for liquidation there will be no officers or directors of the reorganized
Debtors. Further, in accordance with section 1123(a)(7) of the Bankruptcy Code, the appointment
of the Liquidating Trustee as the representative of the Liquidating Trust to be created pursuant to
the Plan is supported by the Plan Proponents and is consistent with the interests of creditors and
with public policy.

B. The Plan Satisfies All Other Requirements Of
Section 1129(A) Of The Bankruptcy Code

1. Compliance with Section 1129(a)(2)

Section 1129(a)(2) requires the proponent of a plan to comply “with the applicable
provisions of this title.” 11 U.S.C. § 1129(a)(2). Whereas section 1129(a)(1) of the Bankruptcy
Code focuses on the form and content of a plan itself, the principal purpose of section 1129(a)(2)
is to assure that the plan proponent has complied with the requirements of sections 1125 and 1126
in the disclosure and solicitation of acceptances to the plan. See Andrew v. Coopersmith (In re

Downtown Inv. Club III), 89 B.R. 59, 65 (B.A.P. 9th Cir. 1988) (finding that the debtor did not
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comply with section 1125 as required by section 1129(a)(2)); In re Trans Max Technologies, Inc.,
349 B.R. 80, 86 (Bankr. D. Nev. 2006) (Section 1129(a)(2) “elevates Section 1125(b)’s
prohibition” on solicitation of acceptances of a plan “into a confirmation requirement”); In re
Johns-Manville Corp., 68 B.R. 618, 630 (Bankr. S.D.N.Y. 1986) (“objections to confirmation
raised under section 1129(a)(2) generally involve the alleged failure of the plan proponent to
comply with section 1125 and section 1126 of the Code”). See also S. Rep. No. 95-989, 95th
Cong. 2d Sess. 126 (1978) (section 1129(a)(2) “requires that the proponent of the plan comply
with the applicable provisions of chapter 11, such as section 1125 regarding disclosure”); H.R.

Rep. No. 95-595, 95th Cong., 1st Sess. 412 (1977) (same).

a. Compliance with Section 1125 of the Bankruptcy Code

In relevant part, section 1125 of the Bankruptcy Code provides:

(b) An acceptance or rejection of a plan may not be solicited after the
commencement of the case under...[the Bankruptcy Code] from a holder of
a claim or interest with respect to such claim or interest, unless, at the time
of or before such solicitation, there is transmitted to such holder the plan or
a summary or the plan, and a written disclosure statement approved, after
notice and a hearing, by the court as containing adequate information. . . .

(©) The same disclosure statement shall be transmitted to each holder of a
claim or interest of a particular class, but there may be transmitted different
disclosure statements, differing in amount, detail, or kind of information, as
between classes.

11 U.S.C. § 1125(b)-(c).

In paragraph (e) of the Disclosure Statement Order, the Court approved the Disclosure
Statement as containing “adequate information” as that term is defined by section 1125 of the
Bankruptcy Code.

The Plan Proponents did not solicit acceptances or rejections of the Plan before (i) the
Court approved the Disclosure Statement as containing adequate information and (ii) notice of the
Plan and Disclosure Statement was served on creditors and parties in interest. The Proofs of
Service executed by Craig Osborne and filed on May 13, 2010 [Docket Nos. 2143, 2144 and
2145] document the mailing of the solicitation materials and show that the solicitation materials
were distributed on May 7, 2010 in conformity with the Disclosure Statement Order. Thus, the
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Plan Proponents have complied with the notice and solicitation requirements of section 1125 of

the Bankruptcy Code.

b. Compliance with Section 1126 of the Bankruptcy Code

Under section 1126 of the Bankruptcy Code, only holders of allowed claims and allowed
interests in impaired classes of claims or interests that will receive or retain property under a plan
may vote to accept or reject such plan. Section 1126 of the Bankruptcy Code states in relevant

part:

(f) Notwithstanding any other provision of this section, a class that is
not impaired under a plan, and each holder of a claim or interest of
such class, are conclusively presumed to have accepted the plan,
and solicitation of acceptances with respect to such class from the
holders of claims or interests of such class is not required.

(2) Notwithstanding any other provision of this section, a class is
deemed not to have accepted a plan if such plan provides that the
claims or interests of such class do not entitle the holders of such
claims or interests to receive or retain any property under the plan
on account of such claims or interests.

11 U.S.C. § 1126(1)-(g).

In accordance with section 1126 of the Bankruptcy Code, the Plan Proponents only
solicited acceptances or rejections from the Holders of Allowed Claims in the Voting Classes
(Classes 2,3,5,6,7,8,9, 10, 11, 13A, 13E, 13F and 13G). The Voting Classes are Impaired but
will receive distributions under the Plan. Moreover, the Debtors entered into Court-ordered
stipulations with claimants in Classes 13E, 13F, and 13G who approved the Plan therein.

Classes 1, 4, 13B, 13C and 13D are unimpaired. As a result, pursuant to section 1126(f) of
the Bankruptcy Code, Holders of Claims in these Classes are conclusively presumed to have
accepted the Plan and their votes were not solicited.

In contrast, the Holders of Claims and Interests in Classes 14 and 15 are Impaired but will
not receive or retain any distribution or property under the Plan. They are therefore deemed to
have voted to reject the Plan pursuant to section 1126(g) of the Bankruptcy Code, and their votes
were not solicited.

Sections 1126(c) and 1126(d) of the Bankruptcy Code specify the requirements for
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acceptance of a plan by an impaired class of claims or interests as follows:

(©) A class of claims has accepted a plan if such plan has been accepted
by creditors, other than any entity designated under subsection (e) of
this section, that hold at least two-thirds in amount and more than
one-half in number of the allowed claims of such class held by
creditors, other than any entity designated under subsection (e) of
this section, that have accepted or rejected the plan.

(d) A class of interests has accepted the plan if such plan has been
accepted by holders of such interests, other than any entity
designated under subsection (e) of this section, that hold at least
two-thirds in amount of the allowed interests of such class held by
holders of such interests, other than any entity designated under
subsection (e) of this section, that have accepted or rejected such
plan.

11 U.S.C. § 1126(c)-(d).
The results of voting on the Plan are set forth in the Tallies attached as Exhibits to the
Declarations of Alan Dalsass and David M. Sharp. Based upon the voting results in the Tallies

and the evidence that will be presented at the Confirmation Hearing, the Plan Proponents submit

that the Plan satisfies the requirements of section 1129(a)(2) of the Bankruptcy Code.

2. The Plan Has Been Proposed in Good Faith
and Not by Any Means Forbidden by Law

Section 1129(a)(3) requires that a plan be “proposed in good faith and not by any means
forbidden by law.” 11 U.S.C. § 1129(a)(3). “In order to satisfy the statutory requirement of good
faith, a plan must be intended to achieve a result consistent with the objectives of the Bankruptcy
Code.” Platinum Capital, Inc. v. Sylmar Plaza, L.P. (In re Sylmar Plaza, L.P.), 314 F.3d 1070,
1074 (9th Cir. 2002); Ryan v. Loui (In re Corey), 892 F.2d 829, 835 (9th Cir. 1989); In re
General Teamsters, Warehousemen & Helpers Union Local 890, 225 B.R. 719, 728 (Bankr. N.D.
Cal. 1998); see, also In re Madison Hotel Assocs., 749 F.2d 410, 425 (7th Cir. 1984) (holding that
“the important point of inquiry is the plan itself and whether such plan will fairly achieve a result
consistent with the objectives and purposes of the Bankruptcy Code”). The overarching purpose
of the Bankruptcy Code is to provide the debtor with a fresh start while “preserving going

concerns and maximizing property available to satisfy creditors.” Bank of America Nat’l Trust &
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Sav. Ass’nv. 203 N. LaSalle St. P’ship, 526 U.S. 434, 453 (1999).

The Ninth Circuit has explained that, in determining whether a plan has been proposed in
good faith, courts should avoid applying any hard and inflexible rules, but should instead evaluate
each case on its own merits and examine the “totality of the circumstances.” Sylmar Plaza,

314 F.3d at 1074; Settling States v. Carolina Tobacco Co. (In re Carolina Tobacco Co.), 360 B.R.
702, 718 Bankr. C.D. Cal. 2007); In re Jorgensen, 66 B.R. 104, 108-09 (B.A.P. 9th Cir. 1986)
(“Good faith is assessed by the bankruptcy judge and is viewed under the totality of the
circumstances”). Good faith under section 1129(a)(3) also requires “a fundamental fairness in
dealing with one’s creditors.” In re Stolrow’s, Inc., 84 B.R. 167, 172 (B.A.P. 9th Cir. 1988); In re
Marshall, 298 B.R. 670, 676 (Bankr. C.D. Cal. 2003); In re WCI Cable, Inc., 282 B.R. 457, 484
(Bankr. D. Ore. 2002).

The Plan is entirely consistent with the objectives and purposes of the Bankruptcy Code.
The Plan is the product of extensive negotiations among the Debtors, the Committee, and other
key constituent groups. The Plan allows the Debtors to maximize funds available for distribution
through an orderly liquidation of the Debtors’ remaining assets and provides for distribution of
those funds to holders of Allowed Claims. Administrative Claims, Priority Tax Claims, and Non-
Priority Tax Claims will be paid in full, and secured claims are projected to be paid in full. Nearly
all objections to the Plan have been resolved, and those Claimholders entitled to vote on the Plan
voted overwhelmingly to accept it, with the exception of Classes 2 and 13A, which voted to reject
the Plan as discussed elsewhere in this Memorandum. Thus, based on the totality of the
circumstances in this particular case, the Plan has been proposed in good faith to maximize the
distribution to creditors and thus satisfies the requirements of section 1129(a)(3) of the

Bankruptcy Code.
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3. The Plan Provides that Payments Made by the Debtors for Services or
Costs and Expenses in Connection with the Cases Are Subject to Court

Approval

Section 1129(a)(4) of the Bankruptcy Code requires that certain professional fees and
expenses paid by the plan proponent, by the debtor, or by a person receiving distributions of
property under the Plan, be subject to approval by the Court as reasonable. Specifically, section
1129(a)(4) requires that:

Any payment made or to be made by the proponent, by the debtor,
or by a person issuing securities or acquiring property under the
plan, for services or for costs and expenses in or in connection with
the case, or in connection with the plan and incident to the case,
has been approved by, or is subject to approval of, the court as
reasonable.

11 U.S.C. § 1129(a)(4).

This subsection requires that any and all postpetition fees promised or received in the
bankruptcy case be disclosed and subject to the court’s review. In re W. Asbestos Co., 313 B.R.
832, 848 (Bankr. N.D. Cal. 2003) (“Section 1129(a)(4) requires the Court to find that any
payment made or to be made by the Plan Proponents for costs or services in connection with the
bankruptcy cases or the Plan has been approved or is subject to approval by the court as
reasonable”); In re Beyond.com Corp., 289 B.R. 138, 144 (Bankr. N.D. Cal. 2003) (“The
requirements under section 1129(a)(4) are two-fold. First, there must be disclosure. Second, the
court must approve the reasonableness of the payments”). The Plan complies with the
requirements of section 1129(a)(4) of the Bankruptcy Code because it provides, in Article X. A,
that any payments made or promised to be made by the Debtors to professionals for services or for
costs and expenses in, or in connection with, the Chapter 11 Cases are subject to approval by the

Bankruptcy Court.

4. The Debtors Do Not Need to Disclose Information Regarding Directors,
Officers and Insiders

The proponent of a plan must disclose the identity and affiliations of the proposed officers
and directors of the reorganized debtor; and the appointment or continuance of such officers and

directors must be consistent with the interests of creditors and equity Securityholders and with
BA3#452629 24




AN U B~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

public policy pursuant to section 1129(a)(5)(A) of the Bankruptcy Code. Further, section
1129(a)(5)(B) requires that the proponent of the plan disclose the identity of any insider that will
be employed or retained by the reorganized debtor, and the nature of any compensation for such
insider.

The Plan Proponents have complied with section 1129(a)(5) of the Bankruptcy Code. The
Plan contemplates that no officers, directors or other insiders of the Debtors will serve after the
Effective Date. The Plan will be administered from and after the Effective Date by the
Liquidating Trustee as the representative of the Liquidating Trust. The appointment of the
Liquidating Trustee is supported by the Debtors, the Committee and other key creditors, and is
consistent with the interests of creditors and with public policy pursuant to Article VL.E.5, the Plan
Proponents seek payment of $18,000 to the Liquidating Trustee. Article VL.F of the Plan
describes the establishment and operations of the Liquidating Trust. The Plan sets forth the
powers, authority and duties of the Liquidating Trustee, subject to the terms of the Liquidating
Trust Agreement, attached as Exhibit B to the Plan. Article VI.LE.5(d) provides that the
Liquidating Trustee shall, after the Effective Date, be entitled to payment at a rate of $25,000 for
the first six months, $20,000 for the next twelve months, and $10,000 per month thereafter. Based

on the foregoing, the Plan clearly complies with the requirements of section 1129(a)(5).

5. The Plan Does Not Contain Any Rate Changes Subject to
the Jurisdiction of Any Governmental Regulatory Commission

Section 1129(a)(6) of the Bankruptcy Code requires that any regulatory commission
having jurisdiction over the rates charged by a reorganized debtor in the operation of its business
approve any rate change provided for in its plan. As noted above, pursuant to Article VI.B.2 of
the Plan, the Debtors shall be deemed dissolved as of the Effective Date. Section 1129(a)(6) is

thus inapplicable.

6. The Plan Is in the Best Interests of the
Debtors’ Creditors and Interest Holders

The “best interests” test for confirmation of a plan is set forth in section 1129(a)(7) of the

Bankruptcy Code, which states in relevant part:
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With respect to each impaired class of claims or interests —
(A)  each holder of a claim or interest of such class —

@) has accepted the plan; or

(i) will receive or retain under the plan on account of such
claim or interest property of a value, as of the effective date
of the plan, that is not less than the amount that such holder
would so receive or retain if the debtor were liquidated
under chapter 7 of this title on such date . . .

11 U.S.C. § 1129(a)(7).

Section 1129(a)(7) is commonly referred to as the “best interests” test, and focuses on
individual dissenting creditors rather than on classes of claims. See Bank of America Nat’l Trust
& Sav. Ass’nv. 203 N. LaSalle St. P’ship, 526 U.S. 434, 441 (1999); Everrett v. Perez (In re
Perez), 30 F.3d 1209, 1213, FN 3 (9th Cir. 1994) (“While every Chapter 11 reorganization plan
must meet [the best interests] standard (whether or not there’s a cram-down), this is sufficient
only where an individual creditor — rather than an entire class of creditors — objects to the plan”);
In re Sierra Cal, 210 B.R. 168, 171-72 (Bankr. E.D. Cal. 1997) (The best interests test “stands as
an ‘individual guaranty to each creditor or interest holder that it will receive at least as much in

reorganization as it would in liquidation’”).

In order for a plan to be deemed “in the best interests of creditors,” the court must find that
each dissenting creditor or equity Securityholder will receive or retain value under the plan that is
not less than the amount such holder would receive if the debtor was liquidated in a Chapter 7
case. See Liberty Nat’l Enters. v. Ambanc La Mesa Ltd. P’ship. (In re Ambanc La Mesa Ltd.
P’ship), 115 F.3d 650, 657 (9th Cir. 1997) (“under the best interests test, where not all creditors
support the Plan, the debtor must prove that the creditors would receive as much under the Plan as
they would receive in a liquidation under Chapter 77); In re Roman Catholic Archbishop, 339
B.R. 215, 227 (Bankr. D. Ore. 2006) (“Confirmation issues such as the best interests test require a
determination of the value of property of the estate and of the claims against the estate™); In re
Melcher, 329 B.R. 865 at 878 (“[a] Chapter 11 plan must propose to pay creditors holding
impaired claims who do not vote to accept the plan at least as much as the creditor would receive

in liquidation under Chapter 77).
As section 1129(a)(7) makes clear, the best interests analysis applies only to non-accepting

impaired claims or equity interests. Here, all Impaired Classes of Claims entitled to vote on the
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Plan voted overwhelmingly in favor of the Plan, except for Class 2 (Secured Credit Facility
Claim) and Class 13A (Westchester Fire Insurance Company and ACE INA Insurance), which
voted to reject the Plan. The Plan Proponents attached a liquidation analysis (the “Liquidation
Analysis”) to the Disclosure Statement as Appendix C. The Plan Proponents acknowledge that
the Liquidation Analysis is inherently speculative because it necessarily relies on estimates of the
net proceeds that will be available after a Chapter 7 liquidation and wind down. Nonetheless, the
Plan Proponents believe that the Liquidation Analysis provides a useful comparison for creditors
in determining whether to vote to accept or reject the Plan. The Liquidation Analysis clearly
demonstrates that Allowed Claimholders in Impaired Classes will receive a greater distribution
under the Plan than they otherwise would receive in a Chapter 7 liquidation. The Plan is thus in
the best interests of creditors and satisfies the requirements of section 1129(a)(7) of the
Bankruptcy Code.

7. Each Class under the Plan Has Voted to Accept the Plan or Is Unimpaired

Section 1129(a)(8) of the Bankruptcy Code requires, absent compliance with the
“cramdown” provisions of section 1129(b), that each class of impaired claims or interests accept
the Plan. Section 1129(a)(8) provides as follows:

With respect to each class of claims or interests -

(A)  such class has accepted the plan; or
(B)  such class is not impaired under the plan.
11 U.S.C. § 1129(a)(8).

Classes 1, 4, 13B, 13C and 13D are not Impaired under the Plan and are deemed to have
accepted the Plan pursuant to section 1126(f) of the Bankruptcy Code. Classes 2, 3,5,6,7,8, 9,
10, 11, 13A, 13 E, 13F and 13G are Impaired and entitled to vote on the Plan. Pursuant to section
1126(d) of the Bankruptcy Code, a class of claims accepts a plan if creditors holding at least two-
thirds in amount and more than one-half in number of claims in the class have voted to accept the
plan. Here, each of the Impaired Classes (with the exception of Classes 2 and 13A, which voted
to reject) has accepted the Plan, voting in favor of the Plan well in excess of the minimum

thresholds required by section 1126(b) of the Bankruptcy Code.
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Classes 14 and 15 will not receive any distributions under the Plan and are therefore
deemed to have rejected the Plan. Although the requirements of section 1129(a)(8) of the
Bankruptcy Code have not been met because not all Impaired Classes have accepted the Plan (or
are deemed to have accepted the Plan), the Plan may nevertheless be confirmed because it
satisfies section 1129(b) of the Bankruptcy Code with respect to the rejecting classes, as discussed

below.

a. The Plan Provides for Payment in Full of Priority Claims

Section 1129(a)(9) of the Bankruptcy Code requires that the holder of a claim entitled to
priority under section 507(a) of the Bankruptcy Code receive certain specified treatment unless
the holder has agreed to different treatment. The provisions of the Plan for treatment of
Administrative Claims, Priority Tax Claims, and Class 1 Non-Tax Priority Claims are consistent
with section 507(a) and, accordingly, the Plan complies with the requirements of

section 1129(a)(9) of the Bankruptcy Code.

b. At Least One Impaired Class Has Accepted the Plan

Section 1129(a)(10) of the Bankruptcy Code requires the affirmative acceptance of the
Plan by at least one class of impaired claims. As demonstrated by the Tallies, Classes 3, 5, 6, 7, 8,
9, 10, and 11, all of which are Impaired, voted overwhelmingly to accept the Plan. Thus, the Plan

satisfies this requirement.

C. The Plan Is Feasible

Section 1129(a)(11) provides that a plan of reorganization may be confirmed only if
“[c]onfirmation of the plan is not likely to be followed by the liquidation, or the need for further
reorganization, of the debtor or any successor to the debtor under the plan, unless such liquidation
or reorganization is proposed in the plan.” 11 U.S.C. § 1129(a)(11). Here, the Plan provides for
the liquidation of the Debtors’ assets and the distribution of the proceeds to Holders of Allowed
Claims. Based on the Plan Proponents’ estimates, the Plan Proponents believe that the cash on
hand and the proceeds from the liquidation of assets will be sufficient to pay all Allowed

Administrative and Priority Claims and effectuate the terms of the Plan. Accordingly, the Plan
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Proponents believe that the Plan is feasible.

d. All United States Trustee Fees Have Been or Will Be Paid

Section 1129(a)(12) of the Bankruptcy Code requires the payment of “[a]ll fees payable
under section 1930 [of title 28 of the United States Code], as determined by the court at the
hearing on confirmation of the plan.” 11 U.S.C. § 1129(a)(12). Article XIIL.D of the Plan
provides that all such fees will be paid by the Liquidating Trust when such fees are due and owing
until the Chapter 11 Cases are closed or converted and/or the entry of final decrees. As indicated
in the Debtors’ Monthly Operating Report for the Reporting Period of April 1-30, 2010, the
Debtors have paid all United States Trustee fees through the first quarter of 2010. Thus, the Plan

complies with section 1129(a)(12) of the Bankruptcy Code.

e. Sections 1129(a)(13) through 1129(a)(16) Are Not Applicable

The remaining provisions of section 1129 of the Bankruptcy Code are not applicable to the
Debtors. Section 1129(a)(13) requires a plan to provide for retiree benefits at levels established
pursuant to section 1114 of the Bankruptcy Code. The Debtors do not have any retiree benefit
programs within the meaning of section 1114 of the Bankruptcy Code and therefore this provision
is not applicable. Sections 1129(a)(14) and 1129(a)(15) apply only to individual debtors and
therefore do not apply to the Debtors. Lastly, section 1129(a)(16) is inapplicable because the

Debtors are not non-profit organizations.

C. Section 1129(D)—Principal Purpose Of Plan

The principal purpose of the Plan is orderly liquidation and wind down of the Debtors in
order to maximize funds available for distribution to creditors and the distribution of such funds to
holders of Allowed Claims in accordance with the applicable provisions of Chapter 11 of the
Bankruptcy Code. The principle purpose of the Plan is not the avoidance of either taxes or
application of section 5 of the Securities Act of 1933, as amended. Accordingly no basis exists
and no request has been made for the Court to deny confirmation of the Plan under

section 1129(d) of the Bankruptcy Code.
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D. The Plan Complies With Bankruptcy Rule 3016

Bankruptcy Rule 3016 sets forth certain additional technical requirements pertaining to the
Plan, all of which have been satisfied. As required by Rule 3016(a), the Plan is dated and
identifies the Debtors and the Committee as the proponents of the Plan. The release provisions in
Article XI.D.1 and XI.D.2 of the Plan, the injunction provisions in Article XI.F of the Plan, and
the exculpation and limitation of liability provisions in Article XI.H of the Plan are highlighted in
conspicuous bold typeface and thus, to the extent Rule 3016(c) is applicable, the Plan complies

with Rule 3016(c).

E. The Plan Satisfies The Requirements
Of Section 1129(B) Of The Bankruptcy Code

Section 1129(b) of the Bankruptcy Code provides a mechanism for confirmation of a plan
in circumstances where the plan is not accepted by all impaired classes of claims and interests. As
discussed above, Classes 2 and 13A has voted to reject the Plan, and Class 14 Claims and Class
15 Interests are deemed to reject the Plan pursuant to section 1126(g) of the Bankruptcy Code.

Section 1129(b) provides that if all other applicable requirements of section 1129(a) are
met, the court, on request of the proponent of the plan, shall confirm the plan notwithstanding the
requirements of section 1129(a)(8) if the plan does not discriminate unfairly and is fair and
equitable with respect to each class of claims or interests that is impaired and has not accepted the
plan. Thus, under section 1129(b), the Court may confirm the Plan despite the rejection by
Classes 2 and 13A and the deemed rejection by Impaired Classes 14 and 15 so long as the Plan
does not “discriminate unfairly” and is “fair and equitable” with respect to such classes. The Plan,
as described in more detail below, satisfies both standards.

1. The Plan Does Not Discriminate Unfairly

Although section 1129(b)(1) of the Bankruptcy Code prohibits unfair discrimination, it is
well settled that a plan may discriminate between classes. In re Sentry Operating Co. of Tex. Inc.,
264 B.R. 850, 863 (Bankr. S.D. Tex. 2001); In re Eitemiller, 149 B.R. 626, 630 (Bankr. D. Idaho
1993) (“The issue is not whether the plan discriminates, but whether on the facts of the case that
discrimination is unfair”’). In determining whether such discrimination is unfair, the Courts have
considered the following factors: (i) whether there is a reasonable basis for discrimination;

BA3#452629 30




AN U B~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

(11) whether the discrimination is necessary for the plan; (ii1) whether the discrimination is
proposed in good faith; and (iv) whether the discrimination is in proportion to its rationale.
Ambanc La Mesa, 115 F.3d 650, 656 (citing In re Wolff, 22 B.R. 510, 511-12 (B.A.P. 9th Cir.
1982)); see also In re Genesis Health Ventures, Inc., 266 B.R. 591, 611 (Bankr. D. Del. 2001); In
re Buttonwood Partners Ltd., 111 B.R. 57, 63 (Bankr. S.D.N.Y. 1990).

Class 2 (Secured Credit Facility Claim) voted to reject the Plan. As described above, the
Plan provides for treatment of the Class 2 Claim in a manner that will assure that such Claim will
be fully collateralized and paid in full to the extent it is an Allowed Claim. Such treatment does
not “unfairly discriminate” against Class 2.

Class 13A (Westchester Fire Insurance Company and ACE INA Insurance) voted to reject
the Plan. As discussed above, the Plan proposes to leave ACE’s rights unaltered under the Plan.
The Plan Proponents believe that the Class 13A Claimholder, as well as all Class 13 claimholders,
is oversecured. As provided in paragraph 6 of the ACE Order, in the event that any payment
made by ACE under the New Bond is not reimbursed in whole or in part by a draw under the
Letter of Credit, then ACE’s claim for reimbursement of any such unpaid amount from the
Debtors shall be entitled to super-priority administrative expense status pursuant to section
364(c)(1) of the Bankruptcy Code. Such treatment in no way “unfairly discriminates” against
Class 13A.

Classes 14 and 15 are deemed to reject the Plan. Class 14 consists of Intercompany
Claims by and between the Debtors. Article II.B.109 of the Plan defines “Intercompany Claim”
as “any Claim held by a Debtor against another Debtor, including, without limitation: (a) any
account reflecting intercompany book entries by a Debtor with respect to another Debtor, (b) any
Claim not reflected in such book entries that is held by a Debtor against another Debtor, and (c)
any derivative Claim asserted by or on behalf of one Debtor against another Debtor.” Class 14
Claims therefore consist only of claims held by one Debtor against another Debtor. As such,
Class 14 Claims are fundamentally different than the other classes of claims, because it is the only
class of claims held by one Debtor entity against another Debtor entity. A reasonable basis thus

exists for the discrimination. Additionally, the discrimination is necessary for the Plan and
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proposed in good faith. As discussed more fully below, the Plan contemplates substantive
consolidation of the Debtors’ Estates in order to maximize distributions to all creditor classes.
Substantive consolidation requires that the claims of one debtor against another debtor be
eliminated, cancelled, and/or extinguished. Based on the foregoing, any discrimination against
Class 14 Intercompany Claims is not unfair and comports with the overall goals of the Plan.

Similarly, Class 15 consists of Equity Interests. Pursuant to Article I1.B.82, Equity
Interests are “legal, equitable, contractual, and other rights of any Person with respect to any
capital stock or other ownership interest in any Debtor ....” Equity Interests are unlike creditor
claims in the other classes, and, as such, disparate treatment is not unfair. Additionally, no class is
receiving more than it is entitled to for its claims or interests. Therefore, the Plan does not
“unfairly discriminate” and satisfies section 1129(b)(1) of the Bankruptcy Code.

2. The Plan Is Fair and Equitable

Section 1129(b)(2) of the Bankruptcy Code sets forth the applicable “fair and equitable”
test for cramdown purposes. 11 U.S.C. § 1129(b)(2). This section codifies the absolute priority
rule. Bonner Mall Partnership v. U.S. Bancorp Mortgage Co. (In re Bonner Mall Partnership), 2
F.3d 899, 906 (9th Cir. 1993), cert. granted, 114 S. Ct. 681 (1994), dismissed as moot, 115 S. Ct.
386 (1994). The rule requires that “a dissenting class of unsecured creditors must be provided for
in full before any junior class can receive or retain any property [under a reorganization] plan.”
Norwest Bank Worthington v. Ahlers, 485 U.S. 197, 202 (1988); In re Elmwood, Inc., 182 B.R.
845, 852 (D. Nev. 1995); In re Casey, 198 B.R. 910, 915 (Bankr. S.D. Cal. 1996).

The Plan Proponents submit that the requisite tests have been met and that the Plan may be
confirmed on a nonconsensual basis despite the fact that the Holders of the Class 2 Claim,

Class 13A Claim, Class 14 Claims and Class 15 Interests have voted to reject or are deemed to
have rejected the Plan.

Class 2 consists of the Secured Credit Facility Claim. The Plan provides for treatment of
the Class 2 Claim which will assure that such Claim will be fully collateralized and paid in full to
the extent it is an Allowed Claim. Accordingly, the Plan satisfies the requirements of section

1129(b)(2)(A).
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Class 13A consists of an oversecured claim which will be paid in full from letter of credit
proceeds or, in the event of a deficiency, on a superpriority basis. No class of claims or interests
junior to Class 13A will receive a greater distribution under the Plan on account of such claim or
interest. Therefore, section 1129(b)(2)(B)(i1) is satisfied with respect to Class 13A. As to Class
13G, because Lumbermen’s will retain the LC proceeds and Cash in its possession until it is
determined whether such collateral exceeds its claims, the fair and equitable requirement is
satisfied under section 1129(b)(2)(A)(1). If Lumbermen’s claims exceed its collateral, it may
recover its deficiency claim as a General Unsecured Claim under Class 6. Because Class 6
Claims are the most junior Class that retains any property under the Plan, the fair and equitable
requirement is satisfied under section 1129(b)(2)(B)(ii).

With respect to Class 14, a class of unsecured claims, the holder of the only class of claims
or interests junior to Class 14 is Class 15, which is not receiving or retaining under the Plan any
property on account of such junior claim or interest. See Article IV.B of the Plan. Therefore,
section 1129(b)(2)(B)(ii) is satisfied with respect to Class 14. Similarly, with respect to Class 15,
a class of interests, there is no junior interest holder receiving or retaining under the Plan any
property on account of such junior interest. Therefore, section 1129(b)(2)(C)(ii) is satisfied with
respect to Class 15.

Accordingly, based on the foregoing, the Plan complies with the “fair and equitable”

requirements of section 1129(b)(2) of the Bankruptcy Code.

F. Substantive Consolidation For Purposes Of Distribution Under The Plan Is
Appropriate And Should Be Approved

The Plan is predicated upon substantive consolidation of the Chapter 11 Cases of the
Debtors for purposes of the Plan and the distributions thereunder. Substantive consolidation is the
merger of the estates of related debtors into a single estate of assets and liabilities, and the
combination of creditors into a single group of creditors. See In re Drexel Burnham Lambert
Group, Inc.,

138 B.R. 723 (Bankr. S.D.N.Y. 1992). The doctrine of substantive consolidation is premised on

ensuring the equitable treatment of all creditors. See Eastgroup Properties v. Southern Motel
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Assoc., Ltd., 935 F.2d 245, 248 (11th Cir. 1991); In re Augie/Restivo Baking Co., Ltd., 860 F.2d
515 (2d Cir. 1988). The Ninth Circuit Court of Appeals has determined that substantive
consolidation is appropriate when either: (i) creditors dealt with the entities as a single economic
unit and did not rely on their separate identities when extending credit (the “Single Entity Test”)
or (i1) the affairs of the Debtors are so hopelessly entangled that consolidation will benefit all
creditors (the “Hopeless Entanglement Test”). Alexander v. Bonham (In re Bonham), 229 F.3d
750, 766 (9th Cir. 2000).

The Plan Proponents submit that both the Single Entity Test and the Hopeless
Entanglement Test have been satisfied in this case. First, the Debtors satisfy the Single Entity
Test because creditors relied upon the combined creditworthiness of the Debtors in extending
loans, and the various Debtor entities provided cross-guarantees and cross-collateralization of
assets for security. For example, FHI and the Operating Subsidiaries are the combined Borrowers
under the Secured Credit Facility, which is secured by a pledge of the majority of assets, including
real property, of FHI and the Operating Subsidiaries. FEI guaranteed FHI’s and the Operating
Subsidiaries’ obligations under the Secured Credit Facility. Similarly, with respect to the 14%
Notes, FHI and the Operating Subsidiaries guaranteed FEI’s obligations thereunder. The 14%
Notes are also secured by the assets of FHI and the Operating Subsidiaries. Because the foregoing
shows a single “operating” enterprise funded by loans secured by cross-collateralization, the Plan
Proponents submit that creditors relied upon the creditworthiness of all the Debtors in making
loans to the operating enterprise. As such, the Debtors’ Estates should be consolidated under the
Single Entity Test.

The Plan Proponents also submit that the Debtors also satisfy the Hopeless Entanglement
Test. The Debtors repeatedly engaged in intercompany lending, shared raw materials, shared
personnel, entered into cross-guaranties, and participated in cross-collateralization of their assets.
Despite the fact that each of the Debtors are independent legal entities with their own facilities,
employees, and local management, the Debtors generally operated as a single enterprise with a
central payment system and a central cash management system. Under this central payment

system, FHI paid trade payable balances on behalf of the Operating Subsidiaries. Rather than
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have each Operating Subsidiary remit multiple payments for amounts owed to the same vendor,
the Debtors’ central payment system consolidated amounts owed across the Operating
Subsidiaries to the same vendor into a single payment made to that vendor from FHIL
Consolidating payments through FHI allowed the Debtors to exercise greater centralized control
over disbursements.

In addition to the central payment system, the Debtors also utilized a central cash
management system. On the operations level, the system was designed to centralize cash flow
from FET’s intake account to FHI's main account, which in turn funded the Operating
Subsidiaries’ activities through 40 individual disbursement accounts. FHI’s main account is
physically linked to both FEI’s main account and the accounts of the Operating Subsidiaries and

provides them with the funds needed to continue operations.

As further evidence of the Debtors’ entanglement, FEI files consolidated financial with the
SEC in which it lists its Debtor subsidiaries as “the RV Group” and the “Housing Group,” thereby
implying that these “groups” are captive divisions of FEI, rather than independent entities. FEI
and its subsidiaries also share overhead, management, accounting, and other related expenses.
FEI owns (either directly or indirectly) all or a majority of the stock of each of the Debtors, and
the Debtors share common directors and officers. Based on the foregoing, the Debtors operated as
a consolidated enterprise, and their creditors regarded them as such. Disentangling the financial
affairs of the Debtors, if possible at all, would be time-consuming and cost-prohibitive.
Accordingly, substantive consolidation of the Debtors’ Estates is proper under the Hopeless
Entanglement Test.

Based on the foregoing, the Plan Proponents submit that substantive consolidation is
appropriate in this case, as the evidence demonstrates that the Debtors satisfy both the Single

Entity Test and the Hopeless Entanglement Test.

G. All Objections to Confirmation of the Plan Have Been Resolved

In the Disclosure Statement Order, the Court established June 4, 2010 as the deadline for

filing and serving objections to confirmation of the Plan. Twelve formal and informal objections
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to confirmation were timely filed, nine of which have been resolved. 13 A brief discussion of each

of the resolved objections follows.

Riverside County Objection. The County of Riverside, California (“Riverside County”)

filed an objection to the Plan [Docket No. 2157], whereby Riverside County objected to
the inclusion of its claims for unpaid real property taxes in Class 4 Miscellaneous Secured
Claims and the ambiguity of the Plan language with respect to payment of such claims in
cash (rather than the return of the collateral), the payment of costs, fees, charges, and
interest pursuant to section 506(b) of the Bankruptcy Code, and the treatment of new taxes
as administrative expenses of the estate. The Riverside County Objection was resolved by
an order entered on June 4, 2010 [Docket No. 2218].

Pima County Objection. Pima County, Arizona (‘“Pima County”), filed a response to the

Plan [Docket No. 2181], whereby Pima County asserted that it had no objection to the
inclusion of its two claims for tax liens against real property in Class 4 so long as the
claims may accrue interest at the rate of 16% per annum, assuming the claims are allowed
and found to be oversecured under section 506(b) of the Bankruptcy Code. The Pima
County Objection was resolved by an order entered on June 4, 2010 [Docket No. 2218].

Encore Objection. Encore Partners LLC (“Encore”) filed an objection to the Plan [Docket

No. 2184], whereby Encore objected to the third party releases contained in Article XI.LE
as overly broad and prejudicial. The Encore Objection was resolved by stipulation of the
parties filed July 22, 2010 [Docket Entry No. 2376].

NCSISA Objection. The North Carolina Self-Insurance Association (“NCSISA”) raised

an informal objection to the Plan, whereby NCSISA objected to the classification of its
claim as a Class 6 General Unsecured Claim and sought the treatment afforded in the Plan

to insurance companies that are counterparties to reinsurance agreements with Gibraltar.

" On June 29, 2010, Vincent Rhynes filed a Response to Confirmation of Second Amended Joint Plan of Liquidation
(the "Response") [Docket No. 2311]. The Response cites to the Interim Order (1) Authorizing Debtors to Obtain
Postpetition Secured Financing, (2) Authorizing the Use of Cash Collateral, (3) Granting Liens and Superpriority
Claims, (4) Modifying the Automatic Stay and (5) Setting the Final Hearing, and requests "termination of rights."

The Response does not state a valid basis for objecting to confirmation of the Plan and, to the extent it is considered
an objection, should be overruled.
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The NCSISA Objection was resolved by an order entered on June 4, 2010 [Docket No.
2216].

NHTSA Objection. The United States on behalf of the National Highway Traffic Safety

Administration (“NHTSA”) raised an informal objection to the Plan, whereby NHTSA
sought to preserve its rights to seek clarification of orders entered by the Bankruptcy Court
approving the sale of RV Assets and to enforce NHTSA’s laws against non-Debtors. The
NHTSA Objection was resolved by an order entered on June 7, 2010 [Docket No. 2235].

GSIGTF Objection. The Georgia Self Insurers Guaranty Trust Fund (“GSIGTF”) raised

an informal objection to the Plan, whereby GSIGTF objected to the classification and
treatment of its claim and sought temporary allowance of its claim for voting purposes.
The GSIGTF Objection was resolved by an order entered June 11, 2010 [Docket No.
2252].

Texas Tax Authorities” Objection. Certain Texas County Taxing Authorities (the “Texas

Tax Authorities”) raised an informal objection to the Plan, whereby the Texas Tax
Authorities objected to the proposed treatment of secured tax creditors in Class 4 of the
Plan. The Texas Tax Objection was resolved by an order entered on June 11, 2010
[Docket No. 2254].

Texas Comptroller Objection. The Texas Comptroller of Public Accounts (the “Texas

Comptroller”) filed an objection to the Plan [Docket No. 2202], whereby the Texas
Comptroller objected to the treatment of priority tax claims in the Plan and requested
clarification that the Plan will not affect the Texas Comptroller’s setoff rights. The Texas
Comptroller Objection was resolved by an order entered on June 15, 2010 [Docket No.
2269].

Browder Plaintiffs’ Objection. Jesse Browder, Mary White, Otha Townsend, Vera and

Robert Burns, Tamicca Stantley, and Mary Goodwin (collectively, the “Browder
Plaintiffs”) filed an objection to the Plan [Docket No. 2203], whereby the Browder
Plaintiffs objected to the release and injunction provisions as overly broad and improper.

The Browder Plaintiffs’ Objection was resolved by a stipulation between the parties filed

BA3#452629 37




AN U B~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

on July 8, 2010 [Docket No. 2335].

The following objections remain unresolved as of the date of filing this Memorandum.

First American Objection. First American Trust Company (“First American”) filed an

objection to the Plan [Docket No. 2204], whereby First American objected to the
classification of its claim as a Class 6 General Unsecured Claim and the failure of the Plan
to address First American’s constructive trust remedy. First American further alleged that
the Plan had not been proposed in good faith. On August 26, 2009, First American filed
an adversary proceeding against the Debtors (Adv. No. 6:09-ap-01415-M1J), which is still
pending. The First American Objection remains unresolved as of the filing of this
Memorandum.

ACE Objection. Westchester Fire Insurance Company and ACE INA Insurance Company

(together, “ACE”) filed an objection to the Plan [Docket No. 2210], whereby ACE
objected to the treatment of its Class 13A Claim. As discussed elsewhere, Class 13A is
the only class which did not vote in favor of the Plan. The ACE Objection remains
unresolved as of the filing of this Memorandum.

BofA Objection. Bank of America (“BofA”) filed an objection to the Plan [Docket No.

2370], whereby BofA objected to the proposed treatment of the Secured Parties under the
Plan and asserting that (i) the Secured Parties would receive less under the Plan than they
would in a Chapter 7 liquidation (in part due to projected recoveries to First American in
the adversary proceeding) and (ii) the Plan is not fair and equitable. The BofA Objection
was just filed on July 20, 2010, and remains unresolved as of the filing of this

Memorandum.

As discussed above, the majority of the objections to the Plan have been resolved by mutual

agreement of the parties. Of the three unresolved objections, the ACE Objection is without merit,

as the Plan does not purport to alter any of ACE’s rights as set forth in the ACE Order. The First

American Objection is intertwined with the ongoing adversary proceeding, which may take a

significant amount of time to come to full and final resolution, especially if either party pursues an

appeal. For that reason, the First American Objection should not serve to delay Plan confirmation
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and distributions under the Plan. Finally, the BofA Objection raises issues related to the
resolution of the First American adversary proceeding. As with the First American Objection, the
BofA Objection should not hold Plan confirmation and distributions thereunder hostage until the
adversary proceeding is resolved.

Based on the foregoing, the Plan Proponents submit that any unresolved objections should
be overruled and the Plan should be confirmed.

IV. CONCLUSION

For the reasons set forth herein, and as will be further demonstrated at the Confirmation
Hearing, the Debtors submit that the Plan satisfies all of the applicable requirements
of the Bankruptcy Code and Bankruptcy Rules and that all Objections to the Plan have been

resolved. Accordingly, the Plan should be confirmed.

Dated: July 22, 2010. GIBSON , DUNN & CRUTCHER, LLP

By: /s/ Craig H. Millet
Craig H. Millet (CA Bar No. 106027)
Kenneth A. Glowacki, Jr. (CA Bar No. 217762)
Solmaz Kraus (CA Bar No. 223117)
GIBSON, DUNN & CRUTCHER LLP
3161 Michelson Drive
Irvine, CA 92612-4412

Counsel for the Debtors

Dated:  July 22, 2010 VENABLE LLP

By: /s/ Hamid Rafatjoo
Hamid R. Rafatjoo (CA Bar No. 181564)
Jennifer L. Nassiri (CA Bar No. 209796)
VENABLE LLP
2049 Century Park East, Suite 2100
Los Angeles, CA 90067

Counsel for Official Committee of Creditors Holding
Unsecured Claims
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1514 W. Manchester Ave. #5
Los Angeles, CA 90047

Counsel for Lumbermen's Underwriting Alliance
Mindy Appel, Esquire

1905 N.W. Corporate Blvd.

Boca Raton, FL 33431

Securities and Exchange Commission
5670 Wilshire Blvd., 11" Floor
Los Angeles, CA 90036

Internal Revenue Service
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San Francisco, CA 94111
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Michael Reed
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RSN — Dave Carter & Associates, Inc.
Jeffrey T. Gwynn

jgwynn@gwynn-law.com

The Gwynn Law Firm, PC

455 W. La Cadena Drive, Suite 18
Riverside, CA 92501

RSN — Deutsche Bank Trust Company Americas
Peter A. lvanick

pivanick@dl.com

Allison H. Weiss

aweiss@dl.com

Dewey & LeBoeuf LLP

1301 Avenue of the Americas

New York. NY 10019
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Matthew F. Kennedy
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RSN — Deutsche Bank Trust Company Americas
Deutsche Bank Trust Company Americas

Stanley Burg

stan.burg@db.com

Rodney Gaughan

rodney.gaughan@db.com

60 Wall Street, MS NY C60-2720

New York, NY 10005

RSN — Whippoorwill Associates, Inc.
Joseph P. Glynn
joseph.glynn@cwt.com

Cadwalader. Wickersham & Taft LP
One World Financial Center

New York, NY 10281

RSN — Harris County, Fort Bend County
and Liberty County

John P. Dillman

houston bankruptcy@publicans.com
Linebarger Goggan Blair & Sampson, LLP
P.O. Box 3064

Houston, TX 77253-3064

RSN — GE Commercial Distribution Finance Corp. and

RSN — Bank of America, N.A.

Gelco Corporation dba GE Capital Fleet Services
Andrew K. Alper

aalper@frandzel.com

Frandzel Robins Bloom & Csato LC

6500 Wilshire Blvd., 17" Floor

Los Angeles, CA 90048-4920

Gregory O. Lunt
gregory.lunt@Iw.com
Andrew a. Faye
andrew.faye@Iw.com
Kimberly A. Posin
kim.posin@Iw.com

Latham & Watkins LLP

355 South Grand Avenue
Los Angeles, CA 90071-1560

RSN — Hewlett-Packard Company
Ramona Neal
ramona.neal@hp.com
Hewlett-Packard Company

11311 Chinden Blvd.

Mailstop 314

Boise, ID 83714-0021

RSN — Hewlett-Packard Company
Esmeralda Vargas
esmere.vargas@hp.com
Hewlett-Packard Company
Periferico Sur #6751

Tlaquepaque, Jalisco Mexico 45060

RSN — LazyDays RV Supercenter, Inc.
Sharon Z. Weiss
sweiss@richardsonpatel.com
Richardson & Patel LLP

10900 Wilshire Blvd., Suite 500

Los Angeles, CA 90024

RSN

Madeline C. Wanslee
mwanslee@qustlaw.com
Gust Rosenfeld, PLC

201 E. Washington, Suite 800
Phoenix, AZ 85004-2327
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RSN — McLennan County

Diane W. Sanders
austin.bankruptcy@publicans.com
Linebarger Goggan Blair & Sampson LLP
P. O. Box 17428

Austin, TX 78760-7428

RSN — Westchester Fire Insurance Company
Robert McL. Boote

boote@ballardspahr.com

Ballard Spahr Andrews & Ingersoll, LLP

1735 Market Street, 51 Floor

Philadelphia, PA 19103-7599

RSN-Kendall County

John T. Banks

jbanks@pbfcm.com

Perdue, Brandon, Fielder, Collins & Mott, LLP
3301 Northland Drive, Suite 505

Austin, TX 78731

RSN-National General Assurance Company
Mark T. Young

myoung@donahoeyoung.com

Donahoe & Young LLP

25152 Springfield Court, Suite 345

Valencia, CA 91355-1096

RSN — The Bank of New York Mellon Trust Co., N.A.

RSN — North Pacific Group, Inc.

Mark D. Houle

mark.houle @pillsburylaw.com
Pillsbury Winthrop Shaw Pittman LLP
650 Town Center Drive. Suite 700
Costa Mesa, CA 92626-7122

George J. Cooper
jcooper@dunncarney.com

Dunn Carney Allen Higgins & Tongue LLP
851 SW Sixth, Suite 1500

Portland. OR 97204

RSN — Philips Products, Inc.
Lawrence Bass
Ibass@faegre.com

Faegre & Benson LLP

3200 Wells fargo Center

1700 Lincoln Street

Denver, CO 80203-4532

RSN — Power Gear

Jean B. LeBlanc
jleblanc@mwe.com

McDermott Will & Emery LLP
2049 Century Park East, 38" Floor
Los Angeles, CA 90012-3218

RSN — Power Gear

Nathan F. Coco

ncoco@mwe.com

Emily K. Harring
eharring@mwe.com

McDermott Will & Emery LLP

227 West Monroe Street, Suite 4700
Chicago, IL 60606

RSN — Whippoorwill Associates, Inc.
John H. Thomson
johnh.thompson@cwt.com
Cadwalader, Wickersham & Taft LLP
1201 F Street, N.W.

Washington,. DC 20004

RSN — Parties in Interest Schechter v. Smith
Ray A. Mandlekar

rmandlekar@themis.us.com

Themis PLLC

2305 Calvert Street, N.W.

Washington, DC 20008

RSN — Parties in Interest Schechter v. Smith
Christopher J. Morosoff
cjmorosoff@morosofflaw.com

Law Offices of Christopher J. Morosoff

77735 California Drive

Palm Desert, CA 92211

RSN — County of San Bernardino
Martha E. Romero
Romero@mromerolawfirm.com
Romero Law Firm

BMR Professional Building

6516 Bright Ave.

Whittier, CA 90601

RSN — Style Crest, Inc.

David R. Weinstein
david.weinstein@hro.com
Sharon Z. Weiss
sharon.weiss@hro.com

Holme Roberts & Owen LLP

800 West Olympic Blvd., 4™ Floor
Los Angeles, CA 90015
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RSN — Texas Comptroller of Public Accountants

Counsel for Encore Partners, LLC

Jay W. Hurst
jay.hurst@oag.state.tx.us
Assistant Attorney General
Bankruptcy & Collections Division
P.O. Box 12548

Austin, TX 78711-2548

Mark Bradshaw
mbradshaw@shbllp.com

Melissa R. Davis
mdavis@shbllp.com

Shulman Hodges & Bastian LLP
26632 Towne Centre Drive, Suite 300
Foothill Ranch, CA 92610-2808
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The Honorable Meredith A. Jury

United States Bankruptcy Court - Central District of California
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