
 

 

 CH\1158412.10 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
REGENT COMMUNICATIONS, INC.,  
et al.,1 
 
 Debtors. 

Chapter 11 
 
Case No. 10-10632 (KG) 

 
Jointly Administered 
 
Related Document No. 129 

 
 

DEBTORS’ OBJECTION TO MOTION OF RESILIENT CAPITAL MANAGEMENT, 
LLC FOR AN ORDER APPOINTING AN EQUITY COMMITTEE 

 
The above-captioned debtors and debtors-in-possession (collectively, the “Debtors”), 

hereby submit this objection (the “Objection”) to the Motion of Resilient Capital Management, 

LLC for an Order Appointing an Equity Committee [Docket No. 129] (the “Motion”).  In 

support of this Objection, the Debtors respectfully represent as follows: 

                                                 

1  The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: Regent 
Communications, Inc., a Delaware corporation (2857); B & G Broadcasting, Inc., a Delaware corporation (9111); Livingston County 
Broadcasters, Inc., an Illinois corporation (2024); Regent Broadcasting, LLC, a Delaware limited liability company (1632); Regent Broadcasting 
Management, LLC, a Delaware limited liability company (5451); Regent Broadcasting of Albany, Inc., a Delaware corporation (7566); Regent 
Broadcasting of Bloomington, Inc., a Delaware corporation (2658); Regent Broadcasting of Buffalo, Inc., a Delaware corporation (7815); Regent 
Broadcasting of Chico, Inc., a Delaware corporation (1263); Regent Broadcasting of Duluth, Inc., a Delaware corporation (9495); Regent 
Broadcasting of El Paso, Inc., a Delaware corporation (1469); Regent Broadcasting of Erie, Inc., a Delaware corporation (8859); Regent 
Broadcasting of Evansville/Owensboro, Inc., a Delaware corporation (9510); Regent Broadcasting of Flagstaff, Inc., a Delaware corporation 
(3259); Regent Broadcasting of Flint, Inc., a Delaware corporation (6474); Regent Broadcasting of Ft. Collins, Inc., a Delaware corporation 
(9503); Regent Broadcasting of Grand Rapids, Inc., a Delaware corporation (6790); Regent Broadcasting of Kingman, Inc., a Delaware 
corporation (3260); Regent Broadcasting of Lafayette, LLC, a Delaware limited liability company (5450); Regent Broadcasting of Lake Tahoe, 
Inc., a Delaware corporation (1261); Regent Broadcasting of Lancaster, Inc., a Delaware corporation (9505); Regent Broadcasting of Lexington, 
Inc., a Delaware corporation (0854); Regent Broadcasting of Mansfield, Inc., a Delaware corporation (6796); Regent Broadcasting Midwest, 
LLC, a Delaware limited liability company (5369); Regent Broadcasting of Palmdale, Inc., a Delaware corporation (5821); Regent Broadcasting 
of Peoria, Inc., a Delaware corporation (9348); Regent Broadcasting of Redding, Inc., a Delaware corporation (1262); Regent Broadcasting of 
San Diego, Inc., a Delaware corporation (3044); Regent Broadcasting of South Carolina, Inc., a Delaware corporation (3151); Regent 
Broadcasting of St. Cloud, Inc., a Delaware corporation (9265); Regent Broadcasting of St. Cloud II, Inc., a Minnesota corporation (6304); 
Regent Broadcasting of Utica/Rome, Inc., a Delaware corporation (1480); Regent Broadcasting of Watertown, Inc., a Delaware corporation 
(1476); Regent Broadcasting West Coast, LLC, a California limited liability company (8962); Regent Licensee of Chico, Inc., a Delaware 
corporation (1681); Regent Licensee of Erie, Inc., a Delaware corporation (8861); Regent Licensee of Flagstaff, Inc., a Delaware corporation 
(1677); Regent Licensee of Kingman, Inc., a Delaware corporation (9969); Regent Licensee of Lake Tahoe, Inc., a Delaware corporation (2685); 
Regent Licensee of Lexington, Inc., a Delaware corporation (5710); Regent Licensee of Mansfield, Inc., a Delaware corporation (8147); Regent 
Licensee of Palmdale, Inc., a Delaware corporation (1678); Regent Licensee of Redding, Inc., a Delaware corporation (1679); Regent Licensee of 
San Diego, Inc., a Delaware corporation (3036); Regent Licensee of South Carolina, Inc., a Delaware corporation (3136); Regent Licensee of St. 
Cloud, Inc., a Delaware corporation (9266); Regent Licensee of Utica/Rome, Inc., a Delaware corporation (1482); Regent Licensee of 
Watertown, Inc., a Delaware corporation (1477).  The mailing address for Regent Communications Inc. is Regent Broadcasting Management, 
LLC, 100 E. RiverCenter Blvd., 9th Floor, Covington, KY 41011. 
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I.  Preliminary Statement 

1. The Debtors are insolvent.  Appointing an official committee of equity security 

holders will not change that fact.  On the eve of confirmation of the Plan (defined below), 

Resilient Capital Management, LLC (“Resilient”) filed the Motion seeking the appointment of 

an equity committee.  Resilient is a sophisticated equity holder who continued to buy equity after 

the Petition Date despite the fact that the valuation filed on the Petition Date clearly 

demonstrates that equity is “out of the money.”  The formation of an official equity committee 

would serve little, if any, purpose in these Chapter 11 Cases because the Debtors’ Plan can and 

should be confirmed at the Confirmation Hearing (as defined herein)—the same date that 

Resilient requested that the Motion be heard.   

2. The Debtors are not seeking to deny Resilient or any other equity holder its day in 

court.2  Rather, in connection with the Confirmation Hearing, the Debtors stand prepared to 

litigate, if necessary, the very issue that lies at the heart of the Motion—valuation.  At the 

Confirmation Hearing, the Debtors will present evidence and testimony in support of their 

financial advisors’ valuation, which shows conclusively that equity interests are out of the money 

and that the Plan can and should be confirmed. 

3. Setting aside the futility of the relief requested in the Motion, Resilient has not 

satisfied the heavy burden to demonstrate that an equity committee is appropriate in these 

                                                 

2  To that end, the day after the Motion was filed, the Debtors approached Resilient and asked Resilient if 
they would like a copy of the Debtors’ financial advisors’ expert report and supporting materials.  See Email from C. 
Reckler to S. Leonhardt, F. Rosner, O. Goldfeld, and E. Fisher dated March 24, 2010, attached hereto as Exhibit A.  
Further, the Debtors asked Resilient to identify any other materials that Resilient would need in preparation for the 
April 9, 2010 hearing.  Id.  Within one week of receiving Resilient’s request for information, the Debtors provided 
Resilient with all of the materials it requested.   
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Chapter 11 Cases.  First, Resilient has not established any likelihood (let alone a “substantial 

likelihood”) that the Debtors’ shareholders will receive a meaningful distribution from the 

Debtors’ estates other than the gift from the prepetition secured lenders (the “Prepetition 

Lenders”)—nor could Resilient establish such a likelihood because equity is simply out of the 

money as evidenced by the Debtors’ valuation analysis and the Debtors’ extensive marketing and 

sale process.  Second, the interests of the Debtors’ shareholders have been vigorously 

represented prior to and throughout these Chapter 11 Cases.  Ironically, Resilient’s own actions 

may jeopardize the gift to equity that management and the Board of Directors fought to obtain.  

Accordingly, the Motion should be denied. 

II.  Background 

A. The Prepetition Marketing Process 

4. In 2009, Regent Communications, Inc. (“Regent”) commenced a formal 

marketing process to financial investors with the goal of de-levering its balance sheet.  The 

marketing process was launched by Oppenheimer & Co. Inc. (“Oppenheimer”) in June 2009.  

See Declaration of Anthony A. Vasconcellos in Support of Chapter 11 Petitions and First Day 

Motions [Docket No. 2] (the “First Day Declaration”) ¶ 49.  After discussions with Regent, 

Bank of America, N.A. (the “Prepetition Agent”) and the Prepetition Lenders, Oppenheimer 

formally contacted 13 potential financial investors with significant knowledge and experience in 

the radio industry.  Id.  Of these 13 potential financial investors, nine executed confidentiality 

agreements and were provided with a confidential information memorandum that included 

Regent’s financial information for the years 2005 through 2009, as well as various other 

financial details regarding Regent’s business.  Id.  Regent received 11 initial indications of 

interest and three parties submitted formal term sheets.  Id. ¶ 50.  Oppenheimer presented the 
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indications of interest to the Prepetition Agent and formally presented the most attractive 

proposal to the Prepetition Lenders on a conference call which was attended by approximately 

85%-90% of the Prepetition Lenders.  In each of the indication of interests and term sheets, the 

potential investors were seeking to significantly impair the First Lien Debt Claims.  After 

considering the various offers and discussing them with Regent’s Board of Directors, their 

advisors and the Prepetition Agent, Regent determined that a sale of its businesses or a third 

party sponsor investment at the levels of interest indicated would not result in the maximization 

of value of these estates.  None of these proposals resulted in a valuation for Regent in which the 

First Lien Debt was not significantly impaired. 

5. In December 2009, Regent instructed Oppenheimer to expand its marketing 

efforts to include potential strategic buyers who could effectuate an outright purchase of the 

business.  Id. ¶ 50.  Oppenheimer had discussions with 11 potential strategic buyers.  Id.  These 

conversations resulted in one confidentiality agreement, three indications of interest and one 

term sheet.  Id.  Again, the offers received by Regent were low and were not sufficiently backed 

by capital.  In addition, there were no indications of interest to acquire the business as a whole; 

however, there were indications of interest for select markets and a term sheet for a management 

contract by a competitor.  Id.  Similarly, none of these indications of interest and term sheets 

would have paid the First Lien Debt Claims in full. 

6. Concurrent with the strategic marketing process, Regent and its advisors pursued 

amendment and standalone reorganization alternatives with the Prepetition Agent, Prepetition 

Lenders and additional capital sources.  Ultimately, Regent believed that a standalone 

restructuring was the most attractive value proposition.  The Regent Board of Directors agreed to 

an equitization proposal submitted by the holders of approximately 76.3% of the principal 
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amounts of the loans under the Prepetition Credit Agreement and Specified Swap Agreements, 

which included elimination of approximately $86.7 million of indebtedness and a substantial 

$5.5 million cash payout to existing equity. 

B. The Pre-Negotiated Plan 

7. The Debtors negotiated the terms of the Plan with their major Prepetition Lenders, 

including various affiliates of Oaktree Capital Management, L.P. (“Oaktree”).3  After more than 

six months of intense and protracted negotiations among Regent Communications, Bank of 

America, N.A., in its capacity as administrative agent under the Prepetition Credit Agreement, 

BMO Capital Markets, General Electric Capital Corporation, affiliates of Oaktree, SunTrust 

Robinson Humphrey and Wells Fargo Foothill, among others, detailed terms regarding the 

parameters of a comprehensive financial restructuring were agreed upon.  See First Day 

Declaration ¶ 9.  These negotiations ultimately resulted in the execution of a Restructuring 

Support Agreement among the Debtors and Prepetition Lenders holding at least 76.3% of the 

principal amount of the loans outstanding under the Prepetition Credit Agreement and Specified 

Swap Agreement (the “Restructuring Support Agreement.”)  Id. at Exh. A [Docket No. 2].  

Pursuant to the Restructuring Support Agreement, each Prepetition Lender party thereto agreed 

to exercise all votes to which it is entitled to accept a plan of reorganization with the terms set 

forth in the term sheet annexed as Exhibit 1 to the Restructuring Support Agreement.  See 

Restructuring Support Agreement p. 5. 

                                                 

3  Affiliates of Oaktree own approximately 53.2% of outstanding senior debt claims. General Electric Capital 
Corporation and affiliates of Oaktree own approximately 76.3% of the outstanding First Lien Debt Claims. 
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8. The Restructuring Support Agreement contains a fiduciary out that permits the 

Debtors to evaluate and consider other offers if offers are received.  See Restructuring Support 

Agreement p. 16.  For any competing offer to provide a better recovery to equity holders than the 

Plan, it would have to provide value in excess of approximately $219.3 million—the 

approximately $213.8 of secured, administrative and unsecured claims plus the $5.5 million 

equity holders are to receive as a gift under the Plan.  To date, no competing offers have been 

received by the Debtors.  It is notable that Resilient—which alleges that the Debtors’ estates are 

undervalued—has not submitted a competing proposal of its own despite asserting in an SEC 

filing on March 11, 2010 that it might propose an alternative plan.  See Motion ¶¶ 12-19; 

Schedule 13D, filed with the Securities and Exchange Commission on March 11, 2010 

(“Schedule 13D”) attached hereto as Exhibit B. 

9. Prior to the commencement of these Chapter 11 Cases, the Debtors worked in 

conjunction with their counsel, their financial advisors and the Prepetition Lenders to prepare a 

pre-negotiated Plan and Disclosure Statement.  Concurrently with the development of the Plan 

and Disclosure Statement, Oppenheimer prepared a valuation analysis of the Debtors’ 

reorganized businesses.  See Disclosure Statement Exh. H.  According to Oppenheimer’s 

valuation, the estimated total value available for distribution to creditors is between 

approximately $150 million to $170 million, with a midpoint estimate of $160 million.  Id.  The 

Debtors First Lien Debt Claims alone (excluding post-petition interest) amount to approximately 

$204.7 million as of the Petition Date.  See Disclosure Statement p. 6.  Accordingly, the Debtors 

are insolvent and, consistent with the absolute priority rule, the Debtors are not required to 

provide the holders of Class 6 Equity Interests with any distribution under the Plan.  See In re 

Teleglobe Commc’ns Corp., 493 F.3d 345, 384 (3d Cir. 2007) (stating that a corporation is 
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insolvent if there is a deficiency of assets below liabilities).  However, upon the affirmative vote 

of the holders of Class 2 First Lien Debt Claims, whose Claims are in excess of $204.7 million 

(excluding post-petition interest) and are senior to those of the holders of Class 6 Equity 

Interests, the Plan nonetheless provides that all administrative, priority and unsecured claims will 

be paid in full and each holder of Equity Interests will receive its pro rata share of $5.5 million in 

cash (the “Transferred Cash”). 

C. The Commencement of the Chapter 11 Cases 

10. On March 1, 2010 (the “Petition Date”), the Debtors filed voluntary petitions for 

relief under chapter 11 of the Bankruptcy Code with the United States Bankruptcy Court for the 

District of Delaware (the “Chapter 11 Cases”).  A description of the Debtors’ business, the 

reasons for commencing these Chapter 11 Cases, and the relief sought from the Court to allow 

for a smooth transition into chapter 11 are set forth in the First Day Declaration, which is 

incorporated herein by reference.   

11. On the Petition Date, the Debtors filed with this Court their Joint Plan of 

Reorganization of Regent Communications, Inc. and its Debtor Affiliates Under Chapter 11 of 

the Bankruptcy Code [Docket No. 35] (as amended by Docket No. 127, the “Plan”) and the 

Disclosure Statement with Respect to the Joint Plan of Reorganization of Regent 

Communications, Inc. and its Debtor Affiliates Under Chapter 11 of the Bankruptcy Code 

[Docket No. 36] (as amended by Docket No. 128, the “Disclosure Statement”).  At the hearing 

to approve the Disclosure Statement (the “Disclosure Statement Hearing”) held on March 22, 

2010, this Court entered an order approving the Disclosure Statement and the Debtors’ 

procedures for solicitation of the Plan [Docket No. 124] (the “Disclosure Statement Order”).   
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III.  Resilient and the Filing of the Motion 

12. Resilient owns approximately 2.8 million shares, which constitutes approximately 

6.6% of the outstanding shares of Regent.  See Motion p. 1.  Resilient began purchasing equity 

on December 23, 2009, the same day that Regent filed a Form 8-K announcing that Regent was 

in danger of being delisted by The Nasdaq Stock Exchange.  See Schedule 13D; Form 8-K filed 

with the Securities and Exchange Commission on December 23, 2009 attached hereto as 

Exhibit C.  Resilient purchased approximately 720,000 of its shares (more than 25% of its total 

holdings) on the Petition Date and the following day.4  See Schedule 13D, at Schedule 1.  It is 

notable that Resilient took purposeful steps to acquire equity post-petition with the full 

knowledge of the existence of these Chapter 11 Cases.  In addition, before buying shares post-

petition, Resilient had the benefit of public access to the Debtors’ Plan and the Disclosure 

Statement, including the Debtors’ financial advisors’ valuation detailing that equity was out of 

the money.   

13. On March 10, 2010, Resilient announced that it intended to object to the Plan or 

file a competing plan.  See Schedule 13D p. 6 (“[H]aving had an opportunity to review the 

[Debtors’] proposed plan of reorganization, Resilient now has a present plan and intention of 

either objecting to such proposed plan of reorganization or potentially filing its own proposed 

plan of reorganization for the [Debtors].”).  On March 22, 2010, Lance Laifer, the managing 

member of Resilient, appeared telephonically at the Disclosure Statement Hearing.  See 3-22-

                                                 

4  Resilient ceased purchasing shares on March 2, 2010, the date of entry of the Interim Order Establishing 
Notification and Hearing Procedures for Trading in Equity Securities of Debtors [Docket No. 51], which would 
have regulated Resilient’s ability to purchase large quantities of the Debtors’ stock. 
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2010 Hearing. Transcript p. 7 attached hereto as Exhibit D.  At the Disclosure Statement 

Hearing, the Debtors described how the unique circumstances of these Chapter 11 Cases require 

an expedited confirmation timeline to enable the Debtors to manage the use of cash and meet the 

terms of the Restructuring Support Agreement.  Id. at p. 19.  Mr. Laifer did not speak at any time 

during the hearing to question the Debtors’ proposed timeline, raise concerns with respect to the 

Disclosure Statement, or dispute the proposed treatment of equity holders in any way. 

14. On March 23, 2010, without having first asked the Office of the United States 

Trustee to appoint an official committee of equity security holders, Resilient filed the Motion. 

Resilient set the motion for a hearing on April 9, 2010—the same date as the hearing on the 

confirmation of the Debtors’ Plan (the “Confirmation Hearing”).  Therefore, by the time the 

Motion is heard, the Debtors’ Plan will be fully solicited and will stand ready for confirmation 

therefore rendering the Motion moot.  When a motion serves no legitimate purpose or the court 

cannot grant meaningful relief, the motion should be denied.  See In re Continental Airlines, 91 

F.3d 553, 558-59 (3d Cir. 1996) (en banc) (describing the doctrine of equitable mootness as a 

bankruptcy doctrine in which “an appeal should . . . be dismissed as moot when, even though 

effective relief could conceivably be fashioned, implementation of that relief would be 

inequitable.”) (citations omitted); Church of Scientology v. United States, 506 U.S. 9, 12 (1992) 

(describing the doctrine of constitutional mootness as applicable when events have taken place 

during the pendency of the appeal that make it “impossible for the court to grant any effectual 

relief whatever.”) (citations omitted).  

IV. Objection 

15. The appointment of creditors’ and equity holders’ committees is governed by 

Section 1102(a)(1) of the Bankruptcy Code, which provides in relevant part as follows: 
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. . . as soon as practicable after the order for relief under chapter 11 of this 
title, the United States trustee shall appoint a committee of creditors holding 
unsecured claims and may appoint additional committees of creditors or of 
equity security holders as the United States trustee deems appropriate. 

 
11 U.S.C. § 1102(a)(1). 

16. The Bankruptcy Code also provides that a bankruptcy court may consider whether 

the appointment of additional creditors’ committees or of an equity committee is appropriate: 

On request of a party in interest, the court may order the appointment of 
additional committees of creditors or of equity security holders if necessary to 
assure adequate representation of creditors or of equity security holders. 

 
11 U.S.C. § 1102(a)(2) (emphasis added). 

17. Resilient bears a heavy burden to demonstrate that these Chapter 11 Cases should 

be the “rare exception” in which an official equity committee is appointed.  See In re Exide 

Tech., 2002 WL 32332000, *1 (Bankr. D. Del. 2002) (citing In re Williams Commc’ns Group, 

Inc., 281 B.R. 216, 220 (Bankr. S.D.N.Y. 2002)); In re Nw. Corp., Case No. 03-12872, 2004 WL 

1077913, *2 (Bankr. D. Del. May 13, 2004).  Appointment of an official equity committee is 

appropriate only where (a) “there is a substantial likelihood that shareholders will receive a 

meaningful distribution under a strict application of the absolute priority rule,” and 

(b) shareholders are unable to adequately represent their interests without an official committee.  

In re Nw. Corp., 2004 WL 1077913, *2 (emphasis added) accord In re Exide, 2002 WL 

32332000 at *1; In re Edison Bros. Stores, Inc., 1996 WL 534853, *3 (D. Del. Sept. 17, 1996); 

In re Williams, 281 B.R. at 220; In re Source Interlink Cos., Transcript of Record p. 133, Case 

No. 09-11424 (KG) (Bankr. D. Del. May 28, 2009) (the “Source Interlink Transcript”), the 

relevant pages of which are attached hereto as Exhibit E.  The second requirement of adequate 

representation is not defined by the Bankruptcy Code, but courts have identified a number of 
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factors to determine whether shareholders are adequately represented, including: (i) the size and 

complexity of the case; (ii) the number of shareholders and whether the stock is widely held and 

actively traded; (iii) whether the request for formation of an equity committee is timely; and 

(iv) whether the costs of such appointment outweigh the benefits.  See, e.g., Source Interlink 

Transcript at 133; In re Exide, 2002 WL 32332000 at *1; In re Kalvar, 195 B.R. at 600; In re 

Edison, 1996 WL 534853 at *3; In re Williams, 281 B.R. at 223; In re Emons Indus. Inc., 50 

B.R. 692, 694 (Bankr. S.D.N.Y. 1985).  As explained by the court in In re Kalvar, “[n]o one 

factor is dispositive, and the amount of weight that the court should place on each factor may 

depend on the circumstances of the particular Chapter 11 case.”  In re Kalvar, 195 B.R. at 600-

01.   

18. The first prong of the two-part test for the appointment of an equity committee 

has not been met because Resilient has not established any likelihood (let alone a “substantial 

likelihood”) that the Debtors’ prepetition shareholders will receive a meaningful distribution 

from the Debtors’ estates—nor could it establish such a likelihood.  The full recoveries provided 

to holders of administrative claims, priority claims and general unsecured claims under the Plan 

are possible only because the Debtors’ Prepetition Lenders have agreed to, among other things, 

accept a reduced recovery of approximately 78.1% of their First Lien Debt Claims.  See 

Disclosure Statement Art. I.C.  The Debtors’ financial advisors estimate that the Debtors’ 

reorganized enterprise value ranges from $150 million to $170 million versus approximately 

$204.7 million in First Lien Debt Claims alone (excluding post-petition interest).  See First Day 

Declaration ¶ 6.  The Debtors are insolvent and equity holders are not entitled to any distribution 

from the Debtors’ estates.  See 11 U.S.C. § 1129(b)(2). 
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19. The second prong of the two-part test for the appointment of an equity committee 

has also not been met because the interests of the Debtors’ shareholders have been vigorously 

represented prior to and throughout these Chapter 11 Cases.  The “gift” distribution of $5.5 

million in cash to equity holders is the direct result of efforts made by the Board of Directors on 

behalf of the equity holders.  Furthermore, as described in greater detail below, the interests of 

the Board of Directors are closely aligned with the interests of equity because certain members 

of the Board of Directors hold a large portion of the Debtors’ equity—in fact, they hold in the 

aggregate far more equity than Resilient holds. 

A. Resilient Has Not Satisfied Its Heavy Burden to Establish a Substantial 
Likelihood of a Meaningful Distribution to the Shareholders 

20. In these Chapter 11 Cases, Resilient has come nowhere near meeting its burden of 

establishing that there is a “substantial likelihood” that equity holders will receive a 

“meaningful distribution under a strict application of the absolute priority rule.”  In re Nw. Corp., 

2004 WL 1077913 at *2 (citing In re Williams, 281 B.R. at 223).  To the contrary, the only 

meaningful evidence regarding the Debtors’ enterprise value establishes that equity holders are 

clearly “out of the money.” 

(i) The Evidence Establishes that Equity is “Out of the Money” 

21. As an initial matter, the Plan itself goes a long way to establish that equity is out 

of the money.  Indeed, the full recoveries provided to general unsecured creditors under the Plan 

are only possible because the Prepetition Lenders have agreed to, among other things, accept a 

reduced recovery of approximately 78.1% of their First Lien Debt Claims.  See Disclosure 

Statement Art. I.C.  As this Court recognized in the Source Interlink bankruptcy, the fact that the 
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prepetition secured lenders would agree to such a Plan is substantial evidence that equity is out 

of the money: 

[It] cannot be disputed, that in order for the proposed plan to be 
consummated, the pre-petition loan lenders are obliged to write off 
approximately one third of their almost $900 million in claims.  
When the secured lenders themselves are accepting only 66 
percent of the value of their claims, it is unlikely that there is in 
fact enough liquidity in the company that equity would receive a 
recovery.   

See Source Interlink Transcript at 134-35. 

22. In these Chapter 11 Cases, however, there is significantly more evidence that 

equity is out of the money.  Oppenheimer, the Debtors’ financial advisor, has conducted an 

exhaustive valuation analysis, based on widely accepted valuation methodologies, and 

determined that the Debtors’ enterprise value is between $150 million and $170 million versus 

approximately $204.7 million (excluding post-petition interest) in estimated secured debt 

outstanding as of an April 30, 2010 Plan Effective Date.  Oppenheimer’s valuation conclusions 

are summarized in the below chart: 
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Note: midpoint enterprise value assigns weightings 40% to comparable companies analysis, 20% to precedent 
transactions analysis and 40% to DCF analysis 

(1) Highest bid from independent third party was $140 million.  Excludes a $175 million credit bid by an existing 
Prepetition Lender described in footnote 8 below. 

23. The bases for Oppenheimer’s valuation conclusions were summarized in the 

Disclosure Statement and are set forth in great detail in a 90-page valuation report (the 

“Valuation Report”) a redacted version of which is attached hereto as Exhibit F.  Without 

repeating that detail here, a few observations are worthwhile: 

24. Company and Market Investigation.  As set forth in its Valuation Report, 

Oppenheimer conducted an exhaustive review not only of the Debtors’ operations and financial 

condition, but of the overall radio broadcasting industry.  See Valuation Report at 5-35.  Despite 

recent anecdotal evidence of very recent increasing radio industry revenue trends, which have 

predominantly benefited larger markets that have a greater share of national advertising (as 

opposed to mid-sized markets similar to those of the Debtors), the industry continues to face 

serious issues: 
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 According to Magna Global, US radio broadcasting revenues have declined 30% 
over the last three years, from $20.2 billion in 2006 to an estimated $14.2 billion 
in 2009.  See Valuation Report at 28.   

 Analysts project a longer-term threat to radio broadcasters based on the continued 
adoption of new technologies by consumers (iPods, digital audio devices, in-car 
electronics such as Microsoft’s Sync, etc.) as well as ongoing competition from 
adjacent media.  See Valuation Report at 34.   

 According to a survey conducted by Arbitron in 2009, 92% of Americans aged 
12+ use AM / FM Radio each week, however, average time spent with broadcast 
and satellite radio is projected to decline from 836 hours per user per year in 2003 
to 591 hours per user in 2013.  See Valuation Report at 34-35.   

 Due to recent revenue declines, radio broadcasters’ capital structures have 
generally become strained.  The eight key public radio companies (including both 
the Debtors’ peer and non-peer companies, as described below) currently have an 
average leverage ratio of approximately 8x.  At least eight radio companies 
(including the Debtors) have filed for bankruptcy or have completed out of court 
restructurings since the beginning of 2009 and at least eight companies have 
amended their credit facilities one or more times (including five of the eight key 
public radio companies). See Valuation Report at 33 and 79-86.   

25. Methodologies.  There are three widely accepted valuation methodologies in the 

bankruptcy context: comparable companies, precedent transactions, and discounted cash flow.  

See In re Nellson Nutraceutical, Inc., 356 B.R. 364, 370 (Bankr. D. Del 2006); see also Court’s 

Findings of Fact and Conclusions of Law Relating to Equity Committee Objection to 

Confirmation, In re Harnischfeger, No. 99-2171 at *19 (Bankr. D. Del. 2001) (valuation expert’s 

credibility undermined by failure to cross check results by employing the “conventional three 

valuation methods: comparably company, comparable acquisition [i.e., transaction] and DCF”). 

26. Oppenheimer utilized each of these accepted methodologies: 

 Comparable Companies.  The comparable company methodology determines the 
value of a company based on an analysis of the trading values of other publicly 
traded companies that have similar operating and financial characteristics.  
Oppenheimer carefully considered the universe of publicly traded companies with 
significant radio broadcasting operations and selected the five most appropriate 
comparable companies as “peer companies” for its analysis.  See Valuation 
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Report at 42-46.  Based on the trading multiples derived from those comparable 
companies, the Debtors have an implied enterprise value of between $143.0 
million and $163.0 million.5  See id. at 49.  This methodology was given a 40% 
weighting in Oppenheimer’s overall valuation.  See id. at 38.6   

 Precedent Transactions.  The precedent transactions methodology determines the 
value of a company based on an analysis of the transaction values of other 
companies with similar operating and financial characteristics that were recently 
involved in public M&A transactions or reorganizations.  Though none of the 
transactions were closely comparable (due to different industry/financial market 
conditions or dissimilar business models/transaction dynamics), Oppenheimer 
identified the Citadel Broadcasting reorganization as the most relevant 
transaction.  See Valuation Report at 38-39.  Based on the multiple derived from 
the Citadel Broadcasting reorganization, the Debtors have an implied enterprise 
value of between $148.4 million to $167.9 million.7  See id. at 40.  Given the lack 
of close comparables, this methodology was given a 20% weighting in 
Oppenheimer’s overall valuation.  See id. at 38.   

 Discounted Cash Flow.  The discounted cash flow analysis is a forward-looking 
enterprise valuation methodology that estimates the value of a business by 
calculating the present value of expected future cash flows to be generated by that 
business.  Oppenheimer applied this methodology to the five year projections of 
management plus an estimate for the present value of the firm beyond the 

                                                 

5  The judgments made by Oppenheimer in performing its comparable companies analysis were conservative 
in the sense that they tended to increase the value derived from this methodology.  For example, the Debtors’ 
EBITDA levels have declined from $20.8 million in the Last Twelve Months (“LTM”) 9/30/09 period to $19.7 
million in 2009 to $17.8 million in the Debtors’ 2010 forecast.  In the application of comparable companies 
multiples, Oppenheimer utilized a blend of LTM, 2009 and Pro Forma 2010 cash flow statistics rather than only 
2010 statistics and thereby increased the valuation.  See Valuation Report at 49.  Oppenheimer further increased the 
valuation by using a higher Pro Forma 2010 EBITDA number of $19.3 million that excludes $1.5 million of 
promotional and “starved business” operating expenses budgeted for 2010, which Oppenheimer could have included 
as operating costs of the business.  See id. at 17.   

6  Oppenheimer updated its comparable companies analysis as of March 31, 2010 and found that the results 
did not materially change the outcome of Oppenheimer’s original comparable companies analysis or its overall 
enterprise value range. 

7  The judgments made by Oppenheimer in performing its precedent transactions analysis were conservative 
in the sense that they tended to increase the value derived from this methodology.  In the application of precedent 
transactions multiples, Oppenheimer utilized a blend of 2009 and Pro Forma 2010 cash flow statistics rather than 
only 2010 statistics and thereby increased the valuation.  See Valuation Report at 40.  Oppenheimer further 
increased the valuation by using a higher Pro Forma 2010 EBITDA number of $19.3 million that excludes $1.5 
million of promotional and “starved business” operating expenses budgeted for 2010, which Oppenheimer could 
have included as operating costs of the business.  See id. at 17. 
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projection period (known as the “terminal value”) plus the present value of net 
operating losses (“NOLs”) and other tax benefits (the NOLs adjustment is only 
made to this analysis).  Oppenheimer calculated an enterprise value of between 
$153.1 million and $180.3 million.  See Valuation Report at 51-55.  This 
methodology was given a 40% weighting in Oppenheimer’s overall valuation.  
See id. at 38.   

27. Based on these three methodologies, weighted as discussed above, Oppenheimer 

concluded an enterprise valuation range of between $150 million and $170 million.  This 

establishes that the enterprise valuation of the Debtors is between $34.7 million and $54.7 

million below the secured debt level of $204.7 million (excluding post-petition interest). 

28. Indications of Interest.  In addition to performing the methodologies set forth 

above, Oppenheimer checked its valuation against the values implied by third party indications 

of interest obtained during the prepetition marketing efforts discussed in detail above.  See disc. 

supra at ¶¶ 4-6.  During that lengthy and extensive marketing effort, the Debtors and their 

financial advisors received four formal term sheets – each one of which resulted in valuations in 

which the secured debt was significantly impaired.  Indeed, through these processes, the term 

sheets received by third party investors effectively valued the Debtors in the range of $120 

million to $140 million.8  See Valuation Report at 62-65.  Moreover, since the time of the 

Debtors’ bankruptcy filing, which very publicly values the company at $150 million to $170 

million, not a single party has come forward indicating any interest in the Debtors.  Thus, the 

market itself appears to concur with the Oppenheimer valuation. 

                                                 

8  One investor in the First Lien Debt proposed an offer with an implied valuation of $175 million, although 
this was in the form of a credit bid for 100% of the equity.  The offer was structured in such a way that it was 
unacceptable by a majority of the holders of the First Lien Debt Claims and by the Regent Board, and did not 
represent a viable offer.   
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(ii) Resilient Has Come Forward With No Meaningful Evidence to Establish 
That Equity is “In the Money” 

29. In the face of overwhelming evidence that equity is “out of the money,” Resilient 

has come forward with virtually nothing to the contrary.  It wrongly asserts that Oppenheimer 

should have considered three additional “peer companies,” and presents back-of-the-envelope 

comparable company and discounted cash flow analyses that are highly flawed for numerous 

reasons. 

(a) Oppenheimer Correctly Identified The Peer Companies 

30. Resilient’s primary critique of the Oppenheimer valuation is that it should have 

included three additional companies – Beasley Broadcast Group, Emmis Communications, and 

Spanish Broadcasting – as peer companies for purposes of its comparable companies analysis.  

See Motion ¶¶ 12-17.  Resilient argues that these three companies are “closest in size to Regent” 

and that the five companies Oppenheimer included as peers “trade at lower multiples than would 

be warranted for Debtors, in part, due to the fact that they are much larger than Debtors.”  See id. 

at ¶¶ 13-14.  In addition to being factually incorrect,9 Resilient’s premise that larger companies 

have lower trading multiples runs counter to both the historical financial data in the industry and 

the common thesis that larger companies typically receive a valuation premium due to various 

factors, including without limitation, greater efficiencies, competitiveness and stability.  

Regardless, each of the three companies proposed by Resilient was carefully considered and 

appropriately rejected by Oppenheimer for reasons not directly related to size: 

                                                 

9  In fact, one of the comparables utilized by Oppenheimer has a lower EBITDA than two of the three 
proposed by Resilient.  See Valuation Report at 82. 
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 Beasley Broadcast Group:  Beasley Broadcast Group is majority owned and 
controlled by the Beasley family; has a limited public float (5.4 million shares 
available for trading, representing 23.9% of shares outstanding); and is relatively 
illiquid (has negligible daily trading volume in terms of dollars traded).  Thus, no 
true public market exists for the company’s shares and its stock price is too 
unreliable as an indicator of value for it to be included in the peer group.  See 
Valuation Report at 44 and 84.  

 Emmis Communications:  Emmis Communications only derives 61% of its net 
revenues from domestic radio operations, with 25% from publishing and 14% 
from international radio.  Moreover, Emmis is facing the challenges of a 
potentially unsustainable balance sheet resulting in its debt and convertible 
preferred stock trading at depressed levels.  Emmis’ public equity essentially 
trades at “option value” (less than 10% of total enterprise value) as the company 
must reduce leverage by over half (to 5.0x) before November 29, 2011 in order to 
avoid tripping a debt covenant.  In such a highly leveraged and distressed 
situation, the nominal share price is not indicative of the equity value of the 
company.  Thus, Emmis’ business is not sufficiently comparable to the Debtors’ 
and its public equity does not provide a true indication of value.  See Valuation 
Report at 44 and 85. 

 Spanish Broadcasting:  Spanish Broadcasting is a radio and television business 
focused on the Hispanic population in the largest markets in the United States.  
Hispanic media companies, such as Spanish Broadcasting, historically have 
traded at a premium to media companies without a demographic focus, such as 
the Debtors, and are generally not deemed to be peers for valuation purposes.  
Furthermore, Spanish Broadcasting’s continued listing on the Nasdaq is currently 
in jeopardy as it has until June 7, 2010 to regain compliance with certain listing 
requirements.  Spanish Broadcasting’s stock price is below $1.00 per share 
(essentially “option value”) and, similar to Emmis, has a relatively low public 
equity value to total enterprise value percentage (less than 15%), which limits its 
usefulness as a comparable company.  As with Emmis, in such a highly leveraged 
and distressed situation, the nominal share price is not indicative of the equity 
value of the company.  Thus, as with Emmis, Spanish Broadcasting’s business is 
not sufficiently comparable to the Debtors’ and its capital structure is too strained 
for it to belong in the peer group.  See Valuation Report at 44 and 86.  

31. Resilient fails to address any of these critical problems utilizing Beasley, Emmis 

and Spanish Broadcasting as part of the Debtors’ peer group, and its superficial peer group 

analysis based solely on size should be rejected. 
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(b) Resilient’s Comparable Companies Analysis Is Badly Flawed 

32. Though little is provided in the way of details, Resilient appears to be proposing a 

comparable companies enterprise valuation of the Debtors of approximately $220 million.  This 

analysis is flawed for many reasons.  First, as set forth above, Resilient includes in the peer 

group three companies – Beasley, Emmis and Spanish Broadcasting – which are inappropriate 

valuation comparables for the reasons discussed above.  Second, Resilient appears to have 

“cherry picked” the highest possible stock price prior to the filing of its Motion.  Indeed, rather 

than utilizing a closing stock price, Resilient utilized intra-day stock prices as of 10:00 a.m. on 

March 19, 2010, which resulted in stock prices that were on average 13.2% higher than the 

closing prices on that day and 9.7% higher than prices on March 31, 2010:10 

Price @ 10am Price @ Close % Difference Price @ Close % Difference
Company 3/19/2010 3/19/2010 vs 3/19/10 @ Close 3/31/2010 vs 3/31/10 @ Close
Beasley Broadcast Group $4.05 $4.35 (6.9%) $4.15 (2.4%)
Cumulus Media 3.35 3.07 9.1% 3.40 (1.5%)
Emmis Communications 1.14 1.00 14.0% 1.14 0.0%
Entercom Communications 10.93 11.89 (8.1%) 11.89 (8.1%)
Radio One 3.48 2.91 19.6% 3.05 14.1%
Saga Communications 27.00 22.00 22.7% 22.64 19.3%
Salem Communications 4.92 3.99 23.3% 3.58 37.4%
Spanish Broadcasting System 0.94 0.71 32.0% 0.79 19.1%

Average 13.2% 9.7%  

33. Third, Resilient used outdated EBITDA information for Spanish Broadcasting 

which inflated the Spanish Broadcasting valuation multiple by nearly 20%.  Specifically, it 

utilized a Last Twelve Months EBITDA as of September 30, 2009 of $32 million in its Motion 

filed on March 23, 2010 despite the fact that Spanish Broadcasting had publicly filed an updated, 

                                                 

10  Not only did Resilient pick the intra-day stock prices for these companies, these stocks have not traded at 
those levels since.  For example, after reaching its high of $27.00 at 10:00 a.m. on March 19, 2010, Saga’s stock 
price closed at $22.00 on the same day and then retreated to around $21.37 on the day prior to the filing of the 
Motion and still trades at approximately that level to this day. 
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and substantially higher, Last Twelve Month EBITDA as of December 31, 2009 of $38.3 million 

nearly two weeks earlier on March 10, 2010.  Fourth, Resilient ignores the distressed trading 

levels of the comparable company debt obligations and simply adds the market value of equity to 

the book value of debt to arrive at estimated enterprise values.  Fifth, Resilient inappropriately 

adds the value of Regent’s NOLs to the distributable value, resulting in a distributable value of 

$244 million.  This is inappropriate, because, as shown below, the comparable companies have 

substantial NOLs and other tax shields resulting in nominal effective tax rates as well.  Either 

Resilient needs to add the value of both Regent’s and the comparable companies’ NOLs or add 

neither Regent’s nor the comparable companies’ NOLs when making a comparison.   

($ in mm)
Income Taxes / (Benefit) At December 31, 2009
2009 2008 Federal NOLs State NOLs

Cumulus Media ($22.6) ($117.9) $110.4 $100.7
Entercom Communications (5.5) (232.6) 48.0 51.1
Radio One (1) 7.0 (45.2) 452.5 509.9
Saga Communications (2) (1.2) (32.5) 10.5 NA
Salem Communications (4.2) (19.2) 86.5 715.8

(1) State NOLs includes City NOLs

(2) Federal NOLs includes State NOLs  

The Debtors’ financial advisors elected to not add Regent’s NOLs or the comparable companies’ 

NOLs because they are already reflected in their equity trading values and their implied 

enterprise value multiple.  This inappropriate addition of the value of the NOLs alone inflates 

Resilient’s proposed valuation by about $18 million. 

(c) Resilient has Failed to Perform a Precedent Transaction Analysis 

34. Resilient has failed altogether to perform a precedent transaction analysis, which 

is standard in any comprehensive valuation analysis.  See disc. supra at ¶ 25.  Resilient provides 
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no reason for failing to perform the analysis and further provides no critique of Oppenheimer’s 

precedent transaction analysis. 

(d) Resilient’s Discounted Cash Flow Analysis is Also Badly Flawed 

35. Resilient’s discounted cash flow analysis is also flawed.  First, a critical part of 

Resilient’s discounted cash flow analysis – the calculation of the 11.1x terminal multiple versus 

7.0x to 8.0x in Oppenheimer’s DCF analysis – is derived from its flawed comparable company 

analysis, as discussed above.  See disc. supra at ¶¶ 32-33.  Because Resilient’s comparable 

company analysis is significantly inflated for the reasons discussed, its terminal multiple in its 

discounted cash flow analysis is also significantly inflated.  The impact of this error is magnified 

because the terminal multiple is applied to a short projection period.  Indeed, the terminal value 

(derived from the terminal multiple) represents approximately 80% of the total valuation implied 

in the Resilient discounted cash flow analysis.  Oppenheimer estimates that this error results in 

Resilient’s DCF analysis overstating enterprise value by approximately $54 million to $71 

million.  Second, Resilient did not account for capital expenditures in calculating cash flows.  

There is simply no recognized basis for failing to account for capital expenditures, and the 

impact is significant, inflating Resilient’s DCF analysis by approximately $6 million.  Third, 

Resilient failed to discount the cash flows to the anticipated effective date and instead essentially 

valued the Debtors at the end of 2010.  By pushing out the valuation in this manner, Resilient 

attributes significant additional value to the terminal value in particular.  Due to the timing of the 

valuation, Oppenheimer estimates that Resilient inflated the DCF enterprise valuation by 

approximately $16 million.  Fourth, Resilient did not provide any analysis whatsoever for an 

appropriate discount rate.  Rather, it simply picked 11% – the low end of the range of rates that 

Oppenheimer utilized.  This, however, is utterly inconsistent with the remainder of Resilient’s 
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valuation analysis.  Indeed, if Resilient had calculated a discount rate based on its inclusion of 

the three comparable companies it argues should be included, it would have arrived at a discount 

rate of nearly 13%,11 reducing its DCF enterprise valuation by approximately $16 million.  

Finally, the implied perpetuity growth rate from Resilient’s DCF, once corrected for the 

exclusion of capital expenditures described above is between 6% and 8%, which is too high for a 

company in the radio broadcasting industry.  According to Magna Global, the radio broadcasting 

industry has less than a 1% projected revenue CAGR from 2010 – 2015.  See Valuation Report 

at 32. 

36. As set forth above, the overwhelming evidence, including the Plan itself, the 

Oppenheimer valuation and the market’s response to the Debtors’ marketing and sale efforts, 

establish that equity is out of the money.  Resilient has come forward with nothing more than 

(1) a single superficial criticism of the Oppenheimer valuation and (2) back-of-the-envelope 

analyses, which fail to follow customary valuation methodologies, cherry pick data, are 

internally inconsistent, and are out of step with industry forecasting.  Resilient clearly has failed 

to meet its burden under the relevant case law. See In re Nw. Corp., 2004 WL 1077913 at *3 

(equity committee not appointed where movants failed to satisfy “substantial likelihood that 

equity will receive a meaningful distribution test”); see also In re Kalvar, 195 B.R. at 601 

(rejecting appointment of an equity committee when there was a “good faith dispute” as to the 

debtor’s insolvency).  Resilient’s Motion to appoint an Equity Committee should be denied for 

this reason alone. 

                                                 

11  This is due to the fact that, on average, those three companies have a significantly higher cost of capital 
than the five peer companies which would increase the Debtors’ cost of equity, and thus the applicable discount rate. 
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B. An Official Equity Committee Is Not Necessary to Adequately Represent the 
Interests of Shareholders 

37. Resilient’s request for the appointment of an equity committee should be denied 

because equity holders have been and continue to be adequately represented in these Chapter 11 

Cases.  While “adequate representation” is not defined in the Bankruptcy Code, courts have 

established guidelines to consider when determining whether the appointment of an equity 

committee is warranted.  In general, equity committees “should not be appointed unless equity 

holders establish, among other things, they are unable to represent their interest . . . without an 

official committee.”  In re Williams, 281 B.R. at 223. 

38. Invariably, courts look to the debtor’s officers and directors to exercise their 

fiduciary duties on behalf of all stakeholders, including shareholders.  As the bankruptcy court 

explained in In re Edison, 1996 WL 534853 at *4:    

[While it may be correct that in an insolvency context] management 
cannot exclusively advocate for the interests of shareholders, the statutory focus 
of § 1102(a)(2) is not whether shareholders are “exclusively” represented, but 
whether they are “adequately” represented.  Until Congress recognizes that 
inherent conflicts of interest exist between management and public shareholders 
in the bankruptcy context that warrant the mandatory appointment of an equity 
committee, the statutory test remains “adequacy of representation” to be 
determined on the facts of each case. 

 
39. The instant case squarely meets the test of “adequacy of representation.”  

Regent’s Board of Directors takes very seriously its fiduciary responsibilities to the Debtors and 

all of the Debtors’ stakeholders, including equity holders.  The $5.5 million cash gift to equity is 

a direct result of the vigorous efforts made by the Board of Directors on behalf of equity.  Also, 

members of the Board of Directors hold or manage a significant portion of the Debtors’ equity.  

Currently, the seven members of the Board of Directors hold, in the aggregate, approximately 9.6 

million shares, or 21% of the outstanding shares of the Debtors.  In contrast, Resilient owns 



 

25 
   

 CH\1158412.10 

approximately 2.8 million shares or approximately 6.6% of the outstanding shares of the 

Debtors.  See Motion p. 1.  Because the members of the Board of Directors, like Resilient, hold a 

significant percentage of the Debtors’ common stock, the Directors’ interests are aligned with the 

interests of shareholders and the Board of Directors adequately represent the interests of the 

shareholders. 

40. Furthermore, as the filing of the Motion suggests, Resilient is a sophisticated 

investor capable of adequately representing its own interests.  Courts have held that the 

appointment of an additional committee is not necessary when a creditor or equity holder is 

otherwise capable of adequately representing its own interests, which certainly appears to be the 

case here.  See, e.g., In re Garden Ridge Corp., 2005 WL 523129, at *2 (Bankr. D. Del. 2005); In 

re Williams, 281 B.R. at 223-224 (declining to appoint a committee because “[m]ovants have 

already demonstrated their ability to organize and participate in this case with skill and zeal 

through the prosecution of this motion.”); Source Interlink Transcript at 133-34 (declining to 

appoint an equity committee where movant can adequately represent its own interests, as 

evidenced by “the quality of the papers which they have submitted and the quality of their 

presentation [in court].”). 

41. Resilient began purchasing equity when the value was already highly depressed 

and continued to do so after the filing of these Chapter 11 Cases.  See Schedule 13D at Schedule 

1.  Resilient cannot now claim that it is incapable of representing itself and requires the 

assistance of an official committee of equity holders to represent its interests, after it has taken 

purposeful steps to acquire equity post-petition with the full knowledge of existence of these 

Chapter 11 Cases and the proposed Plan process and with the benefit of access to the Plan and 

the Disclosure Statement. 
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42. Resilient has engaged competent counsel in Butzel Long, PC and Messana Rosner 

& Stern LLP to protect its interests in these cases.  There can be no doubt that Resilient is 

capable of adequately representing itself without the need for an official equity committee.  In 

addition, without having to hire a financial advisor, Resilient itself prepared and included in the 

Motion a valuation analysis.   

C. The Other Factors Regarding Adequate Representation Weigh Against the 
Formation of an Official Equity Committee 

(i) The Size and Complexity of these Chapter 11 Cases Does 
Not Require the Formation of an Official Equity Committee 

43. Resilient emphasizes the size and complexity of the Debtors’ Chapter 11 Cases in 

its request for the appointment of an equity committee.  See Motion ¶¶ 29-30.  The Debtors 

respectfully submit that these Chapter 11 Cases are neither particularly large nor overly complex.  

The Debtors have a simple capital structure and few constituencies: Prepetition Lenders (whose 

votes in favor of the Plan are secured by the Restructuring Support Agreement), unsecured 

creditors (who will be paid in full), and holders of Regent’s equity (who are out of the money 

and who the Court ruled at the Disclosure Statement Hearing were not required to be solicited by 

the Debtors in connection with the Plan).  The proposed Plan is a straight absolute priority Plan, 

with gifts to unsecured creditors and equity holders, that will result in a balance sheet 

restructuring.  These proceedings are similar to the proceedings in In re Source Interlink, in 

which this Court noted that “while the case is complex because there are multiple debtors and 

several creditors, the administration itself is not particularly difficult, given that this is not an 

operational restructuring, but a balance sheet restructuring which was formulated prior to the 

filing of the case.”  See Source Interlink Transcript at 134.   
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44. Moreover, even if the Court were to determine that these Chapter 11 Cases were 

large and complex, the fact that the cases are large and complex does not necessarily lead to the 

conclusion that the appointment of an equity committee is warranted.  Many courts have denied 

the appointment of an equity committee in large and complex cases.  See In re Owens Corning, 

Case No. 00-3837 (JFK) (Bankr. D. Del. Feb. 17, 2006) (appointment of an equity committee 

denied by both the U.S. Trustee and the court); In re Johns-Manville, 68 B.R. 155, 164 (Bankr. 

S.D.N.Y. 1986) (“adequate representation” of shareholders can occur without appointment of a 

special committee despite the extreme complexity of the case); In re Williams, 281 B.R. at 233 

(appointment of equity committee denied despite the complexity of the case).  The existence of a 

large and complex case therefore does not automatically merit the appointment of an equity 

committee.  Instead, the Court should focus on issues such as adequate representation, the lack of 

any showing of the potential for any recovery by the shareholders (let alone a meaningful 

recovery) and the costs which would ultimately be borne by the estate. 

(ii) The Nature of the Equity Securities Does Not Require the 
Appointment of an Equity Committee 

45. The Debtors’ shareholders do not require an official committee to adequately 

represent their rights because the Debtors’ prepetition equity has been delisted and is therefore 

not actively traded.  See In re Kalvar, 195 B.R. at 600.  There are approximately 25,000 holders 

of record, and ten shareholders own more than 58 percent of the Debtors’ stock.  Even though 

there are a large number of shareholders, “not every case with . . . a large number of 

[shareholders] will require an official equity committee. . . . Indeed, if Congress’s intent was 

otherwise, it would have mandated the appointment of equity committees instead of leaving it 

within the discretion of the [United States Trustee] and the Court.”  In re Williams, 281 B.R. at 
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223 (citing In re Johns-Manville, 68 B.R. at 160).  Regent’s common stock was delisted from 

The Nasdaq Global Market on January 8, 2010.  See First Day Declaration ¶ 21.  It is not 

necessarily clear whether Regent’s shares are currently actively traded, but it is clear that 

delisting Regent’s stock from Nasdaq significantly reduced the market for trading Regent’s 

shares.  Furthermore, on March 22, 2010, this Court entered the Final Order Establishing Notice 

and Hearing Procedures for Trading in Equity Securities of Debtors [Docket No. 119], which 

may further slow the trading of the Debtors’ stock through the establishment of notice and 

hearing procedures that were instituted in order to protect certain of the Debtors’ valuable tax 

attributes. 

(iii) The Request For the Appointment of an Official 
Equity Committee Is Not Timely 

46. The date of the Confirmation Hearing is not the time to form an equity committee.  

As the Kalvar court recognized, “[t]he late timing of the motion ties in to the only remaining 

purpose of an equity committee in this case, which would be to object to confirmation, and 

litigate the valuation issue.  The aforementioned costs associated with an equity committee 

cannot be justified in light of this purpose.”  In re Kalvar, 195 B.R. at 600.  Here, Resilient 

simply asserts that because equity holders are likely to be an “in the money” constituency, it is 

imperative that an equity committee is formed to represent their interests.  See Motion ¶ 19.  As 

discussed above, Resilient has provided no credible evidence that equity holders will receive any 

distribution other than a gift from the Prepetition Lenders, let alone a meaningful distribution. 

47. Finally, Resilient has made it clear that it can, and will, object to the Plan without 

the assistance of an equity committee.  See Schedule 13D p. 6.  Under these circumstances, the 

only function an equity committee could possibly serve is to appeal the order confirming the 
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Plan.  As demonstrated by the Motion, Resilient is more than capable of taking on that task 

without the assistance of an equity committee. 

(iv) The Benefits Attendant to the Appointment of an Official Equity 
Committee are Greatly Outweighed by its Costs 

48. The Debtors’ estates would be required to bear significant additional unnecessary 

costs if an equity committee were appointed in these Chapter 11 Cases.  Indeed, the costs to the 

estate of an additional committee must be taken into account in determining whether to appoint 

an equity committee, in particular when the Chapter 11 Cases are so close to confirmation.  See, 

e.g., In re Kalvar, 195 B.R. at 601 (court determined that the appointment of an equity committee 

was not warranted due to, among other reasons, the “delay and additional costs” associated with 

appointing an equity committee); see also In re Exide, 2002 WL 32332000 at *1 (balancing the 

costs of an equity committee against the need for adequate representation and equity’s ability to 

recoup a substantial distribution); Source Interlink Transcript at 134 (stating that the cost—both 

the delay of the proceedings as well as the payment of committee fees—of appointing an equity 

committee would outweigh any concern regarding the adequate protection of the equity-holders, 

who were out of the money). 

49. Most official committees retain counsel to assist them in discharging their 

fiduciary responsibilities.  Also, in large cases, official committees retain financial advisors and 

other professionals.  Given the economics and timing of these Chapter 11 Cases, the cost of an 

official equity committee’s involvement would essentially be borne entirely by the Debtors’ 

Prepetition Lenders, as their recovery would only be reduced by further administrative expenses.  

Viewed in this light, and in the light of the timing of these proceedings, it is impossible to 

identify any benefit to be derived from the appointment of an official equity committee.  Besides 
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burdening the Debtors’ estates with additional fees and expenses, the appointment of an official 

equity committee would unnecessarily complicate these cases, with no corresponding benefit to 

any party, much less one with a cognizable economic interest. 

50. Resilient contends that concerns of cost are outweighed by the need for adequate 

representation and that the costs will be modest since the equity committee would exist for only a 

short time.  See Motion ¶ 31-32.  However, considering that the Debtors anticipate that the Plan 

will be confirmed on the same date as this Motion is heard, any amount of cost to the Debtors’ 

estates exceeds the value of the services an equity committee could provide.   

V.  The Motion Contains Numerous Factual Inaccuracies and Misstatements 

51. Not only does the Motion fail to establish that an equity committee is appropriate 

or required in these Chapter 11 Cases, the Motion contains numerous factual inaccuracies and 

misstatements.  Such misstatements are required by Resilient to bolster its argument, and 

rebutting these misstatements provides additional evidence that an equity committee is not 

necessary in light of the circumstances of these Chapter 11 Cases. 

52. First, Resilient states that “management has a vested interest in freezing equity 

holders out of the process so that it can realize the Debtors’ going-concern value upon the 

Debtors’ emergence from bankruptcy at the expense of the Debtors’ equity holders . . .”  See 

Motion ¶ 21.  To the contrary, the Debtors’ Board of Directors—not the Debtors’ management—

makes the ultimate strategic decisions regarding these reorganization proceedings.  Management 

simply has no ability—let alone desire—to freeze out any constituent.  Furthermore, as noted 

above, the Board of Directors holds in the aggregate a larger percentage of Regent’s equity than 

Resilient holds.  Therefore, the Board of Directors, the ultimate decision-maker, has interests that 

are closely aligned with the interests of other equity holders.  Finally, despite Resilient’s 
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allegations to the contrary, it is notable that the two members of the Board of Directors who hold 

the largest amount of equity, Mr. Ahn and Mr. Wyant, are not members of management and will 

not benefit from the proposed Management Equity Incentive Program.  Neither Mr. Ahn nor Mr. 

Wyant is eligible to participate in the Management Equity Incentive Program.  Considered in 

total, these facts make it clear that, despite Resilient’s allegations, management has no “vested 

interest” in freezing out equity in order to pursue its own interests, nor does it have the ability to 

do so. 

53. Second, Resilient makes several incorrect assertions and implications about the 

compensation of William L. Stakelin, the CEO of Regent, and Anthony A. Vasconcellos, the 

CFO of Regent.  Resilient states that “[b]etween the two senior managers, . . . under the proposed 

Plan, they will get 8% of a company with only $120 million of debt.”  Id. at ¶ 25.  In reality, the 

distribution of stock or other equity-based distributions will be divided between all of the 

members of the management of the Reorganized Debtors, not just between Mr. Stakelin and Mr. 

Vasconcellos.  See Plan Art. I.A.(87).  Furthermore, management will not necessarily receive 

any stock whatsoever, but may receive “options, equity or other equity-based grants equal to 8% 

of the total common stock or common units . . .” and does not know when such options would 

vest.  Id.  Most importantly, however, the specific terms of the distribution to management “will 

be determined by the board of directors or board of managers, as applicable, of Reorganized 

Parent.”  Id.  The New Board of Reorganized Regent, which will set the terms of the 

Management Equity Incentive Program, will be controlled by Oaktree, who has no incentive to 

favor management at the expense of other constituencies.  See Plan Supplement Exh. I. 

54. Finally, Resilient implies that management—and Mr. Stakelin and Mr. 

Vasconcellos in particular—do not represent the interests of equity holders because management 
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seeks to obtain economic advantages by the confirmation of the Plan.  In reality and in stark 

contrast to these implications, Mr. Stakelin and Mr. Vasconcellos have had the terms of their 

employment significantly cut back throughout this process.  First, the Board of Directors’ 

compensation committee (the “Compensation Committee”) aggressively negotiated new 

contracts for Mr. Stakelin and Mr. Vasconcellos, which were executed on December 31, 2009.  

The new contracts included terms favorable to the Debtors, including, among other terms, (i) no 

increase in base compensation from 2009 to 2010, (ii) reduced severance payments and 

(iii) significantly tightened requirements to meet “change in control” severance provisions.  

Second, as part of the Plan negotiation process with Oaktree, Mr. Stakelin’s and Mr. 

Vasconcellos’s employment terms were further reduced by amendment to their respective 

employment agreements.  The amendments included, among other things, terms that (i) tighten 

restrictions on the activities of a terminated employee after termination with or without cause and 

(ii) expand Reorganized Regent’s ability to terminate severance payments.  Therefore, 

Resilient’s implication that management, and in particular Mr. Stakelin and Mr. Vasconcellos, is 

pursuing the Plan confirmation process in order to obtain personal economic advantage is 

patently false and needlessly impugns the motivations of the Debtors’ management.  In reality, 

Mr. Stakelin and Mr. Vasconcellos have agreed to multiple reductions in their employment terms 

in order to confirm a Plan that will maximize the value of the Debtors’ estates for the benefit of 

their stakeholders. 

[Remainder of Page Intentionally Left Blank] 
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WHEREFORE, the Debtors respectfully request that this Court (i) sustain the Debtors’ 

Objection, (ii) deny Resilient’s Motion to appoint an Equity Committee, and (iii) grant the 

Debtors such other and further relief as may be just and proper. 

Dated:  April 2, 2010 
Wilmington, Delaware 

Respectfully Submitted, 

 
 /s/ Michael R. Nestor  
Michael R. Nestor (No. 3526) 
Kara Hammond Coyle (No. 4410) 
YOUNG CONAWAY STARGATT & TAYLOR, LLP 
1000 West Street, 17th Floor 
Wilmington, Delaware 19801 
Telephone: (302) 571-6600 
Facsimile: (302) 571-1253 
 
 -and- 
 
Josef S. Athanas 
Caroline A. Reckler 
LATHAM & WATKINS LLP 
Suite 5800 
233 South Wacker Drive 
Chicago, IL 60606 
Telephone: (312) 876-7700 
Facsimile: (312) 993-9767 
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