
 

UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 
 

 
In re:      ) Case No. 10-50494 
      ) 
FAIR FINANCE COMPANY  ) Chapter 7 
      ) 
   Debtor.  ) Chief Judge Marilyn Shea-Stonum 
      ) 
 

TRUSTEE’S MOTION TO SUBSTANTIVELY CONSOLIDATE FAIR HOLDINGS, 
INC. AND DC INVESTMENTS, LLC INTO THE ESTATE 

 
 
 Brian A. Bash (the “Trustee”), the duly appointed Chapter 7 Trustee for Fair Finance 

Company (the “Debtor”), in the above-captioned case, upon this Motion (the “Motion”) and the 

attached Memorandum of Law, hereby moves this Court for entry of an order substantively 

consolidating the assets and liabilities of Fair Holdings, Inc. (“Fair Holdings”) and DC 

Investments, LLC (“DCI”) into the estate of the Debtor, and for such other and further relief as 

is appropriate under the circumstances.  Pursuant to this Court’s preference, as set forth in 

General Order No. 1, dated April 6, 2010 [Docket No. 90], the attached Memorandum of Law is 

in the form of proposed findings of fact and conclusions of law. 

Date:  May 13, 2010 Respectfully submitted, 
 
/s/ Kelly S. Burgan 
Brian A. Bash, Trustee (0000134) 
Kelly S. Burgan (0073649) 
Joseph M. Esmont (0084322) 
BAKER & HOSTETLER LLP 
3200 National City Center 
1900 East Ninth Street 
Cleveland, Ohio 44114-3485 
Telephone: 216.621.0200 
Facsimile:  216.696.0740 
 
Counsel for the Trustee 
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UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 
 

 
In re:      ) Case No. 10-50494 
      ) 
FAIR FINANCE COMPANY  ) Chapter 7 
      ) 
   Debtor.  ) Chief Judge Marilyn Shea-Stonum 
      ) 
 

MEMORANDUM OF LAW IN SUPPORT OF TRUSTEE’S MOTION TO 
SUBSTANTIVELY CONSOLIDATE FAIR HOLDINGS, INC. AND DC INVESTMENTS, 

LLC INTO THE ESTATE  
 

In support of the Trustee’s Motion to substantively Consolidate Fair Holdings, Inc. and 

DC Investments, LLC Into the Estate (the “Motion”),1 the Trustee states as follows:   

PRELIMINARY STATEMENT 

1. The Debtor is wholly owned by its parent company, Fair Holdings.  Fair Holdings 

is wholly owned by its parent, DCI.  DCI is owned 50/50 by Timothy S. Durham ("Durham") 

and James F. Cochran ("Cochran"). Fair Holdings was formed solely for the purpose of 

purchasing all of the common shares of the Debtor.  At the time of the purchase in 2002, the 

Debtor was a strong, viable, reputable company.  By 2009, the Debtor had been utterly looted by 

insiders and affiliates, resulting in the shut-down of the Debtor’s business after the FBI raid on 

November 24, 2009. 

                                                
1 Terms capitalized but not defined herein shall have the meaning ascribed to them in the Trustee’s Motion To 
Substantively Consolidate Fair Holdings, Inc. and DC Investments, LLC into the Estate. 
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2. Fair Holdings conducted no business other than to draw money out of the Debtor 

through purported “loans.”  Fair Holdings then purportedly “loaned” the money it received from 

the Debtor, mainly to insiders, including its parent DCI.  The money siphoned from the Debtor, 

through Fair Holdings and DCI, was then transferred out in more purported “loans” to others, 

again mainly insiders, affiliates and related entities, including personal loans to Durham and 

Cochran.  Durham and Cochran are officers and directors of both the Debtor and its parent, Fair 

Holdings.  The Debtor, Fair Holdings and DCI were lax, at best, in documenting insider loans, 

and often failed to perfect security interests in collateral securing insider loans.  The Debtor 

generally did not collect regular payments on loans to its parent companies, not even interest 

payments, and did not take any action to enforce its rights under the loan documents against 

insiders. 

3. For all real and practical purposes, the operations and affairs of the Debtor, Fair 

Holdings and DCI are so entangled that they are one and the same company.  Durham and 

Cochran essentially used the Debtor as a cash cow to enrich themselves, Fair Holdings, DCI and 

other insiders and affiliates.  Fair Holdings and DCI did not conduct any business other than to 

receive and redistribute money from the Debtor.  Fair Holdings has no significant creditors other 

than the Debtor and DCI, and DCI has no significant creditors other than Fair Holdings and the 

Debtor.  Fair Holdings and DCI have the same principal place of business as the Debtor.  

Durham and Cochran own and control the Debtor, Fair Holdings and DCI.  The Debtor shares 

management and administrative personnel with Fair Holdings and DCI.  In short, Fair Holdings 

and DCI have no function, and, indeed, could not have functioned, independent of the Debtor 

and its money.  The Debtor, Fair Holdings and DCI held themselves out to creditors as a single 

entity, and creditors have relied on that representation.  Consolidating the assets and liabilities of 
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Fair Holdings and DCI with the Debtor’s will enable the Trustee to directly pursue the claims of 

each entity and will make the assets of those entities available to the Debtor’s creditors.  The 

Debtor’s estate, therefore, should be substantively consolidated with Fair Holdings and DCI for 

the benefit of all creditors. 

PROPOSED FINDINGS OF FACT 

I. Procedural background 

4. On February 8, 2010 (the “Petition Date”), creditor-investors (the “Petitioning 

Creditors”) filed a petition for involuntary bankruptcy against the Debtor.   

5. On the Petition Date, the creditor-investors also filed an “Emergency Motion to 

Appoint Interim Trustee” (Docket No. 2) alleging that a trustee was needed to oversee the 

operations of the Debtor because (i) the Debtor had failed to make timely payments on its debts, 

including failing to redeem matured certificates and failing to pay interest on unmatured 

certificates; (ii) the Debtor and several affiliated companies had been raided by the Federal 

Bureau of Investigation in November of 2009; (iii) the Debtor has not been open to the public 

since the raid; and (iv) public records revealed that the Debtor had made “unusually large” loans 

to insiders.  

6. On February 19, 2010, this Court entered an order directing the United States 

Trustee to appoint an interim trustee.  Brian Bash is the duly appointed, qualified and acting 

interim trustee in the within proceedings.  

7. On February 24, 2010, the Debtor filed notice of its consent to the entry of an 

order for relief in this proceeding (Docket No. 35). 

8. On March 2, 2010, the Court entered an Order granting the relief sought by the 

Petitioning Creditors nunc pro tunc as of February 24, 2010 (Docket No. 40). 
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9. On March 2, 2010, the United States Trustee filed the Notice of Appointment of 

Interim Chapter 7 Trustee nunc pro tunc effective February 24, 2010 (Docket No. 41).   

II. Historical background 

10. The Debtor was founded in 1934 by Arthur Ray Fair.  Originally, the Debtor 

specialized in providing dealers and merchants with sales financing services, thereby enabling 

them to provide a time payment plan for their customers. 

11. Fair Holdings was formed in December 2001 for the purpose of purchasing all of 

the common shares of the Debtor. 

12. In January 2002, Fair Holdings purchased all the common shares of the Debtor 

from the Fair family. 

13. Just before Fair Holdings purchased the Debtor, Fair Finance Company was very 

well capitalized, with approximately $14 million of shareholders equity on its balance sheet, 

which represented a very healthy 25% asset to equity ratio.   

14. The Debtor is a party to the Loan and Security Agreement for the loan that 

financed the purchase of the Debtor.  

II. The Looting of the Debtor by Fair Holdings, DCI and their Common Owners. 

15. The Debtor is wholly owned by its parent company, Fair Holdings.  Fair Holdings 

is an Ohio corporation with its principal place of business at 815 E. Market Street, Akron, Ohio 

44305. 

16. Fair Holdings is wholly owned by its parent, DCI.  DCI is an Indiana limited 

liability company with its principal place of business at 815 E. Market Street, Akron, Ohio 

44305.   

17. DCI is owned equally by Durham and Cochran.   
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18. Durham and Cochran controlled the Debtor, Fair Holdings and DCI as 

indistinguishable legal entities. 

19. Durham also owned and controlled Obsidian Enterprises (“Obsidian”), which has 

numerous subsidiaries.  Although the Trustee does not seek consolidation with Obsidian and its 

subsidiaries at this time, it bears noting that all these entities received purported "loans" from the 

Debtor, Fair Holdings and DCI, and that Durham and Cochran used Debtor indiscriminately as a 

piggy bank for Obsidian and its subsidiaries.   

20. Fair Holdings and DCI conducted no business other than to siphon money from 

the Debtor through purported “loans.”  Fair Holdings took most of the Debtor’s money directly.  

DCI took some of the Debtor’s money directly, but took money mostly in the form of loans from 

Fair Holdings, which were sourced from the proceeds of Fair Holding’s direct loans from the 

Debtor.    

21. The proceeds of these purported “loans” from the Debtor to Fair Holdings and 

DCI were then passed on through more purported “loans” to others, primarily insiders, affiliates 

and related entities, including Durham, Cochran, and directors such as Daniel Laikin personally, 

and Obsidian and its subsidiaries. 

22. Immediately after the company was sold to Fair Holdings, the Debtor began 

providing funding to its parent, Fair Holdings, pursuant to a Promissory Note, as amended, dated 

January 8, 2002 (the “Fair Holdings Line of Credit”).  The Fair Holdings Line of Credit 

allowed Fair Holdings to periodically obtain purported “loans” from the Debtor in a principal 

amount of up to $130 million.   

23. According to the Debtor’s books and records, Fair Holdings owes the Debtor at 

least approximately $75 million.  By contrast, Fair Holdings’ aggregate debts to other creditors 
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total only about $381,000.    

24. According to Debtor’s books and records, DCI owes Debtor at least 

approximately $65 million.  DCI’s aggregate debts to unrelated creditors are approximately $1.7 

million. 

25. The Debtor generally did not collect payments of principal or interest, or take any 

action to enforce its rights, on the loans to Fair Holdings and DCI. 

26. Fair Holdings and DCI thoroughly pillaged Debtor’s assets and caused Debtor to 

issue thousands of additional investment certificates in order to acquire more assets to plunder, 

which caused the Debtor to become insolvent within just a few years after its acquisition by Fair 

Holdings.   

27. Debtor’s outside accounting firm, Somerset CPAs, found during its 2005 audit of 

Debtor that the collateral supporting loans made by Debtor was deficient by approximately $22 

million dollars.  A proper loan-loss reserve would therefore have rendered Debtor insolvent no 

later than 2005, despite the substantial equity in Debtor just before it was sold to Fair Holdings in 

2002.  The 2005 audit was never completed, and Debtor’s books thereafter were subject only to 

“reviews” (not audits) by a different accounting firm.    

28. Durham totally disregarded the separate legal identity of the Debtor.  At Durham 

or Cochran’s request, employees of Obsidian demanded that Debtor wire money to Durham-

related entities, primarily Fair Holdings, no fewer than 200 times in 2008 and 2009 alone.  These 

transactions slowly bled the Debtor of its assets without any benefit to Debtor.  Again, the 

Trustee does not presently seek to substantively consolidate Obsidian with the estate, but 

Obsidian’s direction of Debtor bears on Durham and Cochran’s absolute disregard for Debtor’s 

corporate individuality.  
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29. For example, on December 15, 2008, an Obsidian employee sent Debtor an email 

stating that “Cash is sooo bad and I know I am killing you with the request!!!!! BUT--- directly 

from the boss man--- can you please wire to Fair Holdings today 46,000[?]”  

30. On September 24, 2008, Debtor sent an employee at Obsidian an email showing 

that month-to-date, the Debtor’s cash position had deteriorated by $871,554. Obsidian responded 

by requesting wire transfers to Fair Holdings ($165,000), Obsidian ($8,000), and related entity 

DW Leasing, Inc., ($4,000), stating: “I hate to ASK!!!!! (you know I do – right???) Just 

following orders---- Can you confirm you have recvd the funding today and if so wire to me 

177,000 today. . . .” An employee of the Debtor responded “You’re killing us!!!    Don’t shoot 

the messenger…right  ☺ I have not received the money yet, so I cannot send you guys anything 

yet.”  

31. On April 14, 2008, an Obsidian employee sent a request stating “WOW-when will 

it get better on the investment???? I hate to even request it but I must…. Please wire to Fair 

Holdings today 25,000.” On November 19, 2008, the wire request stated that “I know it is tight 

for you today…..BUT….Tim requested I get a wire to Obsidian Enterprises from you today for 

50,000----let me know-Thanks!!!”  

32. After one of Debtor’s employees complained that Debtor should not wire $12,000 

out because money would be tight in the next week, Obsidian executive Jeff Osler responded that 

“Tim has been watching the cash and asked me to have you send the entire 12.  He stated you 

have 225k in invests and drew 1M and you could spare the 12.  Just passing the message along. 

Let me know when you have sent it.”  

33. When Doug DeRose, a Vice President and Controller of Debtor, suggested that 

Debtor use excess cash to pay off a $120,000 investment certificate which had come due, 
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Durham instructed him to “hold the bank check till next week,” apparently because “we need 85 

[thousand dollars] at [Obsidian] today.” 

34. These requests appear to all have been approved by Durham or Cochran.  Many 

of the wire requests explicitly rely on Durham’s authority, and others imply that his approval 

should be assumed.  For instance, both the May 6, 2009 and August 6, 2009, wire requests are 

attributed to Durham “of course.”  

35. Debtor, DCI and Fair Holdings also cross-guaranteed loans.  Debtor, Fair 

Holdings, and DCI guaranteed a $125,000 loan from MainSource Bank, on or about November 

30, 2008, to DCI Leasing, LLC, which upon information and belief is a subsidiary of DCI.  The 

initial transaction to purchase Debtor was a leveraged buyout, with Debtor’s assets as the 

collateral for an approximately $16 million loan to Fair Holdings.   

36. Intercompany loans were not identified as such in financial statements provided to 

the Debtor’s seller, Mr. Fair. 

37. Since 2002, the amount of the purported loans to Debtor’s parent companies 

increased to an amount much greater than the balance of finance receivables held by the Debtor. 

38. The Fair Holdings Line of Credit imposed no restrictions on the use of the 

proceeds of the loans by Fair Holdings, nor did it contain any covenants restricting the business 

or financial affairs of Fair Holdings. 

39. The Fair Holdings Line of Credit did not require the payment by Fair Holdings of 

interest or principal or unpaid interest until the maturity date on January 8, 2012. 

40. The largest single debt owed to the Debtor is owed by Fair Holdings. 

41. Fair Holdings structured transactions which provided its creditors recourse against 

the assets of the Debtor.  However, the Debtors’ certificate holders had no recourse against the 
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assets of Fair Holdings if the Debtor defaulted on the investment certificates it issued. 

42. Throughout 2008 and 2009, Fair Holdings reduced the outstanding balance on the 

Fair Holdings Line of Credit by assigning loan receivables held by Fair Holdings to the Debtor.  

As part of the assignment, the Debtor received an assignment of the security agreements that 

collateralized the loans.  The receivables assigned to the Debtor had little value, as they had 

never been paid and were owed by related parties also owned and controlled by Durham and 

Cochran.  

43. The loans by the Debtor to Fair Holdings, DCI and other insiders were not 

adequately collateralized. 

44. The Debtor, Fair Holdings and DCI failed to properly document loans among 

insiders and/or to perfect security interests in collateral securing insider loans. 

45. DCI and Fair Holdings caused the Debtor to make loans to numerous related 

entities, also owned and controlled by Durham and Cochran, while such entities were insolvent.   

46. Some affiliated entities have alleged that they did not, in fact, receive some or all 

of the proceeds of the alleged loans from the Debtor, which suggests that some of the alleged 

loans to affiliated entities may have been a subterfuge for improper diversion of the Debtor’s 

assets.  

47. Debtor’s ability to repay investment certificates was based upon Debtor’s ability 

to collect finance receivables from its portfolio. 

48. Throughout 2008 and 2009, the Debtor sold a significant number of its finance 

receivables and used the proceeds to retire a line of credit and promissory note that was used by 

Fair Holdings to purchase the shares of the Debtor.  This payment made by the Debtor to retire 

Fair Holdings’ debt created a significant reduction in the Debtor’s finance receivables and, as a 
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result, harmed the Debtor’s ability to repay investment certificates. 

49. The common owners of the Debtor, Fair Holdings and DCI subordinated the right 

of the Debtor’s investors to receive repayment of their certificates to Debtor’s “senior 

indebtedness” to Fair Holdings. 

50. The Debtor was not limited in the amount of senior indebtedness that it could 

incur.   

51. Fair Holdings used the funds it took from the Debtor to make loans to its parent, 

DCI, and to other entities owned by DCI. 

52. DCI used the proceeds of the loans from the Debtor, directly and through Fair 

Holdings, to make loans to related and unrelated businesses and entities of DCI. 

53. DCI made loans to Durham and Cochran under lines of credit agreements.  The 

proceeds of these loans were utilized to provide funds to certain related businesses that did not 

have sufficient collateral to maintain loans in their own names.   

54. The outstanding balance of loans sourced by the Debtor to Durham, including 

loans purportedly from DCI or Fair Holdings, is approximately $50 million. 

55. The outstanding balance of loans sourced by the Debtor to Cochran, including 

loans purportedly from DCI or Fair Holdings, is approximately $8 million. 

56. The loans to Durham and Cochran are secured through publicly and privately 

traded securities, equipment, real estate and other personally held assets. 

III. The Inseparable Operations and Affairs of the Debtor, Fair Holdings and DCI. 

57. The Debtor, Fair Holdings and DCI share the same principal place of business, 

located at premises owned by the Debtor. 

58. The Debtor’s address is the address for payments on notes to DCI. 
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59. Fair Holdings, DCI and the Debtor share common management, as follows:  

(a) Durham is a Director and Chief Executive Officer of the Debtor, a 
Director and Officer of Fair Holdings, and a Member of DCI.  

(b) Cochran is a Director of the Debtor, a Director and Officer of Fair 
Holdings, and a Member of DCI. 

(c) Daniel S. Laikin and Jeffrey L. Eglen were elected Directors of the Debtor 
in 2006.     

(d) John J. Head, while President of Debtor, also received compensation from 
Fair Holdings.  

(e) Keith S. Schaffter, the last President of the Debtor, also received 
compensation from Fair Holdings.  

(f) Rick D. Snow is the Chief Financial Officer of the Debtor and also 
received compensation from Fair Holdings.  

60. The Debtor paid the costs of employee health insurance, even for employees 

shared with Fair Holdings and an employee solely employed by Fair Holdings. 

61. Upon information and belief, DCI did not pay any employees.  Two of the three 

employees listed on DCI’s November 2009 payroll register were treated for accounting purposes 

as employees of Fair Holdings.  The third, Durham’s girlfriend, was treated as an employee of 

Diamond Investments LLC, an entity owned and controlled by Durham.    

62. Debtor stored the accounting software of Fair Holdings, DCI (and Obsidian, for 

that matter) on servers at its facility in Akron, and paid for and maintained a high-speed internet 

connection between Akron and Indianapolis, Indiana, to give DCI employees access to the 

records. 

63. Financial results for the Debtor are consolidated with Fair Holdings’ financial 

results for both offering and tax purposes. 

64. The Debtor and Fair Holdings are consolidated into the income tax filings of DCI. 
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65. Fair Holdings has no significant creditors other than the Debtor and other insiders 

owned or controlled by Durham and Cochran. 

66. Fair Holdings used the money it took from the Debtor to make loans to DCI and 

other insiders and affiliates owned and controlled by Durham and Cochran. 

67. DCI has no significant creditors other than Fair Holdings. 

68. The Debtor represented in its offering circulars that its commercial loans were 

evaluated by Fair Holdings.  However, the same owners and managers made decisions for Fair 

Holdings, DCI and the Debtor, without regard for, and without distinguishing, the companies as 

separate entities. 

69. In its offering circulars for the issuance of investment certificates, the Debtor told 

investors that the largest single debtor of the Debtor is Fair Holdings and an investor should 

consider the financial status of Fair Holdings and its ability to repay loans made by the Debtor. 

70. The lack of a requirement that Fair Holdings make payments to Debtor created a 

greater credit risk to the Debtor than if interim payments were required and does not represent a 

typical loan transaction in any way. 

71. The amount of the loans that were made to Fair Holdings and the fact that the 

proceeds of those loans were re-loaned to other related parties created a greater credit risk for 

Debtor than if Debtor had used those funds to make loans to a larger and more widely diversified 

group of unrelated borrowers. 

72. Fair Holdings had the ability to encumber the assets of Debtor at its discretion.  

There are no agreements between Fair Holdings and the Debtor that would restrict Fair Holdings 

from entering into agreements that would affect the assets of the Debtor. 
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73. Loans and lines of credit made by the Debtor to its shareholder (Fair Holdings), 

officers and directors prior to June, 2006 were approved by directors who had a direct or indirect 

interest in the loans or lines of credit. 

74. On October 1, 2009, the Debtor transferred certain related party loans and 

investments from DCI to the Debtor’s balance sheet, including a $6.1 million “investment” by 

DCI in Fair Holdings.  As a result, Debtor appears to own an interest in its own parent and 

largest creditor, Fair Holdings. 

75. Fair Holdings used the proceeds of its largest loan from the Debtor to finance an 

investment in the Debtor. 

PROPOSED CONCLUSIONS OF LAW 

76. The Court has jurisdiction over this proceeding pursuant to 28 U.S.C. §§ 157 and 

1334 and Rule 7001 of the Federal Rules of Bankruptcy Procedure.  This matter is a core 

proceeding pursuant to 28 U.S.C. § 157(b).  Venue in this Court is proper pursuant to 28 U.S.C. 

§§ 1408 and 1409.   

77. Substantive consolidation of the Debtor’s estate with Fair Holdings is appropriate 

whether considered under the test set forth in In re Augie/Restivo Baking Co., 860 F.2d 515, 518 

(2d Cir. 1988) or the test set forth in Drabkin v. Midland-Ross Corp. (In re Auto-Train Corp., 

Inc.), 810 F.2d 270, 276 (D.C. Cir. 1987). 

78. The Augie/Restivo test calls for substantive consolidation where (i) “creditors 

dealt with the entities as a single economic unit and ‘did not rely on their separate identity in 

extending credit,’ or (ii) . . . the affairs of the debtors are so entangled that consolidation will 

benefit all creditors.”  860 F.2d 515 at 518.  In determining whether the second basis for 

substantive consolidation exists, a court  should consider (1) the presence or absence of 
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consolidated business or financial records; (2) whether there is a unity of interest and ownership 

between the debtors; (3) the existence of parent and inter-corporate guarantees on loans; (4) the 

degree of difficulty in segregating and ascertaining separate assets and liabilities of the entities; 

(5) whether assets were transferred without observance of corporate or other legal formalities; 

(6) whether assets and business functions were commingled; and (7) the profitability of 

consolidation at a single principal location.  Id. (identifying factors as “variants” on whether the 

entities are sufficiently entangled to justify substantive consolidation).  See also Simon v. New 

Center Hosp. (In re New Center Hosp.), 187 B.R. 560, 569 (E.D. Mich. 1995) (applying the 

“seven-part inquiry of Augie/Restivo”); In re Baker & Getty Fin. Servs., Inc., 78 B.R. 139, 142 

(Bankr. N.D. Ohio 1987) (decided before Augie/Restivo, but applying the same factors as part of 

a balancing test to determine whether to substantively consolidate entities). 

79. The Auto-Train test requires a showing that there is a “substantial identity 

between the entities to be consolidated,” and that consolidation is “necessary to avoid some harm 

or to realize some benefit.”  810 F.2d at 276. 

80. Fair Holdings, DCI and the Debtor held themselves out to creditors as a single 

entity, and creditors treated and engaged in business with the Debtor, Fair Holdings and DCI as 

an indistinguishable legal entity.  Substantive consolidation is therefore justified under the first 

basis set forth in Augie/Restivo. 

81. Substantive consolidation is justified under the second basis set forth in 

Augie/Restivo. 

82. Financial results for Fair Holdings and DCI are consolidated with the Debtor’s 

financial results for both offering and tax purposes. 
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83. Debtor is a wholly owned subsidiary of Fair Holdings, which is a wholly owned 

subsidiary of DCI.  All three entities were controlled at all times by Durham and Cochran.  There 

is therefore a unity of interests and ownership between Fair Holdings, DCI and the Debtor. 

84. Debtor effectively guaranteed $16 million of Fair Holdings’ leveraged buyout of 

Debtor, as its assets were pledged as collateral for a loan.  Debtor, Fair Holdings and DCI cross-

guaranteed a loan to a subsidiary of DCI.  

85. Fair Holdings, DCI and the Debtor mutually disregarded their legal separateness. 

86. Assets and interests were transferred indiscriminately between Fair Holdings, DCI 

and the Debtor without the observance of corporate formalities. 

87. The Debtor, Fair Holdings and DCI are interdependent.  Since the entities did not 

abide by their legal separateness, it would be meaningless to attempt to segregate their assets and 

liabilities. 

88. Fair Holdings and the Debtor share common management, overhead and 

expenses. 

89. Fair Holdings, DCI and the Debtor share a common principal place of business, 

located at premises owned by the Debtor.  

90. The operations and affairs of Fair Holdings and DCI are excessively entangled 

with the Debtor’s operations and affairs such that consolidation will benefit all creditors.  

Therefore, substantive consolidation is appropriate under the second basis set forth in 

Augie/Restivo. 

91. Substantive consolidation is also appropriate under the Auto-Train test.  For the 

reasons set forth above, there is a “substantial identity” among the entities to be consolidated. 
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92. Substantive consolidation will create several great benefits to the estate. All three 

entities may be efficiently wound down in one proceeding.  The assets of all three entities will be 

available to satisfy the claims of the creditors that funded them, without subjecting the estate to 

significant additional liabilities.  The Trustee will have complete access to the books and records 

of all three entities, improving his ability to find assets for the benefit of all creditors.  Finally, 

the Trustee will be able to bring direct claims for breach of the notes held by Fair Holdings and 

DCI, which those entities are not attempting to enforce and which loans were made by those 

companies with funds obtained from Fair Finance.  This avoids cumbersome alter ego theories.  

WHEREFORE, the Trustee respectfully requests that this Court enter an order granting 

the Motion and substantively consolidating the assets and liabilities of Fair Holdings and DCI 

with the estate of Debtor. 

 

Date:  May 13, 2010 Respectfully submitted, 
 
/s/ Kelly S. Burgan 
Brian A. Bash, Trustee (0000134) 
Kelly S. Burgan (0073649) 
Joseph M. Esmont (0084322) 
BAKER & HOSTETLER LLP 
3200 National City Center 
1900 East Ninth Street 
Cleveland, Ohio 44114-3485 
Telephone: 216.621.0200 
Facsimile:  216.696.0740 
 
Counsel for the Trustee 
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CERTIFICATE OF SERVICE 
 

 
A copy of the foregoing has been served via ECF or regular, U.S. Mail, on May 13, 2010, 

on the attached service list. 

 
/s/ Kelly S. Burgan 
Kelly S. Burgan 
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SERVICE LIST 

Electronic Mail Notice List 

The following is the list of parties who are currently on the list to receive e-mail notice/service 
for this case.  

• J Douglas Drushal     ddrushal@ccj.com  
• H Ritchey Hollenbaugh     hrh@cpmlaw.com, rms@cpmlaw.com;slq@cpmlaw.com  
• Kimberlie L Huff     khuff@taftlaw.com, sschmidt@taftlaw.com  
• Cynthia A Jeffrey     ecfndoh@reimerlaw.com  
• Stuart A. Laven     slaven@beneschlaw.com, 

docket@beneschlaw.com;mkrawczyk@beneschlaw.com;lbehra@beneschlaw.com  
• Trish D. Lazich     trish.lazich@ohioattorneygeneral.gov, 

angelique.seals@ohioattorneygeneral.gov  
• Matthew H Matheney     mmatheney@frantzward.com, 

dlbeatrice@frantzward.com;maguilar@frantzward.com  
• David Polan Meyer     dmeyer@dmlaws.com, docket@dmlaws.com  
• Michael J Moran     moranecf@yahoo.com  
• David Mucklow     davidamucklow@yahoo.com  
• Clinton E. Preslan     ndohbky@jbandr.com  
• Vance P Truman     medinaatty@yahoo.com  
• United States Trustee       
• Wayne County Litigants     ddrushal@ccj.com 

Manual Notice List 

The following is the list of parties who are not on the list to receive e-mail notice/service for this case 
(who therefore require manual noticing/service).  

F Anthony Paganelli 
Taft Stettinius & Hollister LLP 
One Indiana Square, Suite 3500 
Indianapolis, IN  46204 
 

Michael P. O’Neil 
Taft Stettinius & Hollister LLP 
One Indiana Square, Suite 3500 
Indianapolis, IN  46204 

Christine A. Arnold 
6005 Twin Lakes Drive 
Parma, OH  44219 

Eric W. Sleeper 
Barton Barton & Plotkin LLP 
420 Lexington Avenue 
New York, NY  10170 
 

Emily S. Donahue 
Jackson Walker L.L.P. 
901 Main Street, Suite 6000 
Dallas, TX  75202 

Robert Hanlon 
Eileen Hanlon 
P.O. Box 42 
State Route 43 
Mogadore, OH  44260 
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Charles R. Dyas, Jr. 
Barnes & Thornburg LLP 
Fifth Third Center 
21 East State Street, Suite 1850 
Columbus, OH  43215 
 

Gary Sallee 
11650 Olio Road, Suite 1000-333 
Fishers, IN  46037 

Leon Friedberg 
Dennis J. Concilla 
Carl A. Aveni 
H. Ritchey Hollenbaugh 
Carlile Patchen & Murphy LLP 
366 Broad Street 
Columbus, OH  43215 
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