
 

 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
--------------------------------------------------------
 
In re: 
 
NEWPAGE CORPORATION, et al., 
 
    Debtors. 
 
 
--------------------------------------------------------

x
:
:
:
:
:
:
:
: 
x

 
 
Chapter 11 
 
Case No.: 11-12804 (KG) 
 
(Jointly Administered) 
 
Hearing Date:  May 17, 2012 at 11:00 a.m. (ET) 
Objection Deadline: May 14, 2012  
 

 
MOTION FOR ORDER UNDER 11 U.S.C. §§ 105, 1103, AND 1109 AUTHORIZING 
OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO COMMENCE AND 

PROSECUTE CERTAIN CLAIMS ON BEHALF OF DEBTORS’ ESTATES 
 

The Official Committee of Unsecured Creditors (the “Committee”) of NewPage 

Corporation (“NewPage”) and its affiliated debtors and debtors-in-possession in the above-

captioned cases (collectively, the “Debtors”) hereby files this motion (the “Motion”) for entry of 

an order authorizing the Committee to commence and prosecute certain claims on behalf of the 

Debtors’ estates against parties asserting claims against the Debtors and holding liens granted 

pursuant to the Debtors’ failed leveraged acquisition transaction, including The Bank of New 

York Mellon, as collateral and indenture trustee for the Debtors’ 2009 first lien notes and as 

collateral trustee for the Debtors' 2007 second lien notes, the holders of such notes, Goldman 

Sachs Credit Partners L.P., as administrative agent for the Debtors’ 2007 term loan facility, and 

the lenders under that facility that were paid on account of avoidable debt, and the holders and 

agents of other debt incurred in connection with the failed 2007 acquisition (collectively, the 

“Proposed Defendants”).  In support of this Motion, the Committee respectfully states as 

follows:   
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PRELIMINARY STATEMENT 

By this Motion, the Committee seeks standing to commence and prosecute 

fraudulent transfer actions against, among others: (i) the lenders (the “Term Lenders”, the 

“Second Lien Noteholders”, and the “Revolver Lenders”) and their respective administrative 

agents, indenture trustees, and collateral trustees, which funded the Debtors’ highly leveraged 

acquisition of Stora’s North American division (collectively with its subsidiaries, “SENA”) in 

2007 (the “SENA Acquisition”) and (ii) the lenders (a significant amount of which overlap with 

the Term Lenders) who subsequently advanced funds to purchase bonds (the “First Lien Notes”) 

to refinance such avoidable debt in 2009 (the “2009 Refinancing”) and their indenture trustee 

(the “First Lien Noteholders” and the “Indenture Trustee”).  At the time of the SENA 

Acquisition, the Debtors incurred more than approximately $2 billion of additional debt, 

amounting to a total funded debt of approximately $3.2 billion, and entered into a new revolving 

facility of $500 million.  The vast majority of the debt proceeds were immediately paid to Stora, 

the former owner of the target subsidiaries.  As the direct result of the SENA Acquisition, these 

entities (and the legacy NewPage entities) were left with a crippling amount of new debt, but 

without any new value to show for it.  No new equity was injected whatsoever.  The target 

Debtors simply had new owners. 

Hobbled by this massive, incremental debt, the enlarged and highly leveraged 

NewPage never had any realistic hope of sustaining its operations or paying its debts as they 

came due.  Any reasonable assessment of the combined-entity’s post-acquisition operations 

would have reflected this fact.  Instead, management and its advisors relied upon financial 

projections which did not take into account foreseeable downturns, notwithstanding the 

inherently cyclical nature of the Debtors’ industry and the availability of such data.  Even worse, 

the projections were predicated on exorbitant, unaudited “synergies,” notwithstanding that 
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synergies were conceded to be “ .”  None of the parties to the deal 

cared – the risk of the transaction was entirely offloaded to unsecured creditors.  Because no 

party at the table was injecting any new equity, and no lender was extending loans that were not 

secured by the company’s most valuable assets, no party at the table had anything significant to 

lose (unlike unsecured creditors, who became involuntary investors in the new enterprise).  The 

lenders were to be granted first and second lien security interests.  The advisors were to take 

more than a hundred million in fees and transaction costs.  Stora was going to be paid more than 

$1.5 billion in cash.  And Cerberus was extending its “runway” to recover its equity investment, 

an extension funded by unsecured creditors’ money as opposed to its own. 

In order to justify the incurrence of an excessive amount of incremental debt, and 

to avoid tripping pre-existing debt covenants designed to guard against such scenarios, the 

parties to the transaction manipulated forecasted EBITDA to reach a pre-ordained level 

“ .”  The forecasts, accordingly, were anything but reasonable.  

The unsurprising and inevitable result was that, less than two years after its incurrence, the 

acquisition debt could not be sustained, and the Debtors had to incur even more expensive 

replacement senior secured debt in 2009 to avert a default, further injuring unsecured creditors.  

The Debtors thereafter kept the ball in the air for another two years, aided by a more than $320 

million windfall in the form of unanticipated tax credits, but ultimately had no choice but to file 

for bankruptcy in 2011. 

The Committee requests standing to prosecute claims seeking to avoid the liens 

transferred and obligations incurred pursuant to the SENA Acquisition to lenders that provided 

financing not to benefit NewPage and the other Debtors, but rather to be immediately up-

streamed to Stora—resulting in massive obligations for the NewPage entities without providing 
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any direct benefit to them.  Indeed, the vast majority of the Debtors are subsidiary guarantors that 

never saw loan proceeds even nominally pass through them.  The lenders—and the lenders who 

refinanced this avoidable debt—were willing to extend the loans, notwithstanding the company’s 

perilous condition, because they were senior, secured lenders who jumped the line ahead of more 

than a billion dollars of unsecured liabilities behind them.  It did not matter to them that the 

company would never be able to pay all its debts.  All that mattered to these lenders was that 

they, at the top of the capital structure, were covered.  The Committee also seeks to avoid 

obligations incurred in 2009 to “refinance” or effectively “launder” the avoidable debt from 

2007.  The Debtors did not receive fair value in 2007, and they could not cure this defect by 

attempting to “white wash” it in 2009 when the 2007 debt inevitably defaulted.  Nor could the 

lenders pretend they were unaware of the ill-advised use of their loan proceeds.  Led by 

Goldman Sachs, NewPage’s own investment banker, who also served as the sole lead arranger 

and agent for the 2007 debt package, the lenders knew that the 2007 loan proceeds would be 

flushed out to Stora, and the 2009 loan proceeds would be used to repay that very same debt.  

Neither set of obligations provided fair value to the Debtors, from whose vantage point 

fraudulent transfer laws must be applied. 

The obligations incurred and the transfers made in connection with the SENA 

Acquisition and the 2009 Refinancing are avoidable as fraudulent transfers.  The Committee has 

not formally demanded that the Debtors themselves assert these claims because such a demand 

would be futile—the Debtors already waived their right to do so in the DIP Order.1  Since these 

                                                 
1  See Final Order (I) Authorizing Debtors (A) to Obtain Post-Petition Financing Pursuant to 11 U.S.C. Section 

105, 361, 362, 364(c)(1), 364(c)(2), 364(c)(3), 364(d)(1), and 364(e) and (B) to Utilize Cash Collateral 
Pursuant to 11 U.S.C. Section 363 and (II) Granting Adequate Protection to Pre-Petition Secured Parties 
Pursuant to 11 U.S.C. Section 361, 362, 363, and 364 [Docket No. 310] (the “DIP Order”), at ¶ 26. 
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are colorable causes of action that would, if successful, greatly benefit the estates, the Committee 

requests that the Court grant it standing to commence and prosecute causes of action.  

JURISDICTION AND VENUE 

1. This Court has jurisdiction over the Motion pursuant to 28 U.S.C. §§ 157 

and 1334 and the Amended Standing Order of Reference from the United States District Court 

for the District of Delaware dated as of February 29, 2012.  This is a core proceeding pursuant to 

28 U.S.C. §157(b)(2).  Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 

1409. 

FACTUAL BACKGROUND 

2. On September 7, 2011 (the “Petition Date”), the Debtors filed their 

voluntary petition for relief under chapter 11 of title 11 of the United States Code (the 

“Bankruptcy Code”) in the United States Bankruptcy Court for the District of Delaware (the 

“Bankruptcy Court”). 

3. The Debtors continue to operate their businesses as debtors-in-possession 

pursuant to sections 1107 and 1108 of the Bankruptcy Code.  No trustee or examiner has been 

appointed in these cases.  These chapter 11 cases are jointly administered and have been 

consolidated for procedural purposes only. 

4. On September 21, 2011, the United States Trustee for the District of 

Delaware appointed the Committee pursuant to section 1102(a) of the Bankruptcy Code.  The 

Committee represents the interests of all of the unsecured creditors of the Debtors. 

5. The facts asserted by the Committee in the Motion of Official Committee 

of Unsecured Creditors Pursuant to Bankruptcy Code Section 105(a), Bankruptcy Rule 9006(b), 

Local Rule 9006-2, and Paragraph 26 of Final DIP Order for Order Extending Period to (A) 

Challenge Validity, Enforceability, Perfection, and Extent of First Lien Notes, Obligations, and 
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Liens and (B) Assert Claims and Causes of Action Against First Lien Notes Parties and Granting 

Related Relief [Docket No. 1376] and the Omnibus Reply of Official Committee of Unsecured 

Creditors to Responses to Motion of Official Committee of Unsecured Creditors Pursuant to 

Bankruptcy Code Section 105(a), Bankruptcy Rule 9006(b), Local Rule 9006-2, and Paragraph 

26 of Final DIP Order for Order Extending Period to (A) Challenge Validity, Enforceability, 

Perfection, and Extent of First Lien Notes, Obligations, and Liens and (B) Assert Claims and 

Causes of Action Against First Lien Notes Parties and Granting Related Relief [Docket No. 

1441] and the draft complaint are incorporated herein by reference. 

RELIEF REQUESTED 

6. The Committee respectfully requests the entry of an order, substantially in 

the form attached hereto as Exhibit A, pursuant to sections 105(a), 1103(c)(5) and 1109(b) of the 

Bankruptcy Code granting the Committee standing to commence and prosecute an action against 

the Proposed Defendants to avoid the incurrence of obligations and the transfers related to the 

SENA Acquisition and the 2009 Refinancing, all as more fully set forth in the draft complaint 

attached hereto as Exhibit B (the “Proposed Complaint”). 

BASIS FOR RELIEF 

7. Congress specifically authorized official committees to “investigate the 

acts, conduct, assets, liabilities and financial condition of the debtor, the operation of the debtor’s 

business and the desirability of the continuance of such business, and any other matter relevant to 

the case or the formulation of a plan.”  11 U.S.C. § 1103(c)(2).  Further, section 1103(c)(5) 

provides that a committee may perform such other services as are in the interest of those 

represented.  11 U.S.C. § 1103(c)(5).  Section 1109(b) provides that a party-in-interest (explicitly 

referencing a creditors’ committee) may raise and may appear and be heard on any issue in a 

case under chapter 11.  11 U.S.C. § 1109(b).  These powers were provided to official creditors’ 
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committees in order to aid the exercise of their fiduciary duty to maximize recoveries for 

unsecured creditors. 

8. Pursuant to sections 1103 and 1109 of the Bankruptcy Code, the 

Committee should be granted standing to commence and prosecute causes of action against the 

Proposed Defendants on behalf of the Debtors’ estates.  In the first instance, a debtor has 

standing to prosecute claims on behalf of its estate.  See 11 U.S.C. §§ 323, 1107, 544.  However, 

the Third Circuit has recognized that a “straightforward application” of a bankruptcy court’s 

equitable powers allows for a grant of standing upon creditors’ committees to sue derivatively 

for the benefit of the estate.  See Official Comm. of Unsecured Creditors of Cybergenics Corp. ex 

rel. Cybergenics Corp. v. Chinery, 330 F.3d 548, 568, 580 (3d Cir. 2003) (en banc) (holding that 

a bankruptcy court can authorize creditors’ committees to pursue avoidance actions); Infinity 

Investors Ltd ex rel. Yes! Entm’t Corp. v. Kingsborough (In re Yes! Ent’mt Corp.), 316 B.R. 141, 

145 (D. Del. 2004) (same).  Many other courts have found that an official creditors’ committee 

has an implied right to sue on behalf of a bankruptcy estate pursuant to sections 1103 and 1109 

of the Bankruptcy Code.  See Fogel v. Zell, 221 F.3d 955, 965 (7th Cir. 2000); In re Gibson 

Group, Inc., 66 F.3d 1436, 1445 (6th Cir. 1995); Louisiana World Exposition v. Fed. Ins. Co., 

858 F.2d 233, 247 (5th Cir. 1988).   

9. Generally, derivative standing requires: (1) the existence of a colorable 

claim; (2) the debtor’s unjustifiable refusal to pursue the claim (or, alternatively, a showing that a 

demand that the debtor pursue the claim would be futile); and (3) the permission of the 

bankruptcy court to initiate the action.  See Yes! Entm’t, 316 B.R. at 145.  In determining 

whether a debtor’s refusal (or presumed refusal) to bring an action is unjustified, courts examine 

whether the claim is likely to benefit the estate but are not to conduct a “mini-trial.”  
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A. The Committee Has Asserted Colorable Claims 

10. The first element requires a court to determine whether a party seeking 

derivative standing has asserted a colorable claim or claims for relief that on appropriate proof 

would support a recovery.  In Delaware, courts have eschewed line-by-line or claim-by-claim 

analysis of proposed complaints in favor of a more general analysis of the import of what has 

been alleged.  See, e.g., Transcript of Proceedings at 6, 44, In re Distributed Energy Systems, 

Corp., No. 08-11101 (KG) (Bankr. D. Del. July 30, 2008) (noting that the colorability standard is 

less than a Rule 12(b)(6) standard and requires only plausibility and that the claims be not 

“without merit”); Transcript of Proceedings at 97, In re Fedders North America, Inc., No. 07-

11176 (BLS) (Bankr. D. Del. Mar. 24, 2008), ECF No. 933 (noting that “the sufficiency of the 

allegations simply cannot be [held] to a Rule 12(b)(6) standard, because we haven’t even filed 

the complaint yet”); Adelphia Commc’ns Corp. v. Bank of America (In re Adelphia Commc’ns 

Corp.), 330 B.R. 364, 376 (Bankr. S.D.N.Y. 2005) (noting that the burden of showing a 

colorable claim is a “relatively easy one”).  Here, the Committee’s prospective claims, at a 

minimum, surpass the plausibility requirement. 

11. Generally, the claims against the Proposed Defendants seek to avoid debt 

incurred in connection with an extremely leveraged acquisition.  The Third Circuit has 

recognized the propriety of looking beyond formalities and “collapsing” the individual 

transactions of a leveraged buyout for the purpose of assessing the “aggregate transaction” and a 

defendant’s related fraudulent transfer liability.  United States v. Tabor Court Realty Corp., 803 

F.2d 1288, 1301-03 (3d Cir. 1986).  See also Voest-Alpine Trading USA Corp. v. Vantage Steel 

Corp., 919 F.2d 206, 212-13 (3d Cir. 1990).  To make this determination, courts consider three 

factors in their analysis.  In re Jevic Holding Corporation, 2011 WL 4345204, *5 (Bankr. D. 
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Del. Sep. 15, 2011); Mervyn’s LLC v. Lubert-Adler Group IV, LLC (In re Mervyn’s Holdings, 

LLC), 426 B.R. 488, 497 (Bankr. D. Del. 2010) (Gross, J.).  First, whether all of the parties 

involved had knowledge of the multiple transactions.  Id.  Second, whether each transaction 

would have occurred on its own.  Id.  And third, whether each transaction was dependent or 

conditioned on other transactions.  Id.   

12. As alleged in the Proposed Complaint, the debt incurred and liens granted 

in connection with the SENA Acquisition were specifically transferred to fund the acquisition 

from Stora.  The Administrative Agent was also the Debtors’ investment banker and the lenders 

undeniably understood their proceeds were going to be paid to Stora, and not retained by the 

Debtors.   

13. The same is true with the 2009 Refinancing.  There, one of the lead “book 

runners” for the First Lien Notes was none other than the Administrative Agent under the 2007 

Term Loan.  This entity – Goldman Sachs – also represented more than $500 million in “Initial 

Purchasers” of the First Lien Notes.  Moreover, as alleged, there is a significant amount of First 

Lien Noteholders who were themselves 2007 Term Lenders.  They and Goldman Sachs knew 

that the proceeds of the First Lien Notes were being used to refinance the 2007 Term Loan.  

Indeed, in many instances, they were merely paying themselves.  Those transactions were 

integrated and would not have occurred independently – the purpose of the First Lien Notes was 

expressly to refinance the 2007 Term Loan.  Moreover, these “new” lenders knew that the debt 

they were refinancing was the very (avoidable) debt which funded the SENA Acquisition which 

many of them held.   

14. The holders of the First Lien Notes have asserted that the incurrence of 

their debt cannot – as a matter of law – constitute a fraudulent transfer because the First Lien 
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Notes were incurred to refinance the 2007 Term Loan.  They misstate the law.  While 

satisfaction of valid, antecedent debt may often constitute value for fraudulent transfer analysis, 

this presumes that the underlying obligation was itself an unavoidable obligation of the debtor.  

See In re Palisades at West Paces Imaging Center, LLC, 2011 WL 4459778 (Bankr. N.D.Ga 

2011) (rejecting argument that “any payment on account of antecedent debt constitutes 

reasonably equivalent value as a matter of law”, noting that “Section 548(d)(2)(a)’s] definition of 

‘value’ presumes that the underlying obligation was in fact a valid unavoidable obligation of the 

Debtor [and that] simply concluding that payments were on antecedent debt is insufficient”); In 

re TSIC, Inc., 428 B.R. 103, 115, (Bankr. D.Del. 2010) (Gross, J.) (holding that debtor could 

avoid severance payment where underlying debt was avoided, noting, “[p]ayments could no 

longer be supported by the value of debt satisfaction since no debt would exist”).  Indeed, courts 

have rejected the very argument asserted by the First Lien Noteholders – that refinancing 

leveraged acquisition debt as a matter of law affords the debtor value where the original 

incurrence may have been avoidable.  See In re Jevic Holding Corporation, 2011 WL 4345204, 

*9 (Bankr. D. Del. Sep. 15, 2011) (collapsing leveraged acquisition transaction with subsequent 

refinancing, finding that creditors’ committee adequately alleged that debtor did not receive 

reasonably equivalent value in connection with incurrence of debt, the lien transfer, or payments 

on account thereof).   

15. To the extent the SENA Acquisition debt was avoidable, the debt incurred 

under the 2009 Refinancing afforded no value to the Debtors and is itself avoidable.  To find 

otherwise would allow lenders to effectively launder avoidable debt – even to themselves – and 

deal a striking blow to Congress’ intent in enacting and preserving fraudulent transfer remedies. 
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16. With respect to the Debtors’ financial condition, the Proposed Complaint 

alleges a more than colorable claim that the Debtors were left with unreasonably small capital 

after the SENA Acquisition and were in fact woefully insolvent by the time of the 2009 

Refinancing.  This is not surprising.  The SENA Acquisition radically altered the Debtors’ 

capital structure, providing a huge amount of leverage and absolutely no equity contribution.  

The Third Circuit has stated that “leveraged buyouts present great potential for abuse,” see 

Moody v. Sec. Pac. Bus. Credit, Inc., 971 F.2d 1056, 1073 (3d Cir. 1992), and has further 

recognized that highly-leveraged transactions, as a result of their high debt to equity ratio, are 

often unable to “weather temporary financial storms because debt demands are less flexible than 

equity interest.”  Mellon Bank, N.A. v. Metro Commc’ns, Inc., 945 F.2d 635, 647 (3d Cir. 1996).  

Manufactured projections tend to be optimistic.  “[T]heir reasonableness must be tested by an 

objective standard anchored in the company’s actual performance” and must “account for 

difficulties that are likely to arise, including interest rate fluctuations and general economic 

downturns….”  Moody  at 1073. 

17. The limited discovery received by the Committee reveals that the Debtors’ 

forecasts were extremely optimistic.  Indeed, they were premised on an excessive amount of 

unaudited “synergies,” an area for which close scrutiny should be applied.  Moreover, discovery 

has unearthed the fact that the stress testing done to such projections failed to consider the effect 

of even the most recent – and therefore easily foreseeable – industry downturn.  This 

notwithstanding that the Debtors’ industries are exceptionally cyclical.  Such projections formed 

the foundation for the SENA Acquisition and were inherently imprudent.  

18. In sum, a review of the Proposed Complaint clearly reflects that the 

prospective claims to be asserted here are more than colorable.  Indeed, the Committee is 
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prepared to allege and prosecute significant constructive fraudulent transfer claims for the benefit 

of the Debtors’ estates arising out of this $2.0 billion, ill-advised leveraged acquisition which 

was consummated off the backs of unsecured creditors without the benefit or backing of any new 

equity whatsoever.   

B. Demand Upon Debtors Would Be Futile 

19. Derivative standing is generally granted where a debtor unjustifiably or 

unreasonably refuses to pursue claims that the bankruptcy court finds would benefit the estate.  

See Cybergenics, 33 F.3d at 568.  See also Jefferson Bd. of Cnty. Comm’rs  v. Voinovich (In re 

The V Cos.), 292 B.R. 290, 294 (B.A.P. 6th Cir. 2003).  A committee is not required to demand 

formally that a debtor take action where it is “plain from the record that no action on the part of 

the debtor would have been forthcoming.”  See Official Comm. of Unsecured Creditors v. Clark 

(In re Nat’l Forge Co.), 326 B.R. 532, 544 (W.D. Pa. 2005) (finding formal request of debtor to 

bring action waived under DIP financing orders would have been futile as debtor could not have 

“seriously entertained the idea”); see also, e.g., Louisiana World Exposition, Inc. v. Fed. Ins. Co. 

(In re Louisiana World Exposition, Inc.), 832 F.2d 1391, 1397-98 (5th Cir. 1987) (court would 

not remand so that committee could make formal demand upon debtor where conflicts would 

likely prevent debtor from pursuing litigation adverse to its directors and officers). 

20. In the DIP Order, the Debtors “irrevocably waived and relinquished” their 

right to pursue “any action for preferences, fraudulent conveyances, other avoidance power 

claims or any other claims, counterclaims, or causes of action, objections, contests, or defenses” 

against any of its pre-petition secured lenders.2  Therefore, any demand on the Debtors to pursue 

                                                 
2  See DIP Order at ¶ 26.   



 

 13 

an action to avoid these transactions would be futile.  The Debtors have already waived the right 

to pursue any such action. 

21. In order to determine whether a debtor’s refusal (or, as in this case, 

constructive refusal) to bring an action is unjustified, a court will perform a cost-benefit analysis 

of the claim.  If the benefit to the estate is likely to outweigh the cost of pursuing the action, the 

court may authorize a party in interest to pursue the claim.  See Nat’l Forge, 326 B.R. at 548.  In 

this case, the benefit to the estates is clear because the recoveries from the foregoing avoidance 

actions could be in the billions of dollars.  Such proceeds would inure to the benefit of unsecured 

creditors of these estates.   

22. Absent prosecution of such causes of action, the First Lien Noteholders 

will seek to take the entirety of the value of the Debtors’ estates and, resultantly, the unsecured 

creditors – both actual and deemed – may face very little in the way of recoveries in these cases.  

This tips the scale further in favor of granting the motion.  See, e.g., Transcript of Proceedings at 

45, In re Distributed Energy Systems, Corp., No. 08-11101 (KG) (Bankr. D. Del. July 30, 2008) 

(determining that where unsecured creditors’ recovery is uncertain, the showing concerning 

“potential recovery versus the cost” is “reduced”).  Here, costs incurred in pursuit of these claims 

will pale in comparison to recognizable value, even discounting the potential value for the 

inherent uncertainty of litigation.   

C. Committee Is Seeking Prior Court Approval 

23. Finally, the Committee is seeking permission from this Court to pursue the 

forgoing avoidance claims against the Proposed Defendants.  Since these claims are colorable 

and a formal demand upon the Debtors would be futile given the Debtors’ waivers and 



 

 14 

stipulations in the DIP Order, the Court should grant derivative standing to the Committee to 

commence and prosecute these claims. 

CONCLUSION 

24. Courts have reasoned that unsecured creditors’ committees are likely the 

best-suited party to pursue derivative suits on behalf of bankruptcy estates, given that they are 

the “real losers” whose interests avoidance actions serve to protect.  Cybergenics, 330 F.3d at 

573.  See also Hartford Underwriters Ins. Co. v. Union Planters Bank, 530 U.S. 1, at 7, 147 L. 

Ed. 2d 1, 120 S. Ct. 1942 (2000) (reasoning that interpretation of Congress’ mandate is often 

guided contextually by who “is the most obvious party” empowered by the provision at issue).  

Here, granting derivative standing to the Committee to prosecute the proposed fraudulent 

transfer actions squarely serves the equitable concerns articulated by the Third Circuit and will 

protect the interests of the Debtors’ unsecured creditors whose interests were entirely neglected 

in connection with the SENA Acquisition.   

NOTICE 

25. Notice of this Application has been provided to: (i) the Office of the 

United States Trustee for the District of Delaware, (ii) counsel for the Debtors, (iii) counsel for 

J.P. Morgan Chase Bank, N.A., and (iv) all parties who have filed a notice of appearance and 

requested service of pleadings in these chapter 11 cases.  

 

[Remainder of page intentionally left blank.] 
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WHEREFORE, the Committee respectfully requests that this Court enter an 

order, substantially in the form attached hereto as Exhibit A, granting the relief requested herein, 

and granting the Committee such other relief as this Court deems just and proper. 

 

Dated:  Wilmington, Delaware   YOUNG CONAWAY STARGATT & TAYLOR, LLP 
  May 4, 2012      
        

By:     /s/  M. Blake Cleary    
M. Blake Cleary (No. 3614) 
Jaime Luton Chapman (No. 4936) 
Michael S. Neiburg (No. 5275) 
Rodney Square 
1000 North King Street 
Wilmington, Delaware 19801 
Telephone: (302) 571-6600 
Facsimile: (302) 571-1253 
 
Counsel for the Official Committee of Unsecured 
Creditors of NewPage Corp, et al. 
 

-and- 
        
       QUINN EMANUEL URQUHART  

& SULLIVAN LLP 
       Susheel Kirpalani 

      Robert S. Loigman 
      Benjamin I. Finestone 
      Alex Rossmiller 

51 Madison Avenue, 22nd Floor 
       New York, New York 10010 
       Telephone: (212) 849-7000 
       Facsimile: (212) 849-7100 
 

Proposed Conflicts Counsel for the Official 
Committee of Unsecured Creditors of NewPage 
Corp, et al. 



 

 

01:12050729.1 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
--------------------------------------------------------
 
In re: 
 
NEWPAGE CORPORATION, et al., 1 
 
    Debtors. 
 
 
--------------------------------------------------------

x
:
:
:
:
:
:
:
: 
x

 
 
Chapter 11 
 
Case No.: 11-12804 (KG) 
 
(Jointly Administered) 
 
Hearing Date:  May 17, 2012 at 11:00 a.m. (ET) 
Objection Deadline: May 14, 2012  
 

NOTICE OF MOTION 

 
TO: (I) THE OFFICE OF THE UNITED STATES TRUSTEE FOR THE DISTRICT OF 

DELAWARE, (II) COUNSEL FOR THE DEBTORS, (III) COUNSEL FOR J.P. MORGAN 
CHASE BANK, N.A., AND (IV) ALL PARTIES WHO HAVE FILED A NOTICE OF 
APPEARANCE AND REQUESTED SERVICE OF PLEADINGS IN THESE CHAPTER 11 
CASES 

 
PLEASE TAKE NOTICE that the Official Committee of Unsecured Creditors (the 

“Committee”) of NewPage Corporation (“NewPage”) and its affiliated debtors and debtors-in-
possession in the above-captioned cases (collectively, the “Debtors”) has filed the attached Motion 
for Order Under 11 U.S.C. §§ 105, 1103, and 1109 Authorizing Official Committee of 
Unsecured Creditors to Commence and Prosecute Certain Claims on Behalf of Debtors’ Estates 
(the “Motion”).   
 

PLEASE TAKE FURTHER NOTICE that responses, if any, to the Motion must be filed 
with the United States Bankruptcy Court for the District of Delaware, 824 N. Market Street, 3rd Floor, 
Wilmington, Delaware 19801 on or before May 14, 2012 (the “Objection Deadline”).  At the same 
time, you must serve a copy of your response upon the Committee’s proposed undersigned counsel. 

 
PLEASE TAKE FURTHER NOTICE THAT A HEARING ON THE MOTION WILL BE 

HELD ON MAY 17, 2012 AT 11:00 A.M. (ET), BEFORE THE HONORABLE KEVIN GROSS, 
CHIEF UNITED STATES BANKRUPTCY JUDGE, AT THE UNITED STATES BANKRUPTCY 
COURT FOR THE DISTRICT OF DELAWARE, 824 NORTH MARKET STREET, 6TH FLOOR, 
COURTROOM NO. 3, WILMINGTON, DELAWARE 19801. 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, as applicable, are: Chillicothe Paper Inc. (6154), Escanaba Paper Company (5598), Luke Paper Company 
(6265), NewPage Canadian Sales LLC (5384), NewPage Consolidated Papers Inc. (8330), NewPage Corporation 
(6156), NewPage Energy Services LLC (1838), NewPage Group Inc. (2465), NewPage Holding Corporation (6158), 
NewPage Port Hawkesbury Holding LLC (8330), NewPage Wisconsin System Inc. (3332), Rumford Paper Company 
(0427), Upland Resources, Inc. (2996), and Wickliffe Paper Company LLC (8293). 
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PLEASE TAKE FURTHER NOTICE THAT IF YOU FAIL TO RESPOND IN 
ACCORDANCE WITH THIS NOTICE, THE COURT MAY GRANT THE RELIEF DEMANDED 
BY THE MOTION WITHOUT FURTHER NOTICE OR HEARING. 
 
Dated:  Wilmington, Delaware   YOUNG CONAWAY STARGATT & TAYLOR, LLP 

  May 4, 2012      
        

By:     /s/  M. Blake Cleary    
M. Blake Cleary (No. 3614) 
Jaime Luton Chapman (No. 4936) 
Michael S. Neiburg (No. 5275) 
Rodney Square 
1000 North King Street 
Wilmington, Delaware 19801 
Telephone: (302) 571-6600 
Facsimile: (302) 571-1253 
 
Counsel for the Official Committee of Unsecured 
Creditors of NewPage Corp, et al. 
 

-and- 
        
       QUINN EMANUEL URQUHART  

& SULLIVAN LLP 
       Susheel Kirpalani 

      Robert S. Loigman 
      Benjamin I. Finestone 
      Alex Rossmiller 

51 Madison Avenue, 22nd Floor 
       New York, New York 10010 
       Telephone: (212) 849-7000 
       Facsimile: (212) 849-7100 
 

Proposed Conflicts Counsel for the Official Committee 
of Unsecured Creditors of NewPage Corp, et al. 
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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
--------------------------------------------------------
 
In re: 
 
NEWPAGE CORPORATION, et al., 
 
    Debtors. 
 
 
--------------------------------------------------------

x
:
:
:
:
:
:
:
: 
x

 
 
Chapter 11 
 
Case No.: 11-12804 (KG) 
 
(Jointly Administered) 
 
Ref. Docket No. ____ 
 

 
ORDER AUTHORIZING OFFICIAL COMMITTEE OF UNSECURED CREDITORS 
TO COMMENCE AND PROSECUTE CERTAIN CLAIMS OF DEBTORS’ ESTATES 

 
Upon consideration of the motion (the “Motion”)1 of the Official Committee of 

Unsecured Creditors (the “Committee”) of NewPage Corporation (“NewPage”) and its related 

debtors and debtors in possession (collectively, the “Debtors”) for entry of an order authorizing 

the Committee to commence and prosecute certain claims of the Debtors’ estates against the 

Proposed Defendants; and it appearing that the Court has jurisdiction to consider the Motion and 

the relief requested therein; and due notice of the Motion having been provided, and it appearing 

that no other or further notice be provided; and after due deliberation and sufficient cause 

appearing therefore; it is hereby: 

ORDERED, that the relief requested in the Motion is hereby GRANTED; and it is 

further 

ORDERED, that the Committee is granted derivative standing and authorized to 

initiate an action prosecute the claims set forth in the Proposed Complaint attached as an exhibit 

o the Motion; and it is further 

                                                 
1  Capitalized terms not defined herein shall have the meaning ascribed to them in the Motion.  
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ORDERED, that nothing in the Order or the Motion shall in any way affect the 

Committee’s rights to seek standing to bring any other or additional causes of actions against the 

Proposed Defendants or any other party; and it is further 

ORDERED, that this Court retains jurisdiction with respect to all matters arising 

from or related to the implementation of this Order. 

 

Dated:  May __, 2012 
 Wilmington, Delaware   ______________________________ 
       Kevin Gross 
       Chief United Stated Bankruptcy Judge 



 

 

Exhibit B 
 

Complaint 
FILED UNDER SEAL 


