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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
In re:
LIGHTSQUARED INC., et al.,
Debtors.1

)
)
)
)
)
)
)

Chapter 11
Case No. 12-12080 (SCC)
Jointly Administered

LIGHTSQUARED’S OMNIBUS REPLY TO OBJECTIONS TO (A) MOTION FOR
AUTHORIZATION TO USE CASH COLLATERAL AND (B) PROFESSIONAL
RETENTION APPLICATIONS
LightSquared Inc. and certain of its affiliates, as debtors and debtors in possession
(collectively, “LightSquared”) in the above-captioned chapter 11 cases (the “Chapter 11 Cases”),
filed (i) on May 14, 2012, a motion (the “Cash Collateral Motion”) for entry of an order (the
“Order”) (a) authorizing the use of the Prepetition Secured Parties’2 Cash Collateral, (b) granting
adequate protection to the Prepetition Secured Parties, and (c) modifying the automatic stay [Docket
1

The debtors in these chapter 11 cases, along with the last four digits of each debtor’s federal or foreign tax or
registration identification number, are: LightSquared Inc. (8845), LightSquared Investors Holdings Inc.
(0984), One Dot Four Corp. (8806), One Dot Six Corp. (8763), SkyTerra Rollup LLC (N/A), SkyTerra Rollup
Sub LLC (N/A), SkyTerra Investors LLC (N/A), TMI Communications Delaware, Limited Partnership (4456),
LightSquared GP Inc. (6190), LightSquared LP (3801), ATC Technologies, LLC (3432), LightSquared Corp.
(1361), LightSquared Finance Co. (6962), LightSquared Network LLC (1750), LightSquared Inc. of Virginia
(9725), LightSquared Subsidiary LLC (9821), Lightsquared Bermuda Ltd. (7247), SkyTerra Holdings
(Canada) Inc. (0631), SkyTerra (Canada) Inc. (0629) and One Dot Six TVCC Corp. (0040). The location of
the debtors’ corporate headquarters is 450 Park Avenue, Suite 2201, New York, NY 10022.

2

All capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the
Cash Collateral Motion, the Objections, and the Limited Objection to Retention Applications (each of the
foregoing as defined herein), as applicable.
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No. 13] and (ii) certain retention applications for professionals sought to be retained by
LightSquared in the Chapter 11 Cases [Docket Nos. 21, 22, 25, 66, 74, 75, and 76] (the “Retention
Applications”). In support of the Cash Collateral Motion and the Retention Applications and in
response to (a) the Ad Hoc Secured Group’s preliminary objection to the Cash Collateral Motion
[Docket No. 29] (the “First Prepetition LP Lender Objection”), (b) the Ad Hoc Secured Group’s
supplemental objection to the Cash Collateral Motion [Docket No. 90] (the “Supplemental
Prepetition LP Lender Objection” or “Supp. LP Obj.” and, together with the First Prepetition LP
Lender Objection, the “Prepetition LP Lender Objections”), (c) the objection of U.S. Bank National
Association, as successor agent under the Prepetition Inc. Credit Agreement (“U.S. Bank” or the
“Prepetition Inc. Agent” and, together with the Ad Hoc Secured Group, the “Objectors”), to the
Cash Collateral Motion [Docket No. 92] (the “Prepetition Inc. Agent Objection” or “Inc. Obj.” and,
together with the Prepetition LP Lender Objections, the “Objections”),3 and (d) U.S. Bank’s
omnibus limited objection to the Retention Applications [Docket No. 91] (the “Limited Objection to
Retention Applications”), LightSquared respectfully states as follows:
Preliminary Statement
1.

As the Court is aware, LightSquared commenced the Chapter 11 Cases to

provide it with the necessary breathing room from its creditors and flexibility to explore
restructuring alternatives as it reorganizes its business and engages in ongoing discussions with the
FCC regarding the deployment of its 4G LTE wireless network. Consistent with this purpose,
LightSquared filed the Cash Collateral Motion seeking authorization to use Cash Collateral to fund

3

Boeing Satellite Systems, Inc. (“Boeing”) also filed a limited objection to the Cash Collateral Motion [Docket
No. 95], which sought to make clear that LightSquared does not yet have title to SkyTerra-2 and ground
segment assets related thereto. LightSquared has incorporated clarifying language in the Revised Order (as
defined below), to which both Boeing and the Prepetition LP Agent have agreed. Comerica Bank also filed
two objections [Docket Nos. 87 and 94], but such objections were against the Ad Hoc Secured Group’s
proposed form of order, not LightSquared’s.

2
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its reorganization efforts and address its working capital needs. LightSquared tried to work with its
Prepetition LP Lenders to come to terms to use its $190 million of cash on hand on a consensual
basis at the LP Group (as defined below). Unfortunately, those efforts have not been successful.
LightSquared was also not able to come to terms with its Prepetition Inc. Lenders, although it has
had very fruitful discussions with the Prepetition Inc. Agent and is hopeful that a consensual
resolution will be reached prior to the Hearing. Absent entry of an order, LightSquared does not
have sufficient unencumbered cash to, among other things, continue its discussions with the FCC,
maintain business relationships with vendors, suppliers, and customers – including public safety
agencies and first responders – pay its employees, and otherwise finance its operations. In other
words, absent the Court’s authorization to use Cash Collateral, LightSquared would be forced to
terminate its business operations and liquidate its assets to the detriment of all of its creditors,
customers, employees, and other stakeholders.
2.

In the Prepetition LP Objections to the Cash Collateral Motion and Order, the

Prepetition LP Lenders seek economically unfeasible requests4 aimed at shortening the runway
LightSquared needs to successfully reorganize and to superimpose their business judgment as to
how the Chapter 11 Cases should proceed on LightSquared through unreasonable and
impermissible controls. Additionally, the Prepetition Inc. Agent sought terms in the Order that are
appropriate only, if at all, in situations where the lenders have a lien on the cash of the applicable
debtors’ estates – which is not the case here.
3.

The Prepetition Secured Parties rely on traditional grounds of attack by

asserting that they are not adequately protected from any diminution in value of each of their
respective Prepetition Collateral if the Court approves LightSquared’s use of Cash Collateral over
4

The Prepetition LP Lenders are requesting current cash pay interest at the rate of 6% or approximately $8.5
million per month. The Prepetition LP Lenders are not entitled to current cash pay interest as an oversecured
creditor. The interest will accrue and be part of their allowed section 506(c) claim.

3
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their Objections. The arguments raised to support such assertion run the gamut from failure to
satisfy the evidentiary burden – even though the Cash Collateral Motion expressly stated that
LightSquared intends to satisfy such burden through live testimony at the hearing (the “Hearing”) –
to the supposedly speculative nature of LightSquared’s business. At no time, however, do the
Prepetition Secured Parties actually dispute the amount of the equity cushion protecting the
Prepetition Obligations or rationally explain why LightSquared’s valuable spectrum – that can be
and is used today and can and will appreciate in value over time – is comparable to the truly
speculative asset cases (real estate, farm crops, and future and as yet unearned commissions by
individuals) on which they rely to support their arguments.
4.

As discussed in the Cash Collateral Motion and below, and as will be attested

to at the Hearing, the Prepetition Secured Parties are adequately protected by more than sufficient
equity cushions – which is all that is required by law. The additional adequate protection package
being offered (which has been amended in the proposed order attached hereto as Exhibit A (the
“Revised Order”) to add additional protections) is more than sufficient to protect any potential
diminution in value (which LightSquared does not expect to occur), and any protestations that more
is required to adequately protect the interests of the Prepetition Secured Parties should be rejected.
Instead, the Court should overrule the Objections and authorize LightSquared’s use of Cash
Collateral.
5.

Finally, with respect to the Limited Objection to Retention Applications,

LightSquared does not oppose and has informed the Prepetition Secured Parties that it has asked or
will ask the estate professionals to properly allocate fees and expenses between LightSquared’s
estates to the extent possible (with an allocation to be determined by LightSquared in the future for
fees that benefit multiple estates). The language proposed by the Prepetition Inc. Agent to be

4
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inserted into the orders approving the Retention Applications is impractical and too burdensome,
and the formula proposed by the Ad Hoc Secured Group for allocation of fees and expenses is not
supported by historic practice or facts on the ground. Therefore, LightSquared has proposed
clarifying language with respect to the fee allocation to be added to the proposed orders approving
the Retention Applications that it believes appropriately addresses the issue and will work with both
the Prepetition LP Lenders and the Prepetition Inc. Lenders to formulate an acceptable allocation or
return to Court.
Argument
I.

LightSquared’s Use of Cash Collateral
A.

Prepetition Secured Parties Are Adequately Protected
(i)

Evidence of Adequate Protection Will Be Provided at Hearing.

6.

As an initial matter, the Ad Hoc Secured Group contends that LightSquared

has failed to meet its burden of proof with respect to the provision of adequate protection in
connection with the relief sought in the Cash Collateral Motion. (See Supp. LP Obj. at ¶¶ 20-26.)
The Bankruptcy Code makes clear, however, that LightSquared may submit its evidence in the form
of testimony at the Hearing. See 11 U.S.C. § 363(c)(2) (providing that debtors may not use, sell, or
lease cash collateral unless “(A) each entity that has an interest in such cash collateral consents; or
(B) the court, after notice and a hearing, authorizes such use, sale, or lease in accordance with the
provisions of this section” (emphasis added)); see also In re Panther Mountain Land Dev., LLC, 438
B.R. 169, 192 (Bankr. E.D. Ark. 2010) (finding that “[t]hrough live testimony of its witnesses, the
Debtor was able to provide persuasive support that there [was] an adequate equity cushion.”); In re
Campbell Sod, Inc., 378 B.R. 647, 650-51 (Bankr. D. Kan. 2007) (placing “greater weight” on
values supported by a fee appraisal and live testimony than values derived from debtors’ financial
statements to find that a substantial equity cushion existed).
5
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That Hearing will occur on Monday, June 11, 2012. As made clear in the

Cash Collateral Motion – filed on May 14, 2012 – LightSquared intends, and is permitted, to
provide evidence of adequate protection through live testimony and exhibits entered into the record
at that Hearing. Only then can the Court determine the sufficiency of such evidence and whether
LightSquared has satisfied its evidentiary burden.
(ii)

A Sufficient Equity Cushion Exists To Provide Adequate Protection Because
Value of Collateral Package Is Not Speculative.

8.

The primary thrust of the Prepetition LP Lender Objections and the

Prepetition Inc. Agent Objection to the Cash Collateral Motion is that the equity cushions protecting
the Prepetition Secured Parties (36% (or $175,647,127 in excess of the Prepetition Inc. Obligations)
at the low end and 73% (or $830,427,127 in excess of the Prepetition Inc. Obligations) at the high
end for the Prepetition Inc. Lenders and 72% (or $3,809,634,605 in excess of the Prepetition LP
Obligations) at the low end and 85% (or $8,272,614,605 in excess of the Prepetition LP
Obligations) at the high end for the Prepetition LP Lenders)5 are insufficient to adequately protect
the Prepetition Secured Parties from diminution in the value of their respective interests in the
Prepetition Collateral, including Cash Collateral.
9.

According to the Prepetition Secured Parties, such insufficiency is premised

on the purportedly speculative and contingent value of LightSquared’s assets due, in large measure,
to such value being dependent upon the outcome of the FCC approval process and LightSquared’s
ability to execute on its business plan. (See Supp. LP Obj. at ¶ 29; Inc. Obj. at ¶¶ 26-28.) These
contentions are wrong both factually and legally.

5

These updated equity cushion amounts reflect an updated analysis performed by Moelis, the Debtors’ proposed
investment banker, a copy of which is attached hereto as Exhibit B.

6
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An equity cushion for a particular secured creditor is calculated by taking the

difference in such secured creditor’s claim and the underlying value of the entire collateral package
(i.e., not merely the cash proceeds, if any, arising from such collateral). See In re Mellor, 734 F.2d
at 1401 & n.2 (“‘Equity cushion’ has been defined as the value in the property, above the amount
owed to the creditor with a secured claim, that will shield that interest from loss due to any decrease
in the value of the property during time the automatic stay remains in effect.”). The Prepetition LP
Collateral, which covers “substantially all of the assets” of LightSquared LP and its subsidiary
guarantors, includes not only cash, but more importantly, LightSquared’s valuable spectrum
licenses, LightSquared’s satellites (which include MSAT-1, MSAT-2, SkyTerra-1, and the
contractual right to take title to SkyTerra-2), the rights of LightSquared Inc. under and arising out of
the Inmarsat Cooperation Agreement, and revenue generated by LightSquared’s currently-operating
MSAT, MDS, and PNC businesses – all of which have significant value. The Prepetition Inc.
Collateral includes (a) the One Dot Six Lease, (b) the capital stock of each Prepetition Inc.
Subsidiary Guarantor (i.e., One Dot Four Corp., One Dot Six Corp., and One Dot Six TVCC Corp.),
and (c) all proceeds and products of each of the foregoing.
11.

As recognized by the Ad Hoc Secured Group, “where a debtor proposes to

retain and use the collateral of a secured creditor, such collateral ‘should not be valued as if it were
being liquidated; rather, courts should value the collateral “in light of” the debtor’s proposal to
retain it and ascribe to it its going-concern or fair market value with no deduction for hypothetical
costs of sale.’” (See Supp. LP Obj. at ¶ 28 (quoting In re Winthrop Old Farm Nurseries, Inc., 50
F.3d 72, 73-74 (1st Cir. 1995).) With no evidentiary support, however, the Prepetition Secured
Parties argue that the going-concern value of the Prepetition Collateral is “highly speculative”
because (a) according to the Ad Hoc Secured Group, the issuance by the FCC of the public notice

7
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on February 15, 2012 (the “2012 Public Notice”) calls into question LightSquared’s ability to
realize value from its spectrum licenses (see Supp. LP Obj. at ¶ 30), and (b) according to the
Prepetition Inc. Agent, LightSquared has not yet taken steps to build out the terrestrial footprint
attendant to the One Dot Six Lease, and as such, LightSquared may not be able to renew the One
Dot Six Lease (see Inc. Obj. at ¶ 28). Both premises are based on a lack of knowledge of facts
(which will be shown at the Hearing) and should therefore be rejected.
12.

LP. With respect to the spectrum licenses pledged to the Prepetition LP

Lenders, there are potential options available to LightSquared in connection with the going-concern
restructuring of its business (immediately below are only a few examples). First, the FCC may,
after the comment and review period, determine not to suspend the ATC authorization as set forth in
the 2012 Public Notice.6 Second, as the Ad Hoc Secured Group concedes, LightSquared may be
able to swap its spectrum for other spectrum that does not have the same alleged interference issues.
Third, LightSquared may be able to utilize its currently existing spectrum in a way (“one-way,”
either up- or down-link) that does not create the alleged GPS interference.
13.

As stated in the Cash Collateral Motion and as will be attested to at the

Hearing, the first two options generate an equity cushion of 72% (or $3,809,634,605 in excess of
the Prepetition LP Obligations) at the low end and 85% (or $8,272,614,605 in excess of the
Prepetition LP Obligations) at the high end for the Prepetition LP Lenders, with collateral that is
only expected to appreciate in value.7 Counsel to the Ad Hoc Secured Group has conceded, on the
record, that a favorable accommodation “in some fashion” from the FCC could result in “billions”

6

7

It is important to note that the 2012 Public Notice only seeks to modify LightSquared’s satellite license to
suspend indefinitely – and not terminate – LightSquared’s underlying ATC authorization to an extent
consistent with that certain letter sent by the National Telecommunications and Information Administration to
the FCC on February 14, 2012.
Indeed, testimony at the Hearing will show that demand for spectrum is skyrocketing, in large measure because
the quantity of useful spectrum is finite.

8
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of dollars of value for LightSquared. (See In re LightSquared Inc., Case No. 12-12080, May 29,
2012 Hr’g Tr. at 188:2-4.) If, after discussions with the FCC, LightSquared cannot implement its
original strategic plan, LightSquared’s testimony at the Hearing will show that the Prepetition LP
Lenders will nonetheless have an equity cushion of 65% (or $2,811,874,605 in excess of the
Prepetition LP Obligations) at the low end and 85% (or $8,272,614,605 in excess of the Prepetition
LP Obligations) at the high end.8 Thus, even after accounting for any perceived risk associated with
the FCC process, the Prepetition LP Lenders are protected by a substantially greater equity cushion
than the amounts typically found satisfactory by courts in this and other districts. See, e.g., In re
Lyondell Chem. Co., No. 09-10023 (REG), Hr’g Tr. at 752:4-7 (Bankr. S.D.N.Y. Feb. 27, 2009)
(noting that “the evidence shows an equity cushion of about nineteen percent . . . well in excess of
the ten percent that we customarily require as a satisfactory equity cushion.”) (emphasis added); In
re Kost, 102 B.R. 829, 831-32 (D. Wyo. 1989) (collecting cases; equity cushion of 20% or more
generally held adequate while equity cushion of under 11% generally held insufficient).
14.

The Ad Hoc Secured Group’s attempts to avoid this inevitable conclusion by

citing to a number of statements made by LightSquared’s Chief Financial Officer, Mr. Marc R.
Montagner, at a hearing held on May 29, 2012, in connection with LightSquared’s contested “NOL”
motion [Docket No. 11], as to the inability, at the infancy of these Chapter 11 Cases, to determine
the exact construct of LightSquared’s future plans for reorganization (see Supp. LP Obj. at ¶16) are
out of context, weak, and irrelevant here. Specifically:


8

The Ad Hoc Secured Group cites to Mr. Montagner’s testimony that
LightSquared “cannot implement [its] 4G LTE network without FCC
approval,” that “the FCC has effectively put [LightSquared’s] ATC
authorization on hold,” that the “FCC has not yet committed to lift the hold
on [LightSquared’s] ATC authorization,” and that LightSquared is thus
“currently, and for the foreseeable future, unable to implement [its] stated

See Footnote 5, supra.

9
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business plan,” (See Supp. LP Obj. at ¶16.) However, the Ad Hoc Secured
Group ignores subsequent testimony that notes that not only is the FCC still
reviewing the relevant public notice filings, LightSquared is in discussions
with the FCC with respect to this authorization. See, e.g., In re LightSquared
Inc., Case No. 12-12080, May 29, 2012 Hr’g Tr. at 57:4-6 (noting current
status of FCC discussions); id. at 56:12-15 (“There’s a public notice
application process that is being completed.”).


The Ad Hoc Secured Group also focuses on the “period of time” and
“substantial amount of capital” that LightSquared might need to build its own
network of towers, the amount of uncertainty attendant with such efforts, and
the fact that LightSquared accordingly does not “know if [it] will ever be able
to implement [its] business plan or generate any significant income.” (See
Supp. LP Obj. at ¶16.) However, the Ad Hoc Secured Group ignores
testimony that this type of build-out is not the only way to implement a 4G
LTE business plan. Rather, there are alternatives that could significantly
shorten the time and expense of LightSquared’s implementation of such plan.
See, e.g., In re LightSquared Inc., Case No. 12-12080, May 29, 2012 Hr’g Tr.
at 70:4-12 (building a network of towers could be “very rapid” and if
LightSquared does not “build a de novo network” but instead partners with
an existing wireless provider); id. at 64:9-14 (noting that if LightSquared
secured “one very large anchor tenant,” they could be “operating cash flow
[at] break even or positive very rapidly”).

15.

Even the Court recognized that much of the questioning of Mr. Montagner

appeared to be conducted with the intention of forcing the witness into agreeing that potential future
events relating to LightSquared’s ability to generate income that could be used to offset net
operating losses were “speculative,” when he was clearly unwilling to do so. See In re
LightSquared Inc., Case No. 12-12080, May 29, 2012 Hr’g Tr. at 54:26-28 (“I’m going to stop you
because . . . [Mr. Montagner] gave you answers, and you didn’t seem content to stop until you were
going to get a ‘yes’ to the question, ‘So is it speculative?’”). The Court should thus disregard in
toto any argument made by the Ad Hoc Secured Group based on this line of support.
16.

As the Cash Collateral Motion supports and the testimony at the Hearing will

show, the Prepetition LP Lenders are more than adequately protected by an equity cushion. This
equity cushion in and of itself adequately protects the Prepetition LP Lenders. In re Tucker, 5 B.R.
180, 182 (Bankr. S.D.N.Y. 1980) (“An adequate ‘cushion’ can itself constitute adequate protection
10
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with nothing more.”); accord BayBank-Middlesex v. Ralar Distrib., 69 F.3d 1200, 1203 (1st Cir.
1995); see also In re Mellor, 734 F.2d 1396, 1400 (9th Cir. 1984) (holding that existence of an
equity cushion is “the classic form of protection for a secured debt”); In re Phoenix Steel Corp., 39
B.R. 218, 224 (D. Del. 1984) (“It is clear that if a sufficient equity cushion exists [a creditor’s]
security would not be impaired and they would be adequately protected.”); Oligbo v. Louis (In re
Oligbo), 328 B.R. 619, 651 (Bankr. E.D.N.Y. 2005) (“courts have . . . held that a secured creditor is
adequately protected where the value of the property is significantly more than the amount of the
secured creditor’s claim – that is, that an equity cushion adequately protects the secured creditor’s
interest”).
17.

Inc. Significantly, with respect to the One Dot Six Lease and its attendant

spectrum license, the use of that spectrum is not subject to any further authorizations from the FCC
other than with respect to certain build-out requirements and renewal of the spectrum license by the
lessor, Crown Castle MM Holding LLC and OP LLC (together, “Crown Castle”), on October 31,
2013. Indeed, the FCC already has approved terrestrial use of this spectrum, and the value of the
spectrum, on which the current equity cushion is based, is not subject in any way to the outcome of
LightSquared’s negotiations with the FCC with respect to its other bands of spectrum. Moreover,
LightSquared intends to work with Crown Castle to either meet the build out requirements or seek
an extension of time with respect to such build out requirements to permit the renewal of the One
Dot Six Lease. As has been previously explained to the Prepetition Inc. Agent, receipt of an
extension of time has very little, if any, risk attached to it, and thus, the Prepetition Inc. Agent’s
assertion that its equity cushion of 36% (or $175,647,127 in excess of the Prepetition Inc.
Obligations) at the low end and 73% (or $830,427,127 in excess of the Prepetition Inc.

11
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Obligations)9 is somehow contingent or subject to speculation is misplaced. The Prepetition Inc.
Agent and the Prepetition Inc. Lenders are thus more than adequately protected by the existence of a
significant equity cushion.
18.

Both Objectors are also incorrect in their legal analyses, as well. Indeed, the

cases cited by the Objectors for the proposition that they are not adequately protected because of
some uncertain and speculative value of the Prepetition Collateral are completely inapposite and
factually distinguishable from this case. Each of the cases cited by the Objectors involve one of the
following three types of debtors: (i) real-estate debtors, where the speculative nature of the debtors’
assets was caused by the need to complete real estate projects – often during housing crises – where
the uncompleted projects had no real value and the debtor had no other source of income (see, e.g.,
In re Diamond Springs Ranch, No. 11-20034, 2011 WL 2748697 (Bankr. D. Idaho July 13, 2011);
In re DB Capital Holdings, LLC, 454 B.R. 804 (Bankr. D. Colo. 2011); In re Pac. Lifestyle Homes,
Inc., No. 08-45328, 2009 WL 688908 (Bankr. W.D. Wash. Mar 16, 2009); In re Strug-Division,
LLC, 380 B.R. 505 (Bankr. N.D. Ill. 2008); In re Mosello, 195 B.R. 277 (Bankr. S.D.N.Y. 1996); In
re LDN Corp., 191 B.R. 320 (Bankr. E.D. Va. 1996)); (ii) debtor-farmers whose unplanted, future
crops were too speculative to constitute adequate protection (see, e.g., In re Berens, 41 B.R. 524
(Bankr. D. Minn. 1984); In re Berg, 42 B.R. 335 (D. N.D. 1984)); and (iii) individual debtors who
attempted far-fetched tactics and litigation to protect their personal assets (see, e.g., In re Leonard,
94 B.R. 401 (Bankr. E.D.N.C. 1989) (debtor’s new employment based on commission was “highly
speculative” and did not constitute adequate protection); Rocco v. J.P. Morgan Chase Bank (In re
Rocco), 255 Fed. App’x. 638 (3d Cir. 2007) (chapter 13 debtors’ improbable fraudulent transfer
claim did not constitute adequate protection that could prevent eviction from debtors’ home); In re

9

See Footnote 5, supra.
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Ziegler, 88 B.R. 67 (Bankr. E.D. Pa. 1988) (chapter 13 debtor’s contingent, unliquidated state court
lawsuit did not constitute adequate protection)).
19.

In each of the foregoing cases, the courts were presented with a collateral

package that may or may not have existed at all due to the speculative nature of such collateral (i.e.,
(a) needed to build real estate projects, (b) unplanted crops, and (c) litigation tactics to protect
personal assets). As explained above, and as will be proven at the Hearing, the Prepetition
Collateral includes currently-existing extremely valuable assets that will only appreciate over time,
and “every dollar of cash collateral expended by [LightSquared]” (see Supp. LP Obj. at ¶ 3) will aid
in the enhancement of the value of such assets, all to the benefit of the Prepetition Secured Parties
and all of LightSquared’s other stakeholders. This is not a case where LightSquared has seeds that
it hopes grow into crops or wood it hopes to turn into a house; LightSquared has the crops and the
houses and a realistic plan to make them the best, most reliable, and efficient field of crops and
development of houses. But, as with other businesses that have used chapter 11 to reorganize,
LightSquared must use the bankruptcy process to realize that value for the benefit of all, as it has
real assets that have significant value today that it believes will appreciate over time. There is thus
no question that sufficient equity cushions exist to protect the Prepetition Secured Parties.
(iii)

Value of Replacement Liens and Superpriority Administrative Claims Need
Not Be Provided.

20.

In addition to the above, the Ad Hoc Secured Group argues that LightSquared

does “not own sufficient, unencumbered assets to provide replacement liens or valuable
superpriority administrative expense claims as adequate protection.” (Supp. LP Obj. at ¶¶ 34-36.)
However, for the reasons described above and in the Cash Collateral Motion, the Prepetition
Secured Parties’ respective equity cushions provide more than sufficient adequate protection for
LightSquared’s use of Cash Collateral and the Prepetition Collateral. Accordingly, LightSquared

13
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need not also value the Adequate Protection Liens and the 507(b) Claims, which is only additive to
their protection. In any event, LightSquared proposed, at the time of the filing of the Cash
Collateral Motion, to provide additional adequate protection to the Prepetition Secured Parties in the
form of the Adequate Protection Liens, the 507(b) Claims, the Adequate Protection Payments, and a
section 506(c) waiver. Since the filing of the Cash Collateral Motion, and as part of its negotiations
with the Prepetition Secured Parties, LightSquared has now also agreed (as reflected in the Revised
Order) to provide a waiver of the “equities of case” exception under section 552(b) of the
Bankruptcy Code. This adequate protection package is more than sufficient in a situation where
LightSquared is not required, by law, to give any adequate protection given the existence of a large
equity cushion. LightSquared’s use of Cash Collateral and Prepetition Collateral therefore should
be approved by the Court on the terms set forth in the Revised Order.
B.

Ad Hoc Secured Group’s Proposed Terms for LightSquared’s Use of Cash
Collateral Are Unreasonable
21.

In the Supplemental Prepetition LP Objection, the Ad Hoc Secured Group

proposed certain terms upon which the Prepetition LP Lenders would consent to LightSquared’s use
of Cash Collateral. LightSquared believes the majority of these terms are unreasonable for the
following reasons:
Item

Prepetition LP Lenders’ Proposed Terms

LightSquared’s Responses

Budget

The Order would authorize the Debtors to use cash collateral
pursuant to an agreed-upon budget (the “Budget”). The
Budget shall identify all amounts that are to be paid on behalf
of or for the benefit of LightSquared Inc. and its subsidiaries
(other than LightSquared LP and its subsidiaries) (the “Inc
Debtors”, and such expenditures, the “Inc Expenditures”),
including direct expenses, an appropriate allocation of
corporate overhead and 50% of all amounts paid to
professionals retained by the Debtors. The Debtors will
update the Budget on a monthly basis to reflect changes
required based upon the most recent month’s activity. The
parties also need to determine what amount, if any, of the
amounts in the Budget are for the benefit of the LightSquared
Inc.’s shareholders (the “Harbinger Expenditures”) and how
such amounts should be addressed.

The Prepetition LP Lenders have
provided no indication that the
Budget would be subject to any
variance requirements and have not
included any ability to revise the
Budget upon the appointment of any
official committee in these Chapter
11 Cases. Moreover, the 50%
allocation of fees and expenses
between the LightSquared LP estate
and the LightSquared Inc. estate is
not supported by historic practice or
facts on the ground, which show that
the majority of fees and expenses are
attributable to work performed on
behalf of the LightSquared LP estate.

14

12-12080-scc

Item

Doc 105

Filed 06/08/12 Entered 06/08/12 18:36:18
Pg 15 of 78

Prepetition LP Lenders’ Proposed Terms

Main Document

LightSquared’s Responses
Finally, LightSquared is not
reimbursing LightSquared Inc.’s
shareholders for any legal or
restructuring fees, expenses, or costs.
All expenses are for the benefit of the
estates.

Term

The Order would authorize the use of cash collateral until the
date that is the later of (a) 90 days after the entry of the
Order, and (b) the date of the hearing on the Debtors’ first
motion to extend exclusivity to file a plan of reorganization,
and seek acceptances thereof, pursuant to section 1121 of the
Bankruptcy Code. The Order would reserve the Debtors’
right to seek to extend their authority to use cash collateral on
a non-consensual basis and the Prepetition LP Lenders’ right
to object thereto.

LightSquared needs at least a oneyear period, during which time (a)
LightSquared will continue to work
with the FCC and
(b) LightSquared will have the time
necessary to conduct its business
without focusing every three months
on further litigation with the
Prepetition LP Lenders regarding the
use of Cash Collateral.

Inc.
Expenditures

The amount of all Inc Expenditures shall be treated as DIP
loans made by LightSquared LP, which shall be superpriority
administrative claims of LightSquared LP against the Inc.
Debtors, secured by first and senior priming liens on all
assets of the Inc Debtors (the “Intercompany DIP Loans”).
The Intercompany DIP Loans will be pledged as adequate
protection to the Prepetition LP Lenders.

The Prepetition Inc. Agent has not
agreed and will not agree to be
primed or to permit the granting of
junior liens.10 In addition, having
such cross-collateralization may
inhibit any future attempt by
LightSquared to refinance the
Prepetition Inc. Credit Facility.

Adequate
Protection Liens

As compensation for any diminution in value of the
Prepetition LP Lenders’ collateral, including for the use of
cash collateral on a dollar-for-dollar basis, the Prepetition LP
Lenders shall receive first priority liens on all assets and
property of (a) LightSquared LP (including on the
Intercompany DIP Loans) and (b) the Inc Debtors, that shall
be senior and prior to all liens and encumbrances on such
assets and property except (x) the Intercompany DIP Loans,
and (y) the liens of the prepetition lenders to the Inc Debtors,
other than Harbinger and its affiliates.

See immediately above.

Cash Payments

The Debtors shall make (a) monthly cash payments equal to
the contractual non-default rate of interest on the prepetition
LightSquared LP secured debt, and (b) the reasonable fees
and costs of the Prepetition LP Lenders, including fees and
costs incurred by White & Case and Blackstone.

One of LightSquared’s primary goals
at this time is the conservation of
cash to provide it time for discussions
with the FCC. Thus, payment of
postpetition interest of approximately
$8.5 million per month would be
highly inappropriate at this time.11

10

(See Inc. Obj. at ¶¶ 5) (arguing that “[c]oncession to the LP Demands is not permitted under applicable law
and not necessary to adequately protect the LP Lenders”).

11

Furthermore, an oversecured claimholder is not necessarily entitled to receive postpetition interest payments as
adequate protection. See In re M4 Enters. Inc., 183 B.R. 981, 985 (Bankr. N.D. Ga. 1995) (“[T]he Court
concludes that a[n] [oversecured] creditor is not entitled to periodic payments of postpetition interest as
adequate protection under 11 U.S.C.§ 363(e) for the Trustee’s use of cash collateral.”); see also Key Bank N.A.
v. Milham (In re Milham), 141 F.3d 420, 423 (2d Cir. 1998) (noting that “[o]n the date of confirmation, the
allowed claim of an oversecured creditor is augmented by the inclusion of section 506(b) pendency interest”);
Fin. Sec. Assurance Inc. v. T-H New Orleans Ltd. P’ship. (In re T-H New Orleans Ltd. P’ship), 116 F.3d 790,
799 (5th Cir. 1997) (“However, as Timbers dictates, accrued interest under § 506(b) is not paid to an
oversecured creditor until the plan’s confirmation or its effective date, whichever is later.”); 3 COLLIER ON
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LightSquared’s Responses
Moreover, the Revised Order already
provides for fees and expenses of the
Prepetition LP Agent.

Reporting/
Disclosure

The Debtors shall (a) report cash usage and cash balances on
a weekly basis and shall report line-item cash utilization on a
bi-weekly basis with comparisons to budget and explanations
of all variances; (b) promptly advise the Prepetition LP
Lenders sufficiently in advance of (i) all discussions and
meetings between the Debtors or their representatives
(including Harbinger and any of its officers and directors,
including Mr. Falcone) with all governmental agencies and
officials, and (ii) all discussions and meetings with potential
strategic or financial partners, investors and/or purchasers of
some or all of the Debtors’ business or assets, including any
proposals or bids (and, in the case of each of (i) and (ii) of
this clause (b), prior to such discussions and/or meetings,
provide the Prepetition LP Lenders with copies of any
substantive documents and/or presentations prepared in
connection with and/or in contemplation of such discussions
and meetings); and (c) promptly disclose to the Prepetition
LP Lenders in writing, including, without limitation, copies
of any substantive documents and/or presentations prepared
in connection with and/or in contemplation of such
discussions and meetings, (i) the substance of all meetings
between the Debtors or their representatives (including
Harbinger and any of its officers and directors, including Mr.
Falcone) with all governmental agencies and officials,
including, without limitation, copies of any correspondence
and/or drafts of material documents regarding those meetings
and (ii) all discussions and meetings with potential strategic
or financial partners, investors and/or purchasers of some or
all of the Debtors’ business or assets, including any proposals
or bids.

LightSquared’s discussions with the
FCC are extremely sensitive and
confidential in nature. The
information must be managed by a
small group of people and wide
disclosure runs the risk of
inappropriate and premature
disclosures of such information.
Moreover, this is a veiled attempt by
the Ad Hoc Secured Group to control
the management and direction of
LightSquared’s business and
negotiations with the FCC, which is
frowned upon by courts in this and
other districts.12 LightSquared has
been, and is, willing to keep the Ad
Hoc Secured Group informed with
respect to its discussions on a public
basis, but cannot do anything else
without strict confidentiality
restrictions with a small group of
people.

Potential Causes
of Action

The Ad Hoc Lender Group shall be authorized to investigate
potential intercompany claims and causes action, including
(a) claims to subordinate or recharacterize the liens and
claims of Harbinger and its affiliates, and (b) claims arising

Granting the Ad Hoc Secured Group
standing to bring such claims at this
stage is not only atypical of the role
of a secured creditor but also

BANKRUPTCY ¶ 361.03 [1] (16th ed. 2010) (“It seems settled that under Timbers of Inwood Forest, interest
accrues only up to the value of the creditor’s ‘interest’ in the collateral under section 506(a); interest itself
should not trigger a right to adequate protection payments even if the interest accrual consumes the entire
equity in the property.” (emphasis added)).
12

See, e.g., In re Ames Dep’t Stores, Inc., 115 B.R. 34, 39 (Bankr. S.D.N.Y. 1990) (“Acknowledging that
Congress, in Chapter 11, delicately balanced the hope of debtors to reorganize and the expectations of creditors
for payment, the courts have focused their attention on proposed terms that would tilt the conduct of the
bankruptcy case; prejudice, at an early stage, the powers and rights that the Bankruptcy Code confers for the
benefit of all creditors; or leverage the Chapter 11 process by preventing motions by parties-in-interest from
being decided on their merits. They recognize that debtors-in-possession generally enjoy little negotiating
power with a proposed lender, particularly where the lender has a pre-petition lien on cash collateral. At the
same time, however, they permit debtors-in-possession to exercise their basic business judgment consistent
with their fiduciary duties.”) (internal citations omitted); In re Tenney Vill. Co., 104 B.R. 562, 568 (Bankr.
D.N.H. 1989) (declining to approve a DIP financing agreement that “runs roughshod over numerous sections
of the Bankruptcy Code” because “[u]nder its rights of approval and supervision, the Bank would in effect
operate the Debtors’ business. The Code permits this to be done only by a debtor or trustee.”).

16

12-12080-scc

Item

Doc 105

Filed 06/08/12 Entered 06/08/12 18:36:18
Pg 17 of 78

Main Document

Prepetition LP Lenders’ Proposed Terms

LightSquared’s Responses

from the prepetition payment by LightSquared LP of
expenses on behalf of the Inc Debtors. The Ad Hoc Lender
Group shall have the right to seek court authority to bring and
prosecute any such claims and causes of actions.

premature, given that it is unclear
what relief this would avail them at
this stage of the Chapter 11 Cases.
Moreover, LightSquared should not
be required to bear the cost of this
investigation and litigation when it is
attempting to conserve all cash to
operate its business. This issue can
be revisited at a later date to the
extent necessary (recall,
LightSquared believes that the
Prepetition LP Lenders are
oversecured and thus all funds
expended in this litigation will be for
naught).

Stipulations

The Order would include standard and customary
stipulations, including, without limitation, regarding the
validity, extent, priority and enforceability of the Prepetition
LP Lenders’ prepetition liens and security interests, and the
obligations owed to the Prepetition LP Lenders pursuant to
the LP loan documents.

These types of stipulations typically
appear in a consensual order
approving cash collateral.
LightSquared, however, is willing to
discuss the inclusion of certain
limited stipulations regarding the
existence of the Prepetition LP
Obligations and the granting of the
Prepetition LP Liens and security
interests.

Carve-Out

The Order would include a carve-out that would provide for:
(a) all fees required to be paid to the Clerk of the Bankruptcy
Court and to the Office of the United States Trustee pursuant
to 28 U.S.C. § 1930(a); (b) all fees and expenses required to
be paid with respect to the information officer to be
appointed by the Ontario Superior Court of Justice
(Commercial List) in Toronto, Ontario, Canada in connection
with the proceedings commenced pursuant to the Companies’
Creditors Arrangement Act (Canada) R.S.C. 1985, c. C-36 as
amended, in the maximum amount of CDN $200,000; (c) all
reasonable fees and expenses incurred by a trustee under
section 726(b) of the Bankruptcy Code not to exceed
$50,000; and (d) the allowed and unpaid professional fees,
expenses and disbursements incurred on or after the
termination of the use of cash collateral by the Debtors and
any statutory committee appointed in these chapter 11 cases
for any professionals retained by final order of the Court by
the Debtors and any statutory committee appointed in these
chapter 11 cases under section 327, 328 or 1103(a) of the
Bankruptcy Code in an aggregate amount not to exceed
$1,000,000 plus such allowed fees, expenses and
disbursements incurred prior to such termination, but which
remain unpaid, whether approved by the Court before or after
such termination.

A $1 million carve-out for
Committee and LightSquared
professional fees and expenses
appears inadequate in chapter 11
cases of this size.

Events of
Default

To be determined. Notice of an event of default shall be
provided to the Debtors, the United States Trustee for the
Southern District of New York and any statutory committee
appointed in these chapter 11 cases.

LightSquared cannot provide a
response without a proposal of
specific events of default.

Remedies

Termination of the use of cash collateral under the Order.

LightSquared agrees that this should
be the sole remedy available to the
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All other rights to be reserved.

Prepetition LP Lenders.

LightSquared Consents to Majority of Prepetition Inc. Agent’s Proposed Terms
for Use of Prepetition Inc. Lenders’ Prepetition Inc. Collateral
22.

LightSquared has incorporated the majority of the Prepetition Inc. Agent’s

requested terms into the Revised Order. For the remaining terms that have not been incorporated,
LightSquared objects on the basis that such terms are given only in a consensual deal or apply
solely to lenders whose collateral package includes cash.13 As discussed above, the Prepetition Inc.
Collateral does not include cash, but merely the proceeds and products of (i) the One Dot Six Lease
and (ii) the capital stock of each Prepetition Inc. Subsidiary Guarantor (i.e., One Dot Four Corp.,
One Dot Six Corp., and One Dot Six TVCC Corp.).
23.

Accordingly, for the reasons provided herein and in the Cash Collateral

Motion, LightSquared respectfully requests that the Court authorize LightSquared’s use of Cash
Collateral on the terms provided in the Revised Order.
II.

Allocation of Estate Professionals’ Fees and Expenses
24.

In response to the Limited Objection to Retention Applications, LightSquared

does not oppose and, in fact, has told the Prepetition Secured Parties that it has asked or will ask the
estate professionals to properly allocate fees and expenses between LightSquared’s estates to the
extent possible (with an allocation to be determined by LightSquared in the future for fees that
benefit multiple estates). The language proposed by the Prepetition Inc. Agent to be inserted into
the orders approving the Retention Applications is impractical and burdensome, and the formula
proposed by the Ad Hoc Secured Group for allocation of fees and expenses is not supported by
historic practice or facts on the ground. Therefore, LightSquared has proposed the following

13

As noted above, LightSquared is hopeful that a consensual resolution will be reached prior to the Hearing.
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clarifying language with respect to the fee allocation to be added to the proposed orders approving
the Retention Applications that it believes appropriately addresses the issue:
[Name of retained professional] shall, to the extent possible, allocate its
readily allocable fees and expenses among the Inc. Group1 and LP Group2 in
its fee applications. For fees and expenses that cannot be readily allocated,
the estates will propose an allocation that shall be reasonably acceptable to
the Prepetition Inc. Lenders and Prepetition LP Lenders or approved by the
Court after notice and a hearing.
fn1.
The “Inc. Group” consists of the following Debtor entities:
LightSquared Inc., LightSquared Investors Holdings Inc., One Dot Six Corp.,
One Dot Four Corp., SkyTerra Rollup LLC, SkyTerra Rollup Sub LLC,
SkyTerra Investors LLC, TMI Communications Delaware, Limited
Partnership, LightSquared GP Inc., and One Dot Six TVCC Corp.
fn2.
The “LP Group” consists of the following Debtor entities: LightSquared
LP, ATC Technologies, LLC, LightSquared Corp., LightSquared Finance Co.
LightSquared Network LLC, LightSquared Inc. of Virginia, LightSquared Subsidiary
LLC, SkyTerra Holdings (Canada) Inc., SkyTerra (Canada) Inc., and Lightsquared
Bermuda Ltd.
25.

Moreover, LightSquared will work with both the Prepetition LP Lenders and

the Prepetition Inc. Lenders to formulate an acceptable allocation between LightSquared’s estates or
return to Court for approval of its proposed allocation.
[Remainder of Page Left Intentionally Blank]
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WHEREFORE, for the reasons set forth above and in the Cash Collateral Motion,
LightSquared respectfully requests that the Court (a) enter the Revised Order granting the relief
requested in the Cash Collateral Motion, and (b) grant such other and further relief as the Court may
deem just and proper.
New York, New York
Dated: June 8, 2012

/s/ Matthew S. Barr
Matthew S. Barr
David S. Cohen
Steven Z. Szanzer
Karen Gartenberg
MILBANK, TWEED, HADLEY & MCCLOY LLP
1 Chase Manhattan Plaza
New York, NY 10005-1413
(212) 530-5000
Proposed Counsel to Debtors
and Debtors in Possession
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
In re:
LIGHTSQUARED INC., et al.,
Debtors.1

)
) Chapter 11
)
) Case No. 12-_______12080 (SCC)
)
) Joint Administration
RequestedJointly Administered
)

INTERIMFINAL ORDER (A) AUTHORIZING DEBTORS TO USE CASH
COLLATERAL, (B) GRANTING ADEQUATE PROTECTION TO PREPETITION
SECURED PARTIES, AND (C) MODIFYING AUTOMATIC STAY AND (D)
SCHEDULING A FINAL HEARING
Upon the motion (the “Motion”)2 of LightSquared Inc. and certain of its affiliates, as
debtors and debtors in possession (collectively, “LightSquared” or the “Debtors”) in the abovecaptioned chapter 11 cases (the “Chapter 11 Cases”), seeking entry of an interim order (the
“Interim Order”) and a final order (the “Final Order” and, together with the Interim Order, the
“Cash Collateral Orders”), under sections 105, 361, 362, 363(c), and 507 of title 11 of the United
States Code, 11 U.S.C. §§ 101-1532 (as amended, the “Bankruptcy Code”), Rules 2002, 4001,
and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) and Rule

1

2

The debtors in these chapter 11 cases, along with the last four digits of each debtor’s federal or foreign tax
or registration identification number, are: LightSquared Inc. (8845), LightSquared Investors Holdings Inc.
(0984), One Dot Four Corp. (8806), One Dot Six Corp. (8763), SkyTerra Rollup LLC (N/A), SkyTerra
Rollup Sub LLC (N/A), SkyTerra Investors LLC (N/A), TMI Communications Delaware, Limited
Partnership (4456), LightSquared GP Inc. (6190), LightSquared LP (3801), ATC Technologies, LLC
(3432), LightSquared Corp. (1361), LightSquared Finance Co. (6962), LightSquared Network LLC (1750),
LightSquared Inc. of Virginia (9725), LightSquared Subsidiary LLC (9821), Lightsquared Bermuda Ltd.
(7247), SkyTerra Holdings (Canada) Inc. (0631), SkyTerra (Canada) Inc. (0629) and One Dot Six TVCC
Corp. (0040). The location of the debtors’ corporate headquarters is 450 Park Avenue, Suite 2201, New
York, NY 10022.
Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Motion or in
the Montagner Declaration, as applicable.
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4001-2 of the Local Rules for the United States Bankruptcy Court for the Southern District of
New York (the “Local Rules”), inter alia:
(a)

authorizing the use of Cash Collateral (within the meaning of section 363(a) of
the Bankruptcy Code) of the Prepetition Secured Parties (as defined herein) and
providing adequate protection to the Prepetition Secured Parties for any
diminution in value of their interests in the CashPrepetition Collateral, pursuant
to sections 361, 362, and 363 of the Bankruptcy Code;

(b)

vacating and modifying the automatic stay imposed by section 362 of the
Bankruptcy Code to the extent necessary to implement and effectuate the terms
and provisions of this InterimFinal Order, as limited pursuant hereto;

(c)

scheduling, pursuant to Bankruptcy Rule 4001, an interim hearing (the “Interim
Hearing”) to consider the relief requested in the Motion on an interim basis; and

(d)

scheduling, pursuant to Bankruptcy Rule 4001, a final hearing (the “Final
Hearing”) to consider the relief requested in the Motion on a final basis.

The Court having considered the Motion, the Declaration of Marc R. Montagner, Chief
Financial Officer and Interim Co-Chief Operating Officer of LightSquared Inc., (A) in Support
of First Day Pleadings and (B) Pursuant to Rule 1007-2 of Local Bankruptcy Rules for United
States Bankruptcy Court for Southern District of New York, the exhibits and schedules attached
thereto and the evidence submitted at the InterimFinal Hearing; and notice of the InterimFinal
Hearing having been given in accordance with Bankruptcy Rules 4001(b) and (d) and 9014; and
the InterimFinal Hearing to consider the interim relief requested in the Motion having been held
and concluded; and all objections, if any, to the interim relief requested in the Motion having
been withdrawn, resolved, or overruled by the Court; and it appearing to the Court that granting
the interim relief requested is necessary to avoid immediate and irreparable harm to the Debtors
and their estates pending the Final Hearing, and otherwise is fair and reasonable and in the best
interests of the Debtors, their estates, and their stakeholders, and is essential for the continued
operation of the Debtors’ businesses; and adequate protection being provided on account of the

2
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interests in and liens on property of the estates on which liens are granted; and after due
deliberation and consideration, and for good and sufficient cause appearing therefor;
BASED UPON THE RECORD ESTABLISHED AT THE INTERIMFINAL HEARING BY
THE DEBTORS, THE COURT HEREBY MAKES THE FOLLOWING FINDINGS OF FACT
AND CONCLUSIONS OF LAW:
A.

Petition Date. On May 14, 2012 (the “Petition Date”), each of the Debtors filed

voluntary petitions for relief under chapter 11 of the Bankruptcy Code with the United States
Bankruptcy Court for the Southern District of New York (the “Court”).
B.

Debtors in Possession. The Debtors continue to operate their businesses and

manage their properties as debtors in possession pursuant to sections 1107(a) and 1108 of the
Bankruptcy Code. No trustee or examiner has been appointed in these Chapter 11 Cases.
C.

Jurisdiction/Venue. This Court has jurisdiction, pursuant to 28 U.S.C. §§ 157(b)

and 1334, over the Chapter 11 Cases and property affected hereby. Consideration of the Motion
constitutes a core proceeding under 28 U.S.C. § 157(b)(2). Venue is proper before this Court
pursuant to 28 U.S.C. §§ 1408 and 1409.
D.

Committee Formation. As of the date hereof, the Office of the United States

Trustee for the Southern District of New York (the “U.S. Trustee”) has not yet appointed a
statutory committee of unsecured creditors (the “Committee”) in these Chapter 11 Cases
pursuant to section 1102 of the Bankruptcy Code.
E.

Debtors’ Debt Structure.
(i)

Prepetition Inc. Credit Facility. Pursuant to that certain Credit Agreement,

dated as of July 1, 2011 (as amended, supplemented, amended and restated, or otherwise
modified from time to time, the “Prepetition Inc. Credit Agreement” and, together with all

3
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related credit and security documents, the “Prepetition Inc. Credit Documents”), between
LightSquared Inc., as borrower, the subsidiary guarantors party thereto, namely One Dot Four
Corp., One Dot Six Corp., and One Dot Six TVCC Corp. (collectively, the “Prepetition Inc.
Subsidiary Guarantors” and, together with LightSquared Inc., the “Inc. Obligors”), the lenders
party thereto (collectively, the “Prepetition Inc. Lenders”) and U.S. Bank National Association,
as successor administrative agent to UBS AG, Stamford Branch (in such capacity, the
“Prepetition Inc. Agent”), the Prepetition Inc. Lenders provided term loans to or for the benefit
of LightSquared Inc. (the “Prepetition Inc. Credit Facility”).
(ii)

Prepetition Inc. Obligations. The Prepetition Inc. Credit Facility provided

LightSquared Inc. with term loans in the aggregate principal amount of $278,750,000. As of the
Petition Date, an aggregate amount of approximately $322,333,494 was outstanding under the
Prepetition Inc. Credit Agreement (collectively, with any amounts paidunpaid, incurred, or
accrued prior to the Petition Date in accordance with the Prepetition Inc. Credit Documents
(including unpaid principal, accrued, and unpaid interest, any fees, expenses, and
disbursements), indemnification obligations, and other charges, amounts, and costs of whatever
nature owing, whether or not contingent, whenever arising, accrued, accruing, due, owing, or
chargeable in respect of any of the Inc. Obligors’ obligations pursuant to the Prepetition Inc.
Credit Documents, including all “Obligations” as described in the Prepetition Inc. Credit
Agreement, the “Prepetition Inc. Obligations”).
(iii)

Prepetition LP Credit Facility. Pursuant to that certain Credit Agreement,

dated as of October 1, 2010 (as amended, supplemented, amended and restated, or otherwise
modified from time to time, the “Prepetition LP Credit Agreement” and, together with all related
credit and security documents, the “Prepetition LP Credit Documents” and, together with the
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Prepetition Inc. Credit Documents, the “Prepetition Credit Documents”), between LightSquared
LP, as borrower, LightSquared Inc. and the other parent guarantors party thereto, namely
LightSquared Investors Holdings Inc., LightSquared GP Inc., and TMI Communications
Delaware, Limited Partnership (collectively, the “Prepetition LP Parent Guarantors”), the
subsidiary guarantors party thereto, namely ATC Technologies, LLC, LightSquared Corp.,
LightSquared Inc. of Virginia, LightSquared Subsidiary LLC, SkyTerra Holdings (Canada) Inc.,
and SkyTerra (Canada) Inc. (collectively, the “Prepetition LP Subsidiary Guarantors” and,
collectively with the Prepetition LP Parent Guarantors and LightSquared LP, the “LP Obligors”),
the lenders party thereto (the “Prepetition LP Lenders” and, together with the Prepetition Inc.
Lenders, the “Prepetition Lenders”), UBS AG, Stamford Branch, as administrative agent (in such
capacity, and together with Wilmington Trust FSB,3 the “Prepetition LP Agent” and, together
with the Prepetition Inc. Agent, the “Prepetition Agents” and, together with the Prepetition
Lenders, the “Prepetition Secured Parties”), and other parties thereto, the Prepetition LP Lenders
provided term loans to or for the benefit of LightSquared LP (the “Prepetition LP Credit
Facility” and, together with the Prepetition Inc. Facility, the “Prepetition Facilities”).
(iv)

Prepetition LP Obligations. The Prepetition LP Credit Facility provided

LightSquared LP with term loans in the aggregate principal amount of $1,500,000,000. As of
the Petition Date, an aggregate amount of approximately $1,700,571,106 was outstanding under
the Prepetition LP Credit Agreement (collectively, with any amounts paid, incurred, or accrued
prior to the Petition Date in accordance with the Prepetition LP Credit Documents (including
unpaid principal, accrued and unpaid interest, any fees, expenses, and disbursements),

3

Wilmington Trust FSB serves as collateral trustee pursuant to that certain Collateral Trust Agreement,
dated as of October 1, 2010 (as amended, supplemented, amended and restated or otherwise modified from

5

12-12080-scc

Doc 105

Filed 06/08/12 Entered 06/08/12 18:36:18
Pg 27 of 78

Main Document

indemnification obligations, and other charges, amounts, and costs of whatever nature owing,
whether or not contingent, whenever arising, accrued, accruing, due, owing, or chargeable in
respect of any of the LP Obligors’ obligations pursuant to the Prepetition LP Credit Documents,
including all “Obligations” as described in the Prepetition LP Credit Agreement, the “Prepetition
LP Obligations” and, together with the Prepetition Inc. Obligations, the “Prepetition
Obligations”).
(v)

Prepetition Inc. Collateral. To secure the Prepetition Inc. Obligations, the

Inc. Obligors granted to the Prepetition Inc. Agent first-priority security interests in and liens (the
“Prepetition Inc. Liens”) on (a) the One Dot Six Lease (as defined in the Prepetition Inc. Credit
Documents), (b) the capital stock of each Prepetition Inc. Subsidiary Guarantor, and (c) all
proceeds and products of each of the foregoing whether obtained prepetition or postpetition
(collectively, the “Prepetition Inc. Collateral”).4 The Prepetition Inc. Collateral does not include
cash. other than proceeds of the Prepetition Inc. Collateral.
(vi)

Prepetition LP Collateral. To secure the Prepetition LP Obligations, the LP

Obligors granted to the Prepetition LP Agent first-priority security interests in and liens (the
“Prepetition LP Liens” and, together with the Prepetition Inc. Liens, the “Prepetition Liens”) on
(a) substantially all of the assets of LightSquared LP and the Prepetition LP Subsidiary
Guarantors, (b) the equity interests of LightSquared LP and the Prepetition LP Parent Guarantors
(except LightSquared Inc.), and (c) the rights of LightSquared Inc. under and arising out of that
certain Amended and Restated Cooperation Agreement, dated as of August 6, 2010 (as amended,

4

time to time, the “LP Collateral Trust Agreement”), between LightSquared LP, UBS AG, Stamford Branch,
and Wilmington Trust FSB.
Previously, the Prepetition Inc. Credit Facility also was collateralized by the One Dot Four Lease (as
defined in the Prepetition Inc. Credit Documents). However, such lease is no longer part of the collateral
package given that such lease has been terminated (as further discussed in the Montagner Declaration).
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supplemented, amended and restated or otherwise modified from time to time, the “Inmarsat
Cooperation Agreement”), by and between LightSquared LP, SkyTerra (Canada) Inc.,
LightSquared Inc., and Inmarsat Global Limited (collectively, the “Prepetition LP Collateral”
and, together with the Prepetition Inc. Collateral, the “Prepetition Collateral”).5
F.

Findings Regarding the Use of CashPrepetition Collateral.
(i)

Need for Use of Prepetition Collateral, Including Cash Collateral. The

Debtors’ need to use Prepetition Collateral, including Cash Collateral on an interim basis is
immediate andof the Prepetition LP Lenders, is critical to enable the Debtors to continue
operations and to administer and preserve the value of their estates. The ability of the Debtors to

5

The Prepetition LP Collateral does not include the following: (a) any permit or

license issued by a Governmental Authority (as defined in the Prepetition LP Credit Agreement) or other agreement
to the extent the terms thereof validly prohibit the creation by the pledgor thereof of a security interest in such
permit, license, or other agreement; (b) property subject to any purchase money or vendor financing if the contract
or other agreement in which such lien is granted validly prohibits the creation of any other lien on such property; (c)
the SkyTerra-2 satellite, while title remains with Boeing Satellite Systems, Inc. (“BSSI”), and those ground
segment assets related to the SkyTerra-2 satellite, while title remains with BSSI; (d) property subject to any
capital lease; (de) any intent-to-use trademark application to the extent a security interest therein would result in the
loss by the pledgor thereof of any material rights therein; (ef) certain deposit and securities accounts securing
currency hedging or credit card vendor programs or letters of credit provided to vendors in the ordinary course of
business; (fg) equity interests in (i) excess of 66% in non-U. S. subsidiaries held by a US subsidiary, (ii)
LightSquared Network LLC, and (iii) any joint venture or similar entity to the extent the terms of such investment
restrict such security interest; and (gh) any consumer goods subject to the Canadian Security Agreement (as defined
in the Prepetition LP Credit Agreement) (collectively, the “Prepetition LP Excluded Collateral”).
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engage in ongoing discussions with the Federal Communications Commission regarding the
deployment of the Debtors’ network, to maintain business relationships with their vendors,
suppliers and customers, including public safety agencies, to pay their employees, and to
otherwise finance their operations requires the use of Prepetition Collateral, including Cash
Collateral of the Prepetition LP Lenders, the absence of which would result in immediate and
irreparable loss or damage to the Debtors, their estates, and their creditors. The Debtors do not
have sufficient available sources of unencumbered cash to operate their businesses or maintain
their properties in the ordinary course of business without the authorized use of the Prepetition
LP Lenders’ Cash Collateral.
(ii)

Use of Cash Collateral. The Debtors have agreed to use the Prepetition

LP Lenders’ Cash Collateral, in each case in a manner consistent with the budget (as the same
may be modified from time to time, the “Budget,” which is attached hereto as Schedule 1),6 for
(a) working capital and other general corporate purposes, (b) permitted payment of costs of
administration of the Chapter 11 Cases, and (c) payment of such prepetition expenses as
approved by this Court.
G.

Adequate Protection. As a result of the use of the CashPrepetition Collateral

authorized herein, the Prepetition Secured Parties are entitled to receive adequate protection
pursuant to sections 361, 362, and 363 of the Bankruptcy Code for any decrease in the value of
their respective interest in the CashPrepetition Collateral resulting from the Debtors’ use, sale,
or lease of the CashPrepetition Collateral during the Debtors’ Chapter 11 Cases. As adequate
protection, each of the Prepetition Agents will receive, solely to the extent of the diminution in

6

Attached hereto as Schedule 2 is a 2-year cash forecast for LightSquared Inc. The Budget, however,
solely relates to use of Cash Collateral at LightSquared LP.

8

12-12080-scc

Doc 105

Filed 06/08/12 Entered 06/08/12 18:36:18
Pg 30 of 78

Main Document

value of their respective interests in the Prepetition Collateral, (a) the Adequate Protection Liens,
(b) the 507(b) Claims, and (c) the Adequate Protection Payments (each as defined herein);
provided, however, that to the extent the Prepetition Agents are entitled to the payments
provided as Adequate Protection Payments under Bankruptcy Code section 506(b), this
Final Order shall not in any way impair such entitlement.
H.

SectionBankruptcy Code Sections 506(c) and 552(b). In light of (a) the

Prepetition Inc. Agent andabsence of an objection by the Prepetition Inc. Lenders’ agreement to
subordinatethe subordination of their liens and sectionthe Inc. Section 507(b) claimsClaim (as
defined below) to the Inc. Carve-Out (as defined below) and (b) the Prepetition LP Agent and
the Prepetition LP Lenders’ agreement to subordinate their liens and sectionthe LP Section
507(b) claimsClaim (as defined below) to the LP Carve-Out (as defined below), the Prepetition
Secured Parties are entitled to, subject to entry of a Final Order, a waiver of the provisions of
sectionBankruptcy Code sections 506(c) ofand 552(b), to the Bankruptcy Codeextent set
forth below.
I.

Good Cause; Immediate Entry. The relief requested in the Motion is necessary,

essential, and appropriate, and is in the best interests of, and will benefit, the Debtors, their
estates, and their creditors and equity holders, as its implementation will, inter alia, provide the
Debtors with the necessary liquidity to (a) minimize the disruption to the Debtors’ businesses
and ongoing operations, (b) preserve and maximize the value of the Debtors’ estates for the
benefit of all the Debtors’ creditors and equity holders, and (c) avoid immediate and irreparable
harm to the Debtors, their estates, their creditors and equity holders, their businesses, their
employees, and their assets. Thus, sufficient cause exists for immediate entry of this Interim
Order pursuant to Bankruptcy Rule 4001(c)(2).
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Notice. Notice of the InterimFinal Hearing and the emergency relief requested in

the Motion has been provided by the Debtors by electronic mail, facsimile, regular or overnight
mail, and/or hand delivery to (a) the U.S. Trustee, (b) the entities listed on the Consolidated List
of Creditors Holding the 20 Largest Unsecured Claims filed pursuant to Bankruptcy Rule
1007(d), (c) counsel to the Prepetition Agents, (d) counsel to the ad hoc secured group of
Prepetition LP Lenders, (e) counsel to Harbinger Capital Partners, (f) the Internal Revenue
Service, (g) the United States Attorney for the Southern District of New York, (h) the Federal
Communications Commission and, (i) Industry Canada, and (j) all parties having filed a
request for notice under Bankruptcy Rule 2002. The Debtors have made reasonable efforts to
afford the best notice possible under the circumstances, and such notice is good and sufficient to
permit the interim relief set forth in this InterimFinal Order.
Based upon the foregoing findings and conclusions, the Motion and record before the
Court with respect to the Motion, and good and sufficient cause appearing therefor,
IT IS HEREBY ORDERED that:
1.

Motion Granted. The Motion is granted to the extent set forth in this Final

Order and the use of Prepetition Collateral, including Cash Collateral, on an interima final
basis is authorized, subject to the terms and conditions set forth in this InterimFinal Order.
2.

Objections Overruled. All objections to the use of Cash Collateral, the provision

of adequate protection, and the entry of the Interimthis Final Order, to the extent not
withdrawn or resolved, are hereby overruled.
Authorization To Use Cash Collateral
3.

Use of Cash Collateral. Subject to the terms and conditions of this InterimFinal

Order, and in accordance with the Budget, the Debtors are authorized to use Cash Collateral until
the occurrence of a Termination Event (as defined herein) or as otherwise ordered by the Court
10
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(the “Termination Date”). Nothing in this InterimFinal Order shall authorize the disposition of
any assets of the Debtors or their estates outside the ordinary course of business, or any Debtor’s
use of any Cash Collateral or proceeds resulting therefrom, except as permitted in this
InterimFinal Order and in accordance with the Budget.
4.

Cash Management System. The Debtors shall maintain their cash management

system as approved by the Court. pursuant to the Interim Order (A) Authorizing Debtors to
(I) Continue Using Existing Cash Management Systems, Bank Accounts and Business
Forms and (II) Continue Intercompany Transactions, (B) Providing Postpetition
Intercompany Claims Administrative Expense Priority, (C) Authorizing Debtors' Banks to
Honor All Related Payment Requests, (D) Waiving Investment Guidelines of Section 345(b)
of Bankruptcy Code and (E) Scheduling a Final Hearing [ECF No. 36] and any final
order(s) subsequently entered in respect thereof.

5.

Adequate Protection Liens.
(a)

Inc. Adequate Protection Liens. Pursuant to sections 361, 362, and 363(e)

of the Bankruptcy Code, as adequate protection of the interests of the Prepetition Inc. Agent and
the Prepetition Inc. Lenders in the CashPrepetition Inc. Collateral against any diminution in
value of such interests in the CashPrepetition Inc. Collateral on account of, among other
things, the Debtors’ use of Cashthe Prepetition Inc. Collateral and the imposition of the
automatic stay, the Debtors hereby grant to the Prepetition Inc. Agent, for the benefit of itself
and the Prepetition Inc. Lenders, effective and perfected upon the dateas of the Interim
OrderPetition Date and without the necessity of the execution by the Debtors of security
agreements, pledge agreements, mortgages, financing statements, or other agreements, valid,
11
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binding, enforceable, and perfected postpetition security interests in and liens on the Prepetition
Inc. Collateral (the “Inc. Adequate Protection Liens”). For avoidance of doubt, the Prepetition
Inc. Agent and the Prepetition Inc. Lenders shall not have an Inc. Adequate Protection Lien on
(i) any claims or causes of action under chapter 5 of the Bankruptcy Code or proceeds therefrom,
(ii) the assets of the Prepetition LP Subsidiary Guarantors, or (iii) the unencumbered assets
of LightSquared Inc.
(b)

LP Adequate Protection Liens. Pursuant to sections 361, 362, and 363(e)

of the Bankruptcy Code, as adequate protection of the interests of the Prepetition LP Agent and
the Prepetition LP Lenders in the CashPrepetition LP Collateral against any diminution in value
of such interests in the Prepetition LP Collateral, including Cash Collateral, on account of,
among other things, the Debtors’ use of the Prepetition LP Collateral, including Cash
Collateral, and the imposition of the automatic stay, the Debtors hereby grant to the
Prepetition LP Agent, for the benefit of itself and the Prepetition LP Lenders, effective and
perfected upon the dateas of the Interim OrderPetition Date and without the necessity of the
execution by the Debtors of security agreements, pledge agreements, mortgages, financing
statements, or other agreements, valid, binding, enforceable, and perfected postpetition security
interest in and liens on the Prepetition LP Collateral (the “LP Adequate Protection Liens” and,
together with the Inc. Adequate Protection Liens, the “Adequate Protection Liens”). For
avoidance of doubt, the Prepetition LP Lenders shall not have aan LP Adequate Protection Lien
on (i) any claims or causes of action under chapter 5 of the Bankruptcy Code or proceeds
therefrom., (ii) the assets of the Prepetition Inc. Subsidiary Guarantors, (iii) the
unencumbered assets of LightSquared Inc., or (iv) other than the Debtors’ contract rights
in the SkyTerra-2 satellite and the ground segment assets related to the SkyTerra-2
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satellite, the SkyTerra-2 satellite or those ground segment assets related to the SkyTerra-2
satellite while title remains with BSSI.
(c)

Priority of Adequate Protection Liens. The Inc. Adequate Protection

Liens shall be junior only to the Inc. Permitted Liens67 and the Inc. Carve-Out. The LP
Adequate Protection Liens shall be junior only to the LP Permitted Liens78 and the LP CarveOut.
(d)

For purposes of this Interim Order, theThe Adequate Protection Liens

shall be valid and enforceable against any trustee appointed in the Chapter 11 Cases, or any case
under chapter 7 of the Bankruptcy Code upon conversion of any of the Chapter 11 Cases (each,
a “Successor Case” and collectively, the “Successor Cases”), or upon the dismissal of any of
the Chapter 11 Cases or Successor Cases. No lien or interest avoided and preserved for the
benefit of the estate pursuant to section 551 of the Bankruptcy Code shall be pari passu with or
senior to the Prepetition Liens or the Adequate Protection Liens.
(e)

The Adequate Protection Liens shall be subject to the reservation of rights

set forth in paragraph 11 of this InterimFinal Order.
6.

67

78

Section 507(b) Claims.

The Inc. Permitted Liens are liens otherwise permitted by the Prepetition Inc. Credit Documents, to the
extent any such permitted liens were valid, properly perfected, non-avoidable and senior in priority to the
Prepetition Inc. Liens as of the Petition Date. Nothing herein shall constitute a finding or ruling by this
Court that any such Inc. Permitted Liens are valid, senior, perfected and non-avoidable. Moreover, nothing
shall prejudice the rights of any party in interest, including, but not limited to, the Debtors, the Prepetition
Inc. Agent, the Prepetition Inc. Lenders and the Committee, to challenge the validity, priority, perfection or
extent of any such Inc. Permitted Lien and/or security interest.
The LP Permitted Liens are liens otherwise permitted by the Prepetition LP Credit Documents, to the extent
any such permitted liens were valid, properly perfected, non-avoidable and senior in priority to the
Prepetition LP Liens as of the Petition Date. Nothing herein shall constitute a finding or ruling by this
Court that any such LP Permitted Liens are valid, senior, perfected and non-avoidable. Moreover, nothing
shall prejudice the rights of any party in interest, including, but not limited to, the Debtors, the Prepetition
LP Agent, the Prepetition LP Lenders and the Committee, to challenge the validity, priority, perfection or
extent of any such LP Permitted Lien and/or security interest.
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Inc. Section 507(b) Claim. As further adequate protection of the interests

of the Prepetition Inc. Agent and the Prepetition Inc. Lenders in the CashPrepetition Inc.
Collateral against any diminution in value of such interests in the CashPrepetition Inc.
Collateral on account of, among other things, the priming of the Prepetition Inc. Agent’s and
Prepetition Inc. Lenders’ interests in the Prepetition Inc. Collateral in respect of the Inc.
Carve-Out, the Debtors’ use of CashPrepetition Inc. Collateral, or the imposition of the
automatic stay, the Prepetition Inc. Agent and the Prepetition Inc. Lenders are each hereby
granted as and to the extent provided by section 507(b) of the Bankruptcy Code an allowed
superpriority administrative expense claim in each of the Inc. Obligors’ Chapter 11 Cases and
Successor Cases (the “Inc. Section 507(b) Claim”).; provided, that the Inc. Section 507(b)
Claim against LightSquared Inc. shall be pari passu with the LP Section 507(b) Claim
against LightSquared Inc.
(b)

LP Section 507(b) Claim. As further adequate protection of the interests

of the Prepetition LP Agent and the Prepetition LP Lenders in the CashPrepetition LP
Collateral against any diminution in value of such interests in the CashPrepetition LP Collateral
on account of, among other things, the priming of the Prepetition LP Agent’s and
Prepetition LP Lenders’ interests in the Prepetition LP Collateral in respect of the LP
Carve-Out, the Debtors’ use of CashPrepetition LP Collateral, or the imposition of the
automatic stay, the Prepetition LP Agent and the Prepetition LP Lenders are each hereby
granted as and to the extent provided by section 507(b) of the Bankruptcy Code an allowed
superpriority administrative expense claim in each of the LP Obligors’ Chapter 11 Cases and
Successor Cases (the “LP Section 507(b) Claim” and, together with the Inc. Section 507(b)
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Claim, the “Section 507(b) Claims”).; provided, that the LP Section 507(b) Claim against
LightSqaured Inc. shall be pari passu with the Inc. 507(b) Claim against LightSquared Inc.
(c)

Priority of the Section 507(b) Claims. Except as set forth herein, the

Section 507(b) Claims shall have priority over all administrative expense claims and unsecured
claims against the Inc. Obligors and the LP Obligors, as applicable, or their estates, now existing
or hereafter arising, of any kind or nature whatsoever, including, without limitation,
administrative expenses of the kinds specified in or ordered pursuant to Bankruptcy Code
sections 105, 326, 328, 330, 331, 365, 503(a), 503(b), 507(a), 507(b), 546(c), 546(d), 726 (to the
extent permitted by law), 1113, and 1114; provided, however, that each of the Section 507(b)
Claims shall be (i) junior to the Carve-OutOuts (as defined below) and (ii) subject to the
reservation of rights set forth in paragraph 11 of this InterimFinal Order.
7.

Adequate Protection Payments. As used in this Final Order, “Adequate

Protection Payments” means the payment of professional fees and the accrual of interest as
described in this paragraph 7.
(a)

7. Adequate Protection PaymentsProfessional Fees. As further adequate

protection, subject to the reservation of rights set forth in paragraph 11 of this InterimFinal
Order, the Debtors are authorized and directed to provide adequate protection in the form of: (a)
payment of all reasonable, actual, and documented fees and expenses incurred or accrued by the
Prepetition Inc. Agent under and pursuant to the Prepetition Inc. Agreement, including, without
limitation, the reasonable, actual, and documented fees and disbursements of counsel to and
financial advisor to the Prepetition Inc. Agent, whether incurred or accrued prior to or after the
Petition Date and (b) payment of all reasonable, actual, and documented fees and expenses
incurred or accrued by the Prepetition LP Agent under and pursuant to the Prepetition LP
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Agreement, including, without limitation, the reasonable, actual, and documented fees and
disbursements of counsel to the Prepetition LP Agent, whether incurred or accrued prior to or
after the Petition Date, in each case, subject to the rights of parties in interest pursuant to section
506(b) of the Bankruptcy Code (collectively, the “Adequate Protection Payments”). None of the
fees and expenses payable pursuant to this paragraph shall be subject to separate approval by this
Court (but this Court shall resolve any dispute as to the reasonableness of any such fees and
expenses), and no recipient of any such payment shall be required to file any interim or final fee
application with respect thereto. Subject to any bona fide dispute as to the reasonableness of
such fees and expenses, the Debtors shall pay the reasonable, actual, and documented fees and
expenses provided for in this section promptly (but no later than ten (10) business days) after
invoices for such fees and expenses shall have been submitted to the Debtors, and the Debtors
shall promptly provide copies of such invoices to the Committee (if any) and the U.S. Trustee.
Any and all payments or proceeds remitted to the Prepetition Agents pursuant to the provisions
of this InterimFinal Order or any subsequent order of this Court shall be received free and clear
of any claim, charge, assessment, or other liability.
(b)

Postpetition Accrual of Interest. As further adequate protection, the

Prepetition Inc. Obligations will accrue interest at the contract rate and consistent with the
Prepetition Inc. Credit Agreement, provided, that unless otherwise ordered by this Court,
the Inc. Obligors shall not be obligated to pay such obligations on a current basis during
the Inc. Obligors’ Chapter 11 Cases. In the event that the Prepetition Inc. Obligations are
later determined to be undersecured, nothing herein shall prevent any party from seeking
to terminate, or reallocate to principal payments, the accrual of such postpetition interest.
Provisions Common to Use of Cash Collateral Authorizations
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Perfection of Adequate Protection Liens.
(a)

The Prepetition Agents are hereby authorized, but not required, to file or

record financing statements, intellectual property filings, mortgages, notices of lien, or similar
instruments in any jurisdiction, take possession of or control over, or take any other action in
order to validate and perfect the liens and security interests granted to them hereunder. Whether
or not the Prepetition Agents, on behalf of the Prepetition Inc. Lenders and the Prepetition LP
Lenders, as applicable, shall, in their respective sole discretion, choose to file such financing
statements, intellectual property filings, mortgages, notices of lien, or similar instruments, take
possession of or control over, or otherwise confirm perfection of the liens and security interests
granted to them hereunder, such liens and security interests shall be deemed valid, perfected,
allowed, enforceable, non-avoidable, and not subject to challenge, dispute, or subordination as of
the date of entry of this Interim OrderPetition Date.
(b)

A certified copy of this InterimFinal Order may, in the discretion of the

Prepetition Agents, respectively, be filed with or recorded in filing or recording offices in
addition to or in lieu of such financing statements, mortgages, notices of lien, or similar
instruments, and all filing offices are hereby authorized to accept such certified copy of this
InterimFinal Order for filing and recording.
(c)

The Debtors are authorized and directed to execute and deliver to the

Prepetition Agents all such agreements, financing statements, instruments, and other documents
as such Prepetition Agents may reasonably request to evidence, confirm, validate, or perfect the
Adequate Protection Liens. All such documents will be deemed to have been recorded and filed
as of the Petition Date.
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In furtherance of the foregoing and without further approval of this Court,

each Debtor is authorized to do and perform all acts to make, execute, and deliver all instruments
and documents and to pay all fees that may be reasonably required or necessary for the Debtors’
performance hereunder.
9.

Carve-Out. As used in this Final Order, “Carve-Outs” shall mean the Inc.

Carve-Out and the LP Carve-Out.
(a)

Inc. Carve-Out. As used in this InterimFinal Order, the “Inc. Carve-Out”

shall mean, upon the occurrence of the Termination Date, the following expenses: (i) all statutory
fees payable to the Clerk of the Court and to the U.S. Trustee pursuant to 28 U.S.C. §1930(a);
for the Inc. Obligors; (ii) all reasonable fees and expenses incurred by a trustee for the Inc.
Obligors under section 726(b) of the Bankruptcy Code not to exceed $50,000; and (iii) the
allowed and unpaid professional fees, expenses, and disbursements allocable to the Inc.
Obligors incurred on or after the Termination Date by the Debtors and the Committee for
any professionals retained by final order of the Court (which order has not been vacated or
stayed, unless the stay has been vacated) by the Debtors and the Committee under sections 327,
328, or 1103(a) of the Bankruptcy Code (the “Chapter 11 Case Professionals”) in an
aggregate amount not to exceed $1.5 million plus such allowed fees, expenses, and
disbursements allocable to the Inc. Obligors incurred prior to the Termination Date, but
which remain unpaid as of the Termination Date, whether approved by the Court before or
after the Termination Date (collectively, the “Allowed Inc. Professional Fees”).
(b)

LP Carve-Out. As used in this Final Order, the “LP Carve-Out” shall

mean, upon the occurrence of the Termination Date, the following expenses: (i) all
statutory fees payable to the Clerk of the Court and to the U.S. Trustee pursuant to 28
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U.S.C. §1930(a) for the LP Obligors; (ii) with respect to the information officer (the
“Information Officer”) to be appointed by the Ontario Superior Court of Justice (Commercial
List) in Toronto, Ontario, Canada (the “Canadian Court”) in connection with the proceedings
commenced pursuant to the Companies’ Creditors Arrangement Act (Canada) R.S.C. 1985, c. C36, as amended, in the Canadian Court (the “Canadian Proceedings”), all fees and expenses
required to be paid to the Information Officer and its counsel in connection with the Canadian
Proceedings, which fees and expenses may be secured by a charging lien granted by the
Canadian Court over the Debtors’ assets in Canada, in the maximum amount of CDN $200,000,
(iii) all reasonable fees and expenses incurred by a trustee for the LP Obligors under section
726(b) of the Bankruptcy Code not to exceed $50,000; and (iv) the allowed and unpaid
professional fees, expenses, and disbursements allocable to the LP Obligors incurred on or after
the Termination Date by the Debtors and the Committee for any professionals retained by final
order of the Court (which order has not been vacated or stayed, unless the stay has been vacated)
by the Debtors and the Committee under sections 327, 328 or 1103(a) of the Bankruptcy Code
(the “Chapter 11 Case Professionals”) in an aggregate amount not to exceed $65 million, plus
such allowed fees, expenses, and disbursements allocable to the LP Obligors incurred prior to
the Termination Date, but which remain unpaid as of the Termination Date, whether approved by
the Court before or after the Termination Date (collectivelythe “Allowed LP Professional
Fees” and, together with the Allowed Inc. Professional Fees, the “Allowed Professional
Fees”).
(c)

(b) Payment of Allowed Professional Fees Prior to the Termination Date.

Prior to the occurrence of the Termination Date, the Debtors shall be permitted to pay Allowed
Professional Fees. The amounts paid shall not reduce the Carve-OutOuts.
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Payment of Compensation. Nothing in this InterimFinal Order shall be construed

as a consent to the allowance of any professional fees or expenses of any Chapter 11 Case
Professionals or shall affect the rightrights of the Prepetition Agents and/or the Prepetition
Lenders to object to the allowance and payment of such fees and expenses.
11.

Reservation of Certain Debtor and Third-Party Rights and Bar of Challenges and

Claims. Nothing in this InterimFinal Order shall prejudice whatever right, if any, the Debtors,
any statutory committee(s) or any other party in interest with requisite standing may have to seek
(a) to object to or to challenge (i) the validity, extent, priority, or perfection of the mortgage,
security interests, and liens of the Prepetition Inc. Agent with respect to the Prepetition Inc.
Collateral or the Prepetition LP Agent with respect to the Prepetition LP Collateral, and
11. (ii) the validity, allowability, priority, fullfully-secured status, or amount of the Prepetition
Inc. Obligations or the Prepetition LP Obligations or (b) to bring suit against the Prepetition
Secured Parties in connection with or related to the Prepetition Credit Documents, or the actions
or inactions of Prepetition Secured Parties arising out of or related to the Prepetition Credit
Documents.
12.

Termination of Use of Cash Collateral. The authorization to use Cash Collateral

under this Final Order will terminate if there is enteredupon any of the following:
(a)

(a)This Court enters an order dismissing any of the Chapter 11 Cases of

the Debtors with material assets or converting such Chapter 11 Cases to cases under chapter 7,;
(b)

(b)This Court enters an order appointing a chapter 11 trustee in any of

the Chapter 11 Cases of the Debtors with material assets that is not stayed following entry or;
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(c)This Court enters an order staying, reversing, or vacating, in a manner

materially adverse to the Prepetition Secured Parties and without prior consent of the applicable
Prepetition Secured Party, this InterimFinal Order or;
(d)

A chapter 11 plan is confirmed and becomes effective; or

(e)

One (1) year from the Final Orderdate hereof (each of the foregoing, a

“Termination Event”).
13.

No Third Party Rights. Except as explicitly provided for herein, this InterimFinal

Order does not create any rights for the benefit of any third party, creditor, equity holder, or any
direct, indirect, or incidental beneficiary.
14.

Limitation on Charging Expenses Against Collateral. Subject to entry of the Final

Order, exceptExcept to the extent of the Inc. Carve-Out with respect toand the Prepetition
CollateralLP Carve-Out, no expenses of administration of these Chapter 11 Cases or any future
proceeding that may result therefrom, including liquidation in bankruptcy or other proceedings
under the Bankruptcy Code, charged, or incurred during the period which the Debtors are
authorized to use Cash Collateral under this Final Order shall be charged against or
recovered from the Prepetition Collateral pursuant to section 506(c) of the Bankruptcy Code or
any similar principle of law or in equity, without the prior written consent of Prepetition Agents,
and no such consent shall be implied from any other action or inaction by the Prepetition Secured
Parties.
15.

Equities of the Case. Effective upon entry of this Final Order and in light of

the subordination of their liens to the respective Carve-Outs, the Prepetition Secured
Parties shall be entitled to all benefits of Bankruptcy Code section 552(b), and the “equities
of the case” exception under Bankruptcy Code section 552(b) shall not apply to such
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parties with respect to the proceeds, product, offspring, or profits of any of their
Prepetition Collateral.
16.

15. Joint and Several Liability. Nothing in this InterimFinal Order shall be

construed to constitute a substantive consolidation of any of the Debtors’ estates, it being
understood, however, that the Inc. Obligors and the LP Obligors shall be jointly and severally
liable for their respective obligations hereunder. Notwithstanding the foregoing, the Inc.
Obligors shall not be liable for the LP Obligations and the LP Obligors shall not be liable
for the Inc. Obligations; provided, however, that LightSquared Inc. shall be liable for both
the Inc. Obligations and the LP Obligations consistent with the terms of the Prepetition
Facilities and this Final Order.
17.

16. Reservation of Rights of Prepetition Secured Parties. Under the

circumstances and given that the adequate protection provided herein is consistent with the
Bankruptcy Code, this Court finds that the adequate protection provided herein is reasonable and
sufficient to protect the interests of the Prepetition Secured Parties. Notwithstanding any other
provision hereof, the grant of adequate protection to the Prepetition Secured Parties pursuant
hereto is without prejudice to the right of the Prepetition Agents to seek modification of the grant
of adequate protection provided hereby so as to provide different or additional adequate
protection. Except as expressly provided herein, nothing contained in this InterimFinal Order
(including without limitation, the authorization to use any Cash Collateral) shall impair or
modify any rights, claims, or defenses available in law or equity to the Prepetition Secured
Parties. Entry of this Interim Order is without prejudice to any and all rights of the Committee,
the U.S. Trustee and any other party in interest with respect to the terms and approval of the
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Final Order and any other position which any party in interest deems appropriate to raise in the
Debtors’ Chapter 11 Cases.
18.

17. Modification of the Automatic Stay. The automatic stay imposed under

section 362(a) of the Bankruptcy Code is hereby modified as necessary to effectuate all of the
terms and provisions of this InterimFinal Order, including, without limitation, to (a) permit the
Debtors to grant the Adequate Protection Liens and the Section 507(b) Claims, (b) permit the
Debtors to perform such acts as the Prepetition Agents may request in their sole discretion to
assure the perfection and priority of the liens granted herein, (c) permit the Debtors to incur all
liabilities and obligations to the Prepetition Secured Parties under this InterimFinal Order, and
(d) authorize the Debtors to pay, and the Prepetition Agents to retain and apply, payments made
in accordance with the terms of this InterimFinal Order.
19.

18. Master Proofs of Claim.
(a)

To facilitate the processing of claims, to ease the burden upon this Court,

and to reduce any unnecessary expense to the Debtors’ estates, subject to entry of the Final
Order, (i) the Prepetition Inc. Agent is authorized (but not required) to file a single master proof
of claim (a “Master Proof of Claim”), on behalf of itself and the Prepetition Inc. Lenders, on
account of their claims arising under the Prepetition Inc. Credit Agreement against LightSquared
Inc. only, and (ii) the Prepetition LP Agent is authorized (but not required) to file a Master Proof
of Claim, on behalf of itself and the Prepetition LP Lenders, on account of their claims arising
under the Prepetition LP Credit Agreement against LightSquared LP only.
(b)

Upon filing of a Master Proof of Claim by the Prepetition Inc. Agent

and/or the Prepetition LP Agent, as applicable, the Prepetition Inc. Agent and/or the Prepetition
LP Agent, as applicable, and each of their respective successors and assigns shall be deemed to
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have filed a proof of claim in the amount set forth opposite its name therein in respect of its
claims against each of the Inc. Obligors and the LP Obligors, as applicable, arising under the
Prepetition Inc. Agreement and the Prepetition LP Agreement, as applicable. The claims (as
defined in section 101 of the Bankruptcy Code) of the Prepetition Inc. Agent and/or the
Prepetition LP Agent, as applicable, the Prepetition Inc. Lenders and/or the Prepetition LP
Lenders, as applicable, and each of their respective successors and assigns named in the Master
Proof of Claim shall be allowed as if each such entity had filed a separate proof of claim in each
of the Chapter 11 Cases of the Inc. Obligors and the LP Obligors, as applicable, in the amount
set forth in the Master Proof of Claim; provided, however, that the Prepetition Inc. Agent and/or
the Prepetition LP Agent, as applicable, may, but shall not be required to, amend the Master
Proof of Claim from time to time to, among other things, reflect a change in the holders of the
claims set forth therein or a reallocation among such holders of the claims asserted therein
resulting from any transfer of any such claims.
(c)

The provisions set forth in paragraphs (a) and (b) above are intended

solely for the purpose of administrative convenience and, except to the extent set forth herein or
therein, neither the provisions of this paragraph nor the Master Proof of Claim shall affect the
substantive rights of the Debtors, the Committee, the Prepetition Agents, the other Prepetition
Secured Parties, or any other party in interest or their respective successors in interest, including,
without limitation, the right of each Prepetition Secured Party (or its successor in interest) to vote
separately on any plan of reorganization proposed in these Chapter 11 Cases.
20.

19. Binding Effect of InterimFinal Order. Immediately upon execution by this

Court, the terms and provisions of this InterimFinal Order shall become valid and binding upon
and inure to the benefit of the Debtors, the Prepetition Secured Parties, the Committee, any other
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court-appointed committee appointed in the Chapter 11 Cases, all other creditors of the Debtors,
and all other parties in interest and their respective successors and assigns, including any trustee
or other fiduciary hereafter appointed in any of the Chapter 11 Cases, any Successor Cases, or
upon the dismissal of any Chapter 11 Case or Successor Case.
21.

20. Survival. The provisions of this InterimFinal Order and any actions taken

pursuant hereto shall survive entry of any order which may be entered: (a) confirming any plan
of reorganization in any of the Chapter 11 Cases; (b) converting any of the Chapter 11 Cases to a
case under chapter 7 of the Bankruptcy Code; (c) dismissing any of the Chapter 11 Cases or any
Successor Cases; or (d) pursuant to which this Court abstains from hearing any of the Chapter 11
Cases or Successor Cases.
21. Final Hearing. The Final Hearing to consider entry of the Final Order is
scheduled for _________, 2012 at ____ _.m. (prevailing Eastern time) before this Court. On or
before ___________, 2012, the Debtors shall serve, by United States mail, first-class postage
prepaid, notice of the entry of this Interim Order and of the Final Hearing (the “Final Hearing
Notice”), together with copies of this Interim Order and the Motion, on: (a) the parties having
been given notice of the Interim Hearing, (b) any party which has filed prior to such date a
request for notices with this Court and (c) counsel for the Committee. The Final Hearing Notice
shall state that any party in interest objecting to the entry of the proposed Final Order shall file
written objections with the Clerk of Court no later than on __________, 2012 at 4:00 p.m.
(prevailing Eastern time), which objections shall be served so as to be received on or before such
date by: (a) LightSquared Inc., 450 Park Avenue, Suite 2201, New York, NY 10022, Attn:
Marc R. Montagner and Curtis Lu, Esq., (b) proposed counsel to the Debtors, Milbank, Tweed,
Hadley & McCloy LLP, 1 Chase Manhattan Plaza, New York, NY 10005, Attn: Matthew S.
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Barr, Esq. and Karen Gartenberg, Esq., (c) the Office of the United States Trustee for the
Southern District of New York, (d) counsel to the Committee, (e) counsel to the Prepetition Inc.
Agent, Akin Gump Strauss Hauer & Feld LLP, One Bryant Park, New York, NY 10036, Attn:
Michael S. Stamer, Esq. and Philip C. Dublin, Esq., (f) counsel to the Prepetition LP Agent,
Latham & Watkins LLP, 885 Third Avenue, New York, NY 10022, Attn: Melissa S. Alwang,
Esq. and (g) counsel to the ad hoc secured group of Prepetition LP Lenders, White & Case LLP,
1155 Avenue of the Americas, New York, NY 10036, Attn: Thomas E. Lauria, Esq.
22.

Nunc Pro Tunc Effect of this InterimFinal Order. This InterimFinal Order shall

constitute findings of fact and conclusions of law pursuant to Bankruptcy Rule 7052 and shall
take effect and be enforceable nunc pro tunc to the Petition Date immediately upon execution
thereof.
23.

Retention of Jurisdiction. The Court has and will retain jurisdiction to enforce

this InterimFinal Order according to its terms.
New York, New York
New York, New York

__________________________________________

Date: ______________, 2012
Shelley C. Chapman

United States Bankruptcy JudgeHonorable
United States Bankruptcy Judge
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