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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

-------------------------------------------------------------------------------------------x

In re 

VERTIS HOLDINGS, INC., et al., 

    Debtors. 
 

:

:

:

:

:

-------------------------------------------------------------------------------------------x

Chapter 11 
 
Case No. 12-12821 (CSS) 
 
Jointly Administered 
 
Hearing Date:  November 27, 2012 at 1:00 p.m. 
Objection Deadline:  November 20, 2012 at 4:00 p.m.

MOTION OF DEBTORS FOR ENTRY OF AN  
ORDER APPROVING KEY EMPLOYEE INCENTIVE  

PLAN AND AUTHORIZING PAYMENTS THEREUNDER 

Vertis Holdings, Inc. and certain of its subsidiaries, as debtors and debtors in 

possession in the above-captioned cases (collectively, the “Debtors”),1 by and through their 

undersigned counsel, submit this motion, pursuant to sections 105, 363(b), and 503(c)(3) of title 

11 of the United States Code (the “Bankruptcy Code”) and rule 6004 of the Federal Rules of 

Bankruptcy Procedure (the “Bankruptcy Rules”), seeking entry of an order, substantially in the 

form attached hereto as Exhibit A (the “Proposed Order”), approving the Debtors’ proposed key 

employee incentive plan (the “KEIP”), attached as Exhibit 1 to the Proposed Order, and 

authorizing the Debtors to make payments contemplated thereunder.   

In support of this motion, the Debtors rely on the “Declaration of Andrew Hede in 

Support of Motion of Debtors for Entry of an Order Approving Key Employee Incentive Plan 

 
 

1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax 
identification number, are Vertis Holdings, Inc. (1556); Vertis, Inc. (8322); ACG Holdings, Inc. (5968); 
Webcraft, LLC (6725); American Color Graphics, Inc. (3976); Vertis Newark, LLC (6726); Mail 
Efficiency, LLC (4382); and 5 Digit Plus, LLC (8690).  The address of the Debtors’ corporate 
headquarters is:  250 West Pratt Street, Baltimore, MD 21201. 
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and Authorizing Payments Thereunder” (the “Hede Declaration”) filed contemporaneously 

herewith, and respectfully represent as follows: 

PRELIMINARY STATEMENT 

1. The Debtors’ economic and financial challenges are well known to the 

Court.  In the face of rising supply costs, intense pricing competition, market overcapacity, and 

customer losses, the Debtors have explored various strategic alternatives and negotiated 

extensively with their lenders to restructure their businesses and emerge a healthier, more 

competitive company.  Ultimately, the Debtors, in consultation with their lenders, determined 

that an orderly sale of substantially all of their assets through the chapter 11 process was the best, 

and likely only, means to preserve and maximize value for the benefit of the Debtors’ 

stakeholders.  Accordingly, the Debtors, through their investment banker and financial advisor, 

Perella Weinberg Partners LP (“PWP”), commenced an extensive search for potential buyers that 

resulted in identifying Quad/Graphics Inc. (“Quad”) as the most viable bidder for the Debtors’ 

assets.   

2. Following protracted negotiations, Quad agreed to purchase the Debtors’ 

assets for $258.5 million and serve as stalking horse through a Court-approved bidding process, 

provided that the Debtors could preserve their going concern value during the pendency of the 

sale process.  To emphasize its concerns, Quad’s willingness to serve as stalking horse and close 

the proposed sale was made expressly contingent in the stalking horse agreement upon two 

conditions relevant here:  (1) the Debtors’ “Net VAR Losses” (revenue declines resulting from 

lost customer work since August 1, 2012) must not exceed $71 million, and (2) the Debtors must 

implement an incentive plan to combat customer losses and ensure a smooth transition of their 

businesses to Quad.   
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3. Accordingly, the Debtors propose implementation of the KEIP, which 

strategically ties awards to achievement of certain VAR retention targets, thereby simultaneously 

maximizing the value of the Debtors’ assets and minimizing the risk that the Quad sale fails.  

The participants under the KEIP have been specifically identified by the Debtors and Quad as the 

employees most critical to continuing the Debtors’ operations, preserving customer relationships, 

and maximizing the Debtors’ going concern value, and the proposed awards under the KEIP are 

reasonable in light of the Debtors’ finances.  Further, the form of the KEIP is acceptable to Quad, 

and the Debtors’ lenders have informed the Debtors that they have no objection to the KEIP.  For 

these reasons and those set forth below and in the Hede Declaration, the KEIP is justified by 

sound business purposes and should be approved.  

BACKGROUND 

A. General Background 

4. On October 10, 2012, each of the Debtors filed a voluntary petition with 

this Court for relief under chapter 11 of the Bankruptcy Code.  The Debtors continue to manage 

and operate their businesses as debtors in possession under sections 1107 and 1108 of the 

Bankruptcy Code.  On October 12, 2012, this Court entered an order directing joint 

administration of the Debtors’ chapter 11 cases for procedural purposes only pursuant to 

Bankruptcy Rule 1015(b) and rule 1015-1 of the Local Rules of Bankruptcy Practice and 

Procedure of the United States Bankruptcy Court for the District of Delaware (the “Local 

Rules”). 

5. On October 19, 2012, the Office of the United States Trustee for the 

District of Delaware (the “U.S. Trustee”) appointed a statutory committee of unsecured creditors 

in these cases (the “Creditors’ Committee”) pursuant to section 1102(a)(1) of the Bankruptcy 

Code.   
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6. The Debtors are a leading provider of marketing communication services 

through two reportable business segments: (i) Inserts, the Debtors’ largest business line, which 

offers offset print advertising, including advertising inserts, newspaper specialty sections, and 

print products delivered through magazines, newspapers, and other publications, and (ii) Direct 

Marketing, which offers highly customized direct mail, one-to-one marketing programs, and 

mailing management products and services.  For the year ended December 31, 2011, the Debtors 

had total revenue of approximately $1.19 billion. 

7. Additional information regarding the Debtors’ businesses, their capital and 

debt structure, and the events leading to the filing of these chapter 11 cases, is contained in the 

“Declaration of Jeffrey Pritchett in Support of the Debtors’ Chapter 11 Petitions and First Day 

Pleadings” (the “First Day Declaration”, D.I. 18).2  

B. Proposed Sale of the Debtors’ Assets 

8. As set forth in the First Day Declaration, these cases were commenced to 

effectuate an orderly and efficient sale of substantially all of the Debtors’ assets pursuant to 

section 363(b) of the Bankruptcy Code, and to consummate the attendant wind-down of the 

Debtors’ remaining assets in chapter 11 – a restructuring process which the Debtors, upon 

consultation with their financial advisors and prepetition lenders, was determined to be the most 

effective and efficient means to maximize the value of the Debtors’ estates for the benefit of all 

stakeholders.  To this end, prior to the Petition Date, the Debtors, through PWP, solicited 

expressions of interest from in excess of 70 strategic and financial investors, which resulted in 

the execution of over 15 nondisclosure agreements with potential bidders, many of which 

conducted due diligence and submitted bids with respect to the Debtors’ assets.   

 
 

2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the 
First Day Declaration. 
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9. After considering various bids for the Debtors’ assets and consulting with 

the Required Term Lenders, the Prepetition Revolving Agent, and the Revolving Lenders, the 

Debtors determined, in the exercise of their business judgment, that Quad had submitted the 

highest and best offer to purchase substantially all of the Debtors’ assets.  Subsequently, Quad 

conducted further due diligence and the parties engaged in extensive, good faith, and arm’s-

length negotiations over the course of several months regarding the terms and conditions of an 

asset purchase agreement.  These negotiations culminated in the execution by the Debtors and 

Quad/Graphics Marketing, LLC, an affiliate of Quad, of that certain Asset Purchase Agreement, 

dated October 10, 2012 (the “Stalking Horse Agreement”), pursuant to which Quad agreed to 

purchase substantially all of the Debtors’ assets for approximately $258.5 million, subject to 

(i) certain adjustments set forth in the Stalking Horse Agreement and (ii) better and higher offers 

considered in accordance with Court-approved bidding procedures.3   

10. During the protracted negotiation of the Stalking Horse Agreement, Quad 

made expressly clear that its willingness to consummate the proposed sale is dependent upon, 

among other things, the Debtors’ successful maintenance of their existing customer base at 

current or near-current levels through closing.  Specifically, Quad conditioned its willingness to 

enter into the Stalking Horse Agreement upon the inclusion of a condition to closing that the 

Debtors’ “Net VAR Losses” not exceed $71 million.  See Stalking Horse Agreement, § 7(a)(x).  

“VAR” is defined in the Stalking Horse Agreement as “net revenue of the Sellers less the cost of 

paper” and “Net VAR Losses” are effectively revenue declines resulting from lost customer 

 
 

3 On November 2, 2012, the Court entered an order approving bidding procedures in connection 
with the sale of substantially all of the Debtors’ assets.  D.I. 206. 
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work since August 1, 2012.4  This condition to closing was heavily negotiated among the 

Debtors and Quad, and the Debtors are advised by Quad that absent satisfaction of this condition, 

Quad will not consummate the proposed sale should Quad be the successful bidder, but rather 

will exercise its right to terminate the Stalking Horse Agreement or reduce the proposed 

purchase price. 

11. To guard against erosion of the Debtors’ customer base during the 

pendency of the sale process as well as to ensure a smooth transition of the Debtors’ businesses, 

the Stalking Horse Agreement also includes a separate pre-closing covenant that requires the 

Debtors to implement an incentive program acceptable to Quad to motivate those employees 

determined by the Debtors and Quad to be critical to continuing the Debtors’ businesses and 

maintaining customer relationships through the closing of the sale.  See Stalking Horse 

Agreement, § 5(q)(ii).5  Absent implementation of such a plan – and regardless of whether the 

Debtors incur any Net VAR Losses prior to closing of the proposed sale – Quad similarly may 

terminate the Stalking Horse Agreement.  See Stalking Horse Agreement, § 7(a)(iv) (providing 

that Quad’s obligation to consummate the proposed sale is subject to the Debtors performing and 

complying with all covenants through closing). 

12. On October 10, 2012, the Debtors entered into a sale support agreement 

with their prepetition lenders pursuant to which the lenders agreed to support the sale to Quad 

 
 

4 Stalking Horse Agreement, at pp. 17, 21.  “VAR Loss” is defined in the Stalking Horse 
Agreement to mean “(i) with respect to any Terminating Customer, an amount equal to the LTM VAR 
generated from any Customer Work that is terminated, not renewed or cancelled by such Customer since 
August 1, 2012, and (ii) with respect to any Modified Customer Work, an amount equal to the difference 
between the LTM VAR generated from such Modified Customer Work (where the date of determination 
for such LTM VAR is the date notice is received of such modification, termination or decrease) and the 
VAR reasonably expected to be generated from such Modified Customer Work during the 12 month 
period following the date such modification, termination or decrease takes effect.”  Id. at 22. 

5 The Debtors understand that Quad also intends to implement a complimentary program post-
closing that may cover certain of the Participants. 
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and to refrain from credit bidding, provided that the Stalking Horse Agreement is not terminated 

or modified in a manner adverse to the lenders.  The lenders have also reviewed the KEIP and 

have no objection to its implementation.   

C. Necessity for the KEIP 

13. As set forth in the First Day Declaration and the Hede Declaration, these 

cases are the result of significant liquidity pressures experienced by the Debtors in the months 

prior to the Petition Date, and indeed the Debtors continue to struggle with difficult financial and 

economic challenges.  Since 2011, the Debtors have faced strong headwinds as trends in the 

marketing and communications sector and the economy at large have imposed greater constraints 

on profit margins.  Broader economic challenges have also constricted customers’ marketing 

budgets, resulting in excess capacity and fierce competition in the Debtors’ industry.  Certain 

customers have continued to move away from print marketing to more measurable forms of 

media, exacerbating market overcapacity issues in the traditional print media space, where the 

majority of the Debtors’ revenues are derived.  

14. Notwithstanding the concerted efforts of the Debtors’ management, 

advisors, and sales force, the Debtors have suffered a handful of key customer losses throughout 

the last year, due to the sheer competitiveness and substantial overcapacity of the Debtors’ 

marketplace, as well as customer concerns about the Debtors’ financial stability.  In August 

2011, one of the Debtors’ largest customers that had previously utilized the Debtors for the vast 

majority of its outsourced advertising insert services decided to significantly diversify its 

supplier base, resulting in a substantial loss of revenue for 2012.  In addition, during the fourth 

quarter of 2011, the Debtors suffered a handful of additional customer losses, particularly with 

respect to its Inserts customers, which although not widespread, resulted in further downward 

revenue forecasts.  The Debtors continued to experience customer losses and trade credit 
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contraction during the Debtor’s prepetition restructuring efforts in 2012.  Accordingly, the 

Debtors’ projected 2012 EBITDA, adjusted for restructuring and transaction-related 

expenditures, is $53.4 million, down from $113.1 million in 2011 due to price reductions, 

commodity inflation in the Direct Marketing and Inserts businesses, and several customer losses. 

15. In the face of these pressures and customer losses, the Debtors have taken 

diligent action to maintain and enhance their customer base and have devoted significant 

resources to ensuring the smooth operation of their businesses during the critical time between 

the Petition Date and closing of the sale of their assets.  The KEIP serves an important role in 

this process by motivating employees to continue their diligence in maintaining customer 

relationships and preserving the Debtors’ going concern value.  By tying awards under the KEIP 

to VAR retention targets, the KEIP incentivizes key employees to minimize VAR Losses and, as 

a result, minimizes the risk of Quad electing not to consummate the proposed sale. 

16. In sum, implementation of the KEIP is not only required by Quad; it is 

also necessary to combat the downward pressures on the Debtors’ businesses which jeopardize 

the viability of the Debtors’ operations and the success of the sale of their assets. 

D. Terms of the KEIP 

17. The KEIP provides awards to 43 management employees identified on 

Annex A to the KEIP (the “Management Participants”) and 49 non-management employees 

identified on Annex B to the KEIP (the “Non-Management Participants”, and together with the 

Management Participants, the “Participants”).6  The Participants have been specifically identified 

 
 

6 The Debtors have filed a motion seeking to file Annex A and Annex B to the KEIP under seal to 
preserve the confidentiality of the sensitive, commercial information contained therein, however, copies 
of the Annexes have been provided on a confidential basis to the Court, the U.S. Trustee, Morgan Stanley 
Senior Funding, Inc., as administrative agent of the Debtors’ Prepetition Term Loan Facility, General 
Electric Capital Corporation, as administrative agent of the Debtors’ Prepetition Revolving Credit Facility 
and the Debtors’ postpetition financing facility, the Creditors’ Committee, and Quad.   
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by the Debtors and Quad as the employees most critical to continuing the Debtors’ operations, 

preserving customer relationships, and maximizing the Debtors’ going concern value.  Assuming 

that the sale of substantially all of the Debtors’ assets closes on or before December 31, 2012 and 

100% of the KEIP awards vest, the total cost of the KEIP is $4.3 million, which shall be paid by 

the Debtors to the Management Participants and the Non-Management Participants pursuant to 

separate criteria and timing explained below.7 

1. Management Participants 

18. The Management Participants qualify for awards under the KEIP only if 

certain VAR retention targets are met and the sale of the substantially all of the Debtors’ assets is 

consummated.  The Management Participants’ awards will be paid no earlier than 30 days after 

sale consummation and vary depending on the amount of VAR as of August 1, 2012 retained by 

the Debtors through sale consummation.  Specifically, the Management Participants shall receive 

(i) 100% of the respective target award identified on Annex A to the KEIP if the Debtors retain 

between 90% and 100% of their VAR, (ii) 50% of their respective award if the Debtors retain 

between 85% and 89.9% of their VAR, and (iii) no award if the Debtors retain less than 85% of 

their VAR.  In the event that the Debtors are able to increase their VAR during the sale process, 

i.e., VAR retention is greater than 100%, the Management Participants will qualify for 125% of 

their respective awards.   

 
 

7 The Debtors offered various prepetition bonus and incentive programs, which are described in 
detail in the “Motion of Debtors for Entry of Interim and Final Orders (I) Authorizing, But Not Directing, 
the Debtors to (A) Pay Certain Employee Compensation and Benefits and (B) Maintain and Continue 
Such Benefits and Other Employee-Related Programs and (II) Directing Financial Institutions to Honor 
and Process Checks and Transfers Related Thereto” (D.I. 11).  Prior to the Petition Date, these programs 
were terminated and the Debtors have not requested authorization to pay any outstanding amounts owed 
under these programs.  Certain of the Participants under the KEIP were also participants under the 
Debtors’ prepetition bonus and incentive programs. 
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2. Non-Management Participants 

19. The Non-Management Participants, who are not insiders of the Debtors, 

qualify for awards regardless of whether the VAR targets are met.  The respective amounts of the 

awards to Non-Management Participants are set forth on Annex B to the KEIP.  Twenty-five 

percent of the Non-Management Participants’ awards shall vest and be paid on December 31, 

2012 and the remaining 75% shall vest only upon sale consummation and shall be paid no earlier 

than 30 days after sale consummation.   

3. Additional Awards and Terms 

20. Because VAR retention will be increasingly difficult the longer it takes to 

close the sale of substantially all of the Debtors’ assets, the KEIP provides for an additional 

award in the amount of $250,000 for each month that passes beyond December 31, 2012 without 

sale consummation.  Such awards shall not vest unless and until the sale of substantially all of 

the Debtors’ assets is consummated and shall be paid to the Participants on a pro rata basis 

pursuant each Participant’s share of the total awards vested under the KEIP no earlier than 30 

days after sale consummation. 

21. The KEIP also provides for a discretionary pool in the amount of 

$250,000, which may be allocated, at the discretion of the Compensation Committee of the board 

of directors of Vertis, Inc., to Participants who are not insiders of the Debtors, provided, 

however, that no amount of the discretionary pool shall be paid to Management Participants 

unless the Debtors’ retain at least 85% of their VAR as of August 1, 2012 through sale 

consummation, provided further, however, that no Participant may receive more than $25,000 

from the discretionary pool.  Amounts under the discretionary pool shall vest upon 

consummation of the Sale and shall be paid no earlier than 30 days after sale consummation. 
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22. Any Participant who resigns or is terminated for cause prior to payment of 

vested awards shall forfeit such awards.  Participants who are terminated without cause may still 

qualify for their respective awards.  Further, if any Participant forfeits awards under the KEIP 

due to resignation or termination for cause, such awards may be reallocated to the other 

Participants at the discretion of the Compensation Committee, provided, however, that no such 

amounts shall be paid to Management Participants unless the Debtors’ retain at least 85% of their 

VAR as of August 1, 2012 through sale consummation.  Also, if a Participant forfeits awards 

under the KEIP due to resignation or termination for cause, the Debtors may add a new 

Participant, provided, however, that the proposed awards for such new Participant shall not 

exceed the proposed awards of the Participant to be replaced. 

RELIEF REQUESTED 

23. By this motion, pursuant to sections 105, 363(b), and 503(c)(3) of the 

Bankruptcy Code and Bankruptcy Rule 6004, the Debtors respectfully request entry of the 

Proposed Order approving the KEIP and authorizing the Debtors to make payments 

contemplated thereunder.   

JURISDICTION AND VENUE 

24. This Court has jurisdiction to consider this motion pursuant to 28 U.S.C. 

§§ 157 and 1334.  This is a core proceeding under 28 U.S.C. § 157(b).  Venue of these cases and 

this motion in this District is proper under 28 U.S.C. §§ 1408 and 1409.   
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BASIS FOR RELIEF REQUESTED 

A. The KEIP Should Be Approved Under  
Section 503(c)(3) of the Bankruptcy Code 

25. Section 503(c) of the Bankruptcy Code restricts retention and severance 

payments to insiders of a debtor.  11 U.S.C. § 503(c)(1)-(2).  “However, section 503(c) does not 

foreclose a chapter 11 debtor from reasonably compensating employees, including ‘insiders,’ for 

their contribution to the debtors’ reorganization.”  In re Velo Holdings Inc., 472 B.R. 201, 209 

(Bankr. S.D.N.Y. 2012) (citing In re Dana Corp., 358 B.R. 567, 575 (Bankr. S.D.N.Y. 2006)) 

(emphasis omitted); In re Borders Group, Inc., 453 B.R. 459, 470 (Bankr. S.D.N.Y. 2011) 

(same).  To the extent that a compensation plan is intended to incentivize employees or is not 

applicable to insiders, it may be approved under the more liberal standard of section 503(c)(3) of 

the Bankruptcy Code, which permits any payments “justified by the facts and circumstances of 

the case.”  11 U.S.C. § 503(c)(3).   

26. Courts hold that this standard is “no different than the business judgment 

standard under section 363(b) [of the Bankruptcy Code]” that authorizes the use, sale, or lease of 

property of the estate when supported by a “sound business purpose.”  Velo Holdings, 472 B.R. 

at 212; Borders, 453 B.R. at 473-74; In re Mesa Air Group, Inc., Case No. 10-10018 (MG), 2010 

WL 3810899, *4 (Bankr. S.D.N.Y. Sept. 24, 2010); see also Myers v. Martin (In re Martin), 91 

F.3d 389, 395 (3d Cir. 1996) (courts defer to a trustee’s judgment concerning use of property 

under section 363(b) when there is a legitimate business justification); Dai–Ichi Kangyo Bank, 

Ltd. v. Montgomery Ward Holding Corp. (In re Montgomery Ward Holding Corp.), 242 B.R. 

147, 155 (D. Del. 1999) (affirming bankruptcy court approval of debtors’ key employee 

retention, severance, and retirement security plans on basis that debtors showed a “sound 

business purpose” justifying such approval). 
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27. Courts consider the following factors when determining whether the 

structure of a compensation plan and the process for its development satisfy the business 

judgment test: 

 whether the plan has a reasonable relationship to the results to be obtained; 

 whether the cost is reasonable in light of the debtors’ assets, liabilities, and 
earnings potential;  

 whether the scope of the plan is fair and reasonable or discriminates 
unfairly;  

 whether the plan comports with industry standards; 

 whether the debtor undertook due diligence in investigating the need for a 
plan, the employees that should be incentivized, and industry standards; 
and  

 whether the debtor received independent counsel in performing due 
diligence in creating and authorizing the incentive compensation. 

In re Global Home Prods., LLC, 369 B.R. 778, 786 (Bankr. D. Del. 2007); see also In re Global 

Aviation Holdings Inc., Case No. 12-40783 (CEC), 2012 WL 3018064, at *6 (Bankr. E.D.N.Y. 

July 24, 2012) (citing Dana, 358 B.R. at 576-77); Borders, 453 B.R. at 474. 

28. In this case, the KEIP provides reasonable and appropriate bonuses to 

incentivize the Participants to minimize the risk of any significant VAR Losses during the 

pendency of the sale process, and in turn, maximize the going concern value of the Debtors’ 

estates.  The financial metrics adopted by the KEIP correspond with the closing requirements 

under the Stalking Horse Agreement and directly correlate to the value of the Debtors’ assets.  

Thus, the KEIP is an effective tool to motivate employee performance that translates to relevant 

results.  Further, the Non-Management Participants are not insiders of the Debtors.  Accordingly, 

the KEIP should be approved under section 503(c)(3) of the Bankruptcy Code as a proper 

exercise of the Debtors’ business judgment.   
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1. The KEIP Is Properly Incentivizing 

29. The primary intent of the KEIP is to motivate the Participants to ensure 

that the Debtors maximize the value of their estates as they work toward their collective goal of 

effectuating a sale of substantially all of their assets.  Accordingly, the KEIP does not fall within 

the purview of section 503(c)(1) of the Bankruptcy Code.   

30. “When a plan is designed to motivate employees to achieve specified 

performance goals, it is primarily incentivizing, and thus not subject to section 503(c)(1).”  In re 

Residential Capital, LLC, Case No. 12-12020 (MG), 2012 WL 3670700, *12 (Bankr. S.D.N.Y. 

Aug. 28, 2012) (citing Mesa, 2010 WL 3810899, *4).  Indeed, “[a]lthough a purported KEIP 

may contain some retentive effect, that ‘does not mean the plan, overall, is retentive rather than 

incentivizing in nature.’”  Borders, 453 B.R. at 471 (citing Dana, 358 B.R. at 571)); see also 

Velo Holdings, 472 B.R. at 209-10 (same); In re Hawker Beechcraft, Inc., Case No. 12-11873 

(SMB), 2012 WL 3637251, at *4 (“[Section] 503(c)(1) does not prevent a debtor from adopting 

a plan that rewards insiders for achieving financial or other targets, rather than for simply 

remaining in the employment of the debtor, even though the incentive plan has a retentive 

effect.”). 

31. In Nellson Nutraceutical, this Court elaborated that: 

Any payment to an employee, including regular wages, has at least 
a partial purpose of retaining the employee.  Therefore if the Court 
did not apply a materiality standard, all payments to insiders would 
be subject to 503(c)(1), which would be an absurd result.  At the 
same time, applying a “sole purpose” standard goes too far.  Thus, 
the Court reads section 503(c)(1) to mean “a transfer made to . . . 
an insider of the debtor for the [primary] purpose of inducing such 
person to remain with the debtor’s business. 

In re Nellson Nutraceutical, Inc., 369 B.R. 787, 802 (Bankr. D. Del. 2007). 
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32. Here, the awards to the Management Participants under the KEIP only 

vest upon consummation of a sale of substantially all of the Debtors’ assets and satisfaction of 

the proposed VAR retention targets.  Moreover, achieving these targets is far from certain in 

light of the facts and circumstances of these cases, and will require very diligent efforts on the 

part of each Participant.  Under the KEIP, if the Debtors do not retain at least 85% of their 

August 1 VAR, no amounts will be paid to Management Participants and full awards to 

Management Participants are only earned if at least 90% of VAR is retained.  Thus, the KEIP 

rewards the Management Participants for achieving challenging financial benchmarks that 

enhance the value of the Debtors’ estates, rather than for simply remaining with the Debtors until 

the sale of their assets closes.  Accordingly, the KEIP, as it applies to the Management 

Participants, should be reviewed under section 503(c)(3) and, as set forth below, satisfies the 

standard imposed by that statute. 

2. The Non-Management Participants Are Not Insiders 

33. The KEIP also should be reviewed under section 503(c)(3) of the 

Bankruptcy Code to the extent that it applies to the Non-Management Participants because they 

are not insiders for purposes of section 503. 

34. An “insider” of a corporate debtor is defined to include:  “(i) director of 

the debtor; (ii) officer of the debtor; (iii) person in control of the debtor; (iv) partnership in which 

the debtor is a general partner; (v) general partner of the debtor; or (vi) relative of a general 

partner, director, officer, or person in control of the debtor.”  11 U.S.C. § 101(31)(B).   

35. Neither “director” or “officer” is defined in the Bankruptcy Code, 

however, courts have interpreted the term “director” to mean “an individual who sits on the 

board of directors of a corporation” and the term “officer” to mean a “person elected or 

appointed by the board of directors to manage the daily operations of a corporation, such as the 
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CEO, president, secretary, or treasurer.”  Global Aviation, 2012 WL 3018064, at *3; Borders, 

453 B.R. at 468.  Of course, “[a]n individual’s title, by itself, is insufficient to establish that an 

individual is a director or officer.”  Borders, 453 B.R. at 468-69. 

36. Similarly, the term “person in control of the debtor” is not defined but has 

been interpreted to require that a person or entity have “at least a controlling interest in the 

debtor or . . . exercise sufficient authority over the debtor so as to unqualifiably dictate corporate 

policy and the disposition of corporate assets.”  In re Babcock Dairy Co. of Ohio, Inc., 70 B.R. 

657, 661 (Bankr. N.D. Ohio 1986).  The definition of “insider” also includes so-called “non-

statutory insiders” who are in a position to coerce or unduly influence the debtor and are not 

dealing with the debtor at arm’s length.  Schubert v. Lucent Tech., Inc. (In re Winstar Commc’n, 

Inc.), 554 F.3d 382, 397 (3d Cir. 2009). 

37. As set forth in the Hede Declaration, none of the Non-Management 

Participants is a member of the Debtors’ boards of directors or has been elected or appointed to 

their positions by the Debtors’ boards of directors.  The Non-Management Participants do not 

attend board meetings, they do not report to any board, and they do not have the authority to 

make company-wide decisions or implement company policies.  Instead, the Non-Management 

Participants are charged with running the Debtors’ day-to-day operations.   

38. Courts have found employees with similar responsibilities to be non-

insiders in context of approving retention and incentive plans.  See, e.g., Global Aviation, 2012 

WL 3018064, at *5 (finding that employees’ responsibility for day-to-day operations was 

“consistent with the status of mid-ranking non-insider employees”); Velo Holdings, 472 B.R. at 

205, 208 (finding that “subordinate employees who report to an officer or an intermediary who 

reports to an officer” and who were responsible for running day-to-day operations were non-

insiders); Borders, 453 B.R. at 469-70 (finding that employees responsible for running day-to-
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day operations, who did not report to the board, and who were “subordinate to and required to 

report to an officer, or to another director-level employee who, in turn, reports to an officer” 

were non-insiders).   

39. Accordingly, given their intermediate positions in the corporate chain of 

command, their distance from the board and senior management, and the limited extent of their 

corporate authority, it is clear that none of the Non-Management Participants are insiders for 

purposes of section 101(31)(B), and payments to the Non-Management Participants under the 

KEIP may be approved if justified by the facts and circumstances of these cases. 

3. Implementation of the KEIP Is a Proper  
Exercise of the Debtors’ Business Judgment 

40. Application of the 503(c)(3) factors to the KEIP demonstrates that the 

proposed payments thereunder are a proper exercise of the Debtors’ business judgment and 

justified by the facts and circumstances of these cases. 

(a) The Relationship Between the KEIP and  
the Results to Be Obtained is Reasonable 

41. The awards to the Management Participants under the KEIP are tied to 

challenging VAR retention targets, which, if achieved, will maximize value and preserve 

customer relationships in anticipation of the sale of the Debtors’ assets.  Also, the awards to the 

Non-Management Participants secure their continued employment when it would be very 

difficult to recruit, hire, and train replacements in a timely manner without significantly 

disrupting the Debtors’ operations.  Moreover, the Stalking Horse Agreement requires the 

implementation of the KEIP in order to preserve value during the sale process, and the Debtors’ 

lenders have no objection to the implementation or sizing of the KEIP.  Accordingly, the 

relationship between the KEIP and the results to be obtained is reasonable. 
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(b) The Cost of the KEIP is Reasonable in Light of the Debtors’ Finances 

42. Assuming that the sale of substantially all of the Debtors’ assets closes on 

or before December 31, 2012 and 100% of the KEIP awards vest, the total cost will be $4.3 

million, which is approximately 0.4% of the Debtors’ revenue in 2011 of $1.19 billion and 1.7% 

of the expected proceeds of the sale to Quad.  On average, the KEIP awards constitute 

approximately 32% of the Participants’ base salaries.  The Debtors believe that this is a small 

cost to avoid further customer losses and revenue declines that may jeopardize the sale to Quad.  

Further, the Debtors’ lenders have no objection to the KEIP.  Accordingly, the KEIP is also 

economically reasonable.   

(c) The KEIP Does Not Discriminate Unfairly 

43. “Discrimination [under an incentive plan] is permitted as long as it is fair 

because different employees may have different values to the debtor’s reorganization efforts.”  

Global Aviation, 2012 WL 3018064, at *9 (citing Borders, 453 B.R. at 475-76).  “No unfair 

discrimination exists if the pool of bonus recipients is not limited to the most senior executives 

and is ‘broad enough’ to include lower-ranking employees vital to the chapter 11 process.”  Id.   

44. The KEIP includes senior executives of the Debtors as well as mid-level 

employees who have been deemed critical to the Debtors’ continued operations during these 

cases.  In consultation with Quad, the Debtors have identified the Participants as performing 

critical functions that are of paramount importance to the Debtors’ businesses and reorganization 

effort.  Therefore, the KEIP does not discriminate unfairly.   

(d) The KEIP Comports with Industry Standards 

45. The KEIP is similar to the incentive plans recently implemented by other 

corporate chapter 11 debtors that based awards upon sale closings or plan confirmation and 

satisfaction of financial hurdles.  See Velo Holdings, 472 B.R. at 205-06 (approving KEIP 
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measured by sale proceeds and financial hurdles); Borders, 453 B.R. at 465-66 (approving KEIP 

requiring successful reorganization or going concern sale and meeting substantial cost reduction 

targets).  Accordingly, the KEIP comports with industry standards.   

(e) The Debtors Have Exercised Due Diligence 

46. When formulating the terms of the KEIP, the Debtors consulted with their 

senior management, financial advisors, and bankruptcy counsel, the Restructuring Committee of 

Vertis, Inc.’s board of directors, and Quad to investigate the need for a key employee incentive 

plan, identify the specific employees who should be eligible, and determine the appropriate 

amount of compensation.  The Debtors and these parties considered various factors including the 

potential operational and financial impact of the Participants’ duties, the opinions of supervisors, 

and the risk of employee departure.  Further, the Debtors’ lenders do not object to the KEIP, the 

Debtors have consulted with the U.S. Trustee regarding the KEIP, and the Debtors have 

consulted and will continue to consult with the Creditors’ Committee.  Accordingly, the Debtors 

have exercised due diligence.   

(f) The Debtors Have Received Sufficient Counsel 

47. When considering the KEIP, the Debtors utilized their Chief Restructuring 

Officer to assist and advise the Debtors in developing a KEIP that would incentivize the 

Participants to maximize the value of the Debtors’ estates.  The Debtors also consulted with their 

senior management, financial advisors, and bankruptcy counsel, the Restructuring Committee of 

Vertis, Inc.’s board of directors, and Quad.  Given the relatively modest size of the payments 

under the KEIP, retention of additional independent consultants or legal counsel would be 

economically inefficient.  Accordingly, the Debtors have received sufficient counsel regarding 

the KEIP.   
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48. For these reasons and those set forth in the Hede Declaration, the KEIP 

constitutes a sound exercise of the Debtors’ business judgment and should be approved. 

B. The Court Should Waive the Stay  
Under Bankruptcy Rule 6004(h) 

49. To implement the relief requested as soon as possible, the Debtors request 

that the Court waive the 14-day stay of an order authorizing the use, sale, or lease of property 

under Bankruptcy Rule 6004(h), as the exigent nature of the relief requested herein justifies 

immediate relief. 

NOTICE 

50. Notice of this motion shall be provided on the date hereof via U.S. first 

class mail to: (i) the U.S. Trustee, (ii) proposed counsel to the Creditors’ Committee, (iii) the 

holders of the thirty largest unsecured claims against the Debtors on a consolidated basis, 

(iv) counsel to Morgan Stanley Senior Funding, Inc., as administrative agent of the Debtors’ 

Prepetition Term Loan Facility, (v) counsel to General Electric Capital Corporation, as 

administrative agent of the Debtors’ Prepetition Revolving Credit Facility and postpetition 

financing facility, (vi) counsel to Quad, (vii) the Securities and Exchange Commission, (viii) the 

Internal Revenue Service, (ix) the United States Environmental Protection Agency, (x) the 

United States Department of Justice, and (xi) all parties having filed requests for notices in these 

cases.  The Debtors submit that no other or further notice need be provided. 

NO PRIOR MOTION 

51. No prior motion for the relief requested herein has been made by the 

Debtors to this or any other court. 
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WHEREFORE, the Debtors respectfully request entry of an order, substantially in 

the form attached hereto as Exhibit A, granting the relief requested herein and such other and 

further relief as is just and proper. 
 

Dated: November 6, 2012  
Wilmington, Delaware 

   /s/ Jason M. Madron     
Mark D. Collins (No. 2981) 
Jason M. Madron (No. 4431) 
RICHARDS, LAYTON & FINGER, P.A. 
One Rodney Square 
920 North King Street 
Wilmington, Delaware 19801 
Telephone:  (302) 651-7700 
Facsimile:  (302) 651-7701 
 
- and - 
 
John J. Rapisardi (admitted pro hac vice) 
Zachary H. Smith (admitted pro hac vice) 
CADWALADER, WICKERSHAM & TAFT LLP 
One World Financial Center 
New York, New York  10281 
Telephone:  (212) 504-6000 
Facsimile:  (212) 504-6666 
 
Proposed Attorneys for the  
Debtors and Debtors in Possession 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

-------------------------------------------------------------------------------------------x

In re 

VERTIS HOLDINGS, INC., et al., 

    Debtors.1 
 

:

:

:

:

:

:

-------------------------------------------------------------------------------------------x

Chapter 11 
 
Case No. 12-12821 (CSS) 
 
Jointly Administered 
 
Hearing Date:  November 27, 2012 at 1:00 p.m. 
Objection Deadline:  November 20, 2012 at 4:00 p.m.

NOTICE OF “MOTION OF DEBTORS FOR ENTRY OF AN ORDER  
APPROVING KEY EMPLOYEE INCENTIVE PLAN AND AUTHORIZING 

PAYMENTS THEREUNDER” AND HEARING THEREON 
 

PLEASE TAKE NOTICE that, on November 6, 2012, Vertis Holdings, Inc. and 

certain of its subsidiaries, as debtors and debtors in possession in the above-captioned cases 

(collectively, the “Debtors”) filed the Motion of Debtors for Entry of an Order Approving 

Key Employee Incentive Plan and Authorizing Payments Thereunder (the “Motion”) with 

the United States Bankruptcy Court for the District of Delaware, 824 North Market Street, 3rd 

Floor, Wilmington, Delaware 19801 (the “Bankruptcy Court”).   

PLEASE TAKE FURTHER NOTICE that any responses or objections to the 

Motion must be in writing, filed with the Clerk of the Bankruptcy Court, 824 North Market 

Street, 3rd Floor, Wilmington, Delaware 19801, and served upon and received by the undersigned 

proposed co-counsel for the Debtors on or before November 20, 2012 at 4:00 p.m. (Eastern 

Standard Time). 

                                                           
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax 

identification number, are Vertis Holdings, Inc. (1556); Vertis, Inc. (8322); ACG Holdings, Inc. (5968); 
Webcraft, LLC (6725); American Color Graphics, Inc. (3976); Vertis Newark, LLC (6726); Mail 
Efficiency, LLC (4382); and 5 Digit Plus, LLC (8690).  The address of the Debtors’ corporate 
headquarters is:  250 West Pratt Street, Baltimore, MD 21201. 
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PLEASE TAKE FURTHER NOTICE that if an objection is timely filed, served 

and received and such objection is not otherwise timely resolved, a hearing to consider such 

objection and the Motion will be held before The Honorable Christopher S. Sontchi at the 

Bankruptcy Court, 824 North Market Street, 5th Floor, Courtroom 6, Wilmington, Delaware 

19801 on November 27, 2012 at 1:00 p.m. (Eastern Standard Time). 

IF NO OBJECTIONS TO THE MOTION ARE TIMELY FILED, SERVED 
AND RECEIVED IN ACCORDANCE WITH THIS NOTICE, THE BANKRUPTCY COURT 
MAY GRANT THE RELIEF REQUESTED IN THE MOTION WITHOUT FURTHER 
NOTICE OR HEARING.  

 
Dated: November 6, 2012  

Wilmington, Delaware 
 

 /s/ Jason M. Madron     
Mark D. Collins (No. 2981) 
Jason M. Madron (No. 4431) 
RICHARDS, LAYTON & FINGER, P.A. 
One Rodney Square 
920 North King Street 
Wilmington, Delaware 19801 
Telephone:  (302) 651-7700 
Facsimile:  (302) 651-7701 
 
- and - 
 
John J. Rapisardi (admitted pro hac vice) 
Zachary H. Smith (admitted pro hac vice) 
CADWALADER, WICKERSHAM & TAFT LLP 
One World Financial Center 
New York, New York 10281 
Telephone:  (212) 504-6000 
Facsimile:  (212) 504-6666 
 
Proposed Attorneys for the  
Debtors and Debtors in Possession 
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Exhibit A 
 

Proposed Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

-------------------------------------------------------------------------------------------x

In re: 
 
VERTIS HOLDINGS, INC., et al., 

Debtors. 

:

:

:

:

-------------------------------------------------------------------------------------------x

Chapter 11 
 
Case No. 12-12821 (CSS) 
 
Jointly Administered 
 

ORDER APPROVING KEY EMPLOYEE INCENTIVE  
PLAN AND AUTHORIZING PAYMENTS THEREUNDER 

Upon the motion, dated November 6, 2012 (the “Motion”)1 of the Debtors2 for 

entry of an order, pursuant to sections 105(a), 363(b), and 503(c)(3) of title 11 of the United 

States Code (the “Bankruptcy Code”) and rule 6004 of the Federal Rules of Bankruptcy 

Procedure (the “Bankruptcy Rules”), approving the Debtors’ proposed key employee incentive 

plan (the “KEIP”) attached hereto as Exhibit 1, and authorizing the Debtors to make payments 

contemplated thereunder, as more fully set forth in the Motion; and due and sufficient notice of 

the Motion having been provided under the particular circumstances, and it appearing that no 

other or further notice need be provided; and the Court having jurisdiction to consider the 

Motion and the relief requested therein in accordance with 28 U.S.C. §§ 157 and 1334; and 

consideration of the Motion and the relief requested therein being a core proceeding pursuant to 

28 U.S.C. § 157(b); and venue being proper before this Court pursuant to 28 U.S.C. §§ 1408 and 

1409; and a hearing having been held to consider the relief requested in the Motion (the 

 
 

1 Capitalized terms used but not defined herein shall have the same meaning ascribed to them in 
the Motion.  

2 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax 
identification number, are Vertis Holdings, Inc. (1556); Vertis, Inc. (8322); ACG Holdings, Inc. (5968); 
Webcraft, LLC (6725); American Color Graphics, Inc. (3976); Vertis Newark, LLC (6726); Mail 
Efficiency, LLC (4382); and 5 Digit Plus, LLC (8690).  The address of the Debtors’ corporate 
headquarters is:  250 West Pratt Street, Baltimore, MD 21201. 
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“Hearing”); and upon the “Declaration of Andrew Hede in Support of Motion of Debtors for 

Entry of an Order Approving Key Employee Incentive Plan and Authorizing Payments 

Thereunder”, the record of the Hearing, and all of the proceedings before the Court; and the 

Court having found and determined that the relief requested in the Motion is justified by the facts 

and circumstances of these cases and in the best interests of the Debtors, their estates and 

creditors and all other parties in interest, and that the legal and factual bases set forth in the 

Motion and at the Hearing establish just cause for the relief granted herein; and after due 

deliberation and sufficient cause appearing therefor, it is hereby 

ORDERED, ADJUDGED, AND DECREED THAT:  

1. The Motion is GRANTED as set forth herein. 

2. The KEIP, attached hereto as Exhibit 1, is APPROVED and the Debtors 

are authorized make all payments contemplated thereunder. 

3. All amounts earned and payable under the KEIP shall be afforded 

administrative expense priority under sections 503(b) and 507(a)(2) of the Bankruptcy Code. 

4. Notwithstanding the applicability of Bankruptcy Rule 6004, the terms and 

conditions of this Order shall be immediately effective and enforceable upon its entry. 

5. The Debtors are authorized and empowered to take all actions necessary to 

effectuate the relief granted pursuant to this Order. 
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6. This Court shall retain jurisdiction with respect to all matters arising from 

or related to the implementation or interpretation of this Order. 
 
Dated:  November _____, 2012 
   Wilmington, Delaware  

     
___________________________________________ 
THE HONORABLE CHRISTOPHER S. SONTCHI 
UNITED STATES BANKRUPTCY JUDGE 
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Exhibit 1 
 

Key Employee Incentive Plan 
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Vertis Key Employee Incentive Plan 
 
Purpose 

1. The Vertis Key Employee Incentive Plan (the “KEIP”) is designed to incentivize those 
employees of Vertis Holdings, Inc., Vertis, Inc., ACG Holdings, Inc., Webcraft, LLC, 
American Color Graphics, Inc., Vertis Newark, LLC, Mail Efficiency, LLC, and 5 Digit 
Plus, LLC (the “Debtors”) deemed most critical to continuing the Debtors’ operations, 
preserving the Debtors’ customer relationships, and maximizing the Debtors’ going 
concern value until the closing of a sale of substantially all of the Debtors’ assets (the 
“Sale”) pursuant to section 363 of title 11 of the United States Code (the “Bankruptcy 
Code”).   

 
Administrator 

2. The KEIP shall be administered by Andrew Hede, the Debtors’ Chief Restructuring 
Officer (the “Administrator”), at the direction of the board of directors of Vertis, Inc. 

 
Participants 

3. The management employees identified on Annex A hereto (the “Management 
Participants”) and the non-management employees identified on Annex B hereto (the 
“Non-Management Participants”, and together with the Management Participants, the 
“Participants”) are eligible to receive awards under the KEIP.  Additional Participants 
may be added to Annex A and Annex B at the discretion of the Compensation 
Committee of the board of directors of Vertis, Inc. (the “Compensation Committee”). 

 
Awards for Management Participants 

4. The Management Participants shall qualify for awards under the KEIP if:  (a) the 
requisite VAR1 retention targets are met and (b) the Sale is consummated. 

5. Each Management Participant has been assigned a respective target award (a 
“Management Target Award”) identified on Annex A hereto.  The percent of each 
Management Target Award that shall vest is based upon the percentage of VAR as of 
August 1, 2012 retained by the Debtors through consummation of the Sale as follows: 

                                                 
1 “VAR” means the net revenue of the Debtors less the cost of paper. 
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Percent of VAR Retained 
Through Sale Consummation 

Percent of Management Target 
Award Vested and Payable 

>100% 125% 
90% - 100% 100% 
85% - 89.9% 50% 

<85% 0% 

6. Awards for Management Participants shall vest according to the aforementioned metrics 
upon consummation of the Sale and shall be paid no earlier than thirty (30) days after 
consummation of the Sale. 

7. The Administrator shall determine the percentage of VAR retained by the Debtors as of 
consummation of the Sale and calculate the amount of each Management Target Award 
vested and payable to each Participant.   

Awards for Non-Management Participants 

8. Each Non-Management Participant has been assigned a respective award (a “Non-
Management Award”) identified on Annex B hereto.  Twenty-five percent (25%) of 
each Non-Management Award shall vest and be paid on December 31, 2012 and the 
remaining seventy-five percent (75%) of each Non-Management Award shall vest upon 
consummation of the Sale and shall be paid no earlier than thirty (30) days after 
consummation of the Sale.   

Additional Awards 

9. On the last day of each calendar month after December 31, 2012, an additional award in 
the amount of $250,000 (each, an “Additional Award”) shall accrue, which Additional 
Award shall vest upon consummation of the Sale and shall be paid to the Participants on 
a pro rata basis pursuant to each Participant’s share of the total awards that actually vest 
under the KEIP no earlier than thirty (30) days after consummation of the Sale.  The 
Administrator shall determine the total amount of Additional Awards and calculate the 
amount of such Additional Awards vested and payable to each Participant.   

10. A discretionary pool in the amount $250,000 (the “Discretionary Pool”) shall be 
available for allocation, at the discretion of the Compensation Committee, to any 
Participant who is not an insider (as such term is defined in section 101(31) of the 
Bankruptcy Code) of the Debtors, provided, however, that no amount of the 
Discretionary Pool shall be paid to Management Participants unless the Debtors retain at 
least 85% of their VAR as of August 1, 2012 through consummation of the Sale, 
provided further, however, that no Participant may receive more than $25,000 from the 
Discretionary Pool.  Amounts under the Discretionary Pool shall vest upon 
consummation of the Sale and shall be paid no earlier than thirty (30) days after 
consummation of the Sale. 
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Other Terms and Conditions 

11. Any Participant who resigns or is terminated for Cause prior to payment of vested 
awards (or unpaid portion thereof) shall forfeit such awards (or unpaid portion thereof).  
Participants who are terminated without Cause may still qualify for their respective 
awards. 

12. For all purposes of the KEIP, “Cause” means a determination by the Debtors that the 
Participant: (a) willfully failed to substantially perform his or her duties and has not 
cured and corrected such failure within thirty (30) days after notice thereof, other than 
due to such Participant’s disability; (b) engaged in willful gross misconduct, gross 
neglect, willful malfeasance or gross negligence in carrying out his or her duties 
(including, but not limited to, serious dereliction of fiduciary obligation, chronic abuse 
of alcohol or narcotics, or a serious violation of any law governing the workplace), or 
has willfully and materially breached any employment agreement between such 
Participant and the Debtors (other than an inadvertent and nonrecurring breach cured 
and corrected by such Participant within thirty (30) days after notice thereof), that 
causes, or is likely to cause, material harm to the Debtors; (c) engaged in any act or 
conduct of dishonesty involving fraud or embezzlement against the Debtors; or (d) been 
convicted, including a plea of guilty or nolo contendere, of a felony involving theft or 
moral turpitude, other than a felony predicated on such Participant’s vicarious liability 
(i.e., liability based on acts of the Debtors for which such Participant is charged solely as 
a result of his or her offices with the Debtors and in which he or she was not directly 
involved and did not have prior knowledge of such acts). 

13. If any Participant forfeits awards under the KEIP due to resignation or termination for 
Cause, such awards may be reallocated to the other Participants at the discretion of the 
Compensation Committee, provided, however, that no such amounts shall be paid to 
Management Participants unless the Debtors retain at least 85% of their VAR as of 
August 1, 2012 through consummation of the Sale. 

14. If a Participant forfeits awards under the KEIP due to resignation or termination for 
Cause, the Compensation Committee may add a new Participant, provided, however, 
that the proposed awards for such new Participant shall not exceed the proposed awards 
of the Participant to be replaced. 

15. Upon consummation of the Sale, the Administrator will send a certificate to the 
Compensation Committee confirming (a) the percentage of VAR retained by the 
Debtors as of consummation of the Sale, (b) the total amount of awards vested and 
payable under the KEIP, and (c) the amount of awards vested and payable to each 
Participant.  

16. Awards vested under the KEIP shall be payable by the Debtors by direct deposit and 
consistent with the normal payroll cycle unless other arrangements are agreed to.  
Payments of vested awards shall be made to each Participant or to his or her estate in the 
event of his or her death. 
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17. The Debtors shall deduct from any award vested and payable under the KEIP the 
amount of any applicable withholding taxes or any amounts owed by the respective 
Participant to the Debtors. 

18. Except as may be otherwise required by law, awards under the KEIP shall not be subject 
in any manner to anticipation, alienation, sale, transfer, assignment, pledge, 
encumbrance, charge, garnishment, execution, or levy of any kind, either voluntary or 
involuntary.  Awards under the KEIP shall be payable from the general assets of the 
Debtors, and no Participant shall have any claim with respect to any specific assets of 
the Debtors. 

19. Neither the KEIP nor any action taken under the KEIP shall be construed as giving any 
Participant the right to be retained in the employment of the Debtors or to maintain any 
Participant’s compensation at any level.  Nothing in this KEIP shall in any way diminish 
or limit either party’s right to terminate the employment relationship at any time and for 
any lawful reason, in its sole discretion. 

 
Administration of the KEIP 

20. Except as otherwise set forth herein, the Administrator shall have full power, authority, 
and discretion to administer and interpret the provisions of the KEIP and to adopt such 
rules, regulations, agreements, guidelines, and instruments for the administration of the 
KEIP and for the conduct of its business as the Administrator deems necessary or 
advisable. 

21. The Administrator may rely on opinions, reports, or statements of the Debtors’ officers, 
directors, employees, counsel (inside or retained), public accountants, and other 
professional or expert persons. 

22. Actions taken by the Compensation Committee require the approval of a simple majority 
of the members of the Compensation Committee. 

23. To the extent permitted by applicable law, (a) the Administrator shall not be liable for 
any action taken or omitted to be taken or for any determination made in good faith with 
respect to the KEIP, and (b) the Debtors shall indemnify and hold harmless the 
Administrator against any reasonable cost or expense (including reasonable counsel 
fees) or liability (including any sum paid in settlement of a claim with the approval of 
the Administrator) arising out of any act or omission in connection with the 
administration or interpretation of the KEIP, unless arising out of fraud or bad faith. 

24. The place of administration of the KEIP shall be in the State of Maryland, and the 
validity, construction, interpretation, administration, and effect of the KEIP and of its 
rules and regulations, and rights relating to the KEIP, shall be determined solely in 
accordance with the laws of the State of Maryland. 
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Annex A 

Management Participants 

 

FILED UNDER SEAL
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Annex B 

Non-Management Participants 

 

FILED UNDER SEAL 


