
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

) 

In re: 	 ) Chapter 11 
) 

Trident Microsystems, Inc., etal., 	 ) Case No. 12-10069 (CSS) 
) 

Debtors. 	 ) (Jointly Administered) 
) 

Related Docket No. 11 

OBJECTION OF THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS 
TO MOTION OF DEBTORS AND DEBTORS IN POSSESSION FOR ENTRY OF 

INTERIM AND FINAL ORDERS AUTHORIZING THEM TO PAY PREPETITION 
EMPLOYEE WAGES, BENEFITS, BUSINESS EXPENSES AND RELATED ITEMS, 

AND SCHEDULING A FINAL HEARING ON THE MOTION 

The Official Committee of Unsecured Creditors (the "Committee") of Trident 

Microsystems (Far East) Ltd. (the "Debtor"), by and through its counsel, respectfully submits 

this objection (the "Objection") to the Motion of Debtors and Debtors In Possession for Entry of 

Interim and Final Orders Authorizing Them to Pay Prepetition Employee Wages, Benefits, 

Business Expenses and Related Items, and Scheduling a Final Hearing on the Motion [Docket 

No. 11] (the "Motion"). In furtherance of its Objection, the Committee respectfully states as 

follows: 

PRELIMINARY STATEMENT 

The Committee opposes the Motion to the extent that it seeks payment of 

employee claims above and beyond the amounts accorded priority by the Bankruptcy Code, or 

seeks to make prepetition promises into postpetition obligations. As the Committee understands 

the largest portions of the Motion (the PTO and severance components), the Debtor is seeking 

authority to pay over $6 million to 161 people, or an average of $37,500 per person - more than 

three times the statutory limit before an additional 15% is added for the "employer portion" taxes 
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the Debtor will have to pay to the government. While the Debtor will argue that the Motion is 

really an insurance policy that could end up costing much less assuming the "set-top box 

business" is sold to either the stalking horse or a higher bidder, the fact remains that the Debtor is 

seeking to lock in an administrative expense that would exceed the aggregate "cap" applicable to 

the affected employees by $4.2 million. The Motion is devoid of any justification for such a 

radical departure from the normal employee benefits provided in bankruptcy. Recoveries for 

unsecured creditors remain very uncertain at this time. For these reasons, the Motion should be 

denied, except in the limited ways described below. 

BACKGROUND 

2. On January 4, 2012 (the "Petition Date"), the Debtor filed a voluntary 

petition with this Court under chapter 11 of the Bankruptcy Code. On January 17, 2012, the 

Office of the United States Trustee appointed the Committee to represent the interests of the 

unsecured creditors in the Trident Microsystems (Far East), Inc. chapter 11 case pursuant to 

section 1102 of the Bankruptcy Code. The members appointed to the Committee are: (i) United 

Microelectronics Corporation; (ii) ARM Limited; and (iii) Wipro Technologies. 

3. By the Motion, the Debtor seeks approval to pay three categories of pre-

petition employee obligations: (1) payment of pre-petition paid time off ("PTO"); (2) severance 

payments (the "Severance Payments") using a formula based on length of service; and 

(3) payment of a pre-petition bonus associated with a program called the Strategic Alternatives 

Incentive Program ("SAIP"). The programs can be described as follows: 

a. 	PTO Payments - The Debtor estimates that its employees have 
accrued but unused PTO in the aggregate amount of $2.1 million.’ 
By the Motion, the Debtor seeks authority to honor PTO accrued 

The Motion creates some confusion about the actual amount of severance payments requested. It states in ¶ 9 that 
the accrued P10 as of the Petition Date was approximately $1,965,349 but the relief requested and the proposed 
order both state that the amount is approximately $2.1 million. 
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pre-petition (regardless of whether it was accrued in the 180 days 
prior to the Petition Date) and pay employees for the balance upon 
termination. The Debtor seek authority to make these payments 
even if they exceed the statutory pre-petition employee statutory 
cap of$l 1,725 set by Bankruptcy Code section 507(a)(4) (the 
"Statutory Cap"). 

b. 	Severance Payments - The Debtor seeks authority to make 
severance payments in the aggregate amount of $4.6 million 2  to 
their rank and file employees upon termination. The Debtor does 
not have a written severance policy. Instead, the Motion requests 
payment according to the Debtor’s historical practice. According 
to the Debtor, it has provided severance based on length of service 
with the company. There are three levels of severance depending 
on the employee’s position within the company. 

(1) Below Director: Employees terminated without cause are 
given one week of pay for every year of service with a four 
week minimum payment and a twenty-six week maximum 
payment. 

(2) Director: Employees terminated without cause are given 
one week of pay for every year of service with an eight 
week minimum payment and a twenty-six week maximum 
payment. 

(3) Senior Director/Associate Vice President: Employees 
terminated without cause are given one week of pay for 
every year of service with a twelve week minimum 
payment and a twenty-six week maximum payment. 

As with the PTO payments, the Debtor seeks authority to make 
these payments without regard for the Statutory Cap. 

C. 	SAIP Payments - The Debtors seek authority to make SAIP 
payments in the amount of $216,455. This would be the second of 
two incentive/bonus payments to the employees that the Debtor 
committed to making in November 2011. 

4. 	Finally, the Motion seeks permission to honor the Debtors’ prepetition 

practice of paying certain COBRA benefits to the extent severance is provided (the estimated 

2 Again, the Motion is unclear as to the amount of Severance Payments requested. The body of the Motion states 
that the amount is $4,489,556, the relief requested is $5.3 million and the proposed order states $4.6 million. 
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cost is not described) and also to pay retention bonuses traditionally paid to certain employees on 

the anniversary of their hiring (also not quantified). 

OBJECTION 

5. The Committee objects to the Motion on two fundamental grounds: 

(i) any allowed payment of PTO should be capped at the statutory limit of$l 1,725 per 

employee; and (ii) there is no statutory basis for priority payment of either the Severance or 

SAIP Benefits because they are pre-petition obligations by their terms - and under the applicable 

case law. 

A. 	Any Use of PTO Must Be Measured Against the Statutory Cap 

6. Section 507(a)(4) of the Bankruptcy Code sets the Statutory Cap for 

wages and salaries, including vacation, severance, and sick leave earned within the 180 days 

prior to the Petition Date at $11,725. It states: 

(a) The following expenses and claims have priority in the following 
order: 

(4) Fourth, allowed unsecured claims, but only to the extent of 
[$11,725] for each individual or corporation, as the case may be, 
earned within 180 days before the date of the filing of the petition 
or the date of the cessation of the debtor’s business, whichever 
occurs first, for� 

(A) wages, salaries, or commissions, including vacation, 
severance, and sick leave pay earned by an individual... 

11 U.S.C. § 507(a)(4). 

7. The $11,725 Statutory Cap imposed by section 507(a)(4) includes PTO. 

Thus, the calculation is straightforward. To the extent that the PTO was earned within the 180 

days prior to the Petition Date and does not exceed the Statutory Cap, the Committee does not 

object to the use of such time or the payment of such claims upon an employee’s departure. 
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However, any payments for amounts earned outside the 180 days or in excess of the Statutory 

Cap (the "Excess Wage Payments") should be disallowed. 

8. The Debtor seeks to be free of the limit imposed by Congress in section 

507(a)(4), arguing that it must be able to use perhaps as much as $2.1 million of estate funds to 

pay for pre-petition PTO in order to maintain employee morale during the bankruptcy. There are 

two problems with the Debtor’s request. First, the Debtor has not made its case by presenting 

adequate information to creditors or the Court. All the Motion says is that the Debtor wants to 

honor PTO. There is no mention on when the PTO was earned, so it cannot be determined how 

much of it might qualify under the 180-day look back of the Statutory Cap. There is also no 

information on whether the same employees who were the beneficiaries of the Interim Order 

Granting Motion ofDebtors and Debtors in Possession for Entry ofInterim and Final Orders 

Authorizing Them to Pay Pre-Petition Employee Wages and Benefits, Business Expenses and 

Scheduling a Final Hearing on the Motion (the "Wage Order") [Docket No. 26] are the same 

employees whose PTO is at issue. Since both the pre-petition wages and PTO are deducted from 

the same Statutory Cap, it is imperative to the analysis that both sets of information be provided 

to the Court and the Committee. 

9. Second, the Debtor seeks authority based on the doctrine of necessity, yet 

fails to cite any Third Circuit authority for the proposition that the doctrine of necessity can be 

used to trump the Statutory Cap on facts like these. The only authority cited by the Debtor (In re 

Ionosphere Clubs, Inc., 98 B.R. 174, 176 (Bankr. S.D.N.Y. 1989)) holds that prepetition 

obligations can be paid post-petition "where such payment is essential to the continued 

operations of the debtor." 
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10. 	On numerous occasions known to the Committee, debtors have requested 

that this Court allow them to pay wage benefits above the Statutory Cap. That request typically 

has been denied, with narrow isolated exceptions. See e.g. In re Consol. Horticulture Group 

LLC, 2011 WL 4947176 (Bankr. D. Del. Oct. 10, 2011) (CSS) ("ORDERED that, 

notwithstanding any other provision of this Order, no payments to any individual employee shall 

exceed the amounts set forth in 11 USC section 507(a)(4) and (a)(5), except upon further order 

of this Court, provided, however, that the Debtors are authorized, but not directed, to pay up to 

$16,129 in prepetition Unpaid Compensation and prepetition Commissions to the Employee 

described in paragraph 24 of the Motion."). 

11. In the event that the Debtor chooses to press forward with the Motion on 

this topic, the Committee will show through the Debtor’s own witness that the Debtor’s 

assertions in support are untrue. The Committee will show that a very large share of the 

employees covered by the Motion could depart and yet the stalking horse bidder would still be 

required to close the set-top box sale. 

12. The Excess Wage Payments are prepetition, unsecured non-priority claims 

(of the same status as the prepetition, unsecured, non-priority claims held by members of the 

Committee) and should not be accorded preferential treatment absent sufficient justification. 

While the Committee is satisfied that payments below the cap are acceptable in this case, the 

Debtor has not set forth any reasonable justification for payments in excess of the Statutory Cap. 

Absent such justification, the Excess Wage Payments are not warranted and should be denied. 

B. 	The Severance Program Is a Pre-petition Obligation Based on Length of Service 
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13. 	The rule in the Third Circuit is that the treatment of severance depends on 

whether the entitlement to severance is based on the length of employment or is in lieu of notice 

of termination. 

In re Public Ledger, 161 F.2d 762 (3d Cir.1947), is the seminal 
case in the Third Circuit dealing with priority of severance 
benefits. Courts cite Public Ledger for the proposition that 
severance pay claims based on "length of employment" contracts - 
where severance is based upon the employee’s length of service - 
are entitled to administrative status for that portion of severance 
pay earned post-petition. In such cases, because the consideration 
is given by the employee by way of services to the debtor over the 
entire period of the employment, the benefit is almost always 
"earned" pre-petition, and thus not qualified for administrative 
status. Additionally, courts rely on Public Ledger for the 
proposition that severance pay claims based on contracts that 
contain termination "in lieu of notice" clauses are entitled to 
administrative status. See, e.g., In re Roth American, Inc., 975 
F.2d 949 (3d Cir.1992); In re Wean Inc., 171 B.R. 528 
(Bankr.W.D.Pa.1994); In re Levinson Steel Co., 117 B.R. 194 
(Bankr.W.D.Pa. 1990). 

Kiemick v. Able Labs., Inc., 2007 WL 952030, at *2  (D.N.J. Mar. 28, 2007). Thus, the details of 

how the Severance Payments are earned must be examined to determine whether they are 

entitled to priority status. 

14. 	Here, the Debtor has no written Severance Program, and is instead seeking 

to use its historical severance "practice." First, without a contract or agreement, there can be no 

legal obligation to pay severance. Second, even if there was an implied contractual obligation of 

some sort, such a practice cannot be the basis for a priority claim. Severance payments are 

entitled to administrative priority in the Third Circuit depending on when consideration for such 

payments occurs. As outlined above, the treatment of severance depends on whether the 

entitlement to severance is in lieu of notice or based on the length of employment. "For 

purposes of claim treatment in bankruptcy, the Court of Appeals for the Third Circuit has 

distinguished between severance benefits in lieu of notice of termination and severance benefits 
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based on length of employment. In the first scenario, the consideration for receiving severance 

pay is being an employee of a debtor-in-possession in good standing at the time of the 

termination of duties. In the second situation, the consideration for receiving severance pay is 

the services performed for the company over the entire period of each employee’s employment" 

In re Hechinger Investment Co. ofDelaware, Inc., 2001 WL 34368282, at *3  (D. Del. Mar. 21, 

2001) (citations omitted). 

15. 	The Debtor’s severance program, as described in the Motion, is plainly 

based on time of service, i.e., the extent of severance is based on years of service with a four 

week minimum. Under the Third Circuit standard, this is a pre-petition obligation. "This court, 

along with the vast majority that have considered the type of severance pay claim at issue here 

[length of service], has held that these claims, like vacation pay claims, only have administrative 

priority to the extent that they are based on services provided to the bankruptcy estate post-

petition." In re Roth American, Inc., 975 F.2d 949, 957 (3d Cir. 1992); see also In re Hechinger 

Investment Co. of Delaware, 298 F.3d 219, 227 (3d Cir. 2002) ("Numerous courts have followed 

Roth American’s teachings that length-of-service severance pay should be allowed administrative 

expense priority only to the extent that the entitlement arose post-petition) (citing In re World 

Sales, Inc., 183 B.R. 872 (B.A.P. 9th Cir. 1995) (the division of severance benefits between pre-

and post-petition employment was appropriate); In re Wean Inc., 171 B.R. 528, 531-32 (Bankr. 

W.D. Pa. 1994) (even though employees were paid severance benefits only if they stayed until 

their severance date, "portions of severance pay attributable to services performed for Debtor 

post petition [we]re entitled to administrative priority under Roth American ... Amounts in excess 

of the [service performed post-petition] constitute unsecured claims"); In re Allegheny Int ’1, Inc., 

118 B.R. 276, 280 (Bankr. W.D. Pa. 1990) (severance benefit tied to seniority was awarded 
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priority "only to the extent that it was earned post-filing or within 90 days prior thereto")). As a 

result, any severance due and owing would only be allowable to the extent that the Severance 

Payments are attributable to post-petition work. Moreover, even assuming the Severance 

Payments were allowable priority claims, they are still subject to the Statutory Cap and must be 

added to any allowed wage or PTO payments. 11 U.S.C. § 507(a)(4). 

	

16. 	Finally, there is no contractual or statutory basis for the payment of pre- 

petition, unwritten severance program. If allowed at all, the Debtor must establish a tenable 

relationship between the amount of severance and the amount of post-petition services provided. 

This case is essentially brand new, and such a showing will be difficult indeed. 

C. The SAW Payments 

	

17. 	The SAIP program was implemented in November, 2011 as a means of 

encouraging employees to stay with the company during a tumultuous period of reorganization. 

The first half of the SAIP bonus was paid at the time that the program was implemented. The 

second portion of the payment was obviously promised prepetition, but is due post-petition. 

	

18. 	There is no priority provided by the Bankruptcy Code for the SAIP 

Program. The SAIP Program is neither a wage benefit nor an incentive program. It is merely a 

"pay-to-stay" program that was implemented prior to the Petition Date for which the Debtor has 

not made any showing of a commensurate benefit to the estate post-petition (especially if the 

Debtor’s other programs are approved). Because the SAIP Payments promises are prepetition, 

any claim to such a payment should be an unsecured claim that should not be afforded 

preferential treatment. And if they are to be paid, they should count against the Statutory Cap. 

D. 	The Other Programs (COBRA and Anniversary Bonuses) 
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19. 	Very little is said in the Motion about how much these matters might cost 

the estate. They are clearly prepetition promises for which the Debtor has yet to make a showing 

of postpetition benefit. If they were ever to be allowed, any such expense should be counted 

against the applicable employee’s Statutory Cap. 

CONCLUSION 

20. 	None of the employee programs for which the Debtor is seeking court 

approval are justified by the Bankruptcy Code or the facts of this case. The Court should not 

create $6-.7 million in unnecessary administrative liabilities within the first days of the case. 

WHEREFORE, for the foregoing reasons, Committee therefore requests that any relief 

granted on the Motion be limited to the Statutory Cap for PTO and that the Severance and SAIP 

Payments be denied. 

Dated: January 26, 2012 	 PACHULSKI STANG ZIEHL & JONES LLP 

John D. Fiero (CA Bar No. 136557) 
Debra I. Grassgreen (CA Bar No. 169978) 
Bruce Grohsgal (DE Bar No. 3583) 
Peter J. Keane (DE Bar No. 5503) 
919 North Market Street, 17 th  Floor 
Wilmington, DE 19801 
Telephone: (302) 652-4100 
Facsimile: (302) 652-4400 
Email: jfiero@pszjlaw.com  

dgrassgreen@pszjlaw.com  
bgrohsgal@pszjlaw.com  
pkeane@pszjlaw.com  

[Proposed] Counsel to the Official Committee of 
Unsecured Creditors of Trident Microsystems (Far 
East), Inc. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

) 

hire: 	 ) Chapter 11 
) 

Trident Microsystems, Inc., et al.,’ 	 ) Case No. 12-10069 (CSS) 
) 

Debtors. 	 ) (Jointly Administered) 
) 

CERTIFICATE OF SERVICE 

I, Peter J. Keane, hereby certify that on the 26th  day of January, 2012, I caused a 

copy of the following documents to be served on the individuals on the attached service list in 

the manner indicated: 

OBJECTION OF THE OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS TO MOTION OF DEBTORS AND DEBTORS IN 
POSSESSION FOR ENTRY OF INTERIM AND FINAL ORDERS 
AUTHORIZING THEM TO PAY PREPETITION EMPLOYEE WAGES, 
BENEFITS, BUSINESS EXPENSES AND RELATED ITEMS, AND 
SCHEDULING A FINAL HEARING ON THE MOTION 

? 

Peter J. Keane (Bar No. 5503) 

The Debtors are the following two entities (the last four digits of their respective taxpayer identification 
numbers, if any, follow in parentheses): Trident Microsystems, Inc. (6584) and Trident Microsystems (Far 
East) Ltd. The mailing address of each of the Debtors, solely for purposes of notices and communications, 
is 1170 Kifer Road, Sunnyvale, California 94086. 
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Trident Microsystems Special Service List 
Case No. 12-10069 
Document No. 177256 
02� Hand Delivery 
03 - Electronic Delivery 

Hand Delivery 
Office of the United States Trustee Delaware 
Juliet Sarkessian, Esquire 
844 King Street, Suite 2207 
Lockbox 35 
Wilmington, DE 19899-0035 

Hand Delivery 
([Proposed] Counsel to the Debtors) 
Stuart M. Brown, Esquire 
Cynthia Moh, Esquire 
DLA Piper LLP (US) 
919 North Market Street, Suite 1500 
Wilmington, DE 19801 

Electronic Delivery 
richard.ches1eydlapiper.com  
kim.newmarch(dlapiper.com  
chun.jang@dlqpiper.com  
([Proposed] Counsel to the Debtors) 
Richard A. Chesley, Esquire 
Kimberly D. Newmarch, Esquire 
Chun I. Jang, Esquire 
DLA Piper LLP (US) 
203 North LaSalle Street, Suite 1900 
Chicago, IL 60601 
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