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EMERGENCY MOTION AND MEMORANDUM OF 

LAW OF DEBTORS AND DEBTORS IN POSSESSION  
PURSUANT TO SECTION 1113(E) OF THE BANKRUPTCY CODE 

                                                 
1  The Debtors are the following six entities (the last four digits of their respective taxpayer identification 

numbers follow in parentheses):  Hostess Brands, Inc. (0322), IBC Sales Corporation (3634), IBC Services, 
LLC (3639), IBC Trucking, LLC (8328), Interstate Brands Corporation (6705) and MCF Legacy, Inc. 
(0599).  
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TO THE HONORABLE ROBERT D. DRAIN 
UNITED STATES BANKRUPTCY JUDGE: 

Hostess Brands, Inc. and its five domestic direct and indirect subsidiaries, as 

debtors and debtors in possession (collectively, "Hostess" or the "Debtors"), respectfully 

represent as follows: 

BACKGROUND 

1. On January 11, 2012 (the "Petition Date"), the Debtors commenced their 

reorganization cases by filing voluntary petitions for relief under chapter 11 of title 11 of the 

United States Code (the "Bankruptcy Code").  The Debtors' chapter 11 cases have been 

consolidated and are being administered jointly for procedural purposes only.  The Debtors are 

authorized to continue to operate their business and manage their properties as debtors in 

possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. 

2. On January 18, 2012, the United States Trustee for the Southern District of 

New York (the "U.S. Trustee") appointed an official committee of unsecured creditors pursuant 

to section 1102 of the Bankruptcy Code (the "Creditors Committee").  The U.S. Trustee 

subsequently amended such appointments to the Creditors Committee on January 30, 2012. 

3. On February 3, 2012, the Court entered the Final Order (I) Authorizing 

Debtors to (A) Obtain Post-Petition Financing Pursuant to 11 U.S.C. §§ 105, 361, 362 and 364 

and (B) Utilize Cash Collateral Pursuant to 11 U.S.C. § 363, and (II) Granting Adequate 

Protection to Pre-Petition Secured Parties [Docket No. 254] (the "Final DIP Order") approving, 

on a final basis, the Debtors' entry into that certain Debtor-in-Possession Credit, Guaranty and 

Security Agreement (the "DIP Credit Agreement"). 

4. Founded in 1930, Hostess is one of the largest wholesale bakers and 

distributors of bread and snack cakes in the United States.  Traditionally, Hostess has produced 
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and sold an array of popular products under new and iconic brands such as Butternut®, Ding 

Dongs®, Dolly Madison®, Drake's®, Home Pride®, Ho Hos®, Hostess®, Merita®, Nature's 

Pride®, Twinkies® and Wonder®.  As of the Petition Date, the Debtors operated 36 bakeries, 

565 distribution centers, approximately 5,500 delivery routes and 570 bakery outlet stores 

throughout the United States. 

JURISDICTION 

5. This Court has subject matter jurisdiction to consider this matter pursuant 

to 28 U.S.C. § 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue is proper 

before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

RELIEF REQUESTED 

6. The Debtors seek an order, pursuant to section 1113(e) of the Bankruptcy 

Code, authorizing them to modify the obligations set forth in their collective bargaining 

agreements until the Debtors reach a consensual agreement with their unions to modify their 

collective bargaining agreements or the Debtors are able to complete the process of winding 

down their businesses. 

PRELIMINARY STATEMENT 

7. Since before the inception of these bankruptcy cases, the Debtors have 

attempted to reach an agreement with the unions representing certain of their employees to 

obtain modifications to their collective bargaining agreements that would have permitted them to 

successfully reorganize as an economically viable and competitive going concern.  As has been 

made clear by the third-party investor process conducted by the Debtors in the spring of 2012 

and in many days of testimony before this Court, achieving the required modifications to the 

Debtors' collective bargaining agreements was absolutely necessary to permit the Debtors to 

reorganize.   
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8. Following months of litigation with the unions in the winter and spring of 

2012, as well as additional negotiations with the unions throughout the summer of 2012, the 

Debtors reached agreements to consensually modify their collective bargaining agreements with 

the majority of the unions representing their employees.  After conducting hearings in September 

and October 2012, the Court authorized the Debtors to unilaterally impose the terms of the 

Debtors' last, best, final offers on the remaining unions.   

9. Beginning on October 21, 2012, the Debtors began implementing the 

modifications to the collective bargaining agreements.  On November 7, 2012, the Debtors began 

to receive strike notices from various local unions affiliated with the BCT.  On November 8, 

2012, the Debtors received a strike notice from the International Union of Operating Engineers 

and Service Employees (the "IUOE").  Between November 9 and November 13, 2012, various 

local unions affiliated with the BCT commenced strikes at 12 of the Debtors' bakeries.  At 

another 12 bakeries, picket lines were set up by striking BCT workers, and certain BCT and 

other unionized workers at those bakeries chose to honor the picket lines by not reporting for 

work.  As a result, production was significantly disrupted at the 24 bakeries impacted by the 

strikes; however, many of the impacted bakeries remained operational to varying degrees due to 

management filling in for production workers and, in some plants, a high number of employees 

crossing picket lines.2      

10. Since the strikes were commenced, the Debtors have urged striking 

employees to return to work.  Unfortunately, at this time, thousands of the Debtors' employees 

continue to participate in or honor strikes.  As a result, a sufficient number of the Debtors' baking 

                                                 
2  On November 12, 2012, the Debtors were forced to permanently close their baking facilities located in 

Cincinnati, Ohio; Seattle, Washington; and St. Louis, Missouri because those facilities had insufficient 
manpower to continue to bake goods.  The Debtors shifted production for customers in the geographic 
areas served by the closed facilities to other baking facilities. 

12-22052-rdd    Doc 1711    Filed 11/16/12    Entered 11/16/12 07:09:18    Main Document 
     Pg 4 of 148



 

 -4-  
NYI-4484449  

facilities have become inoperable, and the Debtors are no longer able to fulfill customer orders or 

sell product at their retail stores.  Because of the material impairment of the Debtors' business 

operations, the Debtors will soon lose access to the funding necessary to operate their businesses, 

and the Debtors will have triggered certain remedial provisions of the Final DIP Order. 

11. With no hope of a successful reorganization, the Debtors are now pursuing 

the orderly sale of substantially all of their assets while remaining in chapter 11.  An orderly sale 

will provide the Debtors with the best chance to maximize the value of their assets.  As a result, 

the Debtors' current postpetition lenders have agreed to provide the funding necessary to 

implement a wind down of the Debtors' businesses (the "Winddown"); however, that support is 

contingent upon heavily-negotiated terms and conditions that are set forth in the liquidation 

budget (the "Liquidation Budget") agreed to by the Debtors and the postpetition lenders.3  

12. The Winddown contemplates that the Debtors will initially continue to 

employ up to 3,200 employees (the "Remaining Employees"), about one-half of which are 

union-represented, for a limited period of time to perform tasks necessary to effect an orderly 

liquidation.  Such tasks will include cleaning ovens, "mothballing" the Debtors' baking facilities, 

selling excess finished goods and ingredients and vacating leased retail stores and depots.   

13. Through this Motion, the Debtors seek authorization to immediately 

modify certain of the obligations set forth in their collective bargaining agreements until the 

Debtors reach a consensual agreement with their unions to modify their collective bargaining 
                                                 
3  The Debtors are currently seeking Court approval of Liquidation Budget, which is attached as Exhibit F to 

the Emergency Motion of Debtors and Debtors in Possession For Interim and Final Orders, Pursuant to 
Sections 105, 363, 365 and 503(c) of the Bankruptcy Code:  (A) Approving (I) A Plan to Wind Down the 
Debtors' Businesses, (II) the Sale of Certain Assets, (III) Going-Out-of-Business Sales at the Debtors' 
Retail Stores, (IV) The Debtors' Non-Consensual Use of Cash Collateral and Modifications to the Final 
DIP Order, (V) An Employee Retention Plan, (VI) A Management Incentive Plan, (VII) Protections for 
Certain Employees Implementing the Winddown of the Debtors' Businesses, (VIII) The Use of Certain 
Third Party Contractors and (IX) Procedures for the Expedited Rejection of Other Contracts and Leases; 
and (B) Authorizing the Debtors to Take Any and All Actions Necessary to Implement the Winddown 
(the "Winddown Motion"), filed concurrently herewith. 
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obligations or the Debtors complete the Winddown process.  The relief sought is essential to 

allow the Debtors to immediately begin implementing an orderly wind down of their operations 

in accordance with the Liquidation Budget.  As detailed below, the Debtors have satisfied the 

standards for the relief they are seeking and respectfully request that the Court grant this 

Motion.4  

FACTS RELEVANT TO THIS MOTION 

A. The 1113/1114 Litigation and Third Party Investor Process 

14. On January 25, 2012, the Debtors filed their Motion to (A) Reject Certain 

Collective Bargaining Agreements and (B) Modify Certain Retiree Benefit Obligations, Pursuant 

to Sections 1113(c) and 1114(g) of the Bankruptcy Code [Docket No. 174] (the "Initial IBT/BCT 

Motion"), seeking authority to modify their collective bargaining agreements with the local 

affiliates of their two largest unions, the International Brotherhood of Teamsters (the 

international union, together with its local affiliates, the "IBT") and the Bakery, Confectionery, 

Tobacco Workers and Grain Millers International Union (the international union, together with 

its local affiliates, the "BCT").  Through the Initial IBT/BCT Motion, the Debtors sought to 

modify the compensation packages provided to their IBT- and BCT-represented employees to 

levels on par with similarly-situated workers and to modify the work rules that impeded the 

efficient operation of the Debtors' business.  In addition, the Debtors sought to exit all but two of 

the multiemployer pension plans covering their IBT-represented employees and all 

multiemployer pension plans covering their BCT-represented employees, unless such 

                                                 
4  This Motion is supported by the Declaration of Gregory F. Rayburn in Support of the Emergency Motion 

and Memorandum of Law of Debtors and Debtors in Possession Pursuant to Section 1113(e) of the 
Bankruptcy Code (the "Rayburn Decl.") and the Declaration of Charles W. Carroll in Support of the 
Emergency Motion and Memorandum of Law of Debtors and Debtors in Possession Pursuant to Section 
1113(e) of the Bankruptcy Code (the "Carroll Decl."), which are attached hereto as Exhibit A and Exhibit B, 
respectively. 
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multiemployer pension plans agreed to meet certain conditions.  The Debtors hoped that the 

relief sought in the Initial IBT/BCT Motion would allow them to secure the outside investment 

necessary to reorganize as a going concern. 

15. In the months after the Petition Date, the Debtors' investment banker, 

Perella Weinberg Partners LP, contacted 41 parties in an attempt to locate an investor willing to 

provide the capital the Debtors need to emerge from bankruptcy with any hope of long-term 

viability.  Despite this comprehensive investor solicitation process, only one viable outside 

investor emerged by the spring of 2012.  And that potential investor made its investment 

proposal contingent upon the Debtors modifying their collective bargaining agreements and, 

among other things, exiting all but a few of the multiemployer pension plans in which they 

currently participate.  Rayburn Decl. at ¶ 6. 

16. Between April 17 and April 19, 2012, the Court held an evidentiary 

hearing to consider the Initial IBT/BCT Motion with respect to the IBT CBAs.  The BCT did not 

contest the Initial IBT/BCT Motion. 

17. On April 23, 2012, the Debtors filed the Second Motion of Debtors and 

Debtors in Possession to Reject Certain Collective Bargaining Agreements Pursuant to Section 

1113(c) of the Bankruptcy Code [Docket No. 777] (the "Other Unions 1113 Motion"), seeking 

authority to modify their collective bargaining with their 10 unions other than the IBT and the 

BCT (the "Other Unions").5  Through the Other Unions 1113 Motion, and similar to the Initial 

IBT/BCT Motion, the Debtors sought to modify the compensation packages provided to their 

Other Union-represented employees to levels on par with similarly-situated workers and to 

modify the work rules that impeded the efficient operation of the Debtors'  business.  In addition, 

                                                 
5  A list of the Other Unions is attached hereto as Exhibit C. 
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the Debtors sought to exit the multiemployer pension plans covering their Other Union-

represented employees, unless such multiemployer pension plans agreed to meet certain 

conditions.  Three of the Other Unions did not contest the Other Unions 1113 Motion. 

18. On May 4, 2012, the Court entered an order granting the Initial IBT/BCT 

Motion with respect to the BCT [Docket No. 848].  Pursuant to the May 4, 2012 order, the 

Debtors were "authorized, but not directed" to reject their collective bargaining agreements with 

the BCT, other than those collective bargaining agreements that had terminated prior to the 

hearing to consider the Initial IBT/BCT Motion.  On May 31, 2012, the Court issued a second 

order [Docket No. 1058], which clarified which collective bargaining agreements had terminated 

prior to the hearing to consider the Initial IBT/BCT Motion and authorized, but did not direct, the 

Debtors to reject the collective bargaining agreements that had not terminated. 

19. On May 14, 2012, the Court issued an opinion with respect to the portion 

of the Initial IBT/BCT Motion seeking to reject the Debtors' collective bargaining agreements 

with the IBT.  See Hearing Transcript dated May 14, 2012 [Docket No. 1416].  The Court held 

that the Debtors had satisfied section 1113's procedural requirements.  In addition, the Court held 

that the Debtors' proposal to withdraw from the IBT-affiliated multiemployer pension plans and 

re-enter only two of the IBT-affiliated multiemployer pension plans satisfied the substantive 

requirements of section 1113, with but one exception.  Id. at 121-24.  Specifically, the Court 

found that the IBT had good cause to reject the Debtors' pension proposal because, among other 

reasons, the Debtors were not required to contribute to the IBT-affiliated multiemployer pension 

plans on behalf of newly-hired employees. 

20. Following the Court's rulings with respect to the Initial IBT/BCT Motion, 

the Debtors held discussions on an expedited basis with the IBT, certain of their key lenders and 
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the one potential outside equity investor that had made a viable proposal.6  During these 

discussions, the IBT indicated that, notwithstanding the Court's May 14, 2012 ruling, its 

participation in any reorganization plan was conditioned upon the Debtors remaining in all of the 

IBT-affiliated multiemployer pension plans.  In response, the one potential outside investor 

indicated that it was no longer willing to invest.  Rayburn Decl. at ¶ 7. 

21. It thus became clear that no outside investors are interested in funding the 

Debtors' reorganization.  Nonetheless, the Debtors and certain of their key lenders contacted the 

IBT and the BCT to see if it would be possible to reach an alternative comprehensive plan that 

would allow the Debtors to emerge from bankruptcy as a going concern.  Rayburn Decl. at ¶ 8. 

22. The IBT agreed to reconvene negotiations immediately.  The BCT, on the 

other hand, declined to do so, choosing instead to wait until the Debtors' negotiations with the 

IBT had concluded.  On August 11, 2012, following three additional months of negotiations, the 

IBT agreed to submit the Debtors' revised last, best, final proposal (the "IBT LBFO") to its 

members for ratification.  Rayburn Decl. at ¶ 9. 

23. After completing negotiations with the IBT, the Debtors presented the 

BCT with a proposal to modify their collective bargaining agreements with the BCT.  The terms 

of the proposal to the BCT mirrored those of the IBT LBFO, with a few exceptions to account 

for, among other things, differences between the terms of the IBT and BCT collective bargaining 

agreements.  On August 29, 2012, the Debtors made their last, best, final offer to the BCT 

(the "BCT LBFO"), which incorporated several modifications proposed by the BCT.  Later that 

                                                 
6  In part because of their inability to modify their collective bargaining agreements with the IBT, the Debtors 

failed to meet certain of the milestones in the DIP Credit Agreement.  Such failure would have ordinarily 
constituted an event of default under the DIP Credit Agreement, but the lenders under the DIP Credit 
Agreement (the "DIP Lenders") continued to support the Debtors' ongoing restructuring efforts through a 
series of short- and medium-term waivers so that the Debtors and their key constituents could continue to 
seek a negotiated resolution that would allow the Debtors to emerge from bankruptcy as a going concern. 
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day, the BCT notified the Debtors that it would submit the BCT LBFO to its local affiliates for a 

membership vote.  Rayburn Decl. at ¶ 10. 

24. In August and September 2012, the Debtors also continued to engage in 

negotiations with all of the Other Unions in an attempt to modify consensually their collective 

bargaining agreements with the Other Unions and presented the Other Unions with their last, 

best, final offers (the "Other Union LBFOs" and, together with the IBT LBFO and BCT LBFO, 

the "Reorganization LBFOs").  Rayburn Decl. at ¶ 11. 

25. On September 14, 2012, the Debtors' IBT-represented employees voted to 

ratify the IBT LBFO.  In mid- to late September, the BCT voted on whether to ratify the BCT 

LBFO, but BCT employees covered by 112 of the Debtors' 115 collective bargaining agreements 

with the BCT voted to reject the BCT LBFO.  In September 2012, the Debtors reached 

agreements with the OPEIU, UAW and USW to modify consensually their respective Other 

Union CBAs, and the members of those three Other Unions voted to ratify the proposed 

modifications.    Rayburn Decl. at ¶ 12. 

26. On September 20, 2012, the Debtors filed a motion seeking authorization 

to reject their collective bargaining agreements covering BCT employees that failed to ratify the 

BCT LBFO and for interim relief to impose certain terms and conditions with respect to the 

Debtors' terminated collective bargaining agreements with the BCT [Docket No. 1483] 

(the "Second BCT 1113/1114 Motion").   

27. On October 4, 2012, the Court entered an order granting the relief sought 

in the Second BCT 1113/1114 Motion [Docket No. 1563] with respect to the BCT collective 

bargaining agreements.  That same day, the Court entered an order authorizing the Debtors to 
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reject their collective bargaining agreements with the GMP, IAM, IBFO and UBCJA [Docket 

No. 1574]. 

28. After entry of the October 4, 2012 Orders, the GMP, the UFCW and 

certain local affiliates of the RWDSU voted to ratify the Debtors' last, best, final offer to each 

respective union.  On October 12, 2012, the Court entered an order authorizing the Debtors to 

reject their collective bargaining agreements covering the RWDSU employees that failed to 

ratify their respective Other Union LBFO [Docket No. 1610].  After that order was entered, the 

RWDSU informed the Debtors that the three local affiliates of the RWDSU that previously failed 

to ratify the Debtors' last, best, final offer would conduct a second vote to determine whether 

they would ratify the Debtors' last, best, final offer.  On October 22 and 23, 2012, those three 

local affiliates of the RWDSU voted to ratify the Debtors' last, best, final offer. 

B. Implementation Of the Reorganization LBFOs 

29. On October 21, 2012, the Debtors began to implement the terms of the 

Reorganization LBFOs for certain of their collective bargaining agreements.  On November 4, 

2012, the Debtors implemented the terms of the Reorganization LBFOs for another wave of 

collective bargaining agreements.  As a result of the implementation of wage, benefit and other 

changes, the Debtors were faced with strikes and the unfavorable labor activities described in 

paragraphs 9 and 10 above.  This adverse labor activity has caused a material impairment to the 

Debtors' business operations and rendered many of the Debtors' bakeries inoperable and unable 

to produce products for customers.  Moreover, this activity will soon cause the Debtors to lose 

access to the funding necessary to operate their businesses.  Rayburn Decl. at ¶ 13-14. 

C. The Debtors' Current Circumstances 

30. The Debtors currently intend to conduct an orderly process to sell their 

remaining assets.  One goal of this process is to sell groups of assets that can be operated on a 
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going concern basis to maximize the value of the Debtors' estates, preserve jobs and minimize 

administrative expenses.   As detailed in the Winddown Motion, to effect an orderly sale process 

the Debtors intend to continue to employ as many as 3,200 employees initially (i.e. the 

Remaining Employees), of which approximately one-half are union-represented, for a limited 

period of time.  Remaining Employees that are union-represented will assist with various tasks 

necessary to prepare the Debtors' assets for a sale (e.g., cleaning out the ovens once used to bake 

the Debtors' products).  However, certain provisions of the Debtors' collective bargaining 

agreements and/or the Reorganization LBFOs may require that jobs be offered on a seniority 

(and not skill set or knowledge base) basis or may prohibit certain Remaining Employees from 

performing tasks related to the Winddown.  Rayburn Decl. at ¶ 15. 

31. Furthermore, by the Winddown Motion, the Debtors are seeking Court 

approval of the Liquidation Budget, pursuant to which certain of the DIP Lenders have agreed to 

provide the funds necessary to effect the Winddown.  The Liquidation Budget was heavily 

negotiated between the Debtors and the DIP Lenders and represents the only potential source of 

funding for the Debtors during this period.  Rayburn Decl. at ¶ 16; Carroll Decl. at ¶ 8.   

32. The Liquidation Budget provides for the immediate payment of accrued 

payroll and employment-related taxes and for payment of certain benefits earned and services 

performed prior to the commencement of the Winddown; however, it does not contemplate 

satisfaction of future expenses that are not necessary to effect the sale process or to preserve the 

value of the Debtors' assets.  Rayburn Decl. at ¶ 17; Carroll Decl. at ¶ 9-10. 

D. Modifications to the Debtors' Obligations With Respect to Their Collective 
Bargaining Agreements 

33. The Debtors are currently in the process of making proposals to each of 

the unions representing their employees regarding the effects of having to wind down operations, 
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including to reject their collective bargaining agreements and to modify their retiree benefit 

obligations (the "Liquidation Proposals").  Because the Debtors and each respective union may 

not reach an agreement until weeks after the Winddown has commenced, if at all, the Debtors 

seek immediate relief authorizing them to modify the obligations contained in their collective 

bargaining agreements to establish the terms and conditions of employment that will be in place 

during the Winddown.  Rayburn Decl. at ¶ 18.       

34. Specifically, the Debtors seek authorization to modify their obligations 

with respect to their collective bargaining agreements as follows: 

 The Debtors shall immediately cease to have any obligation to make payments 
to the multiemployer pension plans and/or any other defined benefit 
retirement plans, defined contribution retirement plans or any other retirement 
plans, including any pension payments or obligations contemplated under the 
Reorganization LBFOs or any collective bargaining agreement; 

 The Debtors may offer work to Remaining Employees without being subject 
to the work rule and/or job classification restrictions contained in the 
Reorganization LBFOs or any collective bargaining agreement, and the 
Debtors may assign any work to any Remaining Employee without regard to 
whether that work would otherwise be non-bargaining unit work for the 
Remaining Employee; 

 The Debtors may hire temporary employees and/or third party contractors to 
complete Winddown-related tasks without being subject to any applicable 
restrictions contained in the Reorganization LBFOs or any collective 
bargaining agreement; 

 All Remaining Employees will receive wages, overtime and health and 
welfare benefits in accordance with the Wages, Daily Guarantee, Earned 
Work Credit, Health and Welfare, and W-1 and P-Plan provisions of 
Reorganization LBFOs, to the extent such provisions are included in the 
respective Remaining Employees' Reorganization LBFOs; 

 The Debtors may select which Remaining Employees may perform 
Winddown-related tasks without being restricted by any restrictions contained 
in the Reorganization LBFOs or any collective bargaining agreement, 
including with respect to seniority; 

 Remaining Employees shall not be permitted to use accrued vacation, sick 
days or personal holidays during the Winddown; 
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 Remaining Employees shall not accrue vacation, pro rata vacation, personal 
holidays, sick days, severance pay or any other payment in lieu of work for 
any hours worked during the Winddown; 

 The Debtors' wage and benefit obligations to Remaining Employees shall be 
limited to those described above and in the Debtors' employee retention plan 
(the "Retention Plan").7 

 The Debtors shall not be required to satisfy any obligation under the 
Reorganization LBFOs or any collective bargaining agreement with respect to 
the timing by which the Debtors must make any payment or provide any 
benefit to or on behalf of any current or former employee, except that the 
Debtors will pay regular wages and provide health and welfare benefits to or 
on behalf of Remaining Employees as set forth above.8 

Rayburn Decl. at ¶ 19. 

35. These modifications are essential to allow the Debtors to utilize the 

services of the Remaining Employees with the skill set and knowledge base necessary to 

implement the Winddown.  The modifications are also essential to allow the Debtors to comply 

with the Liquidation Budget, which, as described above, is their only potential source of funding 

for an orderly sale process.  Rayburn Decl. at ¶ 20; Carroll Decl. at ¶ 8-10. 

E. The 1113 Waivers in the Reorganization LBFOs 

36. Pursuant to the Reorganization LBFOs, the Debtors agreed to assume their 

prepetition collective bargaining agreements, as modified by the terms and conditions contained 

in the Reorganization LBFOs, on the effective date of a plan of reorganization.  See, e.g., IBT 

LBFO at § (X)(1) ("The Modified CBAs will be assumed pursuant to 11 U.S.C. § 1113 under a 

plan of reorganization.").  The Reorganization LBFOs all contain waivers by which the Debtors 

agreed not to seek additional relief pursuant to section 1113 of the Bankruptcy Code under 

defined circumstances.  However, the waiver of the Debtors' rights applies only while the 

                                                 
7  The Retention Plan is attached to the Winddown Motion as Exhibit I. 

8  The Debtors are still in the process of analyzing the terms and conditions of the underlying collective 
bargaining agreements to determine the validity and amount of any such obligation. 
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Debtors are attempting to reorganize.  See, e.g., IBT LBFO at § (DD) (the section 1113 waiver is 

applicable "as long as the Company is continuing to pursue a chapter 11 plan contemplating the 

reorganization described in [the IBT LBFO] rather than a sale of substantially all of its 

assets/liquidation…").  The Debtors are no longer attempting to reorganize; accordingly, the 

waiver is of no effect, and the Debtors believe there is nothing in their collective bargaining 

agreements, as modified by the Reorganization LBFOs, which precludes them from seeking 

additional relief pursuant to section 1113(e) of the Bankruptcy Code.  

ARGUMENT 

I. The Debtors Are Entitled To Relief From Their Collective Bargaining Agreements 
Pursuant To Section 1113(e) of the Bankruptcy Code  

37. The Debtors seek relief, pursuant to section 1113(e) of the Bankruptcy 

Code, authorizing them to modify their obligations set forth in their collective bargaining 

agreements (as such obligations were modified by the Reorganization LBFOs) until the Debtors 

reach a consensual agreement with their unions to modify their collective bargaining agreements 

or the Debtors complete the Winddown process.  A debtor is entitled to relief under section 

1113(e) if it can demonstrate that the requested relief is essential either (a) "to the continuation 

of the debtor's business," or (b) "in order to avoid irreparable damage to the estate."  11 U.S.C. § 

1113(e) (emphasis added); see In re United Press Int'l, Inc., 134 B.R. 507, 514 (Bankr. S.D.N.Y. 

1991) ("There is a difference between the continuation of the debtor's business and irreparable 

damage to the estate. . . . [A] debtor need only meet one of the statutory standards without having 

met the other."); cf. In re Ionosphere Clubs, Inc., 134 B.R. 515, 526 (Bankr. S.D.N.Y. 1991) 

(holding that relief was appropriate under section 1114(h) in order to avoid immediate 

liquidation and to preserve the value of the estate). 
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38. Section 1113(e) relief is available any time after a debtor files its 

bankruptcy petition.  Beckley Coal Mining Co. v. United Mine Workers of Am., 98 B.R. 690, 

694 (D. Del. 1988) ("A debtor may request interim relief at any time after it commences a 

chapter 11 case.").  The only procedural requirements for granting relief under section 1113(e) 

are notice and a hearing.  United Food & Commercial Workers Union, Local 328, AFL-CIO v. 

Almac's Inc., 90 F.3d 1, 6 (1st Cir. 1996) ("Only the basic procedural safeguards, 'notice and a 

hearing,' are required.").   

39. In Ionosphere, Eastern Airlines, a liquidating chapter 11 debtor, sought 

interim relief from its retiree benefit obligations under section 1114(h) (i.e., the corollary to 

section 1113(e) that addresses non-pension retiree benefits).  The chapter 11 trustee argued that 

payment of Eastern's retiree benefits at the contracted levels would force the company to  convert 

to chapter 7 and result in a significant reduction in the value of the debtor's estate.  The 

Bankruptcy Court held that: 

From this record it is clear that [payments to retirees] must be 
reduced given the dire condition of the estate . . . [G]iven the 
current posture of the estate, the danger of a precipitous conversion 
of the case to Chapter 7, all of the retirees and others are put at 
such a risk that the irreparable harm is clear . . . [I]t is clear that the 
ultimate value of the estate would be severely compromised to the 
detriment of all parties in interest, retirees and others alike . . . 
I find that the requirements of Section 1114(h) have been met, that 
without the interim modifications there will be irreparable damage 
to the estate.  Id. at 100-03. 

See Transcript of Hearing on Motion by Trustee for Relief from Retiree Benefits Pursuant to 

Section 1114(g) of Bankruptcy Code at 14, In re Ionosphere Clubs, Inc., No. 89-10449 (Bankr. 

S.D.N.Y. May 22, 1991, attached hereto as Exhibit D. 

40. Similar to Ionosphere, the relief requested here is essential to avoid 

irreparable damage to the Debtors' estates.  The Debtors have now had to cease their operations 
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and will sell their assets.   Such a sale process is necessary to allow the Debtors to maximize the 

value of their estates.  Here, the requested relief is essential to ensure that the Debtors can select 

Remaining Employees with the right skill set and knowledge base to perform the tasks necessary 

to implement the Winddown.   As detailed above, the provisions of the Debtors' collective 

bargaining agreements (as such provisions were modified by the Reorganization LBFOs) may 

require that jobs be offered on a seniority (and not skill set or knowledge base) basis or may 

prohibit certain Remaining Employees from performing certain tasks related to the Winddown.  

The relief would eliminate such restrictions and allow the Debtors to implement the Winddown 

that is critical to maximizing the value of their estates. 

41. Moreover, the relief sought here is essential because the Debtors will be 

unable to maximize the value of their estates if Remaining Employees are permitted to use 

accrued vacation, sick days and/or personal holidays during the Winddown.  As detailed in the 

Winddown Motion, the ability to maximize value in the Winddown depends on the expeditious 

completion of all Winddown-related tasks.  Allowing Remaining Employees to take vacation, 

sick days and/or personal holidays would only serve to delay the completion of those tasks.   

42. In addition, as described above, the Liquidation Budget and the use of 

cash collateral thereunder represents the Debtors' only available source of funding.   That budget 

does not permit the payment of costs (including those costs that arise out of collective bargaining 

agreements) that will not directly benefit the Debtors' orderly sale process.  The relief sought  

here seeks to modify the obligations set forth in the collective bargaining agreements (as such 

obligations were modified by the Reorganization LBFOs) to eliminate any obligation to currently 

pay the Debtors may have that are not contemplated by the Liquidated Budget (including any 

obligations to immediately pay accrued severance or vacation).  If these modifications are not 
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implemented, the Debtors will be unable to comply with the Liquidation Budget, and, with no 

other available sources of funding, a disorderly and chaotic process would ensue. 

NOTICE 

43. Pursuant to the Administrative Order, Pursuant to Rule 1015(c) of the 

Federal Rules of Bankruptcy Procedure, Establishing Case Management and Scheduling 

Procedures (Docket No. 371) (the "Case Management Order"), entered on February 21, 2012, 

notice of this Motion and all supporting declarations has been given to:  (a) the parties identified 

on the Special Service List and the General Service List (as such terms are defined in the Case 

Management Order); (b) counsel to the IBT; (c) counsel to the BCT and (d) counsel to each of 

the Other Unions.  The Debtors submit that no other or further notice need be provided.   
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  WHEREFORE, the Debtors respectfully request that the Court (i) enter an order 

substantially in the form attached hereto as Exhibit E, granting the relief requested herein; and 

(ii) grant such other and further relief to the Debtors as the Court may deem proper. 

 

Dated:  November 16, 2012 
New York, New York 

 
Respectfully submitted, 
 

   /s/     Corinne Ball                              
Corinne Ball 
Heather Lennox  
Lisa Laukitis 
Veerle Roovers 
JONES DAY 
222 East 41st Street 
New York, New York  10017 
Telephone:  (212) 326-3939 
Facsimile:  (212) 755-7306 
 
  - and - 
 
Ryan T. Routh 
JONES DAY 
North Point 
901 Lakeside Avenue 
Cleveland, Ohio  44114 
Telephone:  (216) 586-3939 
Facsimile:  (216) 579-0212 
 
ATTORNEYS FOR DEBTORS AND 
DEBTORS IN POSSESSION 
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EXHIBIT A 

 

RAYBURN DECLARATION 
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JONES DAY  
222 East 41st Street 
New York, New York  10017  
Telephone:  (212) 326-3939 
Facsimile:  (212) 755-7306 
Corinne Ball  
Heather Lennox 
Lisa Laukitis 
Veerle Roovers 

  - and - 

JONES DAY 
901 Lakeside Avenue 
Cleveland, Ohio  44114 
Telephone:  (216) 586-3939 
Facsimile:  (216) 579-0212 
Ryan T. Routh 

Attorneys for Debtors and 
Debtors in Possession 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------------------------------
 
In re 
 
Hostess Brands, Inc., et al.,1 

 Debtors. 

---------------------------------------------------------------

x 
: 
: 
: 
: 
: 
: 
: 
x 

 
 
Chapter 11 
 
Case No. 12-22052 (RDD) 
 
(Jointly Administered) 

DECLARATION OF GREGORY F. RAYBURN  
IN SUPPORT OF EMERGENCY MOTION AND  

MEMORANDUM OF LAW OF DEBTORS AND DEBTORS IN 
 POSSESSION PURSUANT TO SECTION 1113(E) OF THE BANKRUPTCY CODE 

 

                                                 
1  The Debtors are the following six entities (the last four digits of their respective taxpayer identification 

numbers follow in parentheses):  Hostess Brands, Inc. (0322), IBC Sales Corporation (3634), IBC Services, 
LLC (3639), IBC Trucking, LLC (8328), Interstate Brands Corporation (6705) and MCF Legacy, Inc. 
(0599). 
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I, Gregory F. Rayburn, declare under penalty of perjury as follows, pursuant to 

the provisions of 28 U.S.C. § 1746: 

1. On March 7, 2012, the board of directors of Hostess Brands, Inc. (together 

with the other above-captioned debtors, "Hostess") voted to appoint me Chief Executive Officer 

and member of the board of directors of Hostess Brands, Inc., effective as of March 9, 2012.  I 

served as Hostess Brands, Inc.'s Chief Restructuring Officer from February 22, 2012 through 

March 8, 2012.   

2. I am the Managing Partner of Kobi Partners, LLC, a restructuring advisory 

services firm.  I have over 29 years of experience in the reorganization and restructuring of 

companies.  I have served as chief executive officer or chief restructuring officer for several 

companies in financially distressed situations, including New York City Off Track Betting 

Association, Magna Entertainment Corporation, aaiPharma, WorldCom and Sunterra 

Corporation.  Most recently, I served as the Chief Restructuring Officer of Indianapolis Downs, 

LLC. 

3. I am a licensed certified public accountant, with my professional 

accounting status currently non-practicing.  I also have testified and have been qualified as an 

expert witness in federal and state courts on various issues, including business viability, valuation, 

strategic plan assessment, damages, bankruptcy and reorganization. 

4. I make this declaration in support of the Emergency Motion and 

Memorandum of Law of Debtors and Debtors in Possession Pursuant to Section 1113(e) of the 

Bankruptcy Code (the "Motion").2  Except as otherwise indicated, all facts set forth in this 

declaration are based on my personal knowledge, my review of relevant documents, my opinion, 

                                                 
2  Capitalized terms used but not defined herein are ascribed the meanings given to them in the Motion. 
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my experience as a restructuring advisor or my conversations with Hostess' employees and/or 

advisors working at my direction.  If called on to testify, I could and would testify to the facts set 

forth herein. 

I. The Section 1113/1114 Litigation and Third Party Investor Process 

5. On January 25, 2012, Hostess filed a motion (the "Initial IBT/BCT 

Motion") seeking authority to modify its collective bargaining agreements with its two largest 

unions, the International Brotherhood of Teamsters (the international union, together with its local 

affiliates, the "IBT") and the Bakery, Confectionery, Tobacco Workers and Grain Millers 

International Union (the international union, together with its local affiliates, the "BCT").  

Through the Initial IBT/BCT Motion, Hostess sought to modify the compensation packages 

provided to its IBT- and BCT-represented employees to levels on par with similarly-situated 

workers and to modify the work rules that impeded the efficient operation of Hostess' business.  

In addition, Hostess sought to exit all but two of the multiemployer pension plans covering its 

IBT-represented employees and all multiemployer pension plans covering its BCT-represented 

employees, unless such multiemployer pension plans agreed to meet certain conditions.  The 

Debtors hoped that the relief sought in the Initial IBT/BCT Motion would allow them to secure 

the outside investment necessary to reorganize as a going concern. 

6. In the months after the Petition Date, Hostess' investment banker, Perella 

Weinberg Partners LP, contacted 41 parties in an attempt to locate an investor willing to provide 

the capital the Debtors need to emerge from bankruptcy with any hope of long-term viability.  

Despite this comprehensive investor solicitation process, only one viable outside investor 

emerged by the spring of 2012.  And that potential investor made its investment proposal 

contingent upon Hostess modifying its collective bargaining agreements (the "CBAs") with the 
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IBT, the BCT and Hostess' ten other unions (the "Other Unions") and, among other things, exiting 

all but a few of the multiemployer pension plans ("MEPPs") in which it currently participates.   

7. On May 14, 2012, the Court denied the Initial IBT/BCT Motion with 

respect to the IBT.  Following that decision, Hostess held discussions, in which I participated, 

with the IBT, certain of Hostess' key lenders and the only potential outside equity investor that 

had made a viable proposal.  During these discussions, the IBT indicated that its participation in 

any reorganization plan was conditioned upon Hostess remaining in all of the IBT MEPPs.  In 

response, our only viable outside investor indicated that it was no longer willing to invest in 

Hostess. 

8. It thus became clear that no outside investors are interested in funding 

Hostess' reorganization.  Nonetheless, I, together with representatives of certain of Hostess' key 

lenders, contacted the IBT and the BCT to see if it would be possible to reach an alternative 

comprehensive plan that would allow Hostess to emerge from bankruptcy as a going concern. 

9. Over the next three months, representatives of Hostess, including myself, 

and certain of our key lenders negotiated with the IBT's negotiating committee regarding 

modifications to Hostess' collective bargaining agreements that our lenders would require in order 

to provide continued support.3  On August 11, 2012, the IBT's negotiating committee agreed to 

submit Hostess' last, best, final proposal (the "IBT LBFO") to its members for ratification. 

10. During the following week, Hostess and representatives of certain of our 

key lenders began to negotiate with the BCT regarding similar modifications to the BCT CBAs.  

On August 29, 2012, we made a last, best, final proposal (the  "BCT LBFO") to the BCT, which 

                                                 
3  Hostess offered to negotiate simultaneously with representatives of the BCT, but the BCT declined our 

offer, choosing instead to wait until our negotiations with the IBT had concluded.   
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incorporated several modifications proposed by the BCT.  Later that day, the BCT notified us that 

it would submit the BCT LBFO to its local affiliates for a membership vote.  

11. In August and September 2012, Hostess also continued to engage in 

negotiations with all of the Other Unions in an attempt to modify consensually its collective 

bargaining agreements with the Other Unions and presented the Other Unions with our last, best, 

final offers (the "Other Union LBFOs" and, together with the IBT LBFO and BCT LBFO, 

the "Reorganization LBFOs"). 

12. On September 14, 2012, Hostess' IBT-represented employees voted to 

ratify the IBT LBFO.  In mid- to late September, the BCT voted on whether to ratify the BCT 

LBFO, but BCT employees covered by 112 of the Debtors' 115 collective bargaining agreements 

with the BCT voted to reject the BCT LBFO.  In September and October 2012, Hostess reached 

agreements with the GMP, OPEIU, RWDSU, UAW, UFCW and USW to modify consensually its 

respective Other Union CBAs in accordance with the Other Union LBFOs, and the members of 

those Other Unions voted to ratify the proposed modifications. 

II. Implementation of the Reorganization LBFOs 

13. Beginning on October 21, 2012, Hostess began implementing the 

modifications to the CBAs.  On November 7, 2012, Hostess began to receive strike notices from 

various local unions affiliated with the BCT.  On November 8, 2012, Hostess received a strike 

notice from the International Union of Operating Engineers and Service Employees.  Between 

November 9 and November 13, 2012, various local unions affiliated with the BCT commenced 

strikes at 12 of Hostess' bakeries.  At another 12 bakeries, picket lines were set up by striking 

BCT workers, and certain BCT and other unionized workers at those bakeries chose to honor the 

picket lines by not reporting for work.  As a result, production was significantly disrupted at the 

24 bakeries impacted by the strikes; however many of the impacted bakeries remained operational 
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to varying degrees due to management filling in for production workers and, in some plants, a 

high number of employees crossing picket lines.4   

14. Since the strikes were commenced, the Debtors have urged striking 

employees to return to work.  Unfortunately, at this time, thousands of the Debtors' employees 

continue to participate in or honor strikes.  As a result, a sufficient number of Hostess' baking 

facilities have become inoperable, and Hostess is no longer able to fulfill customer orders or sell 

product at its retail stores.  Because of the material impairment of Hostess' business operations, 

Hostess will soon lose access to the funding necessary to operate its businesses, and Hostess will 

have triggered certain remedial provisions of the Final Order (I) Authorizing Debtors to (A) 

Obtain Post-Petition Financing Pursuant to 11 U.S.C. §§ 105, 361, 362 and 364 and (B) Utilize 

Cash Collateral Pursuant to 11 U.S.C. § 363, and (II) Granting Adequate Protection to Pre-

Petition Secured Parties [Docket No. 254]. 

III. Hostess' Current Circumstances 

15. Hostess currently intends to wind down its business operations and conduct 

an orderly process to sell its remaining assets (the "Winddown").  One goal of this process is to 

sell groups of assets that can be operated on a going concern basis to maximize the value of 

Hostess' estates, preserve jobs and minimize administrative expenses.   To effect an orderly sale 

process, Hostess intends to initially continue to employ as many as 3,200 employees 

(the "Remaining Employees"), of which approximately one-half are union-represented, for a 

limited period of time to perform tasks necessary to effect an orderly liquidation.  Such tasks will 

include cleaning ovens, "mothballing" Hostess' baking facilities, selling excess finished goods and 

                                                 
4  On November 12, 2012, Hostess was forced to permanently close its baking facilities located in Cincinnati, 

Ohio; Seattle, Washington; and St. Louis, Missouri because they had insufficient manpower to continue to 
bake goods at those facilities; instead, production for customers in those geographic areas was shifted to 
other facilities. 
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ingredients and vacating leased retail stores and depots.  However, certain provisions of Hostess' 

collective bargaining agreements and/or the Reorganization LBFOs may require that jobs be 

offered on a seniority (and not skill set or knowledge base) basis or may prohibit certain 

Remaining Employees from performing tasks related to the Winddown. 

16. Furthermore, Hostess filed a motion seeking Court approval of a 

liquidation budget (the "Liquidation Budget"), pursuant to which certain of Hostess' postpetition 

lenders have agreed to provide the funds necessary to effect the Winddown.  The Liquidation 

Budget was heavily negotiated between Hostess and its postpetition lenders and represents the 

only potential source of funding for Hostess during this period. 

17. The Liquidation Budget provides for the immediate payment of accrued 

payroll and employment-related taxes and for payment of certain benefits earned and services 

performed prior to the commencement of the Winddown; however, it does not contemplate 

satisfaction of future expenses that are not necessary to effect the sale process or to preserve the 

value of Hostess' assets. 

IV. Modifications to Hostess' Obligations With Respect to Its  
Collective Bargaining Agreements 

18. Hostess is currently in the process of making proposals to each of the 

unions representing its employees regarding the effects of having to wind down operations, 

including to reject its collective bargaining agreements and to modify its retiree benefit 

obligations (the "Liquidation Proposals").  Because the Debtors and each respective union may 

not reach an agreement until weeks after the Winddown has commenced, if at all, Hostess seeks 

immediate relief authorizing it to modify the obligations contained in its collective bargaining 

agreements to establish the terms and conditions of employment that will be in place during the 

Winddown. 
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19. Specifically, Hostess seeks authorization to modify its obligations with 

respect to its collective bargaining agreements as follows: 

 Hostess shall immediately cease to have any obligation to make payments to 
the multiemployer pension plans and/or any other defined benefit retirement 
plans, defined contribution retirement plans or any other retirement plans, 
including any pension payments or obligations contemplated under the 
Reorganization LBFOs or any collective bargaining agreement; 

 Hostess may offer work to Remaining Employees without being subject to the 
work rule and/or job classification restrictions contained in the Reorganization 
LBFOs or any collective bargaining agreement; 

 Hostess may hire temporary employees and/or third party contractors to 
complete Winddown-related tasks without being subject to any applicable 
restrictions contained in the Reorganization LBFOs or any collective 
bargaining agreement; 

 All Remaining Employees will receive wages, overtime and health and 
welfare benefits in accordance with the Wages, Daily Guarantee, Earned 
Work Credit, Health and Welfare, and W-1 and P-Plan provisions of 
Reorganization LBFOs, to the extent such provisions are included in the 
respective Remaining Employees' Reorganization LBFOs; 

 Hostess may select which Remaining Employees may perform Winddown-
related tasks without being restricted by any restrictions contained in the 
Reorganization LBFOs or any collective bargaining agreement, including with 
respect to seniority; 

 Remaining Employees shall not be permitted to use accrued vacation, sick 
days or personal holidays during the Winddown; 

 Remaining Employees shall not accrue vacation, pro rata vacation, personal 
holidays, sick days, severance pay or any other payment in lieu of work for 
any hours worked during the Winddown; 

 The Debtors' wage and benefit obligations to Remaining Employees shall be 
limited to those described above and in the Debtors' employee retention plan 
(the "Retention Plan");5 

                                                 
5  The Retention Plan is attached as Exhibit I to the Emergency Motion of Debtors and Debtors in Possession 

For Interim and Final Orders, Pursuant to Sections 105, 363, 365 and 503(c) of the Bankruptcy Code:  
(A) Approving (I) A Plan to Wind Down the Debtors' Businesses, (II) the Sale of Certain Assets, (III) 
Going-Out-of-Business Sales at the Debtors' Retail Stores, (IV) The Debtors' Non-Consensual Use of Cash 
Collateral and Modifications to the Final DIP Order, (V) An Employee Retention Plan, (VI) A 
Management Incentive Plan, (VII) Protections for Certain Employees Implementing the Winddown of the 
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 Hostess shall not be required to satisfy any obligation under the 
Reorganization LBFOs or any collective bargaining agreement with respect to 
the timing by which Hostess must make any payment or provide any benefit 
to or on behalf of any current or former employee, except that Hostess will 
pay regular wages and provide health and welfare benefits to or on behalf of 
Remaining Employees as set forth above. 

20. These modifications are essential to allow Hostess to utilize the services of 

the Remaining Employees with the skill set and knowledge base necessary to implement the 

Winddown.  The modifications are also essential to allow the Debtors to comply with the 

Liquidation Budget, which, as described above, is their only potential source of funding for an 

orderly sale process. 

 

 
Dated: November 16, 2012 
 

 
                     /s/  Gregory F. Rayburn 

 Gregory F. Rayburn 

 

 
(continued…) 
 
 
 

Debtors' Businesses, (VIII) The Use of Certain Third Party Contractors and (IX) Procedures for the 
Expedited Rejection of Other Contracts and Leases; and (B) Authorizing the Debtors to Take Any and All 
Actions Necessary to Implement the Winddown, filed concurrently herewith. 
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EXHIBIT B 

 

CARROLL DECLARATION 
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JONES DAY 
222 East 41st Street 
New York, New York  10017 
Telephone:  (212) 326-3939 
Facsimile:    (212) 755-7306 
Corinne Ball 
Heather Lennox 
Lisa Laukitis 
Veerle Roovers 
 

  - and - 
 

JONES DAY 
North Point 
901 Lakeside Avenue 
Cleveland, Ohio  44114 
Telephone:  (216) 586-3939 
Facsimile:  (216) 579-0212 
Ryan T. Routh 
 

Attorneys for Debtors  
and Debtors in Possession 

 

 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------------------------------
 
In re 
 
Hostess Brands, Inc., et al.,1 

 Debtors. 

---------------------------------------------------------------

x 
: 
: 
: 
: 
: 
: 
: 
x 

 
 
Chapter 11 
 
Case No. 12-22052 (RDD) 
 
(Jointly Administered) 

DECLARATION OF CHARLES W. CARROLL  
IN SUPPORT OF EMERGENCY MOTION AND  

MEMORANDUM OF LAW OF DEBTORS AND DEBTORS IN  
POSSESSION PURSUANT TO SECTION 1113(E) OF THE BANKRUPTCY CODE 

                                                 
1  The Debtors are the following six entities (the last four digits of their respective taxpayer identification 

numbers follow in parentheses):  Hostess Brands, Inc. (0322), IBC Sales Corporation (3634), IBC Services, 
LLC (3639), IBC Trucking, LLC (8328), Interstate Brands Corporation (6705) and MCF Legacy, Inc. 
(0599).  
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I, Charles W. Carroll, declare under penalty of perjury as follows, pursuant to the 

provisions of 28 U.S.C. § 1746: 

1. I am a senior managing director at FTI Consulting, Inc. ("FTI"), a business 

advisory firm serving as financial advisors to Hostess Brands, Inc. and the other above-captioned 

debtors and debtors-in-possession (collectively, the "Debtors" or "Hostess").  For the past twenty 

years, I have provided financial advisory services to companies and their stakeholders in a 

variety of industries, and I have completed more than 60 restructuring assignments during that 

time.  The scope of this work includes business diagnostics and strategic plan development, 

capital structure review, cash management, corporate overhead review and reduction 

implementation, debt negotiations and repayment strategies, financial statement analysis, 

financial projection development, valuation (including liquidation analysis), bankruptcy 

preparation and plan of reorganization formation and negotiation. 

2. Prior to joining FTI in 2002, I worked in the U.S. division of 

PricewaterhouseCoopers' ("PwC") Business Recovery Services group.  Before that, I worked in 

PwC's Assurance and Business Advisory Services group performing audits of financial services 

clients, including securities brokers and dealers, mortgage companies and life insurance 

companies.  Prior to joining PwC, I was a financial analyst for a national real estate development 

and management firm.   

3. My notable engagements include American Plumbing & Mechanical; 

Club Corp.; Discovery Zone; Encompass Services; GasMark; Global Power Equipment Group; 

Integrated Electrical Services; Midcon Offshore; Minorplanet Systems; NR Marine; Orthodontic 

Centers of America; Patriot Coal; Pillowtex; Q-Entertainment; Quality Beverage; Reliant 

Energy; and Sun Healthcare.  Further, I have provided advice to companies operating in the retail 
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industry, including matters with Bruno's, Fiesta Supermarkets, 50-Off Stores, Homeland Stores, 

Stanley Stores and Blockbuster, Inc. 

4. I received an M.A. in accounting from the University of Texas at Austin 

and a B.S. in finance from Southwest Texas State University.  I am a certified insolvency and 

restructuring advisor, certified public accountant and certified turnaround professional.  I am a 

member of the Association of Insolvency & Restructuring Advisors, the Texas Society of 

Certified Public Accountants and the Turnaround Management Association. 

5. I submit this Declaration in support of the Emergency Motion and 

Memorandum of Law of Debtors and Debtors in Possession Pursuant to Section 1113(e) of the 

Bankruptcy Code (the "Motion").  Except as otherwise indicated, all facts set forth in this 

Declaration are based upon my personal knowledge, my review of relevant documents, my 

experience with the Debtors' businesses or my conversations with the Debtors' employees.  If 

called on to testify, I could and would testify to the facts and opinions set forth herein.   

I. The Winddown of the Debtors' Businesses 

6. Over the last several months, my team at FTI and I have spent a 

substantial amount of time working with the Debtors and their other advisors to develop a 

contingency plan to wind down the Debtors' businesses and assets in the event that the Debtors 

determined that it was no longer feasible for them to reorganize as a going concern (the 

"Winddown").  The details of the Winddown are set forth in:  (a) my Declaration in support of 

the Emergency Motion of Debtors and Debtors in Possession For Interim and Final Orders, 

Pursuant to Sections 105, 363, 365 and 503(c) of the Bankruptcy Code:  (A) Approving (I) A 

Plan to Wind Down the Debtors' Businesses, (II) the Sale of Certain Assets, (III) Going-Out-of-

Business Sales at the Debtors' Retail Stores, (IV) The Debtors' Non-Consensual Use of Cash 
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Collateral and Modifications to the Final DIP Order, (V) An Employee Retention Plan, (VI) A 

Management Incentive Plan, (VII) Protections for Certain Employees Implementing the 

Winddown of the Debtors' Businesses, (VIII) The Use of Certain Third Party Contractors and 

(IX) Procedures for the Expedited Rejection of Other Contracts and Leases; and (B) Authorizing 

the Debtors to Take Any and All Actions Necessary to Implement the Winddown and (b) the 

summary of the Winddown, which were filed concurrently herewith and are incorporated herein 

by reference. 

7. Between November 9 and November 13, 2012, local affiliates of the 

Bakery, Confectionery, Tobacco Workers and Grain Millers International Union commenced 

strikes at the Debtors' bakeries involving a sufficient number of employees to render the Debtors' 

bakeries inoperable.  The strike has left the Debtors unable to fulfill orders to customers or sell 

product at their retail stores.  Because of the material impairment of the Debtors' business 

operations, the Debtors will soon lose access to the funding necessary to operate their businesses, 

and the Debtors will have triggered certain remedial provisions the Final Order (I) Authorizing 

Debtors to (A) Obtain Post-Petition Financing Pursuant to 11 U.S.C. §§ 105, 361, 362 and 364 

and (B) Utilize Cash Collateral Pursuant to 11 U.S.C. § 363, and (II) Granting Adequate 

Protection to Pre-Petition Secured Parties [Docket No. 254].   

8. The Debtors' current postpetition lenders have agreed to provide the 

funding necessary to implement the Winddown, but their provision of funding is contingent upon 

heavily-negotiated terms and conditions that are set forth in the liquidation budget (the 

"Liquidation Budget") agreed to by the Debtors and certain of their postpetition lenders.  The 

Liquidation Budget represents the Debtors' only potential source of funding for the Winddown, 

and provides funding only for expenses necessary to effectuate the Winddown, including, among 
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other things:  (a) the completion of tasks and implementation of procedures to preserve, maintain 

and protect the Debtors' assets pending ultimate liquidation; (b) the return, sale or disposal of 

certain of the Debtors' perishable ingredients and generic packaging; (c) the continued 

employment of up to 3,200 employees for a limited period of time to oversee the Winddown; 

(d) the provision of retention payments to retain non-senior management employees and 

incentive payments to certain corporate officers and/or high-level managers to motivate and 

encourage such employees to complete and achieve certain tasks and goals associated with the 

Winddown; and (e) the use of certain third-party contractors (e.g., security personnel; barricade 

providers; millwright labor; transportation/logistics personnel; environmental consultants; and 

temporary finance and accounting staff) where necessary to implement the Winddown. 

9. The Liquidation Budget does not provide for, and the postpetition lenders 

have not agreed to satisfy, payment of any future expenses that are not necessary to effect the 

contemplated sale process or to preserve the value of the Debtors' assets.  If the Debtors were 

forced to pay such expenses, the Debtors' postpetition lenders could withdraw their support of 

the Winddown and no longer fund the Liquidation Budget. 

10. If that occurs, the Debtors, without any other viable sources of funding to 

support the Winddown, would almost certainly be forced to liquidate their assets in short order.  

That would substantially reduce the chances that the Debtors could sell certain of their assets that 

can be operated as going concern businesses which, in turn, would significantly diminish the 

chances of preserving jobs and maximizing the value of their assets for the benefit of creditors.    
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I declare under penalty of perjury, pursuant to 28 U.S.C. § 1746, that the 

foregoing declaration is true and correct. 

Dated: November 16, 2012 
 

 /s/  Charles W. Carroll 
 Charles W. Carroll 
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EXHIBIT C 

 

LIST OF OTHER UNIONS 

12-22052-rdd    Doc 1711    Filed 11/16/12    Entered 11/16/12 07:09:18    Main Document 
     Pg 37 of 148



 

NYI-4484449  

Other Union 
(International) 

Local Affiliates 

Retail, Wholesale and Department Store Union ("RWDSU") 3 

International Association of Machinists and Aerospace Workers 
("IAM") 

26 

United Food and Commercial Workers Union ("UFCW") 16 

United Automobile, Aerospace and Agricultural Implement 
Workers of America ("UAW") 

1 

International Union of Operating Engineers & Service Employees 
("IUOE") 

6 

Office & Professional Employees International Union ("OPEIU") 1 

International Brotherhood of Firemen & Oilers ("IBFO") 1 

United Brotherhood of Carpenters and Joiners of America 
("UBCJA") 

1 

United Steelworkers ("USW") 1 

Glass, Molders, Pottery, Plastics & Allied Workers International 
Union ("GMP") 

1 

TOTAL 57 
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EXHIBIT D 

 

IONOSPHERE HEARING TRANSCRIPT
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------------------------------
 
In re 
 
Hostess Brands, Inc., et al.,1 
 
 Debtors. 

---------------------------------------------------------------

x 
: 
: 
: 
: 
: 
: 
: 
x 

 
 
Chapter 11 
 
Case No. 12-22052 (RDD) 
 
(Jointly Administered) 

ORDER GRANTING EMERGENCY MOTION OF DEBTORS AND DEBTORS IN  
POSSESSION PURSUANT TO SECTION 1113(e) OF THE BANKRUPTCY CODE 

 This matter coming before the Court on the Emergency Motion of Debtors and 

Debtors in Possession Pursuant to Section 1113(e) of the Bankruptcy Code (the "Motion"),2 filed 

by the above-captioned debtors and debtors in possession (collectively, the "Debtors"); and the 

Court having reviewed the Motion and all other filings and submissions related to the Motion, 

including the declarations filed in support of the Motion; and the Court having held an 

evidentiary hearing (the "Hearing"), at which testimony and documents were admitted into the 

evidentiary record and oral arguments were made; and the Court having found that (I) the Court 

has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334, (II) this is a core 

proceeding pursuant to 28 U.S.C. § 157(b), (III) venue is proper before this Court pursuant to 

28 U.S.C. §§ 1408 and 1409 and (IV) notice of the Motion and the Hearing was sufficient under 

the circumstances; and the Court having determined that the legal and factual bases set forth in 

the Motion and all filings, submissions, exhibits, evidence admitted at the Hearing and 

proceedings made to and before the Court establish just cause for the relief granted herein; 

                                                 
1  The Debtors are the following six entities (the last four digits of their respective taxpayer identification 

numbers follow in parentheses):  Hostess Brands, Inc. (0322), IBC Sales Corporation (3634), IBC Services, 
LLC (3639), IBC Trucking, LLC (8328), Interstate Brands Corporation (6705) and MCF Legacy, Inc. 
(0599).  

2  Capitalized terms not otherwise defined herein have the meanings given to them in the Motion. 
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 IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED as set forth herein. 

2. Pursuant to 11 U.S.C. § 1113(e), the Debtors are authorized to modify the 

obligations set forth in their collective bargaining agreements until the Debtors reach a 

consensual agreement with their unions to modify their collective bargaining agreements or the 

Debtors complete the Winddown process, as set forth herein: 

 The Debtors shall immediately cease to have any obligation to make payments 
to the multiemployer pension plans and/or any other defined benefit 
retirement plans, defined contribution retirement plans or any other retirement 
plans, including any pension payments or obligations contemplated under the 
Reorganization LBFOs or any collective bargaining agreement; 

 The Debtors are authorized, but not directed, offer work to Remaining 
Employees without being subject to the work rule and/or job classification 
restrictions contained in the Reorganization LBFOs or any collective 
bargaining agreement; 

 The Debtors are authorized, but not directed, to hire temporary employees 
and/or third party contractors to complete Winddown-related tasks without 
being subject to any applicable restrictions contained in the Reorganization 
LBFOs or any collective bargaining agreement; 

 The Debtors are authorized, but not directed, to provide all Remaining 
Employees with wages, overtime and health and welfare benefits in 
accordance with the Wages, Daily Guarantee, Earned Work Credit, Health 
and Welfare, and W-1 and P-Plan provisions of Reorganization LBFOs, to the 
extent such provisions are included in the respective Remaining Employees' 
Reorganization LBFOs; 

 The Debtors are authorized, but not directed, to select which Remaining 
Employees may perform Winddown-related tasks without being restricted by 
any restrictions contained in the Reorganization LBFOs or any collective 
bargaining agreement, including with respect to seniority; 

 Remaining Employees shall not be permitted to use accrued vacation, sick 
days or personal holidays during the Winddown; 

 Remaining Employees shall not accrue vacation, pro rata vacation, personal 
holidays, sick days, severance pay or any other payment in lieu of work for 
any hours worked during the Winddown; 
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 The Debtors' wage and benefit obligations to Remaining Employees shall be 
limited to those described above and in the Debtors' employee retention plan; 

 The Debtors shall not be required to satisfy any obligation under the 
Reorganization LBFOs or any collective bargaining agreement with respect to 
the timing by which the Debtors must make any payment or provide any 
benefit to or on behalf of any current or former employee, except that the 
Debtors are authorized, but not directed, to pay regular wages and provide 
health and welfare benefits to or on behalf of Remaining Employees as set 
forth above. 

3. Nothing in this Order shall constitute, or be deemed to constitute, an 

assumption under section 1113 or any other section of the Bankruptcy Code of, or a postpetition 

re-affirmation of, any of the collective bargaining agreements or any other agreement with the 

Debtors' unions or any of their locals or affiliates. 

4. The Court retains exclusive jurisdiction with respect to all matters arising 

from or related to the interpretation, implementation and/or enforcement of this Order. 

5. The effect of this Order shall survive the conversion, dismissal and/or 

closing of these chapter 11 cases, appointment of a trustee herein, confirmation of a plan of 

reorganization and/or the substantive consolidation of any of the Debtors. 

6. This Order shall be binding on any subsequent chapter 11 or chapter 7 

trustee that may be appointed or elected in these chapter 11 cases or any succeeding chapter 7 

cases. 

Dated:  _______________, 2012 
 White Plains, New York  

 

 
 
 
 

HONORABLE ROBERT D. DRAIN 
UNITED STATES BANKRUPTCY JUDGE 
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