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IN THE UNITED STATESBANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

Inre: Chapter 11

ATPOIL & GAS CORPORATION, Case No. 12-36187

Debtor. Hon. Marvin Isgur

N N N N N N N

OBJECTION OF AD HOC SECOND LIEN COMMITTEE TO (1) EXPEDITED
MOTION OF STRATEGIC TURNAROUND EQUITY PARTNERS, LP (CAYMAN)
FOR THE APPOINTMENT OF AN OFFICIAL COMMITTEE OF EQUITY
SECURITY HOLDERS PURSUANT TO BANKRUPTCY CODE § 1102 AND
(1) OTHER REQUESTS FOR APPOINTMENT OF AN EQUITY COMMITTEE
[Related to Docket No. 570]

The ad hoc committee (the “Ad Hoc Second Lien Committee”) of holders of

11.875% Senior Second Lien Notes due 2015 (the “Prepetition Second Lien Notes’) issued by

ATP Qil & Gas Corporation (the “Debtor”), hereby submits this objection to the Expedited
Motion of Strategic Turnaround Equity Partners, LP (Cayman) for the Appointment of an
Official Committee of Equity Security Holders Pursuant to Bankruptcy Code § 1102 [Docket No.
570], as well as the various joinders thereto and the letters and statements requesting similar

relief (collectively, the “ Equity Committee Motion”).

1. The Ad Hoc Second Lien Committee strongly opposes the appointment of an
equity committee. The position of the Ad Hoc Second Lien Committee is fully set forth in the
letter dated October 15, 2012, from counsel to the Ad Hoc Second Lien Committee to the United
States Trustee, attached hereto as Exhibit A. In summary, the Movants have failed to meet their
heavy burden in seeking to have an equity committee appointed. First, every reliable indicator of
value — including the market prices of the Debtor’s second-lien debt and equity — undermines

any claim that the Debtor is currently solvent. At the present time, the trading price of the
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Second Lien Notes is approximately 20 cents on the dollar — meaning that, from the standpoint
of the market, holders of the Second Lien Notes are “under water” by approximately $1.2 billion
of principa (in addition to approximately $80 million of accrued and unpaid interest, on top of
the Debtor’s substantial unsecured debt). Likewise, as of October 16, the Debtor’s public stock
is trading at 14 cents per share, showing that the market is ascribing only the most minimal

option value to the shares.

2. In addition, the Movants have failed to demonstrate that their interests are not
adequately represented. There is no basis to conclude that the Debtor’s management has done
anything besides operate the Debtor’s business, including the Clipper Wells project, for the
benefit of all stakeholders. Indeed, here, the argument for an equity committee is especially
weak, because the debtor’s CEO, T. Paul Bulmahn, owns approximately 12.04% of the Debtor’s
equity, and other executives and directors of the debtor own approximately 2.93% of the
Debtor’'s equity. The Court is respectfully referred to Exhibit A hereto for further discussion,

including of the Pilgrim’s Pride case and other relevant decisions.

3. Accordingly, for the reasons stated above, and in Exhibit A hereto, the Ad Hoc
Second Lien Committee submits that the Court should deny the Equity Committee Motion,
without prejudice to renewal should circumstances change later in the case. Moreover, in the
event that the Court is inclined to consider appointment of an equity committee at this stage, the
Ad Hoc Second Lien Committee respectfully requests the opportunity to submit further briefing
and take appropriate discovery, including of the Debtors, Strategic Turnaround Equity Partners,

and any ad hoc shareholder groups.
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Dated: October 17, 2012

Respectfully submitted,

VINSON & ELKINSLLP

By: /9 Harry Perrin
Harry A. Perrin (TB# 15796800)
Duston K. McFaul (TB# 24003309)

First City Tower, 1001 Fannin Street, Suite 2500
Houston, Texas 77002-6760

Telephone: (713) 758-2222

Facsimile: (713) 758-2346

-and-

Scott K. Charles (Admitted pro hac vice)
Emil A. Kleinhaus (Admitted pro hac vice)
Neil M. Snyder (Admitted pro hac vice)
WACHTELL, LIPTON, ROSEN & KATZ
51 West 52nd Street

New York, New York 10019

Telephone: (212) 403-1000

Facsmile: (212) 403-2000

ATTORNEYSFOR THE AD HOC SECOND
LIEN COMMITTEE
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Exhibit A

Letter to United States Trustee



MARTIN LIPTON
HERBERT M. WACHTELL
BERNARD W. NUSSBAUM
LAWRENCE B. PEDOWITZ
PAUL VIZCARRONDO, JR.
PETER C. HEIN

HAROLD S. NOVIKOFF
KENNETH B. FORREST
MEYER G. KOPLOW
THEODORE N. MIRVIS
EDWARD D. HERLIHY
DANIEL A. NEFF

ERIC M. ROTH

ANDREW R. BROWNSTEIN
MICHAEL H. BYOWITZ
PAUL K. ROWE

MARC WOLINSKY

DAVID GRUENSTEIN
STEPHEN G. GELLMAN
STEVEN A. ROSENBLUM

STEPHANIE J. SELIGMAN
JOHN F. SAVARESE
SCOTT K. CHARLES
DAVID S. NEILL

JODI J. SCHWARTZ
ADAM O. EMMERICH
GEORGE T. CONWAY 111
RALPH M. LEVENE
RICHARD G. MASON
MICHAEL J. SEGAL
DAVID M. SILK

ROBIN PANOVKA

DAVID A. KATZ

ILENE KNABLE GOTTS
DAVID M. MURPHY
JEFFREY M. WINTNER
TREVOR S. NORWITZ
BEN M. GERMANA
ANDREW J. NUSSBAUM
RACHELLE SILVERBERG

WACHTELL, LIPTON, ROSEN & KAaTZz

51 WEST 52ND STREET

NEW YORK, N.Y.

10019-6150

TELEPHONE: (212) 403 -1000
FACSIMILE: (212) 403 -2000

GEORGE A. KATZ (1965-1989)
JAMES H. FOGELSON (1967-1991)

OF COUNSEL

WILLIAM T. ALLEN

PETER C. CANELLOS
DAVID M. EINHORN
THEODORE GEWERTZ
RICHARD D. KATCHER
THEODORE A. LEVINE
DOUGLAS K. MAYER
ROBERT B. MAZUR
PHILIP MINDLIN

ROBERT M. MORGENTHAU

ERIC S. ROBINSON
PATRICIA A. ROBINSON*
LEONARD M. ROSEN
MICHAEL W. SCHWARTZ
ELLIOTT V. STEIN
WARREN R. STERN
PATRICIA A. VLAHAKIS
J. BRYAN WHITWORTH
AMY R. WOLF

* ADMITTED IN THE DISTRICT OF COLUMBIA

COUNSEL

DAVID M. ADLERSTEIN
MICHELE J. ALEXANDER
LOUIS J. BARASH
DIANNA CHEN

ANDREW J.H. CHEUNG
PAMELA EHRENKRANZ
KATHRYN GETTLES-ATWA

PAULA N. GORDON
NANCY B. GREENBAUM
MAURA R. GROSSMAN
MARK A. KOENIG

J. AUSTIN LYONS
AMANDA N. PERSAUD
JEFFREY A. WATIKER

October 15, 2012

VIA EMAIL AND REGULAR MAIL

Nancy Lynne Holley
Tria Attorney, Office of the United States Trustee
515 Rusk Street
Suite 3516
Houston, TX 77002
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DAVID C. BRYAN
STEVEN A. COHEN
DEBORAH L. PAUL
DAVID C. KARP
RICHARD K. KIM
JOSHUA R. CAMMAKER
MARK GORDON
JOSEPH D. LARSON
LAWRENCE S. MAKOW
JEANNEMARIE O'BRIEN
WAYNE M. CARLIN
STEPHEN R. DIPRIMA
NICHOLAS G. DEMMO
IGOR KIRMAN
JONATHAN M. MOSES
T. EIKO STANGE
DAVID A. SCHWARTZ
JOHN F. LYNCH
WILLIAM SAVITT

ERIC M. ROSOF

Re:  InreATP Qil & Gas Corporation, Case No. 12-36187
(Bankr. S.D. Tex.)

Dear Ms. Holley:

sent to you by Richard H. London, counsel for Strategic Turnaround Equity Partners LP
(Cayman) (“ Strategic Turnaround”), dated September 25, 2012. The Ad Hoc Second Lien

MARTIN J.E. ARMS
GREGORY E. OSTLING
DAVID B. ANDERS
ADAM J. SHAPIRO
NELSON O. FITTS
JEREMY L. GOLDSTEIN
JOSHUA M. HOLMES
DAVID E. SHAPIRO
DAMIAN G. DIDDEN
ANTE VUCIC

IAN BOCZKO
MATTHEW M. GUEST
DAVID E. KAHAN
DAVID K. LAM
BENJAMIN M. ROTH
JOSHUA A. FELTMAN
ELAINE P. GOLIN
EMIL A. KLEINHAUS
KARESSA L. CAIN

On behalf of the ad hoc committee (the “Ad Hoc Second Lien Committee”) of
holders of the 11.875% Senior Second Lien Notes due 2015 (the “ Second Lien Notes’) issued by
ATP Qil & Gas Corporation (the “Debtor”), we are writing in response to: (a) the Expedited
Motion of Strategic Turnaround Equity Partners LP (Cayman) for the Appointment of an Official
Committee of Equity Security Holders Pursuant to Bankruptcy Code 8 1102; and (b) the letter

Committee is composed of holders of more than 50% of the Second Lien Notes, which have an
aggregate face amount of $1.5 billion.

The Ad Hoc Second Lien Committee strongly opposes the appointment of an
official committee of equity security holders. As discussed below, every reliable indicator of

EXHIBIT A
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value supports the conclusion that the Debtor is not solvent, meaning that the Debtor’ s real
economic stakehol ders — the holders of the Second Lien Notes — would be forced to finance
the activities of an equity committee. Moreover, the interests of shareholders are already being
adequately represented, including by the Debtor itself.

A. Shar eholder sface a heavy burden in seeking appointment of an equity committee.

Section 1102 of the Bankruptcy Code requiresthe U.S. Trustee to appoint a
committee of unsecured creditors “as soon as practicable” after the order of relief is entered.
11 U.S.C. §1102(a)(1). By contrast, the U.S. Trustee enjoys the discretion to appoint any
additional committees, including a committee of equity security holders, as the Trustee “deems
appropriate.” 1d. The appointment of an equity committee “is considered ‘ extraordinary relief’
and should be ‘the rare exception.”” Inre Spansion, Inc., 421 B.R. 151, 156 (Bankr. D. Del.
2009) (citing cases).

The courts, accordingly, have imposed a heavy burden on shareholders seeking
appointment of an equity committee. In an influential decision, one court held that shareholders
must demonstrate that: “(i) there is a substantial likelihood that they will receive a meaningful
distribution in the case under a strict application of the absolute priority rule, and (ii) they are
unable to represent their interests in the bankruptcy case without an official committee.” Inre
Williams Commc'ns Grp., Inc., 281 B.R. 216, 223 (Bankr. S.D.N.Y. 2002). Similarly, acourt in
this Circuit has considered: “(i) whether Debtors are likely to prove solvent; (ii) whether equity
is adequately represented by stakeholders already at the table; (iii) the complexity of the Debtors
cases; and (iv) the likely cost to Debtors' estates of an equity committee.” InrePilgrin’sPride
Corp., 407 B.R. 211, 216 (Bankr. N.D. Tex. 2009). Whichever factors are considered, this case
isnot aclose call: no equity committee should be appointed at this time.

B. The Debtor isnot likely to prove solvent.

“The principal issue on any motion for the appointment of an equity security
holders committee is whether the debtor is solvent or it appears likely that there will be a
substantial return for equity.” InreNat'| RV. Holdings, Inc., 390 B.R. 690, 696 (Bankr. C.D.
Cal. 2008); accord In re Williams Commc'ns, 281 B.R. at 223. It isinappropriate to appoint an
official equity committee when the debtor is insolvent, because “ neither the debtor nor the
creditors should have to bear the expense of negotiating over the terms of what isin essence a
gift.” Inre EmonsIndus., Inc., 50 B.R. 692, 694 (Bankr. S.D.N.Y. 1985).!

! Strategic Turnaround claims that it only has to show that the debtor is not “hopelessly insolvent.” Mation  16.
Although the result is the same regardless, recent case law imposes a higher standard, requiring an equity holder to
prove at least alikelihood of solvency. See, e.g., InreNat'l| RV. Holdings, 390 B.R. at 696; In re Nw. Corp., 2004
WL 1077913, *2 (Bankr. D. Ddl. May 13, 2004); In re Leap Wireless Int'l, Inc., 295 B.R. 135, 140 (Bankr. S.D. Cal.
2003); In re Williams Commc'ns, 281 B.R. at 223; Inre Pilgrim’'s Pride, 407 B.R. at 217.
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Here, al probative evidence demonstrates that the Debtor is not currently solvent.
First, the available market evidence weighs decisively against any finding of solvency. At the
present time, the trading price of the Second Lien Notes is approximately 20 cents on the dollar
— meaning that, from the standpoint of the market, holders of the Second Lien Notes are under
water by approximately $1.2 billion of principal (in addition to approximately $80 million of
accrued and unpaid interest, not to mention the Debtor’ s substantial unsecured debt).
Meanwhile, as of October 12, the Debtor’s public stock was trading at 14 cents per share,
showing that the market is hardly even ascribing any option value to the shares.

“[A]bsent a showing that there has been a clear market failure, the behavior in the
marketplace is the best indicator of enterprise value.” Inre Boston Generating, LLC, 440 B.R.
302, 325 (Bankr. S.D.N.Y. 2010); accord, e.g., VFB LLC v. Campbell Soup Co., 482 F.3d 624,
633 (3d Cir. 2007); U.S. Bank Nat. Ass'nv. Verizon Commc’' ns. Inc., 2012 WL 4512493, at * 2
(N.D. Tex. Oct. 2, 2012). Accordingly, courts evaluating motions for appointment of an equity
committee have correctly considered the market price of debt securitiesin analyzing solvency.
See, eg., InrelLeap Wireless Int’l, Inc., 295 B.R. at 139; Williams Commc’'ns, 281 B.R. at 221.
Consideration of such market evidence is especially appropriate here, where the Debtor isa
publicly-traded company that has regularly disclosed its performance, financial information, and
material events.

Second, the Debtor’ s reported bal ance sheet indicates that the Debtor is not
solvent. The Debtor’s most recent Consolidated Balance Sheet, for the period ending March 31,
2012, shows a shareholder deficit of $34,444,000. Such balance sheets have been treated as“a
useful, though not exclusive, indicator[s] of insolvency.” Williams Commc'ns, 281 B.R. at 220;
accord Pilgrim's Pride, 407 B.R. at 217.

Third, the Debtor’s severe liquidity issues, which resulted in large-scale defaults
on its pre-petition debt, also counsel strongly against any finding of solvency. Asexplainedin
the first-day affidavit of Albert L. Reese, the moratoria on drilling in the Gulf of Mexico, as well
as subsequent events, put the Debtor in a position where it had essentially no cash and could no
longer serviceitsdebt. Although Strategic Turnaround points to general statements by Mr.
Reese and others that the Debtor’ s Clipper Wells project is“promising,” no evidence has been
presented to show that the project will lead to repayment in full of all Second Lien Notes and
unsecured debt. Not only does the market evidence belie any such claim, but recent
developments have raised questions about the value of the Clipper Wells project. As stated by
the Debtor at arecent hearing, a report prepared at the behest of the debtor-in-possession lenders
showed lower proven reserves with respect to the Clipper Wells project than had been shown in
an earlier report. See Transcript of Hearing, Inre ATP Qil & Gas Corp., No. 12-36187 (Sept. 6,
2012), at 120. Strategic Turnaround's uninformed speculation about the potential future results
of an ongoing project is plainly not sufficient to justify appointment of an equity committee.

In the face of this overwhelming evidence of insolvency, Strategic Turnaround
points to the Debtor’ s Schedules of Assets and Liabilities (the “ Schedules’), on which recorded
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assets exceed recorded liabilities. But reliance on the Schedules is misguided. Asthe Debtor
acknowledges, the asset values reflected in the Schedules are book values, not current market
values. See Schedulesat 2. Thisleadsto severe distortions. For example, the Schedules ascribe
avalue of more than $663 million to an intercompany obligation owed to the Debtor by its
subsidiary ATP Oil & Gas (UK) Limited. See Schedule B16. Y et there isno basisto conclude
that the assets of that subsidiary are sufficient to meet that obligation. As demonstrated by the
market evidence above, actual investorsin the Debtor do not remotely believe that the Debtor’ s
assets exceed its liabilities.

Asfar as solvency is concerned, this case is thus quite different from Pilgrim’s
Pride, on which Strategic Turnaround has placed heavy reliance. In Pilgrim’s Pride, SEC filings
made after the petition date indicated that there was approximately $120 million in shareholders
equity; moreover, the debtor’s chief restructuring officer testified that the debtors were not close
to being hopelessly insolvent. 407 B.R. at 214 & n.4, 217. Here, in contrast, the information
available to the U.S. Trustee, including market evidence, thoroughly undermines any claim of
solvency. Should that change in the future, nothing prevents Strategic Turnaround from coming
back to the U.S. Trustee at that time.

C. Shareholder s are adequately represented.

The Bankruptcy Code provides for the appointment of an official committee of
equity holders when necessary to “ assure adequate representation.” 11 U.S.C. § 1102(a)(2)
(emphasis added). “[T]he statutory focus of 8 1102(a)(2) is not whether shareholders are
‘exclusively’ represented, but whether they are ‘adequately’ represented.” Inre Edison Bros.
Sores, Inc., 1996 WL 534853, at *4 (D. Del. Sep. 17, 1996).

Thereisno basis here to conclude that shareholders’ interests are not being
adequately represented. In particular, there is no basis to conclude that the Debtor’ s management
has done anything besides operating the Debtor’ s business, including the Clipper Wells project,
for the benefit of al stakeholders. Indeed, here, the argument for an equity committeeis
particularly facile, because, as set forth in the Notice of Annual Meeting of Shareholders and
Proxy Statement filed by the Debtor on April 27, 2012, the debtor’s CEO, T. Paul Bulmahn,
owns approximately 12.04% of the Debtor’s equity, and other executives and directors of the
debtor own an additional approximately 2.93% of the Debtor’s equity. The Debtor’s
management, accordingly, has strong incentives to protect the interests of shareholders. Seeln
reNat’l RV. Holdings, 390 B.R. at 699 (equity holders adequately represented where
management held just 3% of the common stock). Likewise, the official creditors committee has
every incentive here to try to show that there is value beyond the secured debt, thus protecting
the interests of equity holdersin addition to those of unsecured creditors. See In re Williams
Commc'ns, 281 B.R. at 222-23 (“[T]he Creditors Committee has sufficiently aligned or parallel
interests with the Shareholders to preclude the need for an additional committee.”).
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Once again, Pilgrim’'s Pride isinstructive for the contrast that it provides. In
Pilgrim’s Pride, the debtors controlling shareholder, Lonnie Pilgrim, had guaranteed much of
the companies bank debt and was a counterparty to their supply contracts. Pilgrim, accordingly,
wore “too many hats” and could not adequately represent shareholders, as he himself admitted.
407 B.R. at 214-15, 217-21. None of these circumstancesis present here: The Debtor isapublic
company and there has been no claim of self-dealing or conflicts of interest.

D. Additional factors also counsel against appointment of an equity committee.

Courts evaluating motions to appoint an equity committee may also look at other
factors, such as the complexity of the case as well as the cost to the debtors' estates that the
appointment would entail. See Pilgrim’s Pride, 407 B.R. at 216. Strategic Turnaround argues
that this case is“complex” mainly because the Debtor is abig company. But, asreflected in the
first-day affidavit, the Debtor’ s capital structureisrelatively straightforward, and thereis only
one debtor. Reese Decl. at 5-6. While this case may turn out to be complex in certain ways, that
is not nearly sufficient for appointment of an equity committee — if it were, there would be an
equity committee in every large chapter 11 proceeding, which is obviously not the rule.

In any event, where equity is “out of the money,” as here, consideration of cost
“weighs heavily against the appointment of an official committee of equity security holders.” In
reNat’'| RV. Holdings, 390 B.R. at 693, 699. In this case, appointment of an equity committee
would significantly increase the administrative expenses to be borne by the estate. Those extra
expenses should be measured not only in terms of the fees and expenses of the committee’s
professionals, which would be substantial, but also in light of the broader indirect cost of having
another official committee involved. Seelnre Delphi Corp., No. 05-44481 (Bankr. S.D.N.Y.
Apr. 23, 2009), Transcript of Hearing at 31 (in deciding that the equity committee should be
disbanded, noting that “there’s an indirect but very meaningful cost of continuing to have the
committee in existence, which is the necessity of the other parties-in-interest, to incur costsin
dealing with the equity committee and its professionals’).

Finally, it isimportant to note that Strategic Turnaround and other shareholders
have the means to participate in this case without an official committee. Under the Bankruptcy
Code, equity holders have theright to be heard. 11 U.S.C. 8§ 1109(b). Moreover, if the
bankruptcy court ultimately concludes that certain equity holders have made a substantial
contribution to the Debtor’ s estate, those holders may be reimbursed pursuant to section
503(b)(3)(D) of the Bankruptcy Code. See Spansion, 421 B.R. at 164 (denying motion for equity
committee but observing that section 503(b)(3)(D) relief could be sought if the equity holders
made a substantial contribution); Williams Commc’ns 281 B.R. at 223 (“[I]n most cases, even
those equity holders who do expect a distribution in the case can adequately represent their
interest without an official committee and can seek compensation if they make a substantial
contribution in the case.”).
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* * *

For the foregoing reasons, the Ad Hoc Second Lien Committee submits that
appointment of an official equity committee would be inappropriate and wasteful and that the
requests for such a committee should be denied. We appreciate your consideration of this letter.
The undersigned counsel, as well as Harry Perrin and Duston McFaul at Vinson & Elkins LLP,
are available should you wish to discuss this matter further.

Respegctfu Jy,

Scott K. Charles

Emil A. Kleinhaus

Counsel to Ad Hoc Committee of Second
Lien Lenders

cc: Richard H. London, Perkins Coie LLP, Counsel for Strategic Turnaround

Equity Partners LP

Schuyler Carroll, Perkins Coie LLP, Counsel for Strategic Turnaround
Equity Partners LP

Charles Kelley, Mayer Brown LLP, Counsel for the Debtor

Ronald J. Silverman, Bingham McCutchen LLP, Counsel for Certain First Lien Lenders
and DIP Lenders

Paul H. Zumbro, Cravath, Swaine & Moore LLP, Counsel for the DIP Agent, First Lien
Agent, and First Lien Lenders

Gerard Uzzi, Milbank, Tweed, Hadley & McCloy LLP, Counsel for the Official
Committee of Unsecured Creditors

John Higgins, Porter & Hedges, Co-Counsel for the Official Committee of
Unsecured Creditors

Harry Perrin, Vinson & Elkins LLP, Co-Counsel to Ad Hoc Second Lien Committee

Duston McFaul, Vinson & Elkins LLP, Co-Counsel to Ad Hoc Second Lien Committee

Ira R. Herman, Thompson & Knight LLP, Counsel to Indenture Trustee for
Second Lien Notes
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