Case 22-30659-mvl11 Doc 8 Filed 04/14/22

Trinitee G. Green (SBN 24081320)
Polsinelli PC
2950 N. Harwood, Suite 2100
Dallas, Texas 75201
Telephone: (214) 397-0030
Facsimile: (214) 397-0033
tggreen@polsinelli.com

Entered 04/14/22 10:50:47

Page 1 of 33

Docket #0008 Date Filed: 4/14/2022

Jeremy R. Johnson (Pro Hac Vice Pending)
Brenna A. Dolphin (Pro Hac Vice Pending)
Polsinelli PC
600 3rd Avenue, 42nd Floor
New York, New York 10016
Telephone: (212) 684-0199
Facsimile: (212) 684-0197
jeremy.johnson@polsinelli.com
bdolphin@polsinelli.com

PROPOSED COUNSEL TO THE DEBTORS
AND DEBTORS IN POSSESSION
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION
In re:

Chapter 11

Northwest Senior Housing Corporation, et al.,1

Case No. 22-30659 (MLV)

……………………. Debtor.
Northwest Senior Housing Corporation,
……………………. Plaintiff,
v.

Adv. No. 22-30660 (MLV)

Intercity Investment Properties, Inc., and Kong
Capital, LLC,
……………………. Defendants.
COMPLAINT
Plaintiff, Northwest Senior Housing Corporation d/b/a Edgemere, the above-captioned
debtor and debtor-in-possession (“Edgemere”) in the above-captioned chapter 11 cases (the
“Chapter 11 Cases”) and the plaintiff in the above-captioned adversary proceeding (the

The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, are Northwest Senior Housing Corporation (1278) and Senior Quality Lifestyles Corporation (2669). The
Debtors’ mailing address is 8523 Thackery Street, Dallas, Texas 75225.
1
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“Adversary Proceeding”), by its undersigned counsel, hereby files this complaint (the
“Complaint”) against defendant Intercity Investment Properties, Inc. (“Intercity”) and Kong
Capital LLC (“Kong” and, together with Intercity, the “Defendants”), and alleges upon
knowledge of its own actions and upon information and belief as to other matters as follows:
NATURE OF ACTION
1.

Since 1999, Edgemere has owned and operated a continuing care retirement

community (the “Community” known as a “CCRC”) in the Dallas metropolitan area. Over the
course of the last several months, Defendants have engaged in unprecedented and unlawful
activities attempting to destroy Edgemere’s business. Despite being under a non-disclosure
agreement with Edgemere, and in possession of Edgemere’s confidential information, Defendants
directly contacted the press, Edgemere’s residents, and Texas regulators without notice to
Edgemere, all for the singular purpose of trying to manufacture an improper basis to terminate
Intercity’s 52-year ground lease with Edgemere and wrongfully retake the property on which the
Community sits – all so that they can repurpose it to make a windfall profit.
2.

Defendants’ combined efforts would not only destroy Edgemere’s business, but

also directly endanger the well-being of the more than 400 senior citizens that depend on Edgemere
to provide both a safe place to live and certain health care services. Defendants’ actions would
result in the loss of the significant entrance fee deposits paid by residents to become part of the
Community, the loss of their homes, and the loss of the health care services upon which they rely.
Defendants’ unlawful conduct has significantly damaged Edgemere’s business and the
Community, and Edgemere is entitled to significant compensatory and exemplary (including
punitive) damages as well as equitable relief to ensure Edgemere’s continued operations without
Defendants’ interference.
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PARTIES
3.

Plaintiff Edgemere is incorporated as a Texas not-for-profit corporation exempt

from federal income taxes under Section 501(c)(3) of the Internal Revenue Code (“IRC”).
Edgemere was formed to build and operate the Community, a CCRC located at the Property (as
defined below), and provide housing, health care, and other related services to over 400 residents
(each a “Resident,” and collectively, the “Residents”) in the independent living, assisted living,
memory care, and skilled nursing facilities at the Property. Edgemere has operated at the Property
since 1999, and Edgemere is the current lessee to the Lease (as defined below). Edgemere is
certified pursuant to Section 33.102 of the Texas Administrative Code, and is qualified to be a
CCRC.
4.

Defendant Intercity is a Texas corporation with its principal place of business

located at 4301 Westside Dr. #100, Dallas, TX 75209-6546. Intercity is a real estate investment
company that holds a portfolio of retail, office, mixed-use, and multi-family assets. Intercity is
the purported owner of the Property, which it leases to Edgemere pursuant to the Lease. Intercity
is not certified to operate a CCRC pursuant to Section 33.102 of the Texas Administrative Code.
5.

Defendant Kong is a Texas limited liability company with its principal place of

business located at 2309 Bridle Path, Austin, TX 78703-3207. Kong is a real estate private equity
firm that claims to specialize in strategic investments in the senior housing sector, but Kong is not
authorized to operate a CCRC in Texas. At all relevant times, Kong has been acting as an agent
for Intercity.
JURISDICTION AND VENUE
6.

The Court has jurisdiction over the matters raised in this Complaint under 28 U.S.C.

§ 1334. Such jurisdiction is core under 28 U.S.C. §§ 157(b)(2)(A), (B), (C), and (O). To the extent
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that any matter raised in this Complaint is not core, Edgemere consents to the Court’s entry of final
orders under 28 U.S.C. § 157(c)(2).
7.

Venue of this Complaint is proper under 28 U.S.C. §§ 1408 and 1409.

8.

The claims alleged herein are properly brought as an adversary proceeding pursuant

to, inter alia, Fed. R. Bankr. P. 7001(1), (2), (7), (8), and (9).
FACTUAL BACKGROUND
A.

Edgemere’s Facilities and Operations
9.

Edgemere is a CCRC situated on 16.25-acre site located in Dallas, Texas. The

Community consists of a total of 504 units separated into (i) an independent living section of 304
units, consisting of one-, two- and three-bedroom units, ranging from 800 to 2,026 square feet, and
(ii) a health center, consisting of multi-level housing facilities including 68 assisted living units,
45 memory care support assisted living units, and 87 skilled nursing beds. The units are built
around two courtyards, and provide a high level of staffing and specialists. The mix of independent
living, assisted living, memory care, and skilled nursing allows the Residents to “age-in-place” so
that they can live at the Community and continue to receive increasing levels of care as they age.
10.

Edgemere has long been regarded as a premier luxury community in its market,

providing high-end amenities for which Residents contract and rely upon as they enter the
Community. To live at the Community, the Residents enter a “Residency Agreement” that
requires payment of a sizeable, one-time, partially refundable entrance fee and a monthly service
fee. In return, the Community provides the Residents different levels of care and the opportunity
to age comfortably and safely in place.
11.

Specifically, a Resident will pay an entrance fee (the “Entrance Fee”), generally

ranging from $345,000 to $1,454,000, and fixed monthly fees (the “Monthly Service Fees”) for
Edgemere’s commitment to provide life care services for the duration of the Resident’s life.
4
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Edgemere agrees to provide these services regardless of whether the Resident’s needs change over
time; in some cases a Resident may require additional services or the costs of providing such
services may increase for Edgemere. Significantly, Edgemere’s commitment to provide life care
services continues even if a Resident’s financial condition deteriorates and he or she is unable to
continue to make monthly payments.
12.

As is common in CCRC facilities, each of the Residents agrees that, so long as other

contractual conditions are met, a large portion of his or her Entrance Fee will be refunded to the
Resident or the Resident’s estate when the Resident moves out or dies. And Residents, like other
CCRC residents, agree that any Entrance Fee refund will only be paid once another Resident moves
into the specific unit and Edgemere receives a new Entrance Fee for the vacated unit.
B.

The Bonds
13.

The Community was originally funded by tax-exempt bonds, which were

refinanced in 2015 and 2017.

Currently, Edgemere owes approximately $107 million in

obligations under its bonds, which are secured by liens on certain of Edgemere’s assets as set forth
in the applicable bond documents. UMB Bank, N.A., acts as the indenture trustee and master
trustee (the “Trustee”) under those bonds (the “Bonds”).
C.

The Lease and Non-Disclosure Agreement
14.

Defendant Intercity purports to own the real property and improvements located at

8523 Thackery Street, Dallas, Texas 75225 (the “Property”), and more particularly described as
Lots I thru 7, Block 8/5464 of Prestonville, an Addition to the City of Dallas, Dallas County, Texas,
according to the Plat thereof recorded in Volume 12, Page 83, Map Records, Dallas County, Texas.
15.

On or about November 5, 1999, Edgemere and Defendant Intercity entered into a

Ground Lease by which Edgemere leased the Property (the “Lease”). A true and correct copy of
the Lease is attached hereto as Exhibit A and is incorporated herein by reference.
5
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When Edgemere and Intercity entered into the Lease, the parties knew and

understood that Edgemere intended to operate the Community as a CCRC regulated by the Texas
Department of Insurance. See Lease, Exh. A, § 5.5 (Lessee (Edgemere) will use the Land only for
the development, construction and ownership of the Project, generally described herein, and
specifically only for retirement housing or a senior living community); § 5.18 (Lessee (Edgemere)
may, without the consent of Lessor and without the payment of additional rent, enter into life care
contracts or sublet, rent or license residential apartments, rooms, living spaces in the Improvements
and ancillary commercial uses reasonably related to the occupancy thereof, provided that the
purpose of such agreement is consistent with Section 5.5 of this Lease …). Intercity agreed that
Edgemere was entitled to use the Property to operate the Community for the full term of the Lease
free from Intercity’s interference. (See id. §§ 2.3, 2.4).
17.

Senior Quality Lifestyles Corporation (“SQLC”) was the original parent company

and sponsor of Edgemere, and SQLC encountered financial difficulties over the years leading up
to 2019. In June 2019, Lifespace Communities, Inc. (“Lifespace”), a non-profit owner and
successful operator of a nationwide portfolio of CCRC’s, entered the picture and became the new
sponsor and parent company of Edgemere and SQLC. Aiming to revitalize and sustain the
Community, Lifespace also took over management of Edgemere.
18.

In late 2020 and early 2021, Edgemere, under the new leadership of Lifespace and

now navigating the fallout from the worldwide COVID-19 pandemic, engaged professionals to
evaluate its capital structure, including its significant liabilities, to develop strategies to improve
Edgemere’s operations and long-term financial stability.
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Edgemere attempted to engage in negotiations with Intercity regarding the Lease

or to buy the Property, but Intercity refused to respond. Edgemere then stopped paying rent in
September 2021, and immediately thereafter, Intercity finally began to engage in negotiations.
20.

As a condition to sharing highly-sensitive, confidential information regarding

Edgemere and the Community, Edgemere required Intercity to sign a Confidentiality and NonDisclosure Agreement dated as of September 7, 2021 (the “NDA”), a true and correct copy of
which is attached hereto as Exhibit B and is incorporated herein by reference.
21.

The NDA not only prohibited Intercity from disclosing Edgemere’s confidential

information (as defined in the NDA) (the “Confidential Information”) to any third parties,2 but
also expressly limited the way Intercity could use such Confidential Information. Specifically,
Intercity agreed that it would only use Edgemere’s Confidential Information to evaluate a potential
restructuring of the Lease (or obligations under the Bonds), or with respect to its rights under the
Lease. (Exh. B, at § 2). And Intercity expressly agreed that it would not use Edgemere’s
Confidential Information “for any competitive purpose.” (Id. at § 3).
22.

As part of its analysis and negotiations, Edgemere realized that the Lease contained

terms that were inappropriate for a CCRC and that violated applicable law. As described in greater
detail in Count 7 below, the Lease purports to provide that, upon termination, Intercity can assume
Edgemere’s Residency Agreements with Residents and otherwise step into Edgemere’s shoes, and
could, despite the terms of the Residents’ Residency Agreements and the substantial Entrance Fees

Although the NDA allows disclosures to certain Representatives, the NDA provides that the parties “agree to instruct
their respective Representatives not to disclose Confidential Information to any Person without the written permission
of the disclosing party providing such Confidential Information.” (Exh. B, § 2). In other words, disclosure of
Confidential Information by a party’s Representative constitutes a breach by such party under the NDA. (See id. § 11
(“Each party shall be responsible for any breach of this Agreement by any of its Representatives.”)).
2
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paid, seek to expel or remove the Residents from the Community. But Intercity is not authorized
to own or operate a CCRC, making the Lease contrary to Texas law and public policy. (Id. § 8.2)
23.

Over the next several months, Edgemere and Intercity, along with the Trustee,

engaged in discussions regarding the Lease, including detailed discussions of specific terms by
which the Lease could be restructured (as well as potential terms to restructure the obligations
under the Bonds), with the aim of a global resolution among Edgemere, Intercity, and the Trustee.
To facilitate those discussions, and advance what Edgemere assumed were good faith negotiations,
Edgemere provided Intercity with a substantial volume of highly confidential and proprietary
information, including financial and operational information relating to Edgemere and the
Community.
24.

On information and belief, Intercity never intended to keep its promises under the

NDA, but instead, used the NDA to gain information it could use to its advantage to develop its
own business plan and strategy to intentionally destroy Edgemere’s business and retake possession
of the Property. Rather than using Edgemere’s Confidential Information for permitted purposes
under the NDA, Intercity conducted due diligence on how to put the Property to a competing use
– a use that would put Edgemere out of business and result in the Residents never recovering their
Entrance Fees.
25.

For example, on September 17, 2021, only ten (10) days after executing the NDA,

Intercity issued a Notice of Lessor’s Intent to Terminate the Lease (the “Notice to Terminate”).
D.

The Forbearance Agreement
26.

During this time, Edgemere, Intercity, and the Trustee were also negotiating a

forbearance agreement to facilitate discussions about the Lease.

Intercity dragged out the

forbearance negotiations for more than three months until December 2021, and in the meantime,
was preparing its strategy to destroy Edgemere’s business.
8
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Intercity waited until December 21, 2021 to agree to enter into the long-

contemplated Forbearance Agreement (the “Forbearance Agreement”) with Edgemere and the
Trustee that was intended to cover a number of months over the fall and spring. While Intercity’s
foot-dragging caused the initial term of the Forbearance Agreement to cover only ten days between
December 21, 2021 and December 31, 2021, it was premised on – and specifically described – the
parties’ intent to extend the Forbearance Agreement through March 31, 2022. A true and correct
copy of the Forbearance Agreement is attached hereto as Exhibit C and is incorporated herein by
reference.
28.

The Forbearance Agreement included specific milestones that extended through

March 2022. Specifically, the Forbearance Agreement expressly contemplated that Edgemere
would provide a Lease restructuring term sheet by December 21, 2021, with Intercity’s substantive
response due 14 days later, on January 4, 2022. (See Exh. C. § II(e)(1), (2)). Likewise, the
Forbearance Agreement required submission of “13-week cash budget” extending from December
10, 2021 into March 2022. (See id., § II(e)(1)-(6)).
29.

Just like with the NDA, Intercity had no intent to perform under the Forbearance

Agreement.
30.

Edgemere provided the contemplated Lease restructuring term sheet to Intercity

earlier than required, on December 6, 2021. Despite its express agreement to provide a substantive
written response and comments to Edgemere’s term sheet, Intercity did not respond. When
Edgemere inquired about Intercity’s failure to respond, Intercity stated that it was not interested in
restructuring the Lease.

9
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Under the Forbearance Agreement, Edgemere was also required to wire

$357,878.59 to Intercity, representing one month’s rent due under the Lease, by December 21,
2021. In turn, Intercity was obligated to deliver a notice rescinding the Notice to Terminate.
32.

Edgemere wired the $357,878.59 to Intercity on December 21, 2021. Intercity did

not rescind the Notice to Terminate.
33.

The Forbearance Agreement also provided that Edgemere would pay Intercity’s

reasonable professional fees related to the Forbearance Agreement within fourteen days after
receiving invoices reflecting the fees. Before the end of December 2021, after Edgemere had paid
the agreed one-month rent payment, Intercity claimed the Forbearance Agreement was not
effective because Edgemere had not yet paid Intercity’s professional fees. At the time, Intercity
had neither demanded payment of those fees nor provided invoices or supporting documentation
for the professional fees.

Edgemere’s time to pay the professional fees had not even started

running, let alone expired.
34.

Intercity provided Edgemere with invoices on January 7, 2022, for approximately

$299,000 in professional fees, and provided wiring instructions on January 10, 2022 for payment
of the professional fees. Edgemere wired the $299,000 on January 10, 2022.
35.

Immediately thereafter, Intercity advised Edgemere and the Trustee, for the first

time, that it was not willing to extend the Forbearance Agreement. Intercity did not, of course,
return any of the payments it had just received.
36.

On January 17, 2022, Intercity, through counsel, wrote Edgemere to rescind its

Notice to Terminate. But in the same letter, Intercity advised Edgemere that the Notice to
Terminate was automatically reinstated effective immediately.

10
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Intercity never had any intention of performing the NDA or Forbearance

Agreement, negotiating with Edgemere, or extending the Forbearance Agreement.

To the

contrary, Intercity acted in bad faith and delayed any substantive responses to Edgemere while it
prepared its takeover strategy.
E.

Defendant Intercity Breaches the NDA and Tries to Destroy Edgemere’s Business and
the Community
38.

Upon information and belief, Intercity, through its agent and representative Kong,

mined social media outlets, including Facebook, to identify individual Residents of the
Community.
39.

Despite its obligations under the NDA and its possession of Edgemere’s

Confidential Information, Intercity, through its agent Kong, then directly contacted numerous
Residents and began attempting to frighten them that Edgemere would be unable to repay their
Entrance Fees – without explaining, of course, that Intercity’s competing plan was to repurpose
the Property and leave the Residents no hope of a refund of their Entrance Fees. Despite being
under the NDA, Intercity, through its agent and representative Kong, also openly discussed
Edgemere’s Confidential Information obtained under the NDA, including non-public information
about Edgemere’s financial condition and strategic plans.
40.

In addition, despite being under NDA, on February 22, 2022, Intercity, through its

counsel, sent a letter (the “Intercity Letter”) to Edgemere and numerous third parties – including
the Trustee, the Community’s Residents’ Association, the Texas Attorney General, and the Texas
Department of Insurance, which appears to disclose and was necessarily based on Confidential
Information relating to Edgemere, its financial condition, including (a) the discussions and
negotiations related to the Transaction (as defined in the NDA), (b) the financial condition of
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Edgemere, and (c) Edgemere’s business plans. A true and correct copy of the Intercity Letter is
attached hereto as Exhibit D and is incorporated herein by reference.
41.

The Intercity Letter indicated that Intercity had hired Kong to consult on matters

relating to the Lease and the Transaction, but also revealed Intercity’s scheme to work with Kong
to wrest control of the Community from Edgemere and the Residents. Specifically, the Intercity
Letter acknowledged the scheme by stating “[Kong] has the necessary expertise and personnel to
convert the [Community] from a CCRC into a senior living rental facility.” (Exh. D, p. 2). And
the Intercity Letter made clear this scheme was real and already underway by demanding that
Edgemere work with Intercity “to effectuate this conversion to a rental community as safely and
seamlessly as possible.” (Id. p. 3).
42.

Further, despite being under NDA, Intercity, through its agent Kong,

communicated with The Dallas Morning News (“DMN”). On February 22, 2022, Lifespace
received an email from Natalie Walters, a reporter with DMN, requesting comment on a story
about Edgemere that DMN planned to publish imminently. In the email, Ms. Walters identified
herself as the “money” reporter for DMN. Ms. Walters indicated that she had been contacted by
Kong and provided a list of questions regarding Edgemere’s Confidential Information. Despite
being under NDA and in possession of Edgemere’s Confidential Information, Defendants
communicated with Ms. Walters in an attempt to destabilize the Community, with full knowledge,
awareness, and intent that such Confidential Information would be communicated to the public in
violation of the NDA, and to the detriment of Edgemere, all as part of their scheme to destroy
Edgemere’s business.
43.

The DMN subsequently published several negative stories about Edgemere, and the

negative press coverage continues. Indeed, the initial DMN story quoted Kong, and referenced
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landlord concerns in its caption. See Natalie Walters, “High-end Dallas retirement community’s
financial woes worry investors, landlord,” Dallas Morning News (February 27, 2022) (the
“February 27 Article”), a true and correct copy of which is attached hereto as Exhibit E and is
incorporated herein by reference.
44.

Among other things, in a deliberate effort to destabilize the Community and

dissuade prospective residents from joining the Community, and despite knowing that Edgemere
had previously implemented an Entrance Fee escrow account to safeguard future residents’
Entrance Fee deposits during the restructuring discussions, Kong falsely stated in the February 27
Article that “[i]t’s unfair and unjust for Edgemere to continue to take deposits from future residents
under current circumstances.”
45.

Further, in its attempt to destroy the Community, and despite being under NDA,

Kong’s CEO provided inflammatory quotes to DMN, including stating “I fear the residents are on
a sinking ship and some of them may not even know it.”
46.

Upon information and belief, Intercity, through its agent and representative Kong,

disclosed additional Confidential Information to DMN in an effort to convince that outlet to
publish an additional article regarding Edgemere and its financial situation and, in particular, the
purported uncertainty regarding the repayment of the Residents’ Entrance Fees.
47.

As a result of Intercity’s and Kong’s communications with DMN despite being

under NDA, DMN then published an additional article on March 16, 2022. See Natalie Walters,
“‘We are very nervous’: Families of former Edgemere residents worry they may not get deposits
back,” Dallas Morning News (March 16, 2022) (the “March 16 Article”). A true and correct copy
of the March 16 Article is attached hereto as Exhibit F and is incorporated herein by reference.
Ms. Walters also did at least one television news interview as a result.
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Defendants’ actions have significantly damaged Edgemere’s operations, exactly as

Defendants intended.
F.

Intercity’s Bad Faith and Disruptive Inspection Demands
49.

In addition to its disruptive media campaign and improper Resident communication

strategy, in November 2021, Intercity demanded a comprehensive inspection of Edgemere and the
Property (the “November 2021 Inspection”). Edgemere accommodated Intercity’s demand.
50.

Then again, immediately after reneging on its prior commitment and refusing to

extend the Forbearance Agreement, Intercity demanded another comprehensive inspection of
Edgemere and the Property in January 2022 (the “January 2022 Inspection”). Edgemere again
accommodated, and this time, Kong accompanied Intercity on the January 2022 Inspection.
51.

During the January 2022 Inspection, rather than evaluate the current condition of

the Property, Kong, in furtherance of Intercity’s scheme to wrest control of the Property and
Community from Edgemere, grilled Edgemere’s executives and staff regarding Edgemere’s
financial situation and general operations.
52.

In March 2022, all rent and other defaults were cured, including payments to

Intercity of nearly $3.2 million.3 In response to this substantial payment, Intercity provided
Edgemere an estoppel certificate confirming that Edgemere had cured all defaults and no
remaining or additional default was pending (the “Estoppel Certificate”). A true and correct copy
of the Estoppel Certificate, dated March 7, 2022, is attached hereto as Exhibit G and is
incorporated herein by reference. Nonetheless, immediately after all defaults under the Lease were

3

On information and belief, $250,000 of the approximately $3.2 million cure payment was to reimburse Intercity for
professional fees it claimed it paid Kong in conjunction with the Forbearance Agreement and other aspects of the
negotiations with Edgemere. As established herein, Intercity instead remarkably required Edgemere to reimburse it
for fees it paid to its partner and agent, Kong, to develop and implement its unlawful and malicious scheme to wrest
control of the Community from Edgemere for Intercity’s and Kong’s windfall profit.
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cured in March 2022, Intercity demanded a third comprehensive inspection of the Property, now
requesting at least four (4) days on site at the Community (the “March 2022 Inspection
Demand”).
53.

Further, despite Intercity’s actions to destroy Edgemere’s business, Intercity

demanded in mid-March that Edgemere sign a certification that Intercity had not committed any
defaults under the Lease. Based on all of Intercity’s bad acts, Edgemere refused to sign the
certification. Intercity used that refusal as a pretense to send Edgemere another Notice of Default,
asserting that the failure to sign the certificate would permit Intercity to exercise rights to take over
the Property in thirty days, or as of April 16, 2022. This letter forced Edgemere to commence
these Chapter 11 Cases before the purported April 16 deadline.
54.

On information and belief, the November 2021 Inspection, January 2022

Inspection, and March 2022 Inspection Demand were the first and only inspections and demands
made by Intercity during the entire term of the Lease. Intercity and its agent and representative
Kong used these inspections to evaluate how to prepare the Community for an alternative use after
they destroy Edgemere’s business and thereby create a windfall for themselves while causing
Residents to lose their homes and forfeit their substantial Entrance Fee deposits. In its counsel’s
March 24, 2022 letter, Intercity even acknowledged that part of the purpose of the March 2022
Inspection Demand was to search for additional undisclosed defaults under the Lease, despite
recently inspecting the Property twice, having just accepted more than $3.2 million, and
confirming in the Estoppel Certificate that Edgemere had cured all defaults under the Lease. A
true and correct copy of Intercity counsel’s March 24, 2022 letter is attached hereto as Exhibit H
and is incorporated herein by reference.
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Intercity’s repeated and continuing demands for inspections were and are made in

bad faith and intended to disrupt Edgemere’s business, sow additional seeds of fear and discord
among the Residents, and create the false impression that Edgemere will be unable to continue to
provide care and service to the Residents.
G.

Defendants’ Actions Demonstrate a Concerted And Malicious Effort to Harm
Edgemere’s Business and Wrongfully Obtain Control of Edgemere
56.

Defendants are attempting to drive Edgemere out of business so that Intercity can

wrongfully takeover the Community and the Property to repurpose it for a competing use.
57.

Unfortunately, Defendants’ efforts to harm Edgemere’s business are working. In

the aftermath of Defendants’ breaches of the NDA and other misconduct, call volume from
prospective residents has dropped, tours among prospective residents have diminished, referrals
of existing Residents to higher levels of care within the Community are down, and individuals
previously committed to joining the Community have delayed closing on their contracts. In fact,
in 2021, despite the ongoing COVID-19 pandemic, Edgemere closed on contracts with new
residents for 48 units, an average of four each month. In the two months since Kong and Intercity
caused the first article in DMN to be published, Edgemere has not closed any new Residency
Agreements. Edgemere is not making sales, despite the fact that Edgemere has in place an
Entrance Fee escrow account to safeguard future residents’ Entrance Fee deposits during the
restructuring process.
58.

Further, the string of articles in DMN, which Defendants initiated despite their

NDA obligations (which Defendants never intended to honor), continue to damage Edgemere’s
business.
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Defendants’ egregious misconduct has directly damaged Edgemere’s business and

exacerbated the financial situation Edgemere has been working for months to comprehensively
address.
60.

Defendants’ intentional actions to harm Edgemere’s business not only dissuade

potential new residents from joining the Community, but also diminish Entrance Fee revenue that
is necessary for Edgemere to fulfill obligations under the Residency Agreements and to service its
obligations under the Bonds.
61.

Likewise, Intercity’s disavowal of the Forbearance Agreement, including entering

into the Forbearance Agreement with no present or actual intent to fulfill its obligations thereunder,
resulted in Intercity harvesting in excess of $650,000 in cash from Edgemere (and nearly $3.9
million overall) while providing no consideration or benefit to Edgemere in return.
COUNT 1
(Breach of Contract (NDA) – Against Defendant Intercity)
62.

Edgemere incorporates by reference the allegations in all preceding paragraphs as

if set forth fully herein.
63.

Edgemere brings this claim against Defendant Intercity to enforce its rights under

the NDA.
64.

The NDA constitutes a valid and enforceable contract between Edgemere and

Intercity, among others.
65.

Under the NDA, Intercity made a number of promises to Edgemere, including,

without limitation, to:
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Hold Edgemere’s Confidential Information in strict confidence and not

disclose such Confidential Information to any third party except as permitted by the NDA
(see NDA, Exh. B, § 2);
(b)

Not to use Edgemere’s Confidential Information for any purpose other than

a Permitted Use and not to use the Confidential Information for any competitive purpose
(see NDA, Exh. B, § 3 (emphasis added));
(c)

Instruct its agents and representatives not to disclose Confidential

Information to any Person without the written permission of the disclosing party providing
such Confidential Information (Edgemere) (see NDA, Exh. B, § 2); and
(d)

Be responsible for any breach of the NDA by any of its representatives (see

NDA, Exh. B, § 11).
66.

Intercity materially breached its obligations arising under the NDA, including,

without limitation, the foregoing, by repeatedly, either directly or through its agent and
representative Kong, using Edgemere’s Confidential Information to compete with and destroy
Edgemere’s business, and by disclosing Edgemere’s Confidential Information to third parties. In
particular, while in possession of Edgemere’s Confidential Information, which Intercity and Kong
were allowed to use only for a Permitted Purpose as set forth in the NDA, Intercity and Kong:
(a)

sent the Intercity Letter (Exh. D hereto) to counsel for the Trustee, the

Residents’ Association, the Residents, and officials of the Texas Attorney General’s Office
and the Texas Department of Insurance;
(b)

communicated with DMN to initiate a negative press campaign resulting in

highly negative coverage of Edgemere in DMN and other publications (see Exhs. E and F
hereto);
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engaged (and continue to engage) in direct communications with the

Residents; and
(d)

used Confidential Information to evaluate and attempt to implement

competitive opportunities against Edgemere, including converting the Community and
Property to a different use.
67.

The foregoing actions are blatant violations of the NDA.

68.

The improper disclosures of Edgemere’s Confidential Information were intended

by Intercity and its representative Kong to undermine Edgemere’s business so that Defendants can
wrest control of the Community away from Edgemere – a devasting act of direct competition with
Edgemere – and obtain the buildings and other improvements to the Property, including the
Community, with no consideration to Edgemere (or the Trustee), and then convert the Community
and Property to a new use that Intercity and Kong believe would result in substantially higher
profits to each of them. And along the way, Intercity and Kong would either evict the Residents
from the Community or deny them refunds of the substantial Entrance Fees they previously paid.
Intercity and Kong undertook these actions with a singular motivation – to capture a substantial
windfall at the direct expense of Edgemere, the Residents, and the bondholders.
69.

Intercity’s breaches of the NDA have damaged and continue to substantially harm

and damage Edgemere and its business in an amount to be determined at trial. Indeed, Intercity’s
breaches of the NDA and other misconduct substantially contributed to Edgemere having to file
for chapter 11 protection on April 14, 2022.
70.

Accordingly, Edgemere sues Intercity for damages and other relief arising from

Intercity’s breach of the NDA.
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COUNT 2
(Promissory Fraud Against Defendant Intercity)
71.

Edgemere incorporates by reference the allegations in all preceding paragraphs as

if set forth fully herein.
72.

Defendant Intercity entered into the NDA with no present intent to perform.

73.

Instead, on information and belief, Intercity’s intent was to gain Edgemere’s

Confidential Information that Intercity could use to Edgemere’s detriment and to destroy
Edgemere’s business. Among other things, Intercity gained invaluable insight into Edgemere’s
past and current financial performance, short and long-term financial projections, specific
marketing plans and initiatives, and overall long-term strategic plans.
74.

Additionally, on information and belief, Intercity entered into the Forbearance

Agreement with no present intent to perform.

Though Intercity’s delays in responding in

negotiations caused that agreement to cover only ten days in late December 2021, it was based on
specifically described the parties’ intent to extend the Forbearance Agreement through March 31,
2022.

The Forbearance Agreement included specific milestones that extended through March

2022. Specifically, the Forbearance Agreement contemplated that Edgemere would provide a
Lease restructuring term sheet by December 21, 2021, with Intercity’s substantive response due
14 days later, on January 4, 2022 (days after the initial expiration). (See Exh. C. § II(e)(1), (2)).
Likewise, the Forbearance Agreement required submission of “13-week cash budget” extending
from December 10, 2021 into March 2022 (months beyond the initial expiration).

(See id., §

II(e)(1)-(6)).
75.

Beyond the express terms of the Forbearance Agreement, Intercity’s actions further

confirm it never intended to comply with its obligations. For example, Edgemere provided the
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contemplated Lease restructuring term sheet to Intercity earlier than required, on December 6,
2021. Despite its express agreement to provide a substantive written response and comments to
Edgemere’s term sheet, Intercity did not respond. When Edgemere inquired about Intercity’s
failure to respond, Intercity stated that it was not interested in restructuring the Lease.
76.

After Intercity received all of the monetary and other benefits under the

Forbearance Agreement, including substantial payments of rent and reimbursement of legal fees,
Intercity failed and refused to provide a written response and comments to Edgemere’s term sheet
or otherwise negotiate in good faith regarding a Lease restructuring.
77.

Edgemere relied upon Intercity’s promises to abide by the terms of the NDA and

Forbearance Agreement, and would not have entered into those agreements if it knew that Intercity
had no intention to honor its obligations thereunder.
78.

Intercity’s disavowal of the NDA and Forbearance Agreement is in furtherance of

its scheme to undermine Edgemere’s business so that it can take the Community away from
Edgemere, convert the Community to a rental community (rather than a regulated CCRC), or
convert it to some other purpose altogether, in order to realize a higher value that would result
from such new use, either evicting Residents from the Community or denying them credit for the
substantial Entrance Fees they previously paid.
79.

Intercity’s fraud and misrepresentations relating to the NDA and Forbearance

Agreement, and otherwise, have substantially damaged and continue to damage Edgemere and its
business in an amount to be determined at trial.
80.

Accordingly, Edgemere sues Intercity for damages and other relief arising from

Intercity’s promissory fraud of Edgemere related to the NDA and Forbearance Agreement. Indeed,
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Intercity’s promissory fraud, and other misconduct, substantially contributed to Edgemere having
to file its Chapter 11 Case.
81.

Further, Intercity’s conduct in entering into the NDA and Forbearance Agreement

with no present intent to abide by those agreements’ terms reflects Intercity’s specific intent to
cause substantial injury or harm to Edgemere. Intercity’s conduct was both malicious and
fraudulent and thus justifies an award of exemplary damages against Intercity in an amount
sufficient to punish Intercity and deter Intercity and others from like conduct in the future.
COUNT 3
(Tortious Interference With Existing Contractual and Business Relations – Against
Defendants Intercity and Kong)
82.

Edgemere incorporates by reference the allegations in all preceding paragraphs as

if set forth fully herein.
83.

Edgemere has valid and enforceable Residency Agreements with the Residents.

84.

By engaging in direct, improper discussions with the Residents while under the

NDA with Edgemere, and by making false and malicious statements to DMN (including, without
limitation, that “[i]t’s unfair and unjust for Edgemere to continue to take deposits from future
residents under current circumstances” when Defendants knew that Edgemere had months earlier
instituted an escrow for all Entrance Fees received from new residents effective as of September
27, 2021 as expressly acknowledged in the Forbearance Agreement (Exh. C, see § VIII)),
Defendants committed willful and intentional acts of interference with Edgemere’s contractual
relationships with the Residents.
85.

Defendants’ actions were intended to create, and had the effect of creating, extreme

fear and concern among the Residents regarding the future viability of the Community, whether
the Residents would be able to continue to reside at the Community, and whether they or their
22
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families would receive a return of any of their Entrance Fees upon the Residents leaving the
Community. Because the return of any Entrance Fees to a given Resident or his/her family is
contingent in part upon the Resident’s unit being occupied by a new resident, the chilling effect of
Defendants’ misconduct on prospective sales to new residents (as described in Count 4 below) has
a direct and profoundly negative impact on the Residents and their families. As a result, Edgemere
has been forced to adjust (i.e., lower) its financial projections provided to the Trustee in connection
with the proposed postpetition financing of these Chapter 11 Cases and any restructuring and/or
refinancing of the Bonds. Defendants’ misconduct thus likewise interferes with Edgemere’s
contractual relations with the bondholders by preventing Edgemere from fulfilling its obligations
under the Bonds, whether restructured or otherwise.
86.

Defendants’ willful and intentional acts of interference are in furtherance of their

scheme to destroy Edgemere’s business, wrest control of the Community away from Edgemere,
convert the Community to a different use to realize a windfall, and either evict Residents from the
Community or deny them the promised return of the substantial Entrance Fees they previously
paid.
87.

Defendants’ tortious interference with Edgemere’s existing contractual and

business relationships has proximately caused substantial damages to Edgemere and its business
in an amount to be determined at trial. Indeed, Defendants’ tortious interference with Edgemere’s
existing contractual and business relationships and other misconduct substantially contributed to
Edgemere having to file its Chapter 11 Case.
88.

Accordingly, Edgemere sues Defendants for damages and other relief arising from

their tortious interference with Edgemere’s existing contracts and business relationships.
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Further, Intercity’s and Kong’s respective actions in tortiously interfering with

Edgemere’s existing contracts and business relations by, among other things, disclosing
Edgemere’s confidential and proprietary information to DMN and the Residents, among others,
reflects that each of Intercity and Kong took those actions with the specific intent to cause
substantial injury or harm to Edgemere. Intercity’s and Kong’s individual and joint conduct was
malicious and thus justifies an award of exemplary damages against Intercity in an amount
sufficient to punish Intercity and Kong and deter them and others from like conduct in the future.
COUNT 4
(Tortious Interference With Prospective Contractual and Business Relations – Against
Defendants Intercity and Kong)
90.

Edgemere incorporates by reference the allegations in all preceding paragraphs as

if set forth fully herein.
91.

There is a reasonable probability that Edgemere would, with future prospective

residents of the Community, enter into life care contracts and/or residency agreements and form
business relationships.
92.

By engaging in direct, improper discussions with the Residents while under the

NDA with Edgemere, and by making false and malicious statements to DMN (including, without
limitation, that “[i]t’s unfair and unjust for Edgemere to continue to take deposits from future
residents under current circumstances” when Defendants knew that Edgemere had months earlier
instituted an escrow for all Entrance Fees received from new residents effective as of September
27, 2021 as expressly acknowledged in the Forbearance Agreement (Exh. C, see § VIII)),
Defendants either acted with a conscious desire to prevent Edgemere’s prospective contractual and
business relations from occurring, or knew the interference was certain or substantially certain to
occur as a result of their conduct.
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As a result of Defendants’ misconduct, call volume from prospective residents has

dropped, tours among prospective residents have diminished, referrals of existing residents to
higher levels of care within the Community are down, and individuals previously committed to
joining the Community have delayed closing on their contracts. In fact, in 2021, despite the
ongoing COVID-19 pandemic, Edgemere closed on contracts with new residents for 48 units, an
average of four each month. In the two months since Kong and Intercity caused the first article in
DMN, Edgemere has not closed any new Residency Agreements.
94.

As a result of the precipitous drop in interest by prospective residents, Entrance Fee

deposits and other revenue will fall substantially going forward, thus further threatening
Edgemere’s financial viability. In response, Edgemere has been forced to adjust (i.e., lower) its
financial projections provided to the Trustee in connection with the proposed postpetition
financing of these Chapter 11 Cases and any restructuring and/or refinancing of the Bonds.
95.

Defendants’ acts of interference are independently tortious or unlawful as

evidenced in part by their breaches of the NDA and other misconduct described herein.
96.

Defendants’ tortious interference with Edgemere’s prospective contractual and

business relationships has proximately caused substantial damages to Edgemere and its business
in an amount to be determined at trial. Indeed, Defendants’ tortious interference with Edgemere’s
prospective contractual and business relationships and other misconduct substantially contributed
to Edgemere having to file its Chapter 11 Case.
97.

Accordingly, Edgemere sues Defendants for damages and other relief arising from

their tortious interference with Edgemere’s prospective contracts and business relationships.
98.

Further, Intercity’s and Kong’s respective actions in tortiously interfering with

Edgemere’s prospective existing contracts and business relations by, among other things,
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disclosing Edgemere’s confidential and proprietary information to DMN and the Residents, among
others, reflects that each of Intercity and Kong took those actions with the specific intent to cause
substantial injury or harm to Edgemere. Intercity’s and Kong’s individual and joint conduct was
malicious and thus justifies an award of exemplary damages against Intercity in an amount
sufficient to punish Intercity and Kong and deter them and others from like conduct in the future.
COUNT 5
(Civil Conspiracy – Against Defendants Intercity and Kong)
99.

Edgemere incorporates by reference the allegations in all preceding paragraphs as

if set forth fully herein.
100.

On information and belief, Intercity and Kong each has an improper object to be

accomplished, consisting of their scheme to destroy Edgemere’s business, wrest control of the
Community away from Edgemere, convert the Community to an alternative use to realize the much
higher value that would result from such new use, and either evict Residents from the Community
or deny them repayment of the substantial Entrance Fees they previously paid.
101.

On information and belief, Intercity and Kong have reached a meeting of the minds

on the improper object to be accomplished and a course of action in order to accomplish such
improper object.
102.

Defendants’ acts in furtherance of the improper object to be accomplished are

independently tortious or unlawful as evidenced in part by their breaches of the NDA and other
misconduct described herein.
103.

Although Kong is and has acted as agent or representative of Intercity, on

information and belief, Kong is also acting for its own personal gain in connection with
Defendants’ improper scheme.
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Defendants’ conspiracy and other misconduct has proximately caused substantial

damages to Edgemere and its business in an amount to be determined at trial. Indeed, Defendants’
conspiracy and other misconduct substantially contributed to Edgemere having to file its Chapter
11 Case.
105.

Further, in implementing their fraudulent scheme for their individual and collective

benefit, Intercity and Kong engaged in fraudulent acts and otherwise acted with specific intent to
cause substantial injury or harm to Edgemere. Intercity’s and Kong’s individual and joint conduct
was both fraudulent and malicious and thus justifies an award of exemplary damages against
Intercity in an amount sufficient to punish Intercity and Kong and deter them and others from like
conduct in the future.
COUNT 6
(Equitable Subordination – Against Defendant Intercity)
106.

Edgemere incorporates by reference the allegations in all preceding paragraphs as

if set forth fully herein.
107.

Defendant Intercity has engaged in a campaign intended to destabilize and destroy

the business of Edgemere and the Community. It has committed unlawful acts and used unlawful
means, and engaged in outrageous conduct.
108.

Among other things, Intercity has engaged in substantial, ongoing inequitable

conduct consisting of, among other things, breach of the NDA, promissory fraud relating to the
NDA and the Forbearance Agreement, tortious interference with Edgemere’s current and
prospective contracts and business relations, civil conspiracy with Kong, and other misconduct
described above.
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Intercity’s willful and brazen misconduct has caused injury to Edgemere and its

other creditors, and has conferred an unfair advantage on Intercity.
110.

Intercity’s misconduct is substantial, involves moral turpitude, is a breach of duty

and/or a misrepresentation whereby other creditors, including the bondholders, were deceived to
their damage, and/or is gross misconduct amounting to fraud, overreaching or spoliation. Indeed,
Intercity’s misconduct should shock the conscience of the Court.
111.

Based on Intercity’s misconduct and resulting substantial damage to Edgemere and

its other creditors, all existing and future claims of Intercity under the Lease should be equitably
subordinated to all other allowed claims in Edgemere’s bankruptcy case, including the Residents’
claims and the bondholders’ claims.
112.

Equitable subordination of Intercity’s existing and future claims under the Lease as

requested herein is consistent with the provisions of the Bankruptcy Code.
COUNT 7
(Reformation of Lease – Against Defendant Intercity)
113.

Edgemere incorporates by reference the allegations in all preceding paragraphs as

if set forth fully herein.
114.

Except as expressly set forth below, the Lease constitutes a valid and enforceable

contract between Edgemere and Defendant Intercity.
115.

When Edgemere and Intercity originally entered into the Lease, the parties knew

and understood that Edgemere intended to operate the Community as a CCRC regulated by the
Texas Department of Insurance. Consistent with this knowledge and understanding, Section 5.5
of the Lease provides that Lessee (Edgemere) will use the Land only for the development,
construction and ownership of the Project, generally described herein, and specifically only for
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retirement housing or a senior living community. Section 5.18 of the Lease further provides in
relevant part that Lessee (Edgemere) may, without the consent of Lessor and without the payment
of additional rent, enter into life care contracts or sublet, rent or license residential apartments,
rooms, living spaces in the Improvements and ancillary commercial uses reasonably related to the
occupancy thereof, provided that the purpose of such agreement is consistent with Section 5.5 of
this Lease … (See Lease, Exh. A, §§ 5.5, 5.18.)
116.

Despite that both parties knew and understood that the Community would be

operated as a regulated CCRC, where the safety, well-being, and treatment of the Residents is
paramount, the parties made a mutual mistake regarding one of the other provisions of the Lease
that is contrary to the foregoing provisions of the Lease and important Texas public policy interests
in protecting the Residents. In particular, Section 8.2 of the Lease provides in relevant part that:
Remedies. Upon the occurrence of any one or more of the Events
of Default, Lessor may, at its election, subject to and conditioned
upon the rights of any lender as provided in Article VII or any other
provision hereof, terminate this Lease, or terminate Lessee’s right to
possession only, without terminating the Lease. Upon termination
of the Lease, or upon any termination of the Lessee’s right to
possession without termination of the Lease, Lessee shall surrender
possession and vacate the leased premises immediately, and deliver
possession thereof to Lessor, and hereby grants to Lessor the full
and free right, without demand or notice of any kind to Lessee
(except as hereinabove expressly provided for), to enter into and
upon the leased premises in such event, with or without process of
law, and to repossess the leased premises at Lessor’s former estate,
and to expel or remove Lessee and any others who may be
occupying or within the leased premises, without being deemed in
any manner guilty of trespass, eviction, or forcible entry or detainer,
without incurring any liability for any damage resulting therefrom,
and without relinquishing Lessor’s rights to rent or any other right
given to Lessor hereunder or by operation of law… *** If Lessor
elects to terminate Lessee’s right to possession only, without
terminating the Lease, the Lessor may, at Lessor’s option, enter into
the leased premises, remove Lessee’s signs and other evidence of
tenancy, and take and hold possession thereof as hereinabove
provided, without such entry and possession terminating the Lease
29
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or releasing Lessee, in whole or in part, from Lessee’s obligations
to pay the rent hereunder for the full term or from any other of its
obligations under this Lease, subject to the offset of all sums
received by Lessor from any reletting. ***
(See id., at § 8.2 (emphasis added).)
117.

As drafted, Section 8.2 of the Lease can be read to permit Intercity upon any breach

thereunder to repossess the Community and then either seek to assume the Residents’ Residency
Agreements despite the fact that Intercity is not a licensed CCRC operator, or seek to expel or
remove the Residents despite their Residency Agreements and the substantial Entrance Fees they
paid to ensure their continued residency and care at the Community.
118.

In fact, it now appears that Intercity seeks to take advantage of this provision of the

Lease in an attempt to destroy Edgemere’s business, wrest control of the Community away from
Edgemere, convert the Community to realize the much higher value that it believes would result
from such new use, and either evict the Residents from the Community or deny them credit for the
substantial Entrance Fees they previously paid.
119.

That Section 8.2 purports to provide rights to Intercity that are inconsistent with the

other provisions of the Lease as well as important underlying Texas public policy interests in
protecting CCRC residents, which was known to the parties when they entered into the Lease,
demonstrates their mutual mistake in including such rights in Section 8.2 of the Lease.
120.

As a result of the parties’ mutual mistake, the Lease should be reformed to eliminate

any and all provisions therein, including Section 8.2, providing Intercity any direct or indirect right
to assume Edgemere’s Residency Agreements with the Residents, terminate such agreements
without the consent of such Residents, or otherwise evict the Residents.
121.

Additionally, and/or alternatively, if the Court finds the parties did not make a

mutual mistake with respect to Section 8.2 of the Lease as set forth above, the Court should find
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and declare that to the extent that Section 8.2 would permit Intercity to either seek to assume the
Residents’ Residency Agreements despite the fact that Intercity is not a licensed CCRC operator,
or seek to expel or remove the Residents despite their Residency Agreements and the substantial
Entrance Fees such Residents paid to ensure their continued residency and care at the Community,
that Section 8.2 is void and unenforceable as against Texas public policy. In fact, representatives
of the Texas Department of Insurance have raised concerns regarding the ability of Intercity to
take possession of and operate the Community upon any default under the Lease.
WHEREFORE, Edgemere respectfully requests that the Court grant the following relief
in favor of Edgemere:
A.

Judgment against Defendant Intercity for breach of the NDA under Count 1;

B.

Judgment against Defendant Intercity for promissory fraud relating to the NDA and

Forbearance Agreement under Count 2;
C.

Judgment against Defendants Intercity and Kong for tortious interference with

Edgemere’s current contracts and business relations under Count 3;
D.

Judgment against Defendants Intercity and Kong for tortious interference with

Edgemere’s prospective contracts and business relations under Count 4;
E.

Judgment against Defendants Intercity and Kong for civil conspiracy under Count

F.

Judgment against Defendant Intercity for equitable subordination of all of

5;

Intercity’s existing and future claims against Edgemere under the Lease to all other allowed claims
in Edgemere’s bankruptcy case under Count 6;
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Judgment against Defendant Intercity for reformation of the Lease and/or for a

declaration regarding the invalidity and unenforceability of portions of Section 8.2 of the Lease as
against Texas public policy under Count 7;
H.

An award of monetary damages, including compensatory damages, in an amount

to be determined at trial, under Counts 1-5;
I.

An award of exemplary damages, including punitive damages, in an amount to be

determined at trial, under Counts 2-5;
J.

An award of Edgemere’s reasonable attorney’s fees and costs;

K.

An award of prejudgment interest and post-judgment interest on the monetary

damages awarded under Counts 1-5 as provided by law; and
L.

Such other and further legal and equitable relief as may be just and proper.
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/s/ Trinitee G. Green
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Jeremy R. Johnson (Pro Hac Vice Pending)
Brenna A. Dolphin (Pro Hac Vice Pending)
600 3rd Avenue, 42nd Floor
New York, New York 10016
Telephone: (212) 684-0199
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Jerry L. Switzer, Jr. (Pro Hac Vice Pending)
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Telephone: (312) 819-1900
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900 West 48th Place, Suite 900
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BANKRUPTCY CASE IN WHICH THIS ADVERSARY PROCEEDING ARISES
NAME OF DEBTOR
BANKRUPTCY CASE NO.
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Northwest Senior Housing Corporation

DISTRICT IN WHICH CASE IS PENDING

DIVISION OFFICE

Northern District of Texas

Dallas

PLAINTIFF

RELATED ADVERSARY PROCEEDING (IF ANY)
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DISTRICT IN WHICH ADVERSARY IS PENDING

DIVISION OFFICE

NAME OF JUDGE

Michelle V. Larson

ADVERSARY
PROCEEDING NO.
NAME OF JUDGE

SIGNATURE OF ATTORNEY (OR PLAINTIFF)
/s/ Trinitee G. Green

DATE
April 14, 2022

PRINT NAME OF ATTORNEY (OR PLAINTIFF)
Trinitee G. Green

INSTRUCTIONS
The filing of a bankruptcy case creates an “estate” under the jurisdiction of the bankruptcy court which consists of
all of the property of the debtor, wherever that property is located. Because the bankruptcy estate is so extensive and the
jurisdiction of the court so broad, there may be lawsuits over the property or property rights of the estate. There also may be
lawsuits concerning the debtor’s discharge. If such a lawsuit is filed in a bankruptcy court, it is called an adversary
proceeding.
A party filing an adversary proceeding must also must complete and file Form 1040, the Adversary Proceeding
Cover Sheet, unless the party files the adversary proceeding electronically through the court’s Case Management/Electronic
Case Filing system (CM/ECF). (CM/ECF captures the information on Form 1040 as part of the filing process.) When
completed, the cover sheet summarizes basic information on the adversary proceeding. The clerk of court needs the
information to process the adversary proceeding and prepare required statistical reports on court activity.
The cover sheet and the information contained on it do not replace or supplement the filing and service of pleadings
or other papers as required by law, the Bankruptcy Rules, or the local rules of court. The cover sheet, which is largely selfexplanatory, must be completed by the plaintiff’s attorney (or by the plaintiff if the plaintiff is not represented by an
attorney). A separate cover sheet must be submitted to the clerk for each complaint filed.
Plaintiffs and Defendants. Give the names of the plaintiffs and defendants exactly as they appear on the complaint.
Attorneys. Give the names and addresses of the attorneys, if known.
Party. Check the most appropriate box in the first column for the plaintiffs and the second column for the defendants.
Demand. Enter the dollar amount being demanded in the complaint.
Signature. This cover sheet must be signed by the attorney of record in the box on the second page of the form. If the
plaintiff is represented by a law firm, a member of the firm must sign. If the plaintiff is pro se, that is, not represented by an
attorney, the plaintiff must sign.
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FORBEARANCE AGREEMENT
This Forbearance Agreement (the “Forbearance Agreement”) dated as of this 21st day of
December, 2021, is by and among (i) NORTHWEST SENIOR HOUSING CORPORATION,
a Texas non-profit corporation (the “Obligated Group Representative”); (ii) SENIOR QUALITY
LIFESTYLE CORPORATION, a Texas non-profit corporation (“SQLC” and together with the
Obligated Group Representative, the “Obligated Group” and each an “Obligated Group Member”);
(iii) UMB BANK, N.A., in its capacity as successor master trustee (the “Master Trustee”, and
collectively with the hereinafter defined Bond Trustee, the “Trustee”) under that certain Amended
and Restated Master Trust Indenture, Deed of Trust and Security Agreement, dated as of
November 15, 1999 and effective as of April 1, 2006, by and between JPMorgan Chase Bank,
National Association, in its capacity as initial master trustee (the “Prior Master Trustee”) and the
Obligated Group, as supplemented by that certain Supplemental Indenture Number 4, dated as of
May 1, 2015, and as further supplemented by that certain Supplemental Indenture Number 6, dated
as of March 1, 2017 (collectively, as amended and supplemented, the “Master Indenture”); (iv)
UMB BANK, N.A., in its capacity as successor bond trustee (the “2015 Bond Trustee”) under that
certain Indenture of Trust, dated as of May 1, 2015, (the “2015 Bond Indenture”) by and between
the Tarrant County Cultural Education Facilities Finance Corporation (the “Issuer”) and The Bank
of New York Mellon Trust Company, National Association, in its capacity as initial bond trustee;
(v) UMB BANK, N.A., in its capacity as successor bond trustee (the “2017 Bond Trustee”, and
together with the 2015 Bond Trustee, the “Bond Trustee”) under that certain Indenture of Trust,
dated as of March 1, 2017, (the “2017 Bond Indenture”) by and between the Issuer and The Bank
of New York Mellon Trust Company, National Association, in its capacity as initial bond trustee;
(vi) INTERCITY INVESTMENT PROPERTIES, INC., a Texas corporation (the “Landlord”);
and (vii) solely with respect to Sections II (c), (f), (g), and (h) LIFESPACE COMMUNITIES,
INC., an Iowa non-profit corporation acting solely in its capacity as manager pursuant to the
Management Services Agreement (defined herein) (the “Manager”). Capitalized terms used and
not defined herein have the meanings given such terms in the applicable Bond Documents (as such
term is defined below).
RECITALS
A.
At the request of the Obligated Group, the Issuer issued its Retirement Facility
Revenue Bonds (Northwest Senior Housing Corporation – Edgemere Project) Series 2015A in the
original aggregate principal amount of $53,600,000 (the “2015A Bonds”) and its Retirement
Facility Revenue Bonds (Northwest Senior Housing Corporation – Edgemere Project) Series
2015B in the original aggregate principal amount of $40,590,000 (the “2015B Bonds” and
collectively with the 2015A Bonds, the “2015 Bonds”) pursuant to the 2015 Bond Indenture.
B.
Pursuant to that certain Loan Agreement, dated as of May 1, 2015, by and between
the Issuer and the Obligated Group Representative (the “2015 Loan Agreement”), the Issuer loaned
the proceeds of the 2015 Bonds to the Obligated Group for the purpose of, inter alia, financing the
construction, renovation and equipping of seven Assisted Living Units, as well as financing certain
other capital expenditures at the Facilities.
C.
At the request of the Obligated Group, the Issuer issued its Retirement Facility
Revenue Bonds (Northwest Senior Housing Corporation – Edgemere Project), Series 2017 in the
1
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original aggregate principal amount of $21,685,000 (the “2017 Bonds” and collectively with the
2015 Bonds, the “Bonds”) pursuant to the 2017 Bond Indenture.
D.
Pursuant to that certain Loan Agreement, dated as of March 1, 2017, by and
between the Issuer and the Obligated Group Representative (the “2017 Loan Agreement” and
together with the Master Indenture, the 2015 Bond Indenture, the 2017 Bond Indenture, the 2015
Loan Agreement and other documents evidencing or securing the Bonds, the “Bond Documents”),
the Issuer loaned the proceeds of the 2017 Bonds to the Obligated Group for the purpose of, among
other things, refinancing the Issuer’s Retirement Facility Revenue Bonds (Northwest Senior
Housing Corporation – Edgemere Project) Series 2006A.
E.
As security for the obligations owing on the Bonds, the Obligated Group granted
to the Trustee a first priority security interest in substantially all of its assets, as described in the
Bond Documents (together with any collateral granted herein, the “Collateral”).
F.
The Facilities are located on approximately 16.25 acres of real property that the
Obligated Group Representative leases from the Landlord pursuant to that certain Ground Lease,
effective November 5, 1999 (the “Lease”).
G.
The Facilities are managed pursuant to that certain Management Services
Agreement, dated the 15th day of August, 2019, between the Obligated Group Representative and
the Manager (the “Management Agreement”) under which the Manager provides certain
management and support services necessary to operate the Facilities for which it is reimbursed
(“Shared Services Allocation”) .
H.
Events of Default and events which, with the provision of notice and the failure to
cure within the applicable curative period, would constitute Events of Default, have occurred and
are continuing under the Bond Documents, each as identified on Exhibit A (collectively, the
“Specified Defaults”). The Obligated Group also anticipates additional events, which constitute
Events of Default, or which, with the provision of notice and the failure to cure within the
applicable curative period, would constitute Events of Default, each as identified on Exhibit A
(collectively, the “Known Anticipated Defaults”), to occur during the Forbearance Period (as
defined below).
I.
An Event of Default has occurred under the Lease due to the Obligated Group
Representative’s failure to pay Rent from September 1, 2021 to December 1, 2021 (the “Lease
Default”). As a result of the Lease Default, the Landlord served a Notice of Nonpayment of Rent,
dated September 7, 2021 (the “Notice of Nonpayment”) on the Obligated Group Representative.
Thereafter, the Landlord served a Notice of the Lessor’s Intention to Terminate Lease on the Bond
Trustee, dated September 17, 2021 (the “Notice to Terminate”). Certain defaults are anticipated to
occur under the Lease as a result of the failure to pay rent under the Lease (the “Known Anticipated
Lease Defaults”) during the Forbearance Period.
J.
The Obligated Group has requested that the Trustee temporarily forbear from
exercising its rights and remedies under the Bond Documents with respect to the Specified
Defaults and the Known Anticipated Defaults and the Master Trustee, at the direction of the
Holders of not less than a majority in aggregate principal amount of the Obligations that are
Outstanding under the Master Indenture, and each Bond Trustee, at the direction of the holders of
2
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a majority in aggregate principal amount of the applicable Bonds (the “Directing Holders” and
together with the Trustee, the “Creditor Parties”), and in reliance upon the truth of the foregoing
recitals, and of the promises, conditions and covenants herein contained, has agreed to such
requests pursuant to the terms and conditions of this Forbearance Agreement.
K.
The Obligated Group has further requested that the Landlord forbear from
exercising its rights and remedies under the Lease and the Landlord, in reliance upon the truth of
the foregoing recitals, and of the promises, conditions and covenants herein contained, has agreed
to such requests pursuant to the terms and conditions of this Forbearance Agreement.
NOW THEREFORE, in consideration of the foregoing, and for other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties do hereby
agree as follows:
I.

ACKNOWLEDGEMENTS.

(a)
Affirmation of Recitals. The Obligated Group hereby confirms, represents and
warrants to the Creditor Parties and the Landlord (collectively, the “Forbearing Parties”) that the
Recitals set forth at the beginning of this Forbearance Agreement are true and accurate in all respects,
and the Obligated Group acknowledges that the Trustee and Landlord are relying upon such truth
and accuracy in entering into this Forbearance Agreement, and that the Directing Holders have so
relied in directing the Trustee to enter into this Forbearance Agreement.
(b)

Acknowledgments in Connection with the Bonds.

(1)
Agreement of Trustee Pursuant to Trustee Direction. All references in this
Forbearance Agreement to the Trustee’s agreeing with or agreement to, consenting to or
consent to, acknowledging or acknowledgement of, or any like action by the Trustee, shall
refer to such entity having been directed to so agree, consent, acknowledge or take like
action pursuant to a direction of even date herewith from the Directing Holders.
(2)
Acknowledgements Respecting Status and Representations. The Obligated
Group hereby acknowledges and represents to the Trustee, upon which representations the
Trustee has relied in entering into this Forbearance Agreement, and the Directing Holders
have relied in directing the Trustee to enter into this Forbearance Agreement, that: (i) the
Obligated Group is obligated (x) under the Bond Documents to pay and perform all of its
obligations thereunder, and (y) to pay and perform all of its Outstanding Obligations (as
defined below); (ii) the outstanding principal on the Bonds as of November 30, 2021 is
$109,185,000; (iii) the Trustee has a valid first priority lien on the Collateral to secure the
Bonds subject to any Permitted Encumbrances; (iv) because of the Specified Defaults, the
Trustee is now entitled to exercise rights and remedies under the Bond Documents; (v) all
representations and warranties of each Obligated Group Member in this Forbearance
Agreement are true and correct as of the date hereof, and shall survive the execution of this
Forbearance Agreement; (vi) each Obligated Group Member is duly authorized to enter
into this Forbearance Agreement; and (vii) upon execution and delivery hereof, this
Forbearance Agreement will be legal and binding on each Obligated Group Member. The
amounts referenced in subsection (ii) hereinabove, and all other obligations of each
3
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Obligated Group Member under the Bond Documents including interest, fees, costs and
expenses, are hereinafter collectively referred to as the “Outstanding Obligations.”
(3)
No Waiver. Each Obligated Group Member hereby acknowledges that: (i)
the Specified Defaults constitute defaults under the Bond Documents that have not been
waived by the Trustee and that the same entitle the Trustee to declare an Event of Default
under the Bond Documents and to the extent the Trustee has not previously provided any
requisite notice to the Obligated Group declaring an Event of Default with respect to the
Specified Defaults, this Forbearance Agreement shall constitute such notice and nothing in
(a) the Bond Documents, or (b) this Forbearance Agreement, and no action or inaction
pursuant hereto, pursuant to any such documents, or pursuant to the Bond Documents, shall
be deemed to prevent, impair or limit the Trustee’s respective rights and remedies against
each Obligated Group Member, it being expressly understood and agreed that the Trustee
reserves such rights and remedies, and does not waive the Specified Defaults or Known
Anticipated Defaults, or any of the respective Creditor Parties’ rights, which are available
to the Creditor Parties; and (ii) nothing in this Forbearance Agreement is intended to serve
as a waiver of any payment or other obligation of any Obligated Group Member under any
of the Bond Documents, that interest shall continue to accrue on all of the Obligated
Group’s obligations under the Bond Documents as set forth in the Bond Documents, and
each of such obligations shall continue in full force and effect, subject to the terms and
conditions of this Forbearance Agreement as more specifically set forth herein. The parties
acknowledge that, subject to the terms of this Forbearance Agreement and the Creditor
Parties’ agreement to forbear as more particularly set forth herein, all terms of the Bond
Documents remain in full force and effect. Each Obligated Group Member further
acknowledges and agrees that no failure on the part of the Trustee and no delay in
exercising any right or remedy, and no action or inaction pursuant hereto or pursuant to the
Bond Documents, shall operate as a waiver thereof by the Trustee or be deemed to prevent,
impair or limit the Trustee’s rights and remedies against any Obligated Group Member, it
being expressly understood and agreed that the Trustee reserves such rights and remedies.
Each Obligated Group Member further acknowledges and agrees that any single or partial
exercise of any rights pursuant hereto or pursuant to the Bond Documents shall not
preclude any other or further exercise thereof or the exercise of any other right, it being
agreed that such rights and remedies (x) are cumulative and are in addition to, and not
exclusive of, any rights or remedies provided at law or in equity, and (y) are not conditioned
or contingent on any attempt by the Trustee to exercise any of its rights under any related
document against any Obligated Group Member.
(4)
Specified Defaults and Known Anticipated Defaults. The Obligated Group
represents and warrants that as of the date hereof there is no other default or Event of
Default, or any event or anticipated event which, with notice or lapse of time or both, would
constitute a default or Event of Default under any of the Bond Documents other than the
Specified Defaults and Known Anticipated Defaults.
(5)
Ratification of Security Interest. The Obligated Group hereby ratifies and
confirms its grant of security interests in the Collateral in favor of the Trustee to secure the
Outstanding Obligations and the validity of the related liens. To the best of their
knowledge, the Obligated Group hereby warrants that, except for (i) that certain
4
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$316,433.00 investment paid by SQLC to become a Caring Communities member and (ii)
the SQLC goodwill value of $188,223.00 (collectively, the “Excluded Assets”), there are
no material assets owned by any Obligated Group Member that are not subject to the liens
granted in favor of the Trustee under the Bond Documents or herein.
(c)

Acknowledgements in Connection with the Lease.

(1)
Acknowledgements Respecting Status and Representations. The Obligated
Group Representative hereby acknowledges and represents to the Landlord, upon which
representations the Landlord has relied in entering into this Forbearance Agreement that:
(i) the Lease constitutes a valid and binding obligation of the Obligated Group
Representative; (ii) the Obligated Group Representative is obligated under the Lease to pay
and perform the Lease Obligations (as defined below); (iii) because of the Lease Default,
the Landlord is entitled, but not required, to exercise rights and remedies under the Lease;
(iv) any rescission of the Notice to Terminate shall not prevent, impair or limit the
Landlord’s rights and remedies against the Obligated Group as set forth in subsection
(I)(c)(2) herein below; (v) all representations and warranties of the Obligated Group
Representative in this Forbearance Agreement are true and correct as of the date hereof,
and shall survive the execution of this Forbearance Agreement; (vi) the Obligated Group
Representative is duly authorized to enter into this Forbearance Agreement; and (vii) upon
execution and delivery hereof, this Forbearance Agreement will be legal and binding on
the Obligated Group Representative. The amounts referenced in subsection (i)
hereinabove, and all other obligations of the Obligated Group Representative under the
Lease, including, without limitation, reporting obligations and the payment of Rent and
Landlord’s fees, costs and expenses, are hereinafter collectively referred to as the “Lease
Obligations.”
(2)
No Waiver. The Obligated Group Representative hereby acknowledges
that: (i) no action or inaction, and no delay in exercising any right or remedy, pursuant
hereto, or pursuant to the Lease, shall be deemed to prevent, impair or limit the Landlord’s
rights and remedies against the Obligated Group Representative except as provided in this
Forbearance Agreement, it being expressly understood and agreed that the Landlord
reserves such rights and remedies, and does not waive any Lease Default or Known
Anticipated Lease Default, or any of the Landlord’s rights, which are available to the
Landlord; and (ii) nothing in this Forbearance Agreement is intended to serve as a waiver
of any payment or other obligation of the Obligated Group Representative under the Lease.
The parties acknowledge that, subject to the terms of this Forbearance Agreement and the
Landlord’s agreement to forbear as more particularly set forth herein, all terms of the Lease
remain in full force and effect, nothing in this Forbearance Agreement is intended to serve
as a waiver of any payment or Lease Obligation of any Obligated Group Member under
the Lease, Rent shall continue to accrue under the Lease as set forth in the Lease, and each
of such obligations shall continue in full force and effect, subject to the terms and
conditions of this Forbearance Agreement as more specifically set forth herein. The
Obligated Group Representative further acknowledges and agrees that any single or partial
exercise of any rights pursuant hereto or pursuant to the Lease shall not preclude any other
or further exercise thereof or the exercise of any other right, it being agreed that such rights
and remedies (x) are cumulative and are in addition to, and not exclusive of, any rights or
5
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remedies provided at law or in equity, and (y) are not conditioned or contingent on any
attempt by the Landlord to exercise any of its rights under any related document against
the Obligated Group Representative.
II.

COVENANTS AND AGREEMENTS OF THE OBLIGATED GROUP.

To further induce the Forbearing Parties to enter into this Forbearance Agreement and to
forbear, and the Directing Holders to direct the Trustee to enter into this Forbearance Agreement,
as and to the extent provided in this Forbearance Agreement, the Obligated Group further
covenants and agrees, and represents and warrants to the Forbearing Parties as follows:
(a)

Budget.

(1)
Attached hereto as Exhibit B is a cash budget (the “Approved Budget”)
prepared by the Obligated Group for the Forbearance Period, which Approved Budget sets
forth a good faith projection of all cash receipts and disbursements relating to the Obligated
Group’s operations during such period. The Obligated Group hereby covenants and agrees
that during the term of this Forbearance Agreement it shall operate and collect the cash
receipts set forth in the Approved Budget; provided, however, that for each Measuring
Period (as defined below), the Obligated Group shall not be in violation of this covenant
unless cash receipts collected for a particular Measuring Period are less than 90% of the
amount of budgeted cash receipts expected to be collected for the corresponding Measuring
Period set forth in the Approved Budget (the “Revenue Variance”). The Obligated Group
shall be permitted to pay the expenses only as set forth in the Approved Budget in the
amounts, time and categories set forth in the Approved Budget for the Measuring Period
(the “Budgeted Expenses”), subject to the Expense Variance (as defined below). The
Obligated Group shall not make any expenditures that would cause any line-item in the
expense lines of the Approved Budget, during any Measuring Period, to exceed 110% of
the amount set forth in such line-item in the Approved Budget during the corresponding
Measuring Period, provided, however, that professional fees shall not exceed one hundred
percent (100%) of such budgeted line-item, and the aggregate expenditures during any
Measuring Period shall not exceed 105% of the aggregate amount budgeted therefor in the
Approved Budget in the corresponding Measuring Period (the “Expense Variance”; and
together with the Revenue Variance, the “Variances”). The Revenue Variance and the
Expense Variance shall each be measured on the last day of each month set forth in the
Approved Budget (each such date, a “Measuring Date” and each such monthly period a
“Measuring Period”), with the first such Measuring Date being the last day of the month
in which the Effective Date (as defined below) occurs. Except as otherwise provided
herein, any Budgeted Expenses not requisitioned or paid for in a particular budget period
may be requisitioned or paid for during a subsequent period, and for the purpose of
calculating compliance with the covenants in this section, the Approved Budget will be
revised following notice to the Forbearing Parties to move such expenditures to the later
period. Except as otherwise provided herein, Budgeted Expenses may be paid in an earlier
period (i.e., requisitioned or paid for in any month prior to the month for which such
expenditure was budgeted) in the reasonable discretion of the Obligated Group, provided
such payment does not otherwise violate the Expense Variance. In the event of any such
prepayment of expenditures, the Approved Budget shall be deemed amended to move the
6
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expenditure into the month in which the actual expenditure was made for the purpose of
calculating compliance with the covenants in this section. The Obligated Group will
provide a written explanation in reasonable detail explaining the amount of and the reason
for the prepayment or delay in payment in connection with their monthly reporting
obligations hereunder.
(2)
The Obligated Group acknowledges and agrees that (i) the Budgeted
Expenses are limited to the expenses necessary for the Obligated Group to operate the
Facilities and (ii) during the Forbearance Period the Obligated Group will not make any
payments related to any other expenses or obligations not otherwise in the Approved
Budget, including but not limited to the Outstanding Obligations, Shared Services
Allocation and Rent.
(3)
Notwithstanding the foregoing, the Obligated Group may continue to pay
entrance fee (“Entrance Fee(s)”) refunds due to former residents or their beneficiaries to
the extent that the resident has terminated their Residency Agreement, the resident’s unit
was resold prior to September 27, 2021 and the new Entrance Fee for such unit has not
been escrowed as set forth in Section VIII hereof.
(b)
Fees and Expenses. The Obligated Group acknowledges and agrees that all
reasonable fees and expenses of the Trustee and Landlord, respectively, including, but not limited
to, reasonable fees and expenses of their attorneys and advisors (“Expenses”), in connection with
the Specified Defaults to date and the negotiation, execution and enforcement of this Forbearance
Agreement shall not be included in the Approved Budget, but shall be paid by the Obligated Group
on the Effective Date. Thereafter, the Obligated Group shall reimburse the Trustee and Landlord
for all Expenses incurred in connection with the development and implementation of a long-term
resolution regarding the Obligated Group’s obligations under the Bond Documents and the Lease
within fourteen (14) business days following receipt of a statement itemizing such Expenses in
reasonable detail.
(c)
Material Transactions Covenant. During the Forbearance Period, the Obligated
Group shall not enter into any material transaction outside the ordinary course of business, incur
additional indebtedness outside the ordinary course of business (other than additional indebtedness
incurred under Division A, Title I of the Coronavirus Aid, Relief, and Economic Security Act or a
related or supplemental act (“CARES Act Funds”)) or under the American Rescue Plan Act or a
related or supplemental act (“ARPA Funds”), or execute any term sheet, letter of intent, exclusivity
agreement or other documentation pertaining thereto, unless approved in advance in writing by the
Trustee and Landlord, including without limitation, affiliation, merger, change of control, sale or
similar transactions, payments to any affiliates, granting of a lien, mortgage or security interest in
any of its property or encumber any assets, engagement to refinance, refund or purchase the Bonds
in the secondary market, or enter into any partnership, joint venture, monetization or similar
transaction with respect to the programs or assets of the Obligated Group.
(d)

Occupancy Covenant.

(1)
The Obligated Group covenants that for each calendar month set forth
below (each an “Occupancy Month”), the Obligated Group shall have Occupied the total
number of all Independent Living Units at or above the applicable IL Occupancy
7
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Requirement set forth below (the “IL Occupancy Requirement”), which level shall be
measured as of the last day of the applicable Occupancy Month.
Measuring Month
November 2021
December 2021

IL Occupancy Requirement
233
237

(2)
The Obligated Group covenants that for each Occupancy Month, the
Obligated Group shall have Occupied the total number of all assisted living units, memory
care units and skilled nursing beds at or above the applicable Health Care Occupancy
Requirement set forth below (the “Health Care Occupancy Requirement” and together with
the IL Occupancy Requirement, the “Occupancy Requirements”), which level shall be
measured as the average occupancy for the applicable Occupancy Month.
Occupancy Month
November 2021
December 2021

Health Care Occupancy
Requirement
101.7
102.0

For purposes of this section, the term “Occupied” includes any units for which a Residency or Life
Care Agreement has been entered into and with respect to which an Entrance Fee has been received
in each case in accordance with the terms of the Forbearance Agreement.
(e)
Proposed Long-Term Resolution. The Obligated Group agrees that during the
Forbearance Period it shall comply with the following “Milestones” related to the development
and implementation of a long-term resolution regarding the Obligated Group’s obligations under
the Bond Documents and the Lease:
(1)
On the Effective Date, the Obligated Group shall deliver a term sheet for a
lease restructuring to the Forbearing Parties;
(2)
No later than fourteen (14) days after delivery of the term sheet for a lease
restructuring, the Landlord shall provide a written response and comments to the term sheet
sharing such response with the Obligated Group and Creditor Parties. Notwithstanding
anything herein, nothing in this Forbearance Agreement is intended to impose any
obligation on Landlord to enter into a lease restructuring with the Obligated Group
Representative.
(3)
No later than December 10, 2021, Obligated Group shall deliver a 13-week
cash budget to the Forbearing Parties;
(4)
No later than December 20, 2021, Obligated Group shall deliver to the
Forbearing Parties long term projections and actuarial analysis; and
(5)
No later than thirty (30) days after receipt of the projections, the Creditor
Parties shall deliver a term sheet for the treatment of the Bonds and the economic terms of
the restructured lease to the Obligated Group; and
8
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(6)
No later than fourteen (14) days after delivery of the term sheet, Obligated
Group shall provide a written response to the term sheet for treatment of the Bonds.
(f)
Trustee’s Retention of Financial Consultants. The Bond Trustee has retained RBC
Capital Markets (“RBC”) to advise the Creditor Parties with respect to the Obligated Group’s
performance and its obligations under the Bond Documents. The Obligated Group hereby agrees to
provide RBC with any materials and information that RBC may reasonably request from time to
time. The Obligated Group further agrees that it shall provide any such requested materials and
information to RBC no later than seven (7) Business Days following such request or as soon as such
materials and information becomes available.
(g)
Entrance Fee Discounting. During the Forbearance Period, the Obligated Group
shall not discount or provide any incentives with respect to Entrance Fees or monthly service fees,
other than the discounts or deferrals agreed to between the Bond Trustee and the Obligated Group.
(h)
Regulatory Communications. The Obligated Group shall notify the Forbearing
Parties promptly following the Obligated Group’s receipt or transmission of any non-routine notices
or other written communications from any governmental authority or agency with regulatory
oversight of the Facilities, including without limitation, the Texas Department of Aging and
Disability Services, the Texas Department of Insurance, and/or the Attorney General for the State of
Texas, (collectively the “Regulators”) and shall contemporaneously provide copies of any such
notices or other communications to the Forbearing Parties. All parties to this Forbearance
Agreement shall coordinate all communications, formal or informal, with the Regulators, and the
Forbearing Parties and Obligated Group agree not to have any communications with the Regulators
without prior notice to the Obligated Group or Forbearing Parties, respectively.
(h)
Landlord Information Request. The Obligated Group shall (1) keep all real and
personal property taxes and assessments current, (2) maintain all insurance coverage required
under the Lease, (3) provide all information and fulfill all other obligations arising under the Lease
(other than the obligation to pay Rent), including, without limitation providing evidence of the
timely payment all taxes, assessments and insurance premiums and (4) subject to the terms of the
non-disclosure agreement between the Landlord and the Obligated Group Member dated as of
September 13, 2021, and any amendments thereto, provide Landlord with any materials and
information that the Landlord may reasonably request from time to time no later than seven (7)
Business Days following such request or as soon as such materials and information becomes
available. The Obligated Group shall provide Landlord with copies of all materials and
information that the Obligated Group provides to RBC concurrently with the delivery of such
materials to RBC.
III.

FINANCIAL REPORTING.

(a)
By the twentieth (20th) day following the end of each month the Obligated Group
shall provide to the Forbearing Parties and their advisors the following information which shall be
made available to the Bondholders:
(1)
Balance sheet, statement of operations, accounts payable aging report,
statement of cash flows and occupancy reports for the prior monthly period;
9
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(2)
A comparison between budgeted cash receipts and disbursements set forth
on the Approved Budget and actual cash receipts and disbursements incurred during such
prior month period;
(3)
Occupancy reports designated by units, as well as a monthly sales and
marketing update;
(4)

A summary of any capital expenditures made during the prior month period;

and
(5)
Such other information and supporting documentation as any Forbearing
Party may from time-to-time reasonably request.
The foregoing financial and other documents shall be in addition to any reporting requirements
required by the Bond Documents, the Lease or as set forth herein.
IV.

CONDITIONS TO EFFECTIVENESS OF FORBEARANCE AGREEMENT.

This Forbearance Agreement shall not become effective until each of the following shall
have occurred (such time being defined as the “Effective Date”):
(a)
A fully executed copy of this Forbearance Agreement shall be delivered to
the Forbearing Parties by the Obligated Group;
(b)
The Directing Holders shall have approved in writing this Forbearance
Agreement and directed the Trustee to execute it (in form and substance satisfactory to the Creditor
Parties);
(c)
The Obligated Group shall reimburse each of the Trustee and Landlord the
Expenses contemplated by Section II(b) of this Forbearance Agreement; and
(d)
The Obligated Group shall wire $357,878.59 to the Landlord to pay one
month’s Rent under the Lease, and the Landlord shall deliver a notice rescinding the Notice to
Terminate.
V.

FORBEARANCE TERMINATION EVENTS; REMEDIES.

(a)
Forbearance Termination Events. The period of this forbearance (the “Forbearance
Period”) shall commence on the Effective Date, and shall continue until the earlier of (i) a
Forbearance Termination Event; or (ii) December 31, 2021 (the “Expiration Date”). A “Forbearance
Termination Event” shall be the occurrence of any one of the following:
(1)
If any representation made by any Obligated Group Member under this
Forbearance Agreement or in any report delivered thereunder shall not have been true,
accurate or complete in any material respect when made;
(2)
The occurrence of any Event of Default or default under any Bond
Document, other than Specified Defaults and the Known Anticipated Defaults or an Event
10
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of Default under the Lease other than the Lease Default and the Known Anticipated Lease
Defaults;
(3)
A violation by any Obligated Group Member of any of its covenants and
obligations under this Forbearance Agreement, including without limitation the Occupancy
Requirements;
(4)
a failure to be in compliance with the terms of the Approved Budget (subject
to the Variances); provided that if a Variance with respect to expenditures is a result of
increased revenues, it shall not be an Event of Default as long as the expense Variance does
not exceed 75% of the revenues in excess of budgeted revenues;
(5)
The incurrence of additional indebtedness (other than CARES Act Funds or
ARPA Funds) by any Obligated Group Member without the prior written consent of the
Trustee and Landlord;
(6)
The commencement of: (i) proceedings naming any Obligated Group
Member as a debtor under any chapter of the United States Bankruptcy Code, 11 U.S.C. §
101 et. seq., (ii) receivership proceedings naming any Obligated Group Member or
involving a substantial part of any Obligated Group Member’s property, (iii) an assignment
for the benefit of creditors by any Obligated Group Member, or (iv) any similar event or
proceeding involving any Obligated Group Member or a substantial part of any Obligated
Group Member’s property;
(7)
operations;

Any Obligated Group Member suspends all or a substantial portion of its

(8)
Any Obligated Group Member (i) has any material license or similar
authorization relating to its business revoked, modified or suspended for any period of time
or (ii) is disqualified from participation in any federal or state program.
In the event a Forbearing Party has knowledge of a Forbearance Termination Event or terminates
this Forbearance Agreement, it shall promptly provide notice to the other Forbearing Parties.
(a)
Remedies Upon Termination. Upon the expiration or termination of the
Forbearance Period, the forbearance granted in this Forbearance Agreement shall immediately and
automatically terminate, all deferred amounts hereunder shall be due and payable in full and the
Forbearing Parties shall have available to them all rights and remedies specified under this
Forbearance Agreement, any of the Bond Documents, the Lease, or under applicable law. Absent
payment in full of all unpaid Rent and other amounts due under the Lease on or before such
expiration or termination, the rescission of the Notice to Terminate shall be immediately and
automatically reinstated without the need for any further notice from Landlord and the new cure
period, which shall run for 70 calendar days, shall commence simultaneously with the reinstatement
of the Notice of Termination.
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AGREEMENT TO FORBEAR.

(a)
Forbearance by the Trustee. During the Forbearance Period, the Creditor Parties
hereby agree to forbear from exercising remedies under the Bond Documents arising by reason of
the Specified Defaults and/or Known Anticipated Defaults. Upon the termination of the Forbearance
Period, all forbearances, deferrals and indulgences granted by the Creditor Parties pursuant to this
Forbearance Agreement shall automatically terminate, and the Creditor Parties shall thereupon have,
and shall be entitled to exercise, any and all of their respective rights and remedies under the Bond
Documents. Each Obligated Group Member acknowledges that the aforesaid agreement by the
Trustee shall not have the effect of releasing any person or entity from liability for repayment of the
indebtedness or performance of the obligations evidenced and/or secured by the Bond Documents.
Each Obligated Group Member hereby waives all notices of default and rights to cure as provided
in the Bond Documents or otherwise with respect to the Specified Defaults or Known Anticipated
Defaults. Each Obligated Group Member also reaffirms the Trustee’s right to payment of its fees
and expenses as Trustee and to the lien securing the same, all as set forth in the Bond Documents.
Each Obligated Group Member acknowledges and agrees that nothing in this Forbearance
Agreement shall act in derogation of (i) the Trustee’s right to payment of its fees and expenses; (ii)
the lien that arises and is otherwise granted to the Trustee for such fees and expenses; or (iii) the
right of the Trustee to apply or setoff Trustee Held Funds (as defined below) towards such fees or
expenses or the Outstanding Obligations (which may include the Trustee accelerating such amounts
owed under the Bond Documents for such setoff or application).
(b)
Forbearance by the Landlord. During the Forbearance Period, the Landlord hereby
agrees to forbear from exercising remedies under the Lease. Upon the termination of the Forbearance
Period, all forbearances, deferrals and indulgences granted by the Landlord pursuant to this
Forbearance Agreement shall automatically terminate, and the Landlord shall thereupon have, and
shall be entitled to exercise, any and all of its respective rights and remedies under the Lease. The
Obligated Group Representative acknowledges that the aforesaid agreement by the Landlord shall
not have the effect of releasing any person or entity from liability for repayment of the indebtedness
or performance of the obligations evidenced by the Lease.
VII.

VOLUNTARY ACTION.

Each Obligated Group Member hereby acknowledges and agrees that it (i) has read and
understands the contents of this Forbearance Agreement, (ii) has had the opportunity to consult
with counsel of its choice throughout all of the negotiations that preceded the execution of this
Forbearance Agreement, and (iii) has acted voluntarily and without duress in connection with the
execution and delivery of this Forbearance Agreement after reviewing and understanding each
provision of this Forbearance Agreement and without reliance upon any promise or representation
of any person or persons acting for or on behalf of the Forbearing Parties.
VIII.

ENTRANCE FEE ESCROW.

As of September 27, 2021, all Entrance Fees received from new residents shall be escrowed
as set forth in a form attached hereto as Exhibit C.
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FURTHER ASSURANCES.

The Obligated Group will take such other reasonable actions as (a) the Creditor Parties
may reasonably request from time to time to perfect or continue the Trustee’s security interests in
the Collateral and (b) as the Forbearing Parties may request to accomplish the objectives of this
Forbearance Agreement, the Lease and the Bond Documents.
X.

MISCELLANEOUS.

(a)
Notices. All notices, demands, requests and other communications required
pursuant to the provisions of this Forbearance Agreement shall be given in accordance with the Bond
Documents or Lease, as applicable (as modified by any change of address notifications heretofore
given by the parties hereto).
(b)
No Modification or Waiver. None of the terms or provisions of any of the Bond
Documents, the Lease, or of this Forbearance Agreement may be changed, waived, modified,
discharged or terminated except by a written instrument executed by the parties or party against
whom enforcement of the change, waiver, modification, discharge or termination is asserted. None
of the terms or provisions of the Bond Documents, the Lease, or this Forbearance Agreement shall
be deemed to have been abrogated or waived by reason of any failure or failures to enforce the same.
(c)
Counterparts. This Forbearance Agreement may be executed in any number of
counterparts, each of which shall be considered an original for all purposes, provided, however, that
all such counterparts shall together constitute one and the same instrument. A PDF signature hereon
shall be deemed an original for all purposes.
(d)
Time is of the Essence. Time shall be of the essence with respect to each and every
of the various undertakings and obligations set forth in this Forbearance Agreement.
(e)
Successors and Assigns. The provisions of this Forbearance Agreement shall be
binding upon, and shall inure to the benefit of, the respective successors and assigns of the
Forbearing Parties, and the respective successors and assigns of each Obligated Group Member;
provided, however, nothing herein shall be intended as a consent to an assignment not specifically
permitted by the Bond Documents or Lease.
(f)
Entire Agreement Related to the Bonds. The various Bond Documents, as
confirmed and affected by this Forbearance Agreement, constitute the entire agreement between the
Creditor Parties, the Obligated Group and the other parties to the Bond Documents and this
Forbearance Agreement relating to or connected with the Bonds.
(g)
Entire Agreement Related to the Lease. The Lease, as confirmed and affected by
this Forbearance Agreement, constitutes the entire agreement between the Landlord and the
Obligated Group Representative relating to or in connection with the real property described in the
Lease.
(h)
No Third-Party Beneficiaries. This Forbearance Agreement shall be solely for the
benefit of the parties to this Forbearance Agreement and no other person or entity shall be a third
party beneficiary hereof.
13
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(i)
Applicable Law. This Forbearance Agreement shall be construed in accordance
with and governed by the laws of the State of Texas without giving effect to the choice of laws
principles thereof.
(j)
Captions. The captions and headings in this Forbearance Agreement are for
convenience only and in no way define or describe the scope or content of any provision of this
Forbearance Agreement.
[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the parties have executed this Forbearance Agreement as a
sealed instrument as of the date first above written.

NORTHWEST SENIOR HOUSING CORPORATION,
Obligated Group Member

By:
Its:
SENIOR QUALITY LIFESTYLE CORPORATION,
Obligated Group Member

By:
Its:
UMB BANK, N.A.,
as Bond Trustee under the 2015 Bond Indenture

By:
Its:
UMB BANK, N.A.,
as Bond Trustee under the 2017 Bond Indenture

By:
Its:
UMB BANK, N.A.,
as Master Trustee under the Master Indenture

By:
Its:
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INTERCITY INVESTMENT PROPERTIES, INC.,
Landlord

By:
Its:
With respect to Sections II (a), (c), (g), (h) and (i) and III
LIFESPACE COMMUNITIES, INC.,
solely in its capacity as Manager

By:
Its:

[Signature Page to Forbearance Agreement]
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Exhibit A
Specified Defaults and Known Anticipated Defaults
The following events, which constitute Events of Default or which, with the provision of notice
and the failure to cure within the applicable curative period, would constitute Events of Default
have occurred and are continuing (collectively, the “Specified Defaults”):
1. Failure by the Obligated Group Representative to pay monthly debt service in October
and November 2021;
2. Failure by the Obligated Group Representative to maintain a Debt Service Coverage
Ratio of 1.0x as of December 30, 2020;
3. Failure by the Obligated Group Representative to pay amounts due under the Ground
Lease as of October, November, and December 2021;
4. Failure by the Obligated Group Representative to maintain the real property free of
liens other than Permitted Liens.
The Obligated Group anticipates the below listed additional events, which constitute Events of
Default or which, with the provision of notice and the failure to cure within the applicable
curative period, would constitute Events of Default to occur during the Forbearance Period
(collectively, the “Known Anticipated Defaults”):
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ESCROW AGREEMENT
THIS ESCROW AGREEMENT (as the same may be amended or modified from time to
time pursuant hereto, this “Agreement”) is made and entered into as of _______, 2021, by and
among NORTHWEST SENIOR HOUSING CORPORATION D/B/A EDGEMERE, a Texas
nonprofit corporation (the “Company”), REGIONS BANK, an Alabama banking corporation, as
escrow agent (the “Escrow Agent”), UMB BANK, N.A., as Trustee (as hereinafter defined) and
each Resident (as hereinafter defined) (each Resident, collectively with the Company and the
Escrow Agent, the “Parties”, or individually, a “Party”).
Preliminary Statement. The Company owns and operates The Edgemere (“Edgemere”),
a continuing care retirement community located in Dallas, Texas. For the benefit of the Company,
the Tarrant County Cultural Education Facilities Finance Corporation (the “Issuer”) issued the
following bonds (i) pursuant to the Indenture of Trust dated as of May 1, 2015 (the “2015
Indenture”) between the Issuer and UMB BANK, N.A., as trustee: (a) Retirement Facility Revenue
Bonds (Northwest Senior Housing Corporation – Edgemere Project) Series 2015A (the “Series
2015A Bonds”) and (b) Retirement Facility Revenue Bonds (Northwest Senior Housing
Corporation – Edgemere Project) Series 2015B (the “Series 2015B (the “Series 2015B Bonds”);
and (ii) pursuant to the Indenture of Trust dated as of March 1, 2017 (the “2017 Indenture”)
between the Issuer and UMB BANK, N.A., as trustee, the Retirement Facility Revenue Bonds
(Northwest Senior Housing Corporation – Edgemere Project) Series 2017 (the “Series 2017
Bonds” and together with the Series 2015A Bonds and Series 2015B Bonds, the “Bonds”). The
Company is also a party to that certain ground lease dated November 5, 1999 by and between
Intercity Investment Properties, Inc., a Texas corporation, as lessor and the Company, as lessee
(the “Ground Lease”). Certain Events of Default have occurred and are continuing under the Bond
Documents and Ground Lease (as defined in the Indenture and Ground Lease, respectively). In
accordance with that certain Forbearance Agreement, dated as of _______, 2021, between the
Company and the Trustee and in accordance with Section 7.4 of the Residency Agreement (as
hereinafter defined) as such Section 7.4 is amended by the provisions of the Addendum to
Residency Agreement (the “Addendum”), the Company has agreed to escrow Entrance Fees (as
defined below) for the benefit of residents entering into a Residency Agreement on or after
September 27, 2021 who execute and deliver a Joinder to Escrow Agreement in the form attached
hereto as Attachment A (a “Joinder Agreement”) (each such resident, a “Resident”). The
Company has requested that the Escrow Agent receive, hold, and disburse the entrance fees (the
“Entrance Fees”) of Residents paid pursuant to their applicable residency agreements (the
“Residency Agreements”) entered into by such Resident and the Company, from and after
September 27, 2021 to, but not including, the date the Company delivers the Trigger Date Notice
(as hereinafter defined). The purpose of the Agreement is for the protection of the prospective
Resident.
The Escrow Agent acknowledges that it is willing to receive, hold, and disburse the
Escrowed Funds (as defined below) in escrow in accordance with the terms and conditions
hereinafter set forth.
NOW, THEREFORE, in consideration of the foregoing and of the mutual covenants and
agreements hereinafter set forth, the receipt and sufficiency of which are hereby acknowledged,
the Parties hereto hereby agree as follows:
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1.
Appointment. The Company hereby designates and appoints the Escrow Agent as the
Escrow Agent to receive, hold, and disburse the Escrowed Funds (as defined below), and the
Escrow Agent hereby accepts such appointment to receive, hold, and disburse the Escrowed Funds
upon the terms and subject to the conditions set forth in this Agreement.
2.
Escrowed Funds. On each date from and after the date of this Agreement, but before the
date the Company delivers the Trigger Date Notice (as defined below), on which a Resident or
prospective Resident of a living unit at Edgemere enters into a Residency Agreement and a Joinder
Agreement and delivers payment to the Company of any Entrance Fee, the Company shall
promptly transmit such Entrance Fee, or portion thereof, to the Escrow Agent for deposit to the
Escrow Account. The funds on deposit in the Escrow Account representing the Entrance Fees or
any portion thereof paid by a Resident to the Company for deposit in escrow with the Escrow
Agent shall remain the property of the Resident or the Resident’s legal representative until
refunded to the Resident or the Resident’s legal representative or released by the Escrow Agent to
such party as may be entitled thereto as directed pursuant to Section 4 hereof. Such funds shall not
be subject to any liens or charges by the Escrow Agent.
The Escrow Agent shall hold all Entrance Fees deposited into the Escrow Account in
escrow (the “Escrowed Funds”) on the terms and conditions set forth in this Agreement. The
Escrow Agent agrees to provide the Company a monthly report that shows all individual
transactions in the Escrow Account reflecting all deposits made to and disbursements made from
the Escrow Account during the relevant period.
3.

Deposit of Escrowed Funds.

The Escrow Agent will hold the Escrowed Funds in a noninterest-bearing account that is
FDIC-insured up to the maximum amount permitted by law.
4.

Release of Escrowed Funds.

(a)
The Escrow Agent shall hold all funds in escrow and shall not disburse any
Escrowed Funds from the Escrow Account except in accordance with written instructions as
described below:
(i)
Transfer Upon Termination of Residency Agreement prior to Trigger Date.
Prior to the date on which a restructuring or refinancing of all or substantially all of the
Bonds and a restatement of the Ground Lease is consummated (the scheduled date of such
restructuring or refinancing, the “Trigger Date”), Escrowed Funds shall be released in
accordance with this Section 4(a)(i). Within four (4) Business Days following delivery of
a notice from the Company to the Escrow Agent, with a copy to the Resident and the
Trustee, in the form of Attachment B attached hereto (a “Disbursement Notice (PreTrigger Date)”), the Escrow Agent shall release to the Resident, in accordance with
instructions set forth in the Disbursement Notice (Pre-Trigger Date), such portion of a
Resident’s Entrance Fee escrowed with the Escrow Agent, less any amounts permitted
under Sections 7.1 and/or 7.2 of the Residency Agreement (the “Retained Sums”), of any
Resident at Edgemere who terminates the Residency Agreement or whose Residency
Agreement is otherwise terminated in accordance with the terms thereof and who, prior to
2
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the Trigger Date, complies with all other requirements set forth in the Residency
Agreement to terminate the Residency Agreement (a “Termination of Residency
Agreement”). The Escrow Agent is authorized and directed to transfer or disburse all
Retained Sums in accordance with the Company’s written instructions, which may include
transferring such Retained Sums to the Company’s bank accounts, whether held by the
Escrow Agent or any other financial depositary. The Company shall deliver a
Disbursement Notice (Pre-Trigger Date) with respect to the applicable Resident within
fifteen (15) Business Days after the date of the Termination of Residency Agreement,
provided that the Termination of Residency Agreement occurs before the Trigger Date.
(ii)
Transfer on Trigger Date. No later than fifteen (15) Business Days prior to
the Trigger Date, the Company and the Trustee shall deliver to the Escrow Agent and the
Company shall provide each Resident a notice in the form attached hereto as
Attachment C (the “Trigger Date Notice”), setting forth the Trigger Date and the last date,
which shall be five (5) Business Days prior to the Trigger Date, by which a Resident can
give notice of termination of the Residency Agreement in accordance with Section 7.4 of
the Residency Agreement as amended by the Addendum (a “Notice of Termination”). The
Business Day prior to the Trigger Date, the Company shall give the Escrow Agent a notice
in the form attached hereto as Attachment D, identifying each Resident who has delivered
a Notice of Termination no later than the fifth (5th) Business Days prior to the Trigger Date.
All Escrowed Funds on deposit on the Trigger Date, other than those credited in the name
of a Resident identified in Attachment D, shall be disbursed in accordance with the
directions set forth in Attachment D. Escrowed Funds on deposit on the Trigger Date
credited in the name of a Resident identified in Attachment D shall remain in escrow and
distributed in accordance with Section 4(a)(iii) below.
(iii) Transfer after the Trigger Date. Escrowed Funds, less Retained Sums, of
any Resident who delivered a Notice of Termination and no later than sixty (60) days after
the Trigger Date complies with all other requirements set forth in the Residency Agreement
to terminate the Residency Agreement, including vacating occupancy at Edgemere, shall
be released to the Resident in accordance with this Section 4(a)(iii). Within fifteen (15)
Business Days of the Termination of Residency Agreement, the Company shall deliver a
notice from the Company to the Escrow Agent, with a copy to the Resident, in the form of
Attachment E attached hereto (a “Disbursement Notice (Post-Trigger Date)”). Within four
(4) Business Days of the delivery of such Disbursement Notice (Post-Trigger Date), the
Escrow Agent shall release, in accordance with instructions set forth in such notice, (i) to
the Resident such portion of a Resident’s Entrance Fee escrowed with the Escrow Agent,
less the Retained Sums applicable to such Resident, as set forth in the Disbursement Notice
(Post-Trigger Date); and (ii) to or at the direction of the Company, such Retained Sums.
Any amount remaining in the Escrowed Fund ninety (90) days after the Trigger Date (that
is, Escrowed Funds of Residents who gave a Notice of Termination but did not comply
with all other requirements set forth in the Residency Agreement to terminate the
Residency Agreement, including vacating occupancy at Edgemere) shall be released to the
Trustee for deposit under the Bond Documents.

3
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(b)
The Escrow Agent shall not be responsible for performing any calculations with
regards to this Section 4 or determining the accuracy or veracity of any notices delivered pursuant
hereto and shall act solely upon written instructions as provided for herein.
(c)
In providing instructions as to the release of Escrowed Funds to a Resident, the
Company shall comply with the provisions for the return of Entrance Fees set forth in the
Residency Agreement. Any time that the Company provides notice to a Resident pursuant to this
Agreement, a copy shall be provided to the Trustee.
5.
Security Procedures. In the event a Disbursement Notice is issued (other than in writing
at the time of execution of this Agreement), whether in writing, by facsimile or otherwise, the
Escrow Agent is authorized to seek confirmation of such instructions by telephone call-back to the
person or persons designated on Schedule 1 hereto, and the Escrow Agent may rely upon the
confirmation of anyone purporting to be the person or persons so designated. The persons and
telephone numbers for call-backs may be changed only in a writing actually received and
acknowledged by the Escrow Agent. If the Escrow Agent is unable to contact any of the authorized
representatives identified in Schedule 1, the Escrow Agent is hereby authorized to seek
confirmation of such instructions by telephone call-back to any one or more of the Company’s
executive officers (“Executive Officers”), which shall include the titles of Chair, Secretary or
Treasurer, as the Escrow Agent may select. Such Executive Officer shall deliver to the Escrow
Agent a fully executed incumbency certificate, and the Escrow Agent may rely upon the
confirmation of anyone purporting to be any such officer. The Escrow Agent and the beneficiary’s
bank in any funds transfer may rely solely upon any account numbers or similar identifying
numbers provided by the Company to identify (a) the beneficiary, (b) the beneficiary’s bank, or
(c) an intermediary bank. The Escrow Agent may apply any of the escrowed funds for any payment
order it executes using any such identifying number, even when its use may result in a person other
than the beneficiary being paid, or the transfer of funds to a bank other than the beneficiary’s bank
or an intermediary bank designated. The Company acknowledges that these security procedures
are commercially reasonable.
6.

Escrow Agent.

(a)
The Escrow Agent shall have only those duties as are specifically and expressly
provided herein, which shall be deemed purely ministerial in nature, and no other duties shall be
implied. The Escrow Agent shall neither be responsible for, nor chargeable with, knowledge of,
nor have any requirements to comply with, the terms and conditions of any other agreement,
instrument, or document between the Parties, in connection herewith, if any, nor shall the Escrow
Agent be required to determine if any person or entity has complied with any such agreements,
nor shall any additional obligations of the Escrow Agent be inferred from the terms of such
agreements, even though reference thereto may be made in this Agreement. For purposes of this
Agreement, in the event of any conflict between the terms and provisions of this Agreement and
any other agreement among the Parties, the terms and conditions of this Agreement shall control.
The Escrow Agent may rely upon and shall not be liable for acting or refraining from acting upon
any written notice, document, instruction, or request furnished to it hereunder and believed by it
to be genuine and to have been signed or presented by the proper Party or Parties without inquiry
and without requiring substantiating evidence of any kind. The Escrow Agent shall be under no
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duty to inquire into or investigate the validity, accuracy, or content of any such document, notice,
instruction, or request.
(b)
The Escrow Agent shall not be liable for any action taken, suffered, or omitted to
be taken by it in good faith except to the extent that a final adjudication of a court of competent
jurisdiction determines that the Escrow Agent’s gross negligence or willful misconduct was the
primary cause of any loss to either other Party. In the event that the Escrow Agent shall be
uncertain or believes there is some ambiguity as to its duties or rights hereunder or shall receive
instructions, claims, or demands from any Party hereto which, in its opinion, conflict with any of
the provisions of this Agreement, it shall be entitled to refrain from taking any action and its sole
obligation shall be to keep safely all property held in escrow until it shall be given a direction in
writing by the Parties which eliminates such ambiguity or uncertainty to the satisfaction of Escrow
Agent or by a final and non-appealable order of a court of competent jurisdiction. The Parties agree
to pursue any redress or recourse in connection with any dispute without making the Escrow Agent
a party to the same. Anything in this Agreement to the contrary notwithstanding, in no event shall
the Escrow Agent be liable for special, incidental, punitive, indirect or consequential loss or
damage of any kind whatsoever (including but not limited to lost profits), even if the Escrow Agent
has been advised of the likelihood of such loss or damage and regardless of the form of action. It
is the intention of the Parties hereto that Escrow Agent shall never be required to use, advance or
risk its own funds or otherwise incur financial liability in the performance of any of its duties
or the exercise of any of its rights and powers.
(c)
The Escrow Agent undertakes to perform all duties which are expressly set forth
herein for a fee as described in Schedule 2, which shall be promptly paid by the Company. The
Escrow Agent shall also be entitled to reimbursement by the Company for all reasonable expenses,
disbursements, and advances actually incurred or made by the Escrow Agent in accordance with
any of the provisions of this Agreement (including the reasonable compensation and the expenses
and disbursements of its counsel and of all persons not regularly in its employ), exclusive of any
such expense, disbursement, or advance that may arise from its own gross negligence or willful
misconduct, as finally determined by a court of competent jurisdiction.
7.

Successor Escrow Agent.

The Escrow Agent may resign and be discharged from its duties or obligations hereunder
by giving thirty (30) days advance notice in writing of such resignation to the Parties specifying a
date when such resignation shall take effect. If the Parties fail to appoint a successor escrow agent
prior to the expiration of thirty (30) days following receipt of the notice of resignation, the Escrow
Agent may petition a court of competent jurisdiction for the appointment of a successor escrow
agent or for other appropriate relief, and any such resulting appointment shall be binding upon all
of the Parties hereto. The Escrow Agent’s sole responsibility after such thirty (30) day notice
period expires shall be to hold the Escrowed Funds (without any obligation to reinvest the same)
and to deliver the same to a designated substitute escrow agent, if any, or in accordance with the
directions of a court of competent jurisdiction, at which time of delivery Escrow Agent’s
obligations hereunder shall cease and terminate. The Escrow Agent shall have the right to make
demand on the Company for any amount due and owing to the Escrow Agent under this
Agreement.

5
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Disclosures; TIN; Tax Reporting.

(a)
Patriot Act Disclosure. Section 326 of the Uniting and Strengthening America by
Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001 (“USA
PATRIOT Act”) requires the Escrow Agent to implement reasonable procedures to verify the
identity of any person that opens a new account with it. Accordingly, the Parties acknowledge that
Section 326 of the USA PATRIOT Act and the Escrow Agent’s identity verification procedures
require the Escrow Agent to obtain information which may be used to confirm the Parties identity
including without limitation name, address, and organizational documents (“identifying
information”). The Parties agree to provide the Escrow Agent with and consent to the Escrow
Agent obtaining from third parties any such identifying information required as a condition of
opening an account with or using any service provided by the Escrow Agent.
(b)
Taxpayer Identification Numbers (“TIN”). The Company shall provide the Escrow
Agent with fully executed IRS Form W-8 or W-9 for the Company and any Resident paying
Entrance Fees to be Escrowed Funds, and/or other reasonably required documentation. The
Company represents that its correct TIN assigned by the IRS, or any other taxing authority, is set
forth in the delivered forms, as well as in the Substitute IRS Form W-9 set forth on the signature
page of this Agreement with or using any service provided by the Escrow Agent.
(c)
Tax Reporting. All interest, if any, or other income earned under this Agreement
shall be allocated to the Company and reported, as and to the extent required by law, by the Escrow
Agent to the IRS, or any other taxing authority, on IRS Form 1099 or 10425 (or other appropriate
form) as income earned from the Escrowed Funds by the Company whether or not said income
has been distributed during such year. Any other tax returns required to be filed will be prepared
and filed by the Company with the IRS and any other taxing authority as required by law. The
Parties acknowledge and agree that Escrow Agent shall have no responsibility for the preparation
and/or filing of any income, franchise or any other tax return with respect to the Escrowed Funds.
The Parties further acknowledge and agree that any taxes payable from the income earned on the
investment of any sums held in the Escrowed Funds shall be paid by the Company. In the absence
of written direction from the Parties, all proceeds of the Escrowed Funds shall be retained in the
Escrowed Funds and reinvested from time to time by the Escrow Agent as provided in this
Agreement. Escrow Agent shall withhold any taxes it deems appropriate, including but not limited
to the required withholding in the absence of proper tax documentation, and shall remit such taxes
to the appropriate authorities.
9.

Notices.

All notices, requests, demands, and other communications hereunder shall be given in
writing and shall be sent by electronic transmission with a copy to the Parties at their respective
addresses delivered by private overnight mail courier service. The respective addresses to be used
for all such notices, demands or requests are as follows:
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Irina Palchuk
UMB Bank, N.A.
120 Sixth Street South, Suite 1400,
Minneapolis, MN 55402
E-mail: Irina.palchuk@umb.com.

With a copy to:

Poonam Patidar, Esq.
Mintz Levin Cohn Ferris Glovsky & Popeo, PC
One Financial Center
Boston, Massachusetts 02111
E-mail: ppatidar@mintz.com:

If to the Company:

Nick Harshfield CFO
Northwest Senior Housing Corporation
8523 Thackery Street
Dallas, Texas 75225
E-mail: nick.harshfield@lifespacecommunities.com

With a copy to:

Sandra Parker General Counsel
Northwest Senior Housing Corporation1
15601 Dallas Parkway Suite 200
Dallas, Texas 75001
E-mail: Sandra.parker@lifespacecommunities.com

If to Escrow Agent:

With a copy to:

Doug Milner, Senior Vice President
Regions Bank
Corporate Trust3773 Richmond Avenue, Suite 1100Houston,
Texas 77046
Email: Doug.Milner@Regions.com
Janet Vaughan Robertson
Schulman, Lopez, Hoffer & Adelstein, LLP
1017 Heights Boulevard
Houston, Texas 77008
E-mail: jrobertson@slh-law.com

If to a Resident, in accordance with the notice provisions of such Resident’s Residency
Agreement.
Any Party to this Agreement may change its address for the purposes of this Agreement by
giving notice thereof in accordance with this Section.
10.

Indemnity.

7
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Company agrees to defend and indemnify Escrow Agent and its officers, directors,
partners, employees and agents (each herein called an “Indemnified Party”) against and to hold
each Indemnified Party harmless from and against any and all claims, losses, liabilities, damages,
deficiencies, penalties, costs and expenses (including, without limitation, reasonable attorney’s
fees and disbursements, whether for internal or external counsel) resulting from (i) any breach by
Company of this Agreement or of any Residency Agreement entered into with a Resident from
whom a Deposit has been collected and deposited in escrow with Escrow Agent, (ii) any gross
negligence, willful misconduct or violation of law or regulation by Company, (iii) any incomplete
or erroneous data or information furnished by or for Company to Escrow Agent, (iv) any claim of
any third party, including, but not limited to, a claim by a Resident or a Resident’s legal
representative that Escrow Agent is responsible for any act or omission of Company or any of its
directors, officers, employees, agents or representatives, (v) any failure of Company to perform
its obligations with respect to the distribution of Escrow Agent’s Privacy Policy Notice and its
Deposit Terms and Conditions and other consumer disclosures as described in Section 12 of this
Agreement, (vi) the execution, delivery or performance of this Agreement by such Indemnified
Party, and (vii) the compliance or attempted compliance by any Indemnified Party with any
instruction or direction upon which the Escrow Agent is authorized to rely under this Agreement,
except to the extent that any such loss, liability or expense may result from the gross negligence
or willful misconduct of such Indemnified Party, as finally determined by a court of competent
jurisdiction. IT IS THE EXPRESS INTENT OF THE COMPANY TO INDEMNIFY EACH
OF THE INDEMNIFIED PARTIES FOR, AND HOLD THEM HARMLESS AGAINST,
THEIR OWN GROSSLY NEGLIGENT ACTS OR OMISSIONS.
11.

Right of Interpleader.

Notwithstanding anything contained herein to the contrary, should any controversy arise
involving the Parties hereto or any of them or any other person, firm or entity with respect to this
Agreement or the Escrow Account, or should a substitute escrow agent fail to be designated as
provided in Section 7 hereof, or if Escrow Agent should be in doubt as to what action to take,
Escrow Agent shall have the right, but not the obligation, ether to (a) withhold delivery of funds
held in the Escrow Account until the controversy is resolved, the conflicting demands are
withdrawn or its doubt is resolved or (b) institute a petition for interpleader in any court of
competent jurisdiction to determine the rights of the Parties hereto. In the event Escrow Agent is
a party to any dispute, Escrow Agent shall have the additional right to refer such controversy to
binding arbitration. Should a petition for interpleader be instituted, or should Escrow Agent be
threatened with litigation or become involved in litigation or binding arbitration in any manner
whatsoever in connection with this Agreement or the Escrow Account, the Company agrees to
reimburse Escrow Agent for its attorneys’ fees and any and all other expenses, losses, costs and
damages incurred by Escrow Agent in connection with or resulting from such threatened or actual
litigation or arbitration prior to any disbursement hereunder.
12.

Documents Provided to Resident.

Company agrees that, upon receipt of an Entrance Fee from a Resident and, in any event,
before transmission of such Entrance Fee to Escrow Agent for deposit in escrow, Company will
deliver to the Resident a copy of Escrow Agent’s (i) Privacy Policy Notice in the form attached
hereto as Attachment F, or any updated version thereof as authorized by Escrow Agent from time
8
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to time during the period that this Agreement shall remain in effect and, (ii) the Deposit Terms and
Conditions provided to Company by the Escrow Agent, and (iii) any other consumer disclosures
provided by the Escrow Agent to the Company.
13.

Miscellaneous.

(a)
Accounting. Every month, the Escrow Agent will provide the Company and Trustee
with an accounting of the Entrance Fees deposited into the Escrow Account, including the contract
number of the Resident from whom the Entrance Fee was collected, the amount of such Entrance
Fees, and all disbursements from the Escrow Account. At the request of The Commissioner of
Insurance of the Texas Department of Insurance, the Escrow Agent shall issue a statement
indicating the status of the Escrow Account.
(b)
Waiver. A waiver of any of the provisions of this Agreement shall not constitute
and shall not be deemed a waiver of any other provision of this Agreement, whether or not similar,
nor shall such waiver constitute a continuing waiver unless otherwise expressly provided in
writing. Except as otherwise provided in this Agreement, any failure of any of the Parties to comply
with any obligation, representation, warranty, covenant, agreement, or condition herein may be
waived by the Party entitled to the benefits thereof only by a written instrument signed by the Party
granting such waiver.
(c)
Entire Agreement; Amendment. This Agreement constitutes the entire agreement
between the Parties pertaining to the subject matter of this Agreement and supersedes all prior and
contemporaneous agreements, understandings, negotiations and discussions of the Parties, whether
oral or written.
(d)
Amendment and Termination. This Agreement may be amended only by the
express written consent of the Parties hereto, which consent on the part of the Escrow Agent shall
not be unreasonably withheld or delayed if the duties or responsibilities of the Escrow Agent are
not increased by such amendment. This Agreement will terminate upon the occurrence of both (a)
the distribution of the entire Escrowed Funds in accordance with the terms and provisions of this
Agreement, and (2) the Trigger Date.
(e)
Headings. The headings in this Agreement are for reference purposes and shall not
affect the meaning or interpretation of this Agreement.
(f)
Applicable Law; Consent to Jurisdiction. This Agreement shall be governed by and
construed in accordance with the laws of the Texas. The Parties further hereby waive any right to
a trial by jury with respect to any lawsuit or judicial proceeding arising or relating to this
Agreement.
(g)
Severability. If any term or provision of this Agreement or the application thereof
to any entity or person or circumstance is or to any extent shall become invalid or unenforceable,
the remainder of this Agreement or the application of such term or provision to entities, persons,
or circumstances other than those held invalid or unenforceable under the laws now or hereafter in
effect in the jurisdiction governing this Agreement, shall not be affected thereby, and each term
and provision shall be held valid and enforceable to the greatest possible extent.
9
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(h)
Counterparts. This Agreement may be executed in one or more counterparts. Each
such counterpart, when executed and delivered, shall be an original, but all such counterparts
together shall constitute a single document. Signature and acknowledgement pages may be
detached from the counterparts and attached to a single copy of this Agreement to physically form
one document. Executed signature pages may be delivered by facsimile or email and, when so
delivered, shall have the same force and effect as an original.
(i)
Construction. The Company, the Trustee, the Escrow Agent and their respective
legal counsel actively participated in the negotiation and drafting of this Agreement, and in the
event of any ambiguity or mistake herein, or any dispute with respect to the provisions hereof, no
provision of this Agreement shall be construed unfavorably against any of the Parties on the ground
that he, it, or his or its counsel was the drafter thereof.
(j)
Business Day. For purposes of this Agreement, “Business Day” shall mean any day
other than a Saturday, a Sunday, or any other day on which banks doing business in the State of
the Escrow Agent’s domicile are authorized or required to be closed for business.
(k)
Time of Essence. With regard to all dates and time periods set forth or referred to
in this Agreement, time is of the essence.
(l)
Compliance with Court Orders. In the event that any escrow property (including,
without limitation, the Escrowed Funds) shall be attached, garnished or levied upon by any court
order, or the delivery thereof shall be stayed or enjoined by an order of a court, or any order,
judgment or decree shall be made or entered by any court order affecting the property deposited
under this Agreement, the Escrow Agent is hereby expressly authorized, in its sole discretion, to
obey and comply with all writs, orders, or decrees so entered or issued, which it is advised by legal
counsel of its own choosing is binding upon it, and in the event that the Escrow Agent obeys or
complies with any such writ, order or decree it shall not be liable to any of the Parties hereto or to
any other person, entity, firm or corporation, by reason of such compliance notwithstanding such
writ, order or decree be subsequently reversed, modified, annulled, set aside, or vacated.
(m)
Force Majeure. Company agrees that Escrow Agent shall not be in breach of this
Agreement or be liable to Company for any loss or delay resulting from any act or delay or failure
to act caused by circumstances not within the Escrow Agent’s control, including, without
limitation, malfunction of electronic media, interruption of power supply or other utilities, fire,
flood, ice, earthquake, explosion, snow storm or other act of God, strike or stoppage of labor,
industrial sabotage, war, insurrection, riot, act of terrorism or other civil disturbance, delays in the
mail or courier service, delay in public funding, change of law, rule or government regulation or
interpretation, court order, or the insolvency, unavailability or failure to act or delay in acting of
any other bank or payment system, United States mail, express or armored courier, governmental
agency or any other party necessary to the Escrow Agent’s discharge of a performance obligation
contemplated by this Agreement.
(n)
Liens. The Company hereby (i) affirms the Trustee’s first priority lien on the
Entrance Fees granted under the Bond Documents, as defined in the Indenture, (ii) further affirms
that any Entrance Fees not otherwise released to the Residents pursuant to the terms hereof shall
be subject to such lien and (iii) grants the Trustee a security interest in its rights hereunder
10
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including its rights to receive any Entrance Fees, subject to the CCRC Act (as defined in the
Indenture). Nothing herein is intended to grant to the Trustee a security interest in any Resident’s
rights under this Escrow Agreement.

11
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the date
set forth above.
NORTHWEST SENIOR HOUSING
CORPORATION, a Texas not-for-profit
corporation
By:
Name: Nick Harshfield
Its: Chief Financial Officer
REGIONS BANK, an Alabama banking
corporation, as Escrow Agent,
By:
Name: Doug Milner
Its: Senior Vice President
UMB BANK, N.A., as Trustee
By:
Name: Virginia Housum
Its:
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Attachment A
JOINDER TO ESCROW AGREEMENT
This Joinder to Escrow Agreement (this “Joinder Agreement”) is made as of the_______
day of ___________________, 202___ by the undersigned Depositor(s) (whether one or two
people, the “Depositor”).
1.
The Depositor hereby certifies to Regions Bank, an Alabama banking corporation
(the “Escrow Agent”), that the Depositor has entered into a Residency Agreement, dated
, 202_, together with the Addendum to Residency Agreement, dated
, 202_ (the
“Residency Agreement”) with Northwest Senior Housing Corporation d/b/a Edgemere
(“Edgemere”).
2.
The Depositor hereby further certifies that the Depositor (i) has received a copy of
the Escrow Agreement, dated as of ["], 2021 (the “Escrow Agreement”), among the Escrow Agent,
Edgemere, UMB Bank, N.A., as trustee, and the Residents (as defined in the Escrow Agreement);
(ii) has read and understands the terms of the Escrow Agreement; and (iii) has received a copy of
the Escrow Agent’s Privacy Policy Notice and its Deposit Terms and Conditions.
3.
The Depositor acknowledges and agrees that the Depositor’s Entrance Fee shall be
administered and disbursed in accordance with the provisions of the Escrow Agreement and in
accordance with and in fulfillment of Edgemere’s contractual obligations under the Residency
Agreement and Addendum. The Depositor further acknowledges, accepts and agrees that the
Escrow Agent may rely on the directions given to the Escrow Agent in accordance with the Escrow
Agreement with respect to the Depositor’s Escrowed Funds.
4.
This Joinder Agreement shall be binding upon the Depositor and the Depositor’s
successors, assigns, heirs and personal representatives.
This Joinder Agreement shall be construed and interpreted in accordance with the laws of
the State of Texas without application of conflicts of law principles.
Date:

Depositor’s signature
Depositor’s name (please print)

Depositor’s signature
Depositor’s name (please print)
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Edgemere certifies to the Escrow Agent that the Depositor identified above is a Resident
(as defined in the Escrow Agreement) whose Entrance Fee is being delivered for deposit to the
Escrow Account established under the Escrow Agreement.
Date:
NORTHWEST SENIOR HOUSING
CORPORATION
By:
Name:
Title:

Attachment A – Page 2
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Attachment B
DISBURSEMENT NOTICE
(For Termination of Residency Agreement prior to the Trigger Date)
Reference is made to the Escrow Agreement, dated as of ["], 2021 (the “Escrow
Agreement”), among NORTHWEST SENIOR HOUSING CORPORATION (“Company”), UMB
BANK, N.A., as trustee (the “Trustee”), and REGIONS BANK, as escrow agent (“Escrow
Agent”), and each Resident (as defined in the Escrow Agreement). Capitalized terms used but not
otherwise defined herein have the meanings given them in the Escrow Agreement.
Under the Escrow Agreement, the Escrow Agent holds in account number
________________________________ the Entrance Fee for the Resident identified below. The
Company hereby requests return to the Resident of the Entrance Fee less the Retained Sums and
the transfer to the Trustee of the Retained Sums. The Escrow Agent shall transfer such amounts in
accordance with the instructions set forth in Exhibit 1 attached hereto (for the amount to be
returned to the Resident or the Resident’s legal representative) and in Exhibit 2 (for the Retained
Sums).
Name of Resident:
Amount of Entrance Fee:
Amount of Retained Sums:
Amount to be returned to Resident:
This request is being made because:
The Resident canceled the Residency Agreement within seventy-two hours of its
execution, and the Entrance Fee must be returned by _______, 202__, pursuant to
Section 246.056 of the Texas Health and Safety Code.
The Resident has terminated the Residency Agreement.
The Resident has died.
The Company canceled the Residency Agreement and requests the return of the
Entrance Fee to the Resident or the Resident’s legal representative.
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Disbursement Notice Signature Page
Dated this ______ day of ____________, 20______.
NORTHWEST SENIOR HOUSING
CORPORATION
By:
Name:
Title:

Reference is made to the Escrow Agreement, dated as of ["], 2021 (the “Escrow
Agreement”), among NORTHWEST SENIOR HOUSING CORPORATION (“Company”), UMB
BANK, N.A., as trustee (the “Trustee”), and REGIONS BANK, as escrow agent (“Escrow
Agent”), and each Resident (as defined in the Escrow Agreement). Capitalized terms used but not
otherwise defined herein have the meanings given them in the Escrow Agreement.
Resident’s Name:
Residency Agreement Date:
Amount of Refund:
Payment to be made as follows:
by check
by wire transfer
Payee:
Address:
If by wire transfer:
Bank:
ABA No.:
Account No.
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Dated this ______ day of ____________, 20______.
NORTHWEST SENIOR HOUSING
CORPORATION
By:
Name:
Title:
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Exhibit 2 to Disbursement Notice
Remittance Instructions
Reference is made to the Escrow Agreement, dated as of ["], 2021 (the “Escrow
Agreement”), among NORTHWEST SENIOR HOUSING CORPORATION (“Company”), UMB
BANK, N.A., as trustee (the “Trustee”), and REGIONS BANK, as escrow agent (“Escrow Agent”)
and each Resident (as defined in the Escrow Agreement). Capitalized terms used but not otherwise
defined herein have the meanings given them in the Escrow Agreement.
Resident’s Name:
Residency Agreement Date:
Amount of Retained Sums:

$

Transfer to the Trustee by wire as follows:
Bank:

UMB Bank, N.A., as trustee

ABA No.:
Account No.
Dated this ______ day of ____________, 20______.
NORTHWEST SENIOR HOUSING
CORPORATION
By:
Name:
Title:

Attachment B – Page 1

Case 22-30659-mvl11 Doc 8-4 Filed 04/14/22

Entered 04/14/22 10:50:47

Page 42 of 53

Attachment C
TRIGGER DATE NOTICE
Reference is made to the Escrow Agreement, dated as of ["], 2021 (the “Escrow
Agreement”), among NORTHWEST SENIOR HOUSING CORPORATION (“Company”), UMB
BANK, N.A., as trustee (the “Trustee”), and REGIONS BANK, as escrow agent (“Escrow
Agent”), and each Resident (as defined in the Escrow Agreement). Capitalized terms used but not
otherwise defined herein have the meanings given them in the Escrow Agreement.
The Company and Trustee hereby notify you that the Trigger Date has been set as ["],
2021.
The last day that a Resident can give a notice of termination in accordance with Section
7.4 of the Residency Agreement, as amended by the Addendum, is , 202_.
Dated this ______ day of ____________, 20______.
NORTHWEST SENIOR HOUSING
CORPORATION
By:
Name:
Title:
UMB BANK, N.A.
By:
Name:
Title:
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Attachment D
Reference is made to the Escrow Agreement, dated as of ["], 2021 (the “Escrow
Agreement”), among NORTHWEST SENIOR HOUSING CORPORATION (“Company”), UMB
BANK, N.A., as trustee (the “Trustee”), and REGIONS BANK, as escrow agent (“Escrow
Agent”), and each Resident (as defined in the Escrow Agreement). Capitalized terms used but not
otherwise defined herein have the meanings given them in the Escrow Agreement.
The Residents who have provided a Notice of Termination in advance of the Trigger Date
are identified on Exhibit 1 attached hereto.
The Company directs the Escrow Agent to transfer all Escrowed Funds other than the
Escrowed Funds credited to the Residents identified on Exhibit 1 in accordance with the
instructions attached hereto as Exhibit 2.
Dated this ______ day of ____________, 20______.
NORTHWEST SENIOR HOUSING
CORPORATION
By:
Name:
Title:
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Residents who have provided a Notice of Termination in advance of the Trigger Date
Reference is made to the Escrow Agreement, dated as of ["], 2021 (the “Escrow
Agreement”), among NORTHWEST SENIOR HOUSING CORPORATION (“Company”), UMB
BANK, N.A., as trustee (the “Trustee”), and REGIONS BANK, as escrow agent (“Escrow
Agent”), and each Resident (as defined in the Escrow Agreement). Capitalized terms used but not
otherwise defined herein have the meanings given them in the Escrow Agreement.
Name

Date of Residency Agreement

Dated this ______ day of ____________, 20______.
NORTHWEST SENIOR HOUSING
CORPORATION
By:
Name:
Title:
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Exhibit 2 to Attachment D
Reference is made to the Escrow Agreement, dated as of ["], 2021 (the “Escrow
Agreement”), among NORTHWEST SENIOR HOUSING CORPORATION (“Company”), UMB
BANK, N.A., as trustee (the “Trustee”), and REGIONS BANK, as escrow agent (“Escrow
Agent”), and each Resident (as defined in the Escrow Agreement). Capitalized terms used but not
otherwise defined herein have the meanings given them in the Escrow Agreement.
Escrowed Amount: $__________
Deposit amount noted above to Northwest Senior Housing Corporation account at Regions Bank
(account no. ___________________).
Dated this ______ day of ____________, 20______.
NORTHWEST SENIOR HOUSING
CORPORATION
By:
Name:
Title:
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Attachment E
DISBURSEMENT NOTICE
(For Termination of Residency Agreement after the Trigger Date)
Reference is made to the Escrow Agreement, dated as of ["], 2021 (the “Escrow
Agreement”), among NORTHWEST SENIOR HOUSING CORPORATION (“Company”), UMB
BANK, N.A., as trustee (the “Trustee”), and REGIONS BANK, as escrow agent (“Escrow
Agent”), and each Resident (as defined in the Escrow Agreement). Capitalized terms used but not
otherwise defined herein have the meanings given them in the Escrow Agreement.
Under the Escrow Agreement, the Escrow Agent holds in account number
_______________ the Entrance Fee for the Resident identified below. The Company hereby
requests return to the Resident of the Entrance Fee less the Retained Sums and the transfer to the
Trustee of the Retained Sums. The Escrow Agent shall transfer such amounts in accordance with
the instructions set forth in Exhibit 1 attached hereto (for the amount to be returned to the Resident)
and in Exhibit 2 (for the Retained Sums).
Name of Resident:
Amount of Entrance Fee:
Amount of Retained Sums:
Amount to be returned to Resident:

This request is being made because the Resident has terminated the Residency Agreement.
Dated this ______ day of ____________, 20______.
NORTHWEST SENIOR HOUSING
CORPORATION
By:
Name:
Title:
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Exhibit 24 to Disbursement
Remittance Instructions
Reference is made to the Escrow Agreement, dated as of ["], 2021 (the “Escrow
Agreement”), among NORTHWEST SENIOR HOUSING CORPORATION (“Company”), UMB
BANK, N.A., as trustee (the “Trustee”), and REGIONS BANK, as escrow agent (“Escrow
Agent”), and each Resident (as defined in the Escrow Agreement). Capitalized terms used but not
otherwise defined herein have the meanings given them in the Escrow Agreement.
Resident’s Name:
Residency Agreement Date:
Amount of Refund:
Payment to be made as follows:
by check
by wire transfer
Payee:
Address:
If by wire transfer:
Bank:
ABA No.:
Account No.
Dated this ______ day of ____________, 20______.
NORTHWEST SENIOR HOUSING
CORPORATION
By:
Name:
Title:

Attachment E – Page 2

Case 22-30659-mvl11 Doc 8-4 Filed 04/14/22

Entered 04/14/22 10:50:47

Page 48 of 53

Exhibit 2 to Disbursement Notice
Remittance Instructions
Reference is made to the Escrow Agreement, dated as of ["], 2021 (the “Escrow
Agreement”), among NORTHWEST SENIOR HOUSING CORPORATION (“Company”), UMB
BANK, N.A., as trustee (the “Trustee”), and REGIONS BANK, as escrow agent (“Escrow
Agent”), and each Resident (as defined in the Escrow Agreement). Capitalized terms used but not
otherwise defined herein have the meanings given them in the Escrow Agreement.
Resident’s Name:
Residency Agreement Date:
Amount of Retained Sum:

$

Transfer to the Trustee by wire as follows:
Bank:

UMB BANK, N.A., as trustee

ABA No.:
Account No.

Dated this ______ day of ____________, 20______.
NORTHWEST SENIOR HOUSING
CORPORATION
By:
Name:
Title:
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Schedule 2
Escrow Agent Fee
Regions Bank shall charge an annual escrow fee in accordance with the following schedule
for its services as Escrow Agent, which shall be payable within thirty (30) days of receipt of
Regions Bank’s invoice.
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Exhibit C
New Residency Agreement Addendum
NORTHWEST SENIOR HOUSING CORPORATION D/B/A EDGEMERE
ADDENDUM TO RESIDENCY AGREEMENT
This Addendum to Residency Agreement (“Addendum”) is made and entered into this
____ day of __________________________, ______ (“Effective Date”) by and between
Northwest Senior Housing Corporation d/b/a Edgemere (“Edgemere”) and_______ (whether one
person or two, “Resident”).
A.

Resident has entered into a Residency Agreement (“Agreement”) with Edgemere and has
paid the first installment of the Entrance Fee required pursuant to Section 5.2 of the
Agreement on __________ (“Deposit Date”).

B.

The parties desire to amend the Agreement with respect to the provisions regarding the
refund of the Entrance Fee through the Trigger Date.

C.

“Trigger Date” is defined as the date on which a restructuring or refinancing of
substantially all of the Bonds issued by the Tarrant County Cultural Education Facilities
Finance Corporation for the benefit of The Edgemere is consummated. Now, therefore, in
consideration of the mutual covenants herein contained, Resident and Edgemere agree that
Section 7.4 of the Agreement will be amended as follows and that such provision will
supersede any other provisions of the Agreement to the extent inconsistent, including
Sections 5.2, 5.5, 7.1, 7.2, and 7.7:
“7.4 (a)
Refund of Resident Deposit. After termination of this Agreement in
accordance with Section 7.2 or in the event of your death, or in the case of double
occupancy, both occupants’ deaths, we will refund ninety percent (90%) of the
Resident Deposit (without interest) that you paid for your Residence at Edgemere,
which shall be paid on the later of: (i) ten (10) days after a new resident deposit has
been received from a new resident and the new resident has taken occupancy of your
former Residence, or (ii) termination of this Agreement.
(b)
Notwithstanding anything to the contrary in this Agreement, in the event (1)
you paid any portion of the Entrance Fee on or after the Effective Date but before
the Trigger Date (defined below) and (2) this Agreement terminates for any reason
prior to the Trigger Date or you give notice of termination of this Agreement in
accordance with Sections 7.1 or 7.2 hereof no later than five (5) business days prior
to the Trigger Date and you vacate occupancy of the Community no later than sixty
(60) days after you deliver such notice of termination to us, then that portion of the
Entrance Fee (without interest) paid on or after the Effective Date but before the
Trigger Date will be refunded to you, less any amounts permitted under Sections 7.1
and/or 7.2 of this Agreement and any costs incurred, if any, at your request, and such
refund to be made within twenty (20) business days of the date of termination of this
Agreement.
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The Edgemere hereby acknowledges and agrees that any portion of the Entrance Fee
paid by you on or after the Effective Date but before the Trigger Date (the “Escrowed
Funds”) shall be held in escrow by Regions Bank, an Alabama banking corporation
(the “Escrow Agent”) in accordance with the terms of an Escrow Agreement, an
unexecuted copy of which is attached hereto as Attachment A (the “Escrow
Agreement”). Consistent with the previous paragraph, Edgemere will direct the
Escrow Agent to release the Escrowed Funds to you as described in this Section
7.4(b) to the extent you are entitled to a refund under this Section 7.4(b). If this
Agreement has not been terminated by the Trigger Date and you have not given notice
of termination of this Agreement prior to the fifth (5th) business day prior to the
Trigger Date, then on the Trigger Date the Escrowed Funds will be released by the
Escrow Agent to us or our designee and your sole right to a refund thereafter shall be
in accordance with Sections 5.2 and 7.4 of this Agreement without giving effect to
amendments made by this Addendum. If you have given notice of termination of this
Agreement on or before the fifth (5th) business day prior to the Trigger Date and you
have not vacated occupancy of the Community by sixty (60) days after the delivery
of such notice, then on the day after such sixtieth (60th) day, the Escrowed Funds
will be released by the Escrow Agent to us or our designee and your sole right to a
refund thereafter shall be in accordance with Sections 1.3, 1.4, 7.1, 7.2, and 7.4(a) of
this Agreement without giving effect to amendments made by this Addendum.
For purposes of this Section 7.4(b), the “Trigger Date” shall mean the date on which
a restructuring or refinancing of substantially all of the Bonds issued by the Tarrant
County Cultural Education Facilities Finance Corporation for the benefit of The
Edgemere is consummated.
Edgemere hereby agrees to give you notice of the Trigger Date at least fifteen (15)
business days prior to the Trigger Date.”
Nothing herein changes any other provisions of the Agreement, including any rights
of Resident or Edgemere to terminate the Agreement, except to the extent
inconsistent with the foregoing. Except as amended hereby, the Agreement shall
remain in full force and effect.
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IN WITNESS WHEREOF, Edgemere and Resident have signed this Addendum on the
day and year first written above.
Dated this ______ day of ____________, 20______.

RESIDENT(S):
Signature:
Printed Name:
Signature:
Printed Name:
NORTHWEST SENIOR HOUSING
CORPORATION D/B/A EDGEMERE
By:
Name:
Title:
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2 North LaSalle Street, Suite 1300
Chicago, Illinois 60602
(312) 346-8380
Fax: (312) 346-8434
www.lplegal.com
Elizabeth B. Vandesteeg
(312) 476-7650
evandesteeg@lplegal.com

February 22, 2022
VIA EMAIL or FEDEX
Name

Delivery address

Representation

Michael Jenkins

Jenkins.michael@dorsey.com

Counsel to Lifespace/Interim General
Counsel to Edgemere

David Grossklaus

grossklaus.david@dorsey.com

Counsel to Lifespace

Thomas Califano

tom.califano@sidley.com

Counsel to Edgemere

Daniel Bleck

DSBleck@mintz.com

Counsel to the Bondholders

Poonam Patidar

PPatidar@mintz.com

Counsel to the Bondholders

Abigail Ryan

Abigail.Ryan@oag.texas.gov

Texas Attorney General’s Office

Esther Chavez

Esther.Chavez@oag.texas.gov

Texas Attorney General’s Office

Ben Gonzalez

ben.gonzalez@tdi.texas.gov

Texas Department of Insurance

Edgemere Residents’
Association

Edgemere
8523 Thackery Street
Dallas, TX 75225

RE: Edgemere – Need for Immediate Attention
All:
As most of you know, we represent Intercity Investments, Inc. (“ICI”), the landlord of the Northwest Senior
Housing Corporation (the “Edgemere”), pursuant to a Ground Lease dated November 1999 (the “Lease”).
ICI has been forbearing on its rights and remedies since September 2021, when the Edgemere first missed
a lease payment (with the exception of the single catch-up payment made in connection with a forbearance
agreement), and it has failed to make any rent payment since that time (collectively, the “Payment
Defaults”). Unless the Payment Defaults are cured in full, the Lease will terminate on March 11, 2022 (the
“Termination Deadline”) – less than three weeks away.
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During these past months when the rent has gone unpaid, ICI has learned the following troubling facts about
the Edgemere’s current situation:













The Quarterly Financial Report for the year ended December 31, 2021 showed
approximately $6.6 million dollars in cash and cash equivalents, with a monthly burn
rate of approximately $1 million;
As of December 31, 2021, the Edgemere had only 62 days cash on hand;
There is approximately $124 million accrued to be paid in current and future resident
refunds;
There is no money for capital expenditures;
The Edgemere owes approximately $110 million on the bond debt;
The Edgemere failed to meet its debt service covenant for the years ending December
31, 2019 and December 31, 2020, and bond payment default occurred in the fourth
quarter of 2021;
The bondholders were first informed of the Edgemere’s failure to meet its debt
service covenant on February 14, 2020, over two years ago;
The Edgemere failed to post or otherwise publish audited financial information for
the year ending December 31, 2020 (and the Quarterly Financial Reports for 2021 are
unclear and inconsistent on whether such audit was even completed);
Bondholders have been selling their bonds at prices more than seventy percent below
original purchase price;
There is increased and substantial competition for senior living in North Dallas;
Residency has been declining to a staggering low – with overall occupancy at only
64.5%;
The Edgemere provided false and misleading information about the Lease to
residents in a recent disclosure statement.

During this time, we have reached out to various parties in interest, seeking to understand whether anyone
intends to cure the Payment Defaults, and requesting updated financial information and other information
regarding a potential strategy or plan in the event that such Payment Defaults are not cured. To date, we
have yet to receive a definitive response or plan from anyone regarding the Payment Defaults. Instead, we
have been met with silence as to a specific plan. And our request for an introduction to counsel for the
residents has likewise gone unanswered.
The Edgemere’s, Lifespace’s, and the bondholders’ collective failure to act over the last two years has put
the Edgemere’s residents at an avoidable and unnecessary risk. It’s frankly unconscionable that ICI and,
more importantly, the Edgemere’s residents have not yet been presented with a plan to address the Payment
Defaults and the Termination Deadline. As we rapidly approach the Termination Deadline, ICI has no
choice but to assume that the Payment Defaults will not be cured and that the property will revert to ICI
upon the Termination Deadline.
Accordingly, ICI has begun working on a go-forward solution for the Edgemere residents, in an attempt to
ensure that residents are not displaced, and services are maintained, on and after the Termination Deadline.
Specifically, ICI has determined that its expert industry consultant, Kong Capital LLC, has the necessary
expertise and personnel to convert the building from a CCRC into a senior living rental facility. Such a
rental community will continue to offer all levels of care, but, unlike the Edgemere’s current model, will
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not be dependent on resident financing or entrance fees. But the residents will be provided with a pathway
to direct feedback to and participation in the management of the facility. Ideally, there would be a period
of months in which to complete this transition and conversion. Unfortunately, we do not have the luxury of
several months here – we are left with only a dwindling matter of weeks before the Termination Deadline.
In order to effectuate this conversion to a rental community as safely and seamlessly as possible, we expect
your full cooperation. We request the prompt assistance of all stakeholders to allow ICI and Kong to begin
to address certain pressing items such as, for example, licensure, certifications, and employee and vendor
communications. And, most critically, we need immediate access to the residents to discuss plans that we
are developing and considering in terms of residency and associated benefits post-conversion.
In that light, please let us know your availability for an in-person meeting at Jackson Walker’s office in
Dallas (2323 Ross Ave.) on Thursday, February 24th at 2 PM or Friday, February 25th at 8:30 AM.
We look forward to your response and expect to receive it without delay.
Very truly yours,

Elizabeth B. Vandesteeg
EBV:nlb
cc:

Eileen M. Sethna
Harold D. Israel
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High-end Dallas retirement community’s financial woes worry investors, landlord
The Dallas Morning News
By Natalie Walters
February 27, 2022
The financial health of Edgemere, one of Dallas’ premier retirement communities, is being threatened by
falling occupancy levels and an expired deal with its landlord and bondholders that allowed it to delay
making monthly payments since October.
Edgemere’s own financial disclosures, along with independent examinations by an investment firm hired
by the landlord and a major credit rating agency, document the luxury senior living community’s dire cash
position.
The company that operates the community — where independent living residents pay entrance fees of as
much as $1.4 million — recently alerted bond investors that it had fallen far below a requirement to keep
150 days of cash on hand, according to a filing with Electronic Municipal Market Access. EMMA is a
service of the Municipal Securities Rulemaking Board, which protects investors, state and local
governments and the public interest.
As of Dec. 31, Edgemere said it had only 62 days’ worth of cash — or enough to stretch through March 3.
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Compounding the risk is an expired forbearance agreement with Dallas-based Intercity Investment
Properties Inc., which owns the 16 acres of North Dallas land wedged between Preston Hollow and
University Park where Edgemere opened its doors in 2001. That agreement allowed Edgemere to delay
payments of monthly rent, as well as interest and principal on its $109 million of outstanding debt,
according to Edgemere’s 2021 financial report.
“It’s unfair and unjust for Edgemere to continue to take deposits from future residents under current
circumstances,” said Coe Schlicher, CEO of Kong Capital, an Austin-based real estate private equity firm
that specializes in strategic investments in senior housing.
Intercity Investment hired Schlicher’s firm to help it find a solution, considering that a financial failure of
Edgemere could affect the living situation and health of hundreds of seniors, he said. The 1.55-millionsquare-foot facility contains 304 independent living apartments, 113 assisted living suites and 87 nursing
beds.
“I fear the residents are on a sinking ship and some of them may not even know it,” Schlicher said.
Rachel Chesley, senior managing director of Washington, D.C.-based FTI Consulting, responded to
questions from The Dallas Morning News on behalf of Edgemere. Chesley said Edgemere has had
“productive discussions” with Intercity Investment over the delayed rent payments as it seeks to conserve
Edgemere’s cash.
“Unfortunately, despite our full compliance with the terms of the forbearance agreement and productive
discussions, the landlord failed to extend the forbearance agreement and has sought to terminate the
lease, contrary to its prior representations,” Chesley said.
Edgemere hasn’t decided how it will move forward, but “any path forward will allow Edgemere to continue
operations uninterrupted, maintaining the health and lifestyle of our residents,” Chesley said. To protect
the entrance deposits of residents who have signed agreements since Sept. 29, she said Edgemere
created an escrow account “to ensure they are not at risk.”
Edgemere is holding more than $124 million in total deposits from current residents, as well as from
residents who moved out, according to its latest financial report on Feb. 14.
Chesley criticized Intercity Investment for “its interference with Edgemere’s relationship with its
bondholders, regulators, and residents” and insisted the discussions will have “no impact to our current
residents.”
In response to Edgemere’s claims, Intercity Investment said through Schlicher: “Years of operating
losses, mountains of debt, and an upside-down balance sheet are Edgemere’s responsibility.”
On Thursday, bondholders led by UMB Bank said they are no longer waiting and will seek immediate
payment from Edgemere of its outstanding debt.
Called the ‘Ritz-Carlton of senior living’
Edgemere’s occupancy decline during COVID-19 was seen broadly across the senior housing industry,
which was “hammered,” according to an annual report by research firm Integra Realty Resources. It sees
demand surging in the next 12 months as seniors who were waiting to move into retirement communities
begin to sign agreements.
But while COVID-19 certainly weighed down Edgemere’s finances, its troubles began earlier.
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When Edgemere first opened, it “immediately set a new standard for luxury senior living,” according to the
not-for-profit organization’s website. Schlicher described the Mediterranean-styled community as the
“Ritz-Carlton of senior living.”
But Edgemere is facing increasing competition from newer luxury senior living communities in Dallas.
The Tradition-Prestonwood opened in 2010, followed by a Lovers Lane location in 2015; Belmont Village
Turtle Creek opened in 2013; Preston of the Park Cities opened in 2018; and the $140 million Ventana
high-rise opened in 2019.
In recent years, Edgemere’s average occupancy in its independent living units has been steadily dropping
— from 93.3% in 2018 to 74% last year, according to its 2021 financial report.
Lifespace Communities bought Edgemere and two other Texas properties in 2019 shortly before the
pandemic hit, which may have hampered its turnaround plans for Edgemere. Iowa-based Lifespace ranks
as the nation’s fifth-largest not-for-profit multisite senior living organization with 15 communities,
according to a 2021 report from LeadingAge and Ziegler.
Edgemere’s unrestricted cash position fell from about $37 million at the end of 2019 to less than $7
million at the end of 2021, according to its 2020 and 2021 financial reports.
Edgemere is classified as a continuing care retirement community, an alternative to conventional assisted
living facilities and nursing homes that allows residents to age into different levels of care without having
to move into a new facility.
The communities start with a massive cash reserve from residents’ deposits but if they lose money each
year, the reserve eventually runs dry, Schlicher said.
Many continuing care communities can borrow money in perpetuity to keep operations running, Schlicher
said. But that’s not possible for Edgemere.
That’s because Edgemere doesn’t have an unlimited amount of time to pay back its debtors. Northwest
Senior Housing Corp., doing business as Edgemere, signed a 55-year ground lease in 1999 with Intercity
Investment, according to a copy of the lease filed in Dallas County.
After the 55 years are up or if Edgemere can’t pay its rent, then Intercity Investment has no obligation to
keep the senior living facility running, Schlicher said. Edgemere is 22 years into its lease, meaning it has
33 years to pay back its debts in full.
What happens to the entrance fees?
Edgemere has an agreement in which residents or their estate receive up to 90% of their entrance fees
back when they move out or die, according to Edgemere’s website. The money is returned once
Edgemere has received a deposit from a new resident taking over the unit.
The fees for residents range from $346,000 to $1.45 million, depending on apartment size, according to a
disclosure statement Edgemere provides to new residents. Most people finance entrance fees to
continuing care retirement communities by selling their homes, according to Kiplinger.
In addition, Edgemere residents pay monthly service fees of $4,176 to $8,933, according to its disclosure
document. Those in assisted living or memory care units are charged monthly fees of $7,033 to $10,486.
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Entrance fees or deposits are first used to issue refunds to prior residents and then can be used for
operating expenses, capital improvements and debt repayment, said Edgemere spokeswoman Chesley.
Residents risk losing some of their deposits in the event of a bankruptcy filing, Schlicher said.
“Based on the publicly filed quarterly financial reports, Edgemere does not appear to have the current
assets necessary to pay in full its landlord, its bondholders, its resident refunds and other creditors,” he
said.
Edgemere’s annual losses have accelerated in recent years, from $12 million in red ink in 2018 to about
$30 million last year, according to its 2018 and 2021 financial reports.
Bondholders await payment, too
In total, Edgemere has issued four municipal bond sales totaling $317 million — with $109 million in
outstanding debt, according to Electronic Municipal Market Access.
EMMA data shows Edgemere’s bonds were trading at 80 cents on the dollar on Jan. 26. The next day,
they were trading at about 22 cents on the dollar after 22.7% of Edgemere’s bonds were sold, a loss of
more than 72%. As of Feb. 24, Bloomberg data valued the bonds at 30 cents on the dollar.
Fitch Ratings, one of the big three credit rating agencies that examine organizations’ ability to repay debt
on time and in full, downgraded Edgemere’s bonds in November to a “D,” which stands for default,
according to Fitch’s website.
“Once an organization gets to a D, there’s not a lot of surveillance left that we can do because that’s the
worst-case scenario,” said Kevin Holloran, a Fitch senior director and sector leader of its not-for-profit
health care group.
Fitch rates 160 similar retirement communities, and Edgemere is the only one with the low D rating,
Holloran said. Edgemere was previously downgraded in March 2021 to below investment grade to “CC,”
which meant default was likely, according to Fitch.
“This was a long decline,” said Fitch associate director Rebecca Greive, noting that her team conducted
an extensive review of Edgemere.
Edgemere’s downfall is tied to its occupancy decline, Greive said.
“The Dallas market is highly competitive,” she said. “Once occupancy dips and doesn’t recover, it can be
very difficult, especially when you have a heavy debt burden like Edgemere.”
The 1.55-million-square foot facility contains 304 independent living apartments, 113 assisted living suites
and 87 nursing beds.
How much do residents know?
Thomas Murphy, CEO of financial planning firm Murphy & Sylvest in Dallas, said he visits his mother-inlaw regularly at Edgemere and has noticed a marked decrease in occupancy.
“There are significantly less people than two or three years ago,” Murphy said. “It’s just my observation,
but I’d say there are less than 50% of the residents there used to be.”
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Murphy said he wasn’t aware Edgemere hadn’t paid rent since October, though he recalled that residents
were invited to community meetings in December to discuss finances.
Murphy, who described Edgemere as coming “through the pandemic with flying colors” in terms of care
provided to residents, said he didn’t attend the meetings.
Edgemere spokeswoman Chesley said incoming residents receive a disclosure statement detailing its
financial position. The disclosure notes that Intercity, once the Edgemere ground lease ends or a default
occurs, can either continue residency agreements and life care contracts or cancel them.
She also said Edgemere staff keeps a residents’ council and residents’ families informed and provided
emails sent in September and December about forbearance discussions with the landlord and
bondholders.
Murphy said he also wasn’t aware Intercity Investment could bring in a new tenant if Edgemere can’t pay
its rent.
“That would be a big ordeal,” Murphy said.
In Texas, the state insurance department regulates the financial condition of licensed continuing care
retirement communities like Edgemere. That includes reviewing disclosures provided to current and
potential residents, said department spokesman Ben Gonzales.
Gonzales declined to comment on whether the state is examining Edgemere’s disclosures.
Dr. Paul Radman, a former endodontist and president of the Edgemere Resident Association, said
Lifespace’s chief executive told the resident association about the forbearance agreement in late 2021.
He said he has full confidence in Edgemere management.
“I’m not worried,” he said. “I’m assuming, and realistically I think, that Edgemere will survive.”
COVID-19 is “no doubt the worst thing that could’ve happened” to Edgemere, he said, and is likely the
major cause of its financial troubles.
“We all feel that we’re at the best facility in Dallas,” said Radman, who has lived at Edgemere for five
years. “Maybe we’re not as worried as we should be, but we’re just not.”
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We are very nervous’: Families of former Edgemere residents worry they may not get deposits
back
The Dallas Morning News
By Natalie Walters
March, 16, 2022
When 89-year-old John Stallings was ready for a retirement home in 2012, he didn’t need to look around.
“Edgemere was the only place Dad would go. He knew it was nice,” said his daughter, Jay Thomas,
about the luxury retirement community in the heart of Dallas.
Stallings put down a deposit of $326,012 to reserve a spot in the Mediterranean-styled community that
enables residents to age into different levels of care. Ninety percent of that deposit — $293,411 — would
be refunded to him or his estate when he moved out or died, according to a copy of the contract provided
to The Dallas Morning News.
Stallings wanted his refund to be an inheritance for his three granddaughters, according to his daughter.
It’s been almost three years since Stallings moved out and over two years since he died, and the family
still has not received its deposit back from Edgemere, said Jay Thomas and her husband, William.
“We don’t feel very sure at all that we will see that money again,” William Thomas said.
Last month, The Dallas Morning News reported that Edgemere’s financial health was being threatened by
falling occupancy levels and an expired deal with its landlord and bondholders that had allowed it to delay
making monthly payments since October. That has left families like the Thomases fearing they’ll never
see the deposits their loved ones paid to secure a spot in the high-end retirement community.
How occupancy affects deposits
Occupancy in Edgemere’s 304 independent living apartments has been steadily dropping — from 93.3%
in 2018 to 74% last year, according to its 2021 financial report. Margaret Johnson, head of the senior
living space at Fitch Ratings, said occupancy in the 90% to 95% range is considered good for continuing
care retirement communities but higher is better.
Because refunds of deposits, which range up to $1.4 million, aren’t initiated until a new tenant moves in
and hands over a deposit, according to resident contracts, there’s a growing line of former residents or
their family members waiting for their units to be rented.
But when a retirement community is struggling to fill units, it’s not able to complete the cycle by returning
the original deposit. That’s how Edgemere addressed the Stallings family’s situation to The News, without
specifically discussing their case.
“Edgemere is compliant with all of its contractual obligations and former residents or their families are
receiving refunds pursuant to their respective entrance fee contracts to the extent Edgemere has received
a corresponding entrance fee from a new tenant,” said Rachel Chesley, senior managing director of
Washington, D.C.-based FTI Consulting.
FTI Consulting was hired in early 2021 by Edgemere’s parent company to evaluate operations and
marketing strategies and advise it on addressing financial issues, according to a call open to the public on
March 10 about Edgemere’s finances.
Besides declining occupancy, Edgemere also faced an expired forbearance deal with its landlord and
bondholders. On March 9, Edgemere said it reached a new agreement with bondholders and had paid
back the rent it owed to the landowner, giving it time for discussions about strengthening its finances.
Edgemere also said it had made arrangements for upcoming lease payments.
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Chesley declined to address how long the provisions would last or to say where the money came from or
the amount. She also declined to specify how many former residents are waiting for refunds.
‘You don’t have any control’
For Stallings’ family, their wait has been marked by what they said has been an inability to get answers
about everything from why his unit hasn’t been updated to whether prospective tenants have toured it.
“The problem with the whole process is it’s treated like you bought this unit from them but you don’t have
any control of it,” William Thomas said. “You’re really leasing it from them.”
The Thomases said they contacted Edgemere management many times but didn’t receive
communication from the company until they hired an attorney last fall. On Jan. 19, their attorney received
an e-mail from Edgemere executive director John Falladine indicating he hoped to have a response by
the end of the week. That never came.
After The News’ original story, William Thomas said Edgemere lawyers tried to set up a call with his
lawyer but the attorneys weren’t able to find a mutually available time. Edgemere has since hired a new
law firm, Polsinelli, which has 21 U.S. offices, according to its latest announcement.
“We can’t close his estate until the money comes in,” William Thomas said. “We just filed for a tax
extension for him this year hoping that maybe in a few months we may have some resolution to this.”
To protect incoming resident deposits, fees received after Sept. 27, 2021, are being held by an escrow
agent during debt restructuring negotiations, Chesley said. William Thomas said he and his family
assumed Stallings’ deposit in 2012 was escrowed but that wasn’t expressly stated in their contract.
In Texas and other states, retirement communities like Edgemere that require entrance fees exceeding
three months payments are required to keep the money in escrow until it reaches a certain level of
viability. At that point, the funds are released and can be used for operating costs, said Ben Gonzales,
spokesman for the Texas Department of Insurance, which regulates licensed senior care facilities like
Edgemere.
The idea is that once a retirement community reaches a certain level of occupancy, it will be able to
maintain it and residents won’t have trouble getting their deposits back in a timely manner.
Previously, Edgemere was running at high occupancy levels when there weren’t competing facilities in
the area. That gave it the freedom to dip into the escrow. The funds are first used to issue refunds to prior
residents and then can be used for operating expenses, capital improvements and debt repayment,
Chesley previously said.
But once its occupancy levels dropped, Edgemere couldn’t keep up with the cycle.
Jesse Jantzen, CEO of Edgemere’s parent company, Lifespace, declined an interview but said in an emailed statement to The News that the company has revamped its marketing and sales process to
address “the growing competitive market” because occupancy is the “most important factor to the
community’s financial health.” He said the results have been positive with 48 move-ins last year.
“For those residents awaiting refunds, it’s important that the pace continues because the more move-ins
to Edgemere, the more refunds will be able to be paid as soon as the [debt] restructuring is completed
and the funds are released to Edgemere from the escrow account,” Jantzen said.
‘Edgemere is more of an outlier’
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Fitch Ratings, one of the three big credit rating agencies, downgraded Edgemere’s $109 million in bonds
to a “D” for default in November. This week, Fitch withdrew its rating entirely, citing Edgemere’s default.
Further complicating Edgemere’s situation is a 55-year ground lease with the owner of the 16 acres of
land where the 1.55 million-square-foot facility sits. When Edgemere’s lease with its landowner
terminates, including through default, the landowner can cancel residency agreements and contracts,
according to a copy of a disclosure statement that Edgemere gives residents.
FTI Consulting provided the disclosure to The News.
“Edgemere takes no position as to the enforceability of this lease or its provisions,” the disclosure said.
Most of the 169 life plan communities that Fitch rates use an entrance fee model and are able to maintain
it, Johnson said
“Edgemere is more of an outlier,” Johnson said. “It didn’t happen overnight. The new competition played a
role in their ability to recover and build up their occupancy, which then feeds into negative operations. If
you don’t have solid operations, then you’re drawing down cash and that led to what happened.”
Edgemere’s annual losses have accelerated in recent years, from $12 million in red ink in 2018 to about
$30 million last year, according to its 2018 and 2021 financial reports. Its net operating margin fell from 2.2% at the end of 2020 to -26% at the close of 2021, according to its 2021 annual report. It also failed to
meet its historical debt service coverage ratio covenant with bondholders in 2019, 2020 and 2021.
The COVID-19 pandemic hit the senior housing industry hard as seniors delayed signing contracts for
units. Among life plan communities tracked by Fitch, median net operating margins, including entrance
fees, fell from 23% in 2019 to 18% in 2020 for investment-grade borrowers, Johnson said. Fitch doesn’t
have data for 2021 yet.
‘I am livid’
Michael Frost of Austin said his mother put down a deposit of about $270,000 to move into Edgemere in
2016. She moved out of her unit in March 2018 and died a little over a year ago. After it sat empty for
nearly three years, Edgemere leased her unit in November, but Frost hasn’t received her deposit back.
“I am livid,” he said. “It’s not just about the money. It’s the principle.”
He contacted Edgemere after The News’ original article and was told someone would get back to him. On
March 14, Polsinelli associate Eliza Dawson contacted Frost, according to a voicemail provided to The
News. Dawson told Frost that he won’t receive the money until Edgemere has cleaned up its financial
situation, which will trigger the release of the deposits taken in after Sept. 27 that are in escrow.
Dawson didn’t provide a timeline but said she would contact him with monthly updates, Frost said. He
asked for biweekly updates instead.
“We are very nervous we won’t see any of that money,” Frost said.
Toni Weinstein recalls visiting Edgemere in 2018 to scout the place for her mother. The entrance fee was
going to be about $1 million for the unit she viewed. As a Dallas lawyer at global law firm Dentons,
Weinstein knew to ask questions.
She said she asked an Edgemere employee in the leasing office how the money was protected once
handed over.
“I’ll never forget, she looked at me and said ‘easy peasy’ and I thought it was extremely cavalier when
we’re talking about almost $1 million,” she said.
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Weinstein asked if the deposits were kept in a segregated account and she said she didn’t receive an
answer. She then asked whether she was dependent on Edgemere to rent out the apartment in order to
receive the deposit back and what would happen to the money in the event of a bankruptcy.
“She said, ‘I don’t know why you’re asking these questions’ and I said, ‘Well, because this is a lot of
money to me,’ ” Weinstein said.
At that point, Weinstein said, the Edgemere employee accused her of shopping the property on behalf of
a competitor and had a tour guide escort her out of the building.
“I was a little shaken because it’s all a very stressful process to find a home regardless of who you’re
doing it for,” Weinstein said. “And I think what really upset me is that this is a vulnerable population, and
as a society, we should do better by them.”
Afterward, an Edgemere employee sent flowers to Weinstein’s law office and called to apologize, she
said. But Weinstein decided to look elsewhere.
“For a long time in Dallas, Edgemere was the gold standard and everybody in the Park Cities had their
parents living there,” Weinstein said. “But it all just feels wrong. And I could see from a cursory glance that
it was ground lease land so my next question was going to be, ‘What happens when the ground lease
comes due?’ ”
Considering that Edgemere’s monthly rent payments are also high, Weinstein said, she doesn’t
understand where all the money has gone. Edgemere residents pay monthly service fees of $4,176 to
$8,933, according to its disclosure document. Those in assisted living or memory care units are charged
monthly fees of $7,033 to $10,486.
“It appears to be that when you ask hard questions, which people should ask, you don’t get answers,”
Weinstein said.
+++
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2 North LaSalle Street, Suite 1300
Chicago, Illinois 60602
(312) 346-8380
Fax: (312) 346-8434
www.lplegal.com
Harold D. Israel
Partner
(312) 476-7573
hisrael@lplegal.com

March 24, 2022
VIA EMAIL
Bobby Guy
Polsinelli PC
401 Commerce Street, Suite 900
Nashville, Tennessee 37219
bguy@polsinelli.com
Re:

Northwest Senior Housing Corporation-Edgemere:
Reply to Response to Inspection Request

Dear Bobby:
Reference is hereby made to that certain Ground Lease dated on or about November 17, 1999 (as amended,
the “Lease”), between Intercity Investment Properties, Inc., a Texas corporation (“Landlord”) and
Northwest Senior Housing Corporation, a Texas not-for-profit corporation (“Lessee”). Capitalized terms
used in this letter shall have the same meanings set forth in the Lease unless otherwise defined herein.
Thank you for agreeing to Landlord’s request for an inspection. As a preliminary matter, Landlord shares
Lessee’s concern for the health and safety of its residents. Lessee’s deteriorating financial situation is clear
to anyone who has examined its financial statements on EMMA, learned of Fitch’s recent decision to no
longer monitor it (after consistently lowering its bond rating over the last two years). As you are in no
doubt aware, when an entity such as the Lessee is having financial problems, it is not unusual for that entity
to defer capital expenditures. It is only natural, therefore, that the Landlord, as the building owner, would
be concerned about the nature and condition of its building and the possible impact on the residents of the
building.
Landlord’s concern is further heightened by Lessee’s failure to return (or even respond to) Landlord’s
request (as set forth in both my March 8, 2022 email and my March 17, 2022 letter to Lessee, both of which
you were copied on) for a tenant estoppel letter. This refusal to even acknowledge receipt of this request,
or your unwillingness to return my call, suggests that there are defaults under the Lease that Lessee is
unwilling to disclose.
To be clear, Landlord has not had an opportunity to inspect the building. Instead, it took two visits of the
premises that were much more in the nature of an extended tour taken by a prospective resident than a
building owner trying to learn the condition of the property. The person leading the most recent tour was
a regional facility manager who did not have working knowledge of the building. He could not answer
basic questions and, in fact, could not locate the pool in the first instance.
Regardless of label, section 5.9 of the Lease is clear and unambiguous as it provides “Upon reasonable
notice, Lessee will permit Lessor and its agents at all reasonable times during the Term to enter the
Premises and examine the state of repair and condition of the Premises.” (emphasis added). There is no
limit on the number of inspections or the length in a given period.

LP 20895510.1 \ 46024-131210

Case 22-30659-mvl11 Doc 8-9 Filed 04/14/22

Entered 04/14/22 10:50:47

Page 3 of 3

Bobby Guy
March 24, 2022
Page | 2
In specific response to your letter:
1.
2.
3.
4.

Information request: Our March 18, 2022 letter outlined the nature of the inspection
Firm that will be leading the inspection: Terracon
Proposed length of the inspection: To be determined by Terracon after consulting with Lessee
Lessee personnel: Local building engineer and others to be determined by Terracon after consulting
with Lessee

Landlord also requests a detailed listing of (i) capital expenditures (nature and amount) for the remainder
of 2022 and (ii) all deferred maintenance projects, including the timing of when the projects will be
completed and the anticipated budget (collectively, the “Capital Expenditure Schedule”).
Please provide (i) the name and contact information of the building engineer, and potential inspection dates
and times, on or before 3:00 p.m. on March 28, 2022 and (ii) the Capital Expenditure Schedule on or before
3:00 p.m. on March 31, 2022.
Landlord reserves all of its legal and equitable remedies in the event that Lessee does not timely respond to
this letter.
Very truly yours,

Harold D. Israel
cc:

Eileen M. Sethna
Elizabeth B. Vandesteeg

