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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

EMERGE ENERGY SERVICES LP, et al.,1

Debtors. 

)
)
)
)
) 
) 

Chapter 11 

Case No. 19-11563 (KBO) 
Jointly Administered 

NOTICE OF SERVICE  

PLEASE TAKE NOTICE that on September 12, 2019, counsel to the Official 

Committee of Unsecured Creditors of Emerge Energy Services LP, et al. (the “Committee”) in 

the above-captioned cases caused copies of the documents attached hereto as Exhibit A to be 

served on the party listed below via e-mail and overnight delivery via Federal Express: 

Blake T. Denton, Esq. 
LATHAM & WATKINS LLP 
885 Third Avenue 
New York, NY  10022-4834 
Email:  Blake.Denton@lw.com 

On September 12, 2019, counsel to the Committee caused copies of the documents 

attached hereto as Exhibit B to be served on the party listed below via e-mail and overnight 

delivery via Federal Express: 

Timothy A. “Tad” Davidson II, Esq. 
HUNTON ANDREWS KURTH LLP 
600 Travis Street 
Houston, TX  77002 
Email:  taddavidson@HuntonAK.com 

1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, 
are: Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109. 
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IMPAC 6407214v.1

On September 12, 2019, counsel to the Committee caused a copy of the document 

attached hereto as Exhibit C to be served on the party listed below via e-mail and overnight 

delivery via Federal Express 

Kevin F. Meade, Esq. 
WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, NY  10153-0119 
Email:  kevin.meade@weil.com 

Dated:  September 16, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 

/s/ D. Ryan Slaugh  
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
D. Ryan Slaugh (DE Bar No. 6325) 
1313 North Market Street, Sixth Floor 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 

csamis@potteranderson.com 
kgood@potteranderson.com 
astulman@potteranderson.com 
rslaugh@pottteranderson.com 

-and- 

KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 

 dposner@kilpatricktownsend.com 
 kmoynihan@kilpatricktownsend.com 

-and- 
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KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com

Counsel to the Official Committee of Unsecured Creditors 
of Emerge Energy Services LP, et al. 

Case 19-11563-KBO    Doc 377    Filed 09/16/19    Page 3 of 14



IMPAC 6407214v.1

EXHIBIT A 
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Subpoena for Rule 2004 Examination Directed to Emerge Energy Services LP, 
Emerge Energy Services GP LLC, Emerge Energy Services Operating LLC, 

Superior Silica Sands LLC, and Emerge Energy Services Finance Corporation 
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Subpoena for Rule 2004 Examination Directed to Eugene I. Davis 
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Subpoena for Rule 2004 Examination Directed to Bryan M. Gaston 
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Subpoena for Rule 2004 Examination Directed to Richard Shearer 
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Subpoena for Rule 2004 Examination Directed to William Transier 
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EXHIBIT B 
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Subpoena for Rule 2004 Examination Directed to Ted W. Beneski 

Case 19-11563-KBO    Doc 377    Filed 09/16/19    Page 11 of 14



IMPAC 6407214v.1

Subpoena for Rule 2004 Examination Directed to Insight Equity Management 
Company LLC

Case 19-11563-KBO    Doc 377    Filed 09/16/19    Page 12 of 14



IMPAC 6407214v.1

EXHIBIT C 
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Subpoena for Rule 2004 Examination Directed to HPS Investment Partners, LLC
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EXHIBIT A 
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Subpoena for Rule 2004 Examination Directed to Emerge Energy Services LP, 
Emerge Energy Services GP LLC, Emerge Energy Services Operating LLC, 

Superior Silica Sands LLC, and Emerge Energy Services Finance Corporation 
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B2540 (Form 2540 – Subpoena for Rule 2004 Examination) (12/15)  

UNITED STATES BANKRUPTCY COURT 
_______________________________________ District of ___________________________________________ 

 
In re __________________________________________ 

Debtor 

 
Case No. _____________________  
 
Chapter ______________  
 

 
SUBPOENA FOR RULE 2004 EXAMINATION 

 
To:  ________________________________________________________________________________________ 

(Name of person to whom the subpoena is directed) 
 

 

  Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at an examination 

under Rule 2004, Federal Rules of Bankruptcy Procedure.  A copy of the court order authorizing the examination is attached.  

PLACE  
 
 
 
 

DATE AND TIME 

 

The examination will be recorded by this method:  ___________________________________________________________ 
 

  Production: You, or your representatives, must also bring with you to the examination the following documents, 
electronically stored information, or objects, and must permit inspection, copying, testing, or sampling of the material:  

 

 

 
 

The following provisions of Fed. R. Civ. P. 45, made applicable in bankruptcy cases by Fed. R. Bankr. P. 9016, are 
attached – Rule 45(c), relating to the place of compliance; Rule 45(d), relating to your protection as a person subject to a 
subpoena; and Rule 45(e) and 45(g), relating to your duty to respond to this subpoena and the potential consequences of not 
doing so. 
 
Date:  _____________    
 CLERK OF COURT                                                                

 
 
________________________ 
Signature of Clerk or Deputy Clerk 

 
 
OR    

                                                                
 
 
________________________ 

Attorney’s signature 
 

 
The name, address, email address, and telephone number of the attorney representing (name of party)       
____________________________  ,  who issues or requests this subpoena, are:  

 

 

 

Notice to the person who issues or requests this subpoena 

If this subpoena commands the production of documents, electronically stored information, or tangible things, or the 

inspection of premises before trial, a notice and a copy of this subpoena must be served on each party before it is served on 

the person to whom it is directed.  Fed. R. Civ. P. 45(a)(4).  
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DELAWARE

EMERGE ENERGY SERVICES LP, et al. 19-11563 (KBO)

11

Emerge Energy Services LP, Emerge Energy Services GP LLC, Emerge Energy Services Operating LLC, Superior Silica Sands LLC, and
Emerge Energy Services Finance Corporation

✔

Kilpatrick, Townsend & Stockton LLP
1114 Avenue of the Americas, 21st Floor
New York, New York 10019
Attn: David M. Posner, Esq.

Testimony Date: TBD
Production Deadline: September 18, 2019

Videography and/or Stenography

✔

See attached Exhibit A

September 11, 2019

/s/ L. Katherine Good

The Official Committee of Unsecured Creditors

Potter Anderson & Corroon LLP, 1313 N. Market Street, 6th Floor, Wilmington, Delaware 19801, ATTN: L. Katherine Good, Esq., kgood@potteranderson.com
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PROOF OF SERVICE 
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.) 

I received this subpoena for (name of individual and title, if any): ______________________________________________  

on (date) __________ . 

 

 I served the subpoena by delivering a copy to the named person as follows: ____________________________________ 

___________________________________________________________________________________________________ 

__________________________________ on (date) ___________________ ; or  

 

 I returned the subpoena unexecuted because:  ____________________________________________________________ 

___________________________________________________________________________________________________ 

 

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also tendered to the 
witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of  $ _______________________ . 

 
My fees are $ _________ for travel and $_________ for services, for a total of $_________ . 

 
 
I declare under penalty of perjury that this information is true and correct. 
 

Date:  _______________ 
 
 
 
 
 

 
________________________________________________ 

Server’s signature 
 

________________________________________________ 
Printed name and title 

 
 
________________________________________________ 

Server’s address 
 
 
Additional information concerning attempted service, etc.: 
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✔ Emerge Energy Services LP, Emerge Energy Services GP LLC, Emerge Energy Services Operating LLC, Supe

c/o Latham & Watkins LLP, 885 Third Avenue, New York, New York 10022-4834, ATTN: Blake T. Denton
via Electronic Mail and Overnight Delivery via Federal Express September 11, 2019

September 11, 2019
/s/ L. Katherine Good

L. Katherine Good, Attorney

Potter Anderson & Corroon LLP, 1313 N. Market Street, 6th Floor, Wilmington, Delaware 19801
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Federal Rule of Civil Procedure 45(c), (d), (e), and (g) (Effective 12/1/13) 

(made applicable in bankruptcy cases by Rule 9016, Federal Rules of Bankruptcy Procedure) 
 

 (c) Place of compliance. 
 
   (1) For a Trial, Hearing, or Deposition. A subpoena may command a 
person to attend a trial, hearing, or deposition only as follows: 
      (A) within 100 miles of where the person resides, is employed, or 
regularly transacts business in person; or  
      (B) within the state where the person resides, is employed, or regularly 
transacts business in person, if the person  
         (i) is a party or a party’s officer; or 
         (ii) is commanded to attend a trial and would not incur substantial 
expense. 

 
   (2) For Other Discovery. A subpoena may command: 
      (A) production of documents, or electronically stored information, or 
things at a place within 100 miles of where the person resides, is employed, 
or regularly transacts business in person; and 
      (B) inspection of premises, at the premises to be inspected. 
 

(d) Protecting a Person Subject to a Subpoena; Enforcement. 
 

(1) Avoiding Undue Burden or Expense; Sanctions. A party or 
attorney responsible for issuing and serving a subpoena must take 
reasonable steps to avoid imposing undue burden or expense on a person 
subject to the subpoena. The court for the district where compliance is 
required must enforce this duty and impose an appropriate sanction — 
which may include lost earnings and reasonable attorney's fees — on a 
party or attorney who fails to comply. 

 
   (2) Command to Produce Materials or Permit Inspection. 
      (A) Appearance Not Required. A person commanded to produce 
documents, electronically stored information, or tangible things, or to 
permit the inspection of premises, need not appear in person at the place of 
production or inspection unless also commanded to appear for a deposition, 
hearing, or trial. 
      (B) Objections. A person commanded to produce documents or tangible 
things or to permit inspection may serve on the party or attorney designated 
in the subpoena a written objection to inspecting, copying, testing or 
sampling any or all of the materials or to inspecting the premises — or to 
producing electronically stored information in the form or forms requested. 
The objection must be served before the earlier of the time specified for 
compliance or 14 days after the subpoena is served. If an objection is made, 
the following rules apply: 
         (i) At any time, on notice to the commanded person, the serving party 
may move the court for the district where compliance is required for an 
order compelling production or inspection. 
         (ii) These acts may be required only as directed in the order, and the 
order must protect a person who is neither a party nor a party's officer from 
significant expense resulting from compliance. 

 
   (3) Quashing or Modifying a Subpoena. 
      (A) When Required. On timely motion, the court for the district where 
compliance is required must quash or modify a subpoena that: 
         (i) fails to allow a reasonable time to comply;  
         (ii) requires a person to comply beyond the geographical limits 
specified in Rule 45(c); 
         (iii) requires disclosure of privileged or other protected matter, if no 
exception or waiver applies; or 
         (iv) subjects a person to undue burden. 
      (B) When Permitted. To protect a person subject to or affected by a 
subpoena, the court for the district where compliance is required may, on 
motion, quash or modify the subpoena if it requires: 
         (i) disclosing a trade secret or other confidential research, 
development, or commercial information; or 
 

         (ii) disclosing an unretained expert's opinion or information that does 
not describe specific occurrences in dispute and results from the expert's 
study that was not requested by a party. 
      (C) Specifying Conditions as an Alternative. In the circumstances 
described in Rule 45(d)(3)(B), the court may, instead of quashing or 
modifying a subpoena, order appearance or production under specified 
conditions if the serving party: 
          (i) shows a substantial need for the testimony or material that cannot 
be otherwise met without undue hardship; and 
          (ii) ensures that the subpoenaed person will be reasonably 
compensated. 
 
(e) Duties in Responding to a Subpoena. 
 
   (1) Producing Documents or Electronically Stored Information. These 
procedures apply to producing documents or electronically stored 
information: 
      (A) Documents. A person responding to a subpoena to produce 
documents must produce them as they are kept in the ordinary course of 
business or must organize and label them to correspond to the categories in 
the demand. 
      (B) Form for Producing Electronically Stored Information Not 
Specified. If a subpoena does not specify a form for producing 
electronically stored information, the person responding must produce it in 
a form or forms in which it is ordinarily maintained or in a reasonably 
usable form or forms. 
      (C) Electronically Stored Information Produced in Only One Form. The 
person responding need not produce the same electronically stored 
information in more than one form. 
      (D) Inaccessible Electronically Stored Information. The person 
responding need not provide discovery of electronically stored information 
from sources that the person identifies as not reasonably accessible because 
of undue burden or cost. On motion to compel discovery or for a protective 
order, the person responding must show that the information is not 
reasonably accessible because of undue burden or cost. If that showing is 
made, the court may nonetheless order discovery from such sources if the 
requesting party shows good cause, considering the limitations of Rule 
26(b)(2)(C). The court may specify conditions for the discovery. 
 
   (2) Claiming Privilege or Protection. 
      (A) Information Withheld. A person withholding subpoenaed 
information under a claim that it is privileged or subject to protection as 
trial-preparation material must: 
         (i) expressly make the claim; and 
         (ii) describe the nature of the withheld documents, communications, 
or tangible things in a manner that, without revealing information itself 
privileged or protected, will enable the parties to assess the claim. 
      (B) Information Produced. If information produced in response to a 
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any party that 
received the information of the claim and the basis for it. After being 
notified, a party must promptly return, sequester, or destroy the specified 
information and any copies it has; must not use or disclose the information 
until the claim is resolved; must take reasonable steps to retrieve the 
information if the party disclosed it before being notified; and may  
promptly present the information under seal to the court for the district 
where compliance is required for a determination of the claim. The person 
who produced the information must preserve the information until the claim 
is resolved. 
… 
(g) Contempt. The court for the district where compliance is required – and 
also, after a motion is transferred, the issuing court – may hold in contempt 
a person who, having been served, fails without adequate excuse to obey 
the subpoena or an order related to it. 
 

 
For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013) 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

   

   Debtors.1 

) 

) 

) 

) 

) 

)

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

 

Jointly Administered 

 

FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO THE DEBTORS 

 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for Production 

of Documents (the “Document Requests”) in connection with the Debtors’ Disclosure Statement, 

dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and for all other purposes 

permitted by the Rules of Court.  The Committee hereby demands that the Debtors provide 

responses and produce documents in response to these requests by delivering all such responsive 

documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue of the Americas, 

21st Floor, New York, New York  10019, Attn: David M. Posner or to a mutually agreeable 

alternative location, on a rolling basis, completing no later than September 18, 2019, or such other 

date as the parties may agree.   

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, 

are: Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 

meaning ascribed to such terms in the Motion.  

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day Pleadings 

[ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as necessary 

to bring within the scope of the discovery request all responses that might otherwise 

be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 

subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 
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k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC (2511), 

Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, whether 

prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge Energy 

Services GP LLC (4683), Emerge Energy Services Operating LLC (2511), Superior 

Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation 

(9875), and any affiliates, advisors, agents, attorneys, accountants, consultants, 

officers, directors, employees, experts, investment bankers, professionals, 

representatives, and other persons acting, or who have acted, on behalf of the 

foregoing entities or individuals referenced in this definition, including Ankura 

when acting, or when it has acted, on behalf of the Debtors in any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to this 

proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, including 

but not limited to, any kind of written, audio, or graphic matter, however produced 

or reproduced, whether or not sent or received, including, but not limited to, 

writings, communications, contracts, reports, lists, presentations, pro formas, 

analyses, spreadsheets, correspondence, memoranda, e-mail and electronically 

stored documents, recordings, telephone records, notes, charts, graphs, drawings, 

photographs, telephone records, voice mail, audio and video recordings, data 

compilations, computer databases, records, and any information generated or stored 

in electronic form.  In producing any document in response to any of the Document 

Requests, you shall produce (i) all drafts of any responsive documents, and (ii) all 

marked, annotated, or non-identical copies of any responsive documents. 
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q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or individuals 

referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the Notes 

Purchase Agreement, dated as of January 5, 2018, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 
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cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear of 

any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means the Debtors as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of Civil 

Procedure 26(e).  You shall supplement any production of documents made in response to any of 

the following Document Requests and produce promptly any and all responsive documents that 

are received, discovered, or created after any of your responses to these Document Requests, or 

that are otherwise within your possession, custody, or control (or within the possession, custody, 

or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 
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behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of privilege 

or immunity (whether under common law, statute, or otherwise), you shall comply with Federal 

Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from production 

in a written privilege log that provides:  (a) the identity of each person who prepared and/or signed 

the document; (b) the identity of each person designated as an addressee; (c) the identity of each 

person who received any copy of the document; (d) the date of the document; (e) the subject matter 

of the document; (f) the type or nature of the document; and (g) the basis for withholding the 

document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 

document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, and 

the person performing the redaction or alteration.  Any redaction must be clearly visible on the 

redacted documents. 
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6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other notation 

or any omission, shall constitute a separate document and must be produced, whether or not the 

original of such a document is within your possession, custody, or control.  A request for any 

document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 

8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or separated 

from other documents, whether by inclusion of binders, files, subfiles, or by use of dividers, tabs, 

or any other method, shall be left so segregated or separated when produced in response to these 

Document Requests.  If no document exists that is responsive to a particular request, you shall so 

state in writing. 
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9. Except with respect to emails addressed in paragraph 10 below the , he dates 

covered by these Document Requests are January 1, 2017 through the August 22, 2019 unless 

otherwise specified in a Request. 

10. Unless otherwise specified in a particular Request, the dates covered by these 

Document Request for emails to be produced are August 1, 2017 through August 22, 2019 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of action, 

or potential litigation claims of the Debtors as of the Petition Date or arising after the Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  

ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  
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i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.   

REQUEST NO. 4: 

All Documents related to any settlement between the Debtors and any creditor of, or 

claimant against, any of the Debtors within one year prior to the Petition Date that includes a 

provision wherein the creditor or claimant agrees to vote its unsecured claim in favor of a plan 

containing the treatment for unsecured creditors as set out in the RSA. 

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

Request withdrawn. 

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  
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REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered by, 

or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, or in connection with any vote of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, taken or held between 

January 1, 2016 and the Petition Date, separately concerning the RSA and the creation of the 

Special Restructuring Committee and the relinquishment of decision-making authority and control 

to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2017 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents, excluding emails, relating to or reflecting any valuation analyses 

and/or valuation reports, fairness opinions, solvency opinions, asset valuations, and 

solvency of the Debtors, including any methodology used to determine same, 

prepared by the Company, their advisors, and/or Insight Equity (time period—

January 1, 2016 to present); 

b) All Documents, excluding emails, relating to or reflecting any presentations to the 

Board of Directors or Special Restructuring Committee detailing valuation or debt 

capacity analyses prepared by the Company, their advisors and/or Insight Equity 

(time period—January 1, 2016 to present);  
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c) All Documents, excluding emails, sufficient to identify the value, income, assets 

and liabilities of Emerge Energy, including Emerge Energy’s direct and indirect 

subsidiaries as of the Petition Date (time period—January 1, 2016 to present); 

d) All Documents, excluding emails, relating to or reflecting any analyses and/or 

reports on the Debtors’ debt capacity prepared by the Company, their advisors, 

and/or Insight Equity (time period—January 1, 2016 to present); 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the calculation 

by the Debtors of projections of future revenues, adjusted EBITDA, EDIT, 

depreciation and amortization, capital expenditures, net working capital, and 

unlevered free cash flow for use in discounted cash flow valuations of the Debtors 

as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents, excluding emails, relating to or reflecting the Frac Sand Industry 

prepared by, on behalf of, or for the Debtors, including projections, forecasts, and 

analyses concerning sand producers and sand users; 

i) All Documents, excluding emails, relating to or reflecting analysis or reports of any 

chapter 11 bankruptcy transactions, including any market studies prepared by the 

Company, their advisors, and/or Insight Equity (time period—January 1, 2016 to 

present); 

j) All Documents, excluding emails relating to or reflecting valuation analyses and/or 

reports prepared by the Company, their advisors and/or Insight Equity in 

connection with impairment testing (time period January 1, 2016 to present); 

k) All Documents relating to or reflecting any analyses performed in connection with 

the RSA, including any term sheets provided by Insight Equity, the Company 

and/or the Lenders, and any analyses conducted or presentations prepared in 

connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 
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including but not limited to capex (as well as maintenance capex) by location, lease 

operating expenses by location, G&A, corporate expenses, abandonment programs 

or estimates, gathering and processing contract details, and prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, carried 

interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but not 

limited to, asset appraisals, liquidity forecasts, cash-flow projections, business plan 

projections through 2021, audited sand reserve reports and information furnished 

to the reserve auditor for preparation of the sand reserve report or sand reserve 

databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 

t) All documents relating to or reflecting any communications or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 
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connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or any 

other party in relation to any potential tort claims against any Person arising from 

or related to the San Antonio levee breach, including all related documents and 

communications;  

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable; and 

x) All Documents, excluding emails, relating to the sale of the fuel business by the 

Company, any private placement transaction regarding the Company, or any public 

offering regarding the Company (time period—January 1, 2016 to present). 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii) 

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, the 

RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; and (ii) 

concerning proposals, negotiation, and terms and conditions concerning the treatment of the 

Noteholders under the Plan of Reorganization, including any communications prior to the Petition 

Date with any Noteholder. 
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REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated recoveries 

of creditor of the Debtors, including any drafts or preliminary analyses.  

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 

Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; and; 

(ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  
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REQUEST NO. 17: 

All Documents concerning any transfers or distributions equal to or in excess of $150,000 

in cash or other assets of such value to any Insiders or to any non-Insider holders of equity (time 

period--4 years prior to the Petition Date).  

REQUEST NO. 18: 

All Documents provided to Ankura by the Debtors or received from Ankura by the Debtors 

prior to the Petition Date. 

REQUEST NO. 19:  

All Documents relating to any forbearance agreements, the RSA, and any exhibits and 

appendices thereto, including with respect to any meetings or communications with any Lender or 

Lender representative during, or prior to, any forbearance periods under any forbearance 

agreement. 

REQUEST NO. 20:  

All Documents relating to any communication, direction, or instruction by any Lender to 

the Debtors or a Debtor representative regarding the conduct of the Debtors’ business, any business 

plan of the Debtors, the use of cash (including payments to any third party), the acquisition or 

disposition of any asset, and negotiations with any railcar or other lessor of assets to the Debtors. 

REQUEST NO. 21:  

All Documents relating to any communications, reports, or presentations of any kind by 

the Debtors, or any other person on the Board of Directors of the Debtors, or member of any such 

Board of Directors, to any Lender, or to Insight Equity with respect to Document Requests Nos. 

19 & 20. 
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REQUEST NO. 22: 

All Documents relating to any terms or proposals for any debt and/or equity restructuring 

or recapitalization between the Debtors and the Lenders. 

REQUEST NO. 23: 

All Documents relating to any terms or proposals to the Debtors, or any Board of Directors 

of the Debtors, from any non-Lender Person regarding any business combination, debt and/or 

equity infusion. 

REQUEST NO. 24:  

All Documents relating to the Special Restructuring Committee and its duties and/or roles, 

from its creation under the RSA to the present, including its fiduciary duties after the Petition Date. 

REQUEST NO. 25:   

All Documents relating to why the Special Restructuring Committee did not and does not 

have its own independent legal counsel, distinct from and/or in addition to the Debtors’ and 

Lenders’ counsel, with respect to negotiations concerning the RSA, including all exhibits and 

appendices thereto. 

REQUEST NO. 26: 

All Documents concerning the current tax basis in Debtors for Insight Equity, and any other 

equity holders, and all workpapers supporting such tax basis numbers. 

REQUEST NO. 27: PRESENTLY TABLED, BUT NOT WITHDRAWN (9-5-19) 

All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation and/or 

repair of the San Antonio Plant and the Oklahoma Project, including those specifically described 

below:  
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a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any contractor, 

including but not limited to the general contractor or any subcontractor, at the San 

Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 

e) All Documents relating to any other applicable insurance policies potentially providing 

insurance coverage or otherwise relating or responding to the San Antonio Plant, 

including any project-specific policies or policies insuring any other parties involved 

in the San Antonio Plant;  

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the San 

Antonio Plant;  

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending or 

have been resolved from January 1, 2014 through the date hereof, including those that 

relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic tort 

claims against the Debtors that are pending or have been resolved from January 1, 2014 

through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;  

l) All Documents relating to statements of values on file with the Insurers, including, but 

not limited to, values related to the San Antonio Plant; and  
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m) Request withdrawn.  

n) Request withdrawn. 

THE ABOVE REVISED REQUESTS REFLECT THE COMMITTEE OF UNSECURED 

CREDITORS’ REQUESTED DISCOVERY AS OF 9/5/2019, SUBJECT TO AND 

WITHOUT WAIVING ANY RIGHTS OR OBJECTIONS. 

[Remainder of Page Intentionally Left Blank] 
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Dated:  September 11, 2019 

  
POTTER ANDERSON & CORROON LLP 

 

/s/ L. Katherine Good      

Jeremy W. Ryan (DE Bar No. 4057) 

Christopher M. Samis (DE Bar No. 4909) 

L. Katherine Good (DE Bar No. 5101) 

Aaron H. Stulman (DE Bar No. 5807) 

1313 North Market Street, Sixth Floor 

P.O. Box 951 

Wilmington, DE  19801 

Telephone:  (302) 984-6000 

Facsimile:  (302) 658-1192 

Email: jryan@potteranderson.com 

 csamis@potteranderson.com 

 kgood@potteranderson.com 

 astulman@potteranderson.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Todd C. Meyers (admitted pro hac vice) 

David M. Posner (admitted pro hac vice) 

Kelly Moynihan (admitted pro hac vice) 

The Grace Building 

1114 Avenue of the Americas 

New York, NY  10036 

Telephone:  (212) 775-8700 

Facsimile:  (212) 775-8800 

Email:  tmeyers@kilpatricktownsend.com 

  dposner@kilpatricktownsend.com 

  kmoynihan@kilpatricktownsend.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Lenard M. Parkins (admitted pro hac vice) 

700 Louisiana Street, Suite 4300 

Houston, TX  77002 

Telephone:  (281) 809-4100 

Facsimile:  (281) 929-0797 

Email:  lparkins@kilpatricktownsend.com 

 

Counsel to the Official Committee of Unsecured Creditors 

of Emerge Energy Services LP, et al.  
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

  Debtors.1 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

Re: Docket No. 246 

ORDER GRANTING MOTION OF OFFICIAL COMMITTEE OF UNSECURED 

CREDITORS FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE 

BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 

RULE 2004-1, AUTHORIZING AND DIRECTING THE PRODUCTION OF 

DOCUMENTS AND THE EXAMINATION OF  

THE DEBTORS AND CERTAIN THIRD PARTIES 

Upon the motion of the Official Committee of Unsecured Creditors of Emerge Energy 

Services, LP (the “Committee”) pursuant to section 105(a) of the Bankruptcy Code, Rule 2004 of 

the Federal Rules of Bankruptcy Procedures, and Local Rule 2004-1 of the United States 

Bankruptcy Court for the District of Delaware, filed on August 22, 2019 seeking the entry of an 

order directing the examination of the Debtors, certain third parties and individuals, and the 

production of documents (the “Motion”),2 and this matter being a core proceeding pursuant to 28 

U.S.C.§ 157(b)(2)(B); and upon consideration of the Motion and the consent to the terms of this 

Order by the parties listed in the fifth decretal paragraph; and due and proper notice of the 

Motion having been given, it is hereby  

                                                           
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 

Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

2 Capitalized terms not otherwise defined in this Order shall have the meaning given to them in the Motion. 
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ORDERED that the Motion is granted to the extent set forth herein; and it is 

further  

ORDERED that the Committee is authorized to issue and serve a subpoena to the 

Debtors, for the production of documents, electronically stored information or tangible things 

responsive to the Document Request, as negotiated with the Debtors since the filing of the 

Motion, attached hereto as Exhibit A; and it is further  

ORDERED that the Committee is authorized to issue and serve a subpoena on 

HPS for the production of documents, electronically stored information or tangible things 

responsive to the Document Request attached hereto as Exhibit B; and it is further  

ORDERED that the Committee is authorized to issue and serve a subpoena on 

Insight Equity, Mr. Eugene I. Davis, and Mr. William L. Transier for the production of 

documents, electronically stored information, or tangible things responsive to the Document 

Requests applicable to each of the above persons described in and attached to the Motion; and it 

is further 

ORDERED that the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier 

shall produce documents in accordance with the respective subpoenas served on them by the 

Committee, provided, however, that nothing herein abrogates a producing party’s right to object 

to any individual request.  Provided, however, that before seeking intervention from the Court on 

any such discovery dispute, the parties will first confer to try to resolve the dispute.  The 

documents for production shall be located through reasonable efforts and use of negotiated 

search terms, custodians, and date ranges.  Such documents will be produced on a rolling basis 

and substantially completed by September 18, 2019 with the producing parties using good faith 
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efforts to produce any remaining responsive documents as soon thereafter as practicable; and it is 

further 

ORDERED that HPS shall designate an informed representative to appear for oral 

examination as requested in the Motion; and it is further 

ORDERED that the Committee is authorized to issue and serve subpoenas for oral 

examinations on the Debtors, Insight Equity, and HPS, and on the individuals identified in the 

next ordering paragraph; and it is further 

ORDERED that Mr. Richard Shearer, Chief Executive Officer of the Debtors; Mr. 

Bryan M. Gaston, formerly Chief Restructuring Officer of the Debtors and now Restructuring 

Officer of the Debtors; Mr. Eugene I. Davis, independent director of the Debtors and one of the 

two members of the Special Restructuring Committee; Mr. William L. Transier, independent 

director of the Debtors and one of the two members of the Special Restructuring Committee;  

Mr. Ted W. Beneski, in his respective capacities as both Chief Executive officer 

of Insight Equity and Chairmen of the Board of Directors of the Debtors; and the HPS-

designated informed representative shall each appear for oral examination regarding the topics 

described in the Motion and the applicable Document Request, at a mutually acceptable date and 

location, regarding the topics described in the Motion and in the applicable Document Request, 

provided, however, that nothing herein abrogates witness’ rights to object to any individual topic 

of the oral examination, further provided, however, that before seeking intervention from the 

Court on any such discovery dispute, the parties will first confer to try to resolve the dispute; and 

it is further 
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ORDERED that the Court shall retain jurisdiction with respect to any matters, 

claims, rights or disputes arising from or related to the implementation of this Order or the 

subpoenas issued and served pursuant to this Order. 

KAREN B. OWENS
UNITED STATES BANKRUPTCY JUDGE

Dated: September 9th, 2019
Wilmington, Delaware
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

  Debtors.3 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 

FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO THE DEBTORS 

 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for Production 

of Documents (the “Document Requests”) in connection with the Debtors’ Disclosure Statement, 

dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and for all other purposes 

permitted by the Rules of Court.  The Committee hereby demands that the Debtors provide 

responses and produce documents in response to these requests by delivering all such responsive 

documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue of the Americas, 

21st Floor, New York, New York  10019, Attn: David M. Posner or to a mutually agreeable 

                                                           
3 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 

Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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alternative location, on a rolling basis, completing no later than September 12, 2019, or such other 

date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 

meaning ascribed to such terms in the Motion.  

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 

subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 
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k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 

electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 
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r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 
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ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means the Debtors as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 

Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

Case 19-11563-KBO    Doc 336-1    Filed 09/09/19    Page 6 of 19Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 36 of 1010



6 
 

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 

document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

Case 19-11563-KBO    Doc 336-1    Filed 09/09/19    Page 7 of 19Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 37 of 1010



7 
 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 

8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. Except with respect to emails addressed in paragraph 10 below the , he dates 

covered by these Document Requests are January 1, 2017 through the August 22, 2019 unless 

otherwise specified in a Request. 

10. Unless otherwise specified in a particular Request, the dates covered by these 

Document Request for emails to be produced are August 1, 2017 through August 22, 2019 
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DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  

ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.   
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REQUEST NO. 4: 

All Documents related to any settlement between the Debtors and any creditor of, or 

claimant against, any of the Debtors within one year prior to the Petition Date that includes a 

provision wherein the creditor or claimant agrees to vote its unsecured claim in favor of a plan 

containing the treatment for unsecured creditors as set out in the RSA. 

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

Request withdrawn. 

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 
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January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2017 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents, excluding emails, relating to or reflecting any valuation analyses 

and/or valuation reports, fairness opinions, solvency opinions, asset valuations, 

and solvency of the Debtors, including any methodology used to determine same, 

prepared by the Company, their advisors, and/or Insight Equity (time period—

January 1, 2016 to present); 

b) All Documents, excluding emails, relating to or reflecting any presentations to the 

Board of Directors or Special Restructuring Committee detailing valuation or debt 

capacity analyses prepared by the Company, their advisors and/or Insight Equity 

(time period—January 1, 2016 to present);  

c) All Documents, excluding emails, sufficient to identify the value, income, assets 

and liabilities of Emerge Energy, including Emerge Energy’s direct and indirect 

subsidiaries as of the Petition Date (time period—January 1, 2016 to present); 

d) All Documents, excluding emails, relating to or reflecting any analyses and/or 

reports on the Debtors’ debt capacity prepared by the Company, their advisors, 

and/or Insight Equity (time period—January 1, 2016 to present); 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 
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and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents, excluding emails, relating to or reflecting the Frac Sand Industry 

prepared by, on behalf of, or for the Debtors, including projections, forecasts, and 

analyses concerning sand producers and sand users; 

i) All Documents, excluding emails, relating to or reflecting analysis or reports of 

any chapter 11 bankruptcy transactions, including any market studies prepared by 

the Company, their advisors, and/or Insight Equity (time period—January 1, 2016 

to present); 

j) All Documents, excluding emails relating to or reflecting valuation analyses 

and/or reports prepared by the Company, their advisors and/or Insight Equity in 

connection with impairment testing (time period January 1, 2016 to present); 

k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 
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plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 

t) All documents relating to or reflecting any communications or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications;  

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable; and 

x) All Documents, excluding emails, relating to the sale of the fuel business by the 

Company, any private placement transaction regarding the Company, or any 

public offering regarding the Company (time period—January 1, 2016 to present). 
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REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii) 

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 

the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.  

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 
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Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  

REQUEST NO. 17: 

All Documents concerning any transfers or distributions equal to or in excess of $150,000 

in cash or other assets of such value to any Insiders or to any non-Insider holders of equity (time 

period--4 years prior to the Petition Date).  

REQUEST NO. 18: 

All Documents provided to Ankura by the Debtors or received from Ankura by the 

Debtors prior to the Petition Date. 

REQUEST NO. 19:  

All Documents relating to any forbearance agreements, the RSA, and any exhibits and 

appendices thereto, including with respect to any meetings or communications with any Lender 

or Lender representative during, or prior to, any forbearance periods under any forbearance 

agreement. 
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REQUEST NO. 20:  

All Documents relating to any communication, direction, or instruction by any Lender to 

the Debtors or a Debtor representative regarding the conduct of the Debtors’ business, any 

business plan of the Debtors, the use of cash (including payments to any third party), the 

acquisition or disposition of any asset, and negotiations with any railcar or other lessor of assets 

to the Debtors. 

REQUEST NO. 21:  

All Documents relating to any communications, reports, or presentations of any kind by 

the Debtors, or any other person on the Board of Directors of the Debtors, or member of any 

such Board of Directors, to any Lender, or to Insight Equity with respect to Document Requests 

Nos. 19 & 20. 

REQUEST NO. 22: 

 All Documents relating to any terms or proposals for any debt and/or equity restructuring 

or recapitalization between the Debtors and the Lenders. 

REQUEST NO. 23: 

All Documents relating to any terms or proposals to the Debtors, or any Board of 

Directors of the Debtors, from any non-Lender Person regarding any business combination, debt 

and/or equity infusion. 

REQUEST NO. 24:  

 All Documents relating to the Special Restructuring Committee and its duties and/or roles, 

from its creation under the RSA to the present, including its fiduciary duties after the 

Petition Date. 
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REQUEST NO. 25:   

 All Documents relating to why the Special Restructuring Committee did not and does not 

have its own independent legal counsel, distinct from and/or in addition to the Debtors’ and 

Lenders’ counsel, with respect to negotiations concerning the RSA, including all exhibits and 

appendices thereto. 

REQUEST NO. 26: 

 All Documents concerning the current tax basis in Debtors for Insight  

Equity, and any other equity holders, and all workpapers supporting such tax basis numbers. 

 REQUEST NO. 27: PRESENTLY TABLED, BUT NOT WITHDRAWN (9-5-19) 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 

and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 

e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;  

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 
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g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;  

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;  

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) Request withdrawn.  

n) Request withdrawn. 

 

THE ABOVE REVISED REQUESTS REFLECT THE COMMITTEE OF UNSECURED 

CREDITORS’ REQUESTED DISCOVERY AS OF 9/5/2019, SUBJECT TO AND 

WITHOUT WAIVING ANY RIGHTS OR OBJECTIONS. 

[Remainder of Page Intentionally Left Blank] 
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Dated:  September 6, 2019 

 Wilmington, Delaware 
POTTER ANDERSON & CORROON LLP 

 

/s/ Aaron H. Stulman      

Jeremy W. Ryan (DE Bar No. 4057) 

Christopher M. Samis (DE Bar No. 4909) 

L. Katherine Good (DE Bar No. 5101) 

Aaron H. Stulman (DE Bar No. 5807) 

1313 North Market Street, Sixth Floor 

P.O. Box 951 

Wilmington, DE  19801 

Telephone:  (302) 984-6000 

Facsimile:  (302) 658-1192 

Email: jryan@potteranderson.com 

 csamis@potteranderson.com 

 kgood@potteranderson.com 

 astulman@potteranderson.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Todd C. Meyers (admitted pro hac vice) 

David M. Posner (admitted pro hac vice) 

Kelly Moynihan (admitted pro hac vice) 

The Grace Building 

1114 Avenue of the Americas 

New York, NY  10036 

Telephone:  (212) 775-8700 

Facsimile:  (212) 775-8800 

Email:  tmeyers@kilpatricktownsend.com 

  dposner@kilpatricktownsend.com 

  kmoynihan@kilpatricktownsend.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Lenard M. Parkins (admitted pro hac vice) 

700 Louisiana Street, Suite 4300 

Houston, TX  77002 

Telephone:  (281) 809-4100 

Facsimile:  (281) 929-0797 

Email:  lparkins@kilpatricktownsend.com 

 

Counsel to the Official Committee of Unsecured Creditors 

of Emerge Energy Services LP, et al.  
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

  Debtors.4 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 

FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO HPS 

 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for Production 

of Documents (the “Document Requests”) in connection with the Debtors’ Disclosure Statement, 

dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and for all other purposes 

permitted by the Rules of Court.  The Committee hereby demands that HPS Investment Partners, 

LLC provide responses and produce documents in response to these requests by delivering all such 

responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue of the 

Americas, 21st Floor, New York, New York  10019, Attn: Jonathan E. Polonsky or to a mutually 

                                                           
4 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 

Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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agreeable alternative location, on a rolling basis, completing no later than September 12, 2019, or 

such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 

meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day Pleadings 

[ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as necessary 

to bring within the scope of the discovery request all responses that might otherwise 

be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, Chief Executive Officer of Insight Equity. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of the Company or any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 

subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC (2511), 

Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 
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behalf of the foregoing entities or individuals referenced in this definition, whether 

prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge Energy 

Services GP LLC (4683), Emerge Energy Services Operating LLC (2511), Superior 

Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation 

(9875), and any affiliates, advisors, agents, attorneys, accountants, consultants, 

officers, directors, employees, experts, investment bankers, professionals, 

representatives, and other persons acting, or who have acted, on behalf of the 

foregoing entities or individuals referenced in this definition, including Ankura 

when acting, or who have acted on behalf of the Debtors in any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to this 

proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, including 

but not limited to, any kind of written, audio, or graphic matter, however produced 

or reproduced, whether or not sent or received, including, but not limited to, 

writings, communications, contracts, reports, lists, presentations, pro formas, 

analyses, spreadsheets, correspondence, memoranda, e-mail and electronically 

stored documents, recordings, telephone records, notes, charts, graphs, drawings, 

photographs, telephone records, voice mail, audio and video recordings, data 

compilations, computer databases, records, and any information generated or stored 

in electronic form.  In producing any document in response to any of the Document 

Requests, you shall produce (i) all drafts of any responsive documents, and (ii) all 

marked, annotated, or non-identical copies of any responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 
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who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or individuals 

referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the Notes 

Purchase Agreement, dated as of January 5, 2018, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear of 

any Liens or security interests as of the Petition Date. 

Case 19-11563-KBO    Doc 336-2    Filed 09/09/19    Page 5 of 17Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 54 of 1010



5 
 

 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means HPS as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

11. These Document Requests are continuing requests pursuant to Federal Rule of Civil 

Procedure 26(e).  You shall supplement any production of documents made in response to any of 

the following Document Requests and produce promptly any and all responsive documents that 

are received, discovered, or created after any of your responses to these Document Requests, or 

that are otherwise within your possession, custody, or control (or within the possession, custody, 

or control of anyone acting on your behalf). 

12. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction.   

13. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

14. If any documents are withheld from production on the alleged grounds of privilege 

or immunity (whether under common law, statute, or otherwise), you shall comply with Federal 

Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from production 

in a written privilege log that provides:  (a) the identity of each person who prepared and/or signed 

the document; (b) the identity of each person designated as an addressee; (c) the identity of each 
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person who received any copy of the document; (d) the date of the document; (e) the subject matter 

of the document; (f) the type or nature of the document; and (g) the basis for withholding the 

document. 

15. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 

document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, and 

the person performing the redaction or alteration.  Any redaction must be clearly visible on the 

redacted documents. 

16. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

17. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other notation 

or any omission, shall constitute a separate document and must be produced, whether or not the 

original of such a document is within your possession, custody, or control.  A request for any 
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document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 

18. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or separated 

from other documents, whether by inclusion of binders, files, subfiles, or by use of dividers, tabs, 

or any other method, shall be left so segregated or separated when produced in response to these 

Document Requests.  If no document exists that is responsive to a particular request, you shall so 

state in writing. 

19. The dates covered by these Document Requests are September 1, 2018 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents concerning (i) any valuation of the Debtors or any Debtor’s asset prepared 

by, relied upon, or reviewed by You, and the methodology used to determine same; and (ii) the 

solvency or insolvency of any of the Debtors.  

REQUEST NO. 2: 

All Documents sufficient to identify the value, income, assets and liabilities, separately, of 

Emerge Energy and each of Emerge Energy’s direct and indirect subsidiaries as of the Petition 

Date.  
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REQUEST NO. 3: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, and any documents related to the perfection of any liens 

claimed by the Lenders against the Debtors or their assets.  

REQUEST NO. 4: 

All Documents sufficient to identify any claims for relief, rights of action, causes of action, 

or potential litigation claims of the Debtors as of the Petition Date or arising after the Petition Date 

in or on which Lenders assert a perfected Lien. 

REQUEST NO. 5: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  

ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs 

production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.   

REQUEST NO. 6: 

All Documents relating to Your determination or assessment of the value, merit or lack 

thereof of any actual or proposed settlement of claims between the Debtors and any Rail Car Lessor 
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or other creditor, or claimant with a claim of $5 million or more against, any of the Debtors within 

one year prior to the Petition Date.  

REQUEST NO. 7: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, preliminary plans of reorganization or 

restructuring support agreements prepared by, reviewed or considered by You, including under the 

Plan of Reorganization or any modification thereof. 

REQUEST NO. 8: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors prepared by, reviewed or considered by You after January 1, 2018.  

REQUEST NO. 9: 

Any drafts of or work papers for any discounted cash flow analysis of the Debtors prepared 

by, reviewed or considered by You after January 1, 2018.  

REQUEST NO. 10: 

Any drafts of or work papers prepared by, considered or reviewed by You for any frac sand 

business including comparable company analysis to the Debtors.  

REQUEST NO. 11: 

Any drafts of or work papers prepared by, reviewed or considered by You for any precedent 

transaction analysis of the Debtors after January 1, 2018, including any documents concerning 

potential, possible, considered, or rejected precedent transactions.  

REQUEST NO. 12: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof.  
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REQUEST NO. 13: 

All Documents provided to You by the Debtors or any Director of the Debtors, in 

connection with any meeting of the Debtors’ Board of Directors, or any committee, special 

committee or subcommittee thereof, taken or held between September 1, 2018 and the date hereof 

concerning (i) the RSA and the creation of the Special Restructuring Committee or (ii) the 

relinquishment by the Board or the Debtors of any decision-making authority or control to the 

Special Restructuring Committee, including the composition (and the direction or control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 14: 

All notes taken by any person who attended (whether in person, telephonically, 

electronically, by video link or videoconference, or in any other manner) any meeting of the 

Debtors’ Board of Directors, or any committee, special committee or subcommittee thereof. 

REQUEST NO. 15: 

All Documents concerning the Frac Sand Industry prepared by, reviewed or considered by 

You including projections, forecasts, and analyses concerning sand producers and sand users.  

REQUEST NO. 16: 

All Documents prepared by, considered or reviewed by You after January 1, 2018 

concerning the Debtors’ capital structure, financial requirements and needs, budgets, cash 

requirements, financial projections, valuation, insolvency, the acquisition of, sales or potential 

sales of assets, actual or potential closing of facilities or discontinuance of operations of any 

facility, and potential financial restructurings or 363 sales, including all Documents set forth 

specifically below: 

a) All Documents, including communications with Insight Equity relating to the RSA 

or reflecting any other proposal for the restructuring of the Debtors, any valuation 
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analyses and/or valuation reports, fairness opinions, and asset valuation prepared 

by the Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of Directors 

or Special Restructuring Committee, reviewed by or considered by You detailing 

valuation or debt capacity analyses prepared by the Company, their advisors and/or 

Insight Equity;  

c) All Documents relating to or reflecting any analyses and/or reports on the Debtors’ 

debt capacity prepared by You or the Company, their advisors, and/or Insight 

Equity; 

d) All Documents relating to or reflecting valuation analyses of the Debtors and/or 

reports prepared by you or the Company, their advisors and/or Insight Equity in 

connection with impairment testing; 

e) All Documents relating to or reflecting any analyses performed by reviewed or 

considered by You in connection with the RSA, including any term sheets or 

proposals provided by Insight Equity, the Company and/or the Lenders, and any 

analyses conducted or presentations prepared in connection with any such term 

sheets or proposals; 

f) All Documents relating to or including any presentations or management reports 

that include key performance indicators, including but not limited to capex by 

location, maintenance capex by location, lease operating expenses by location, 

G&A, corporate expenses, abandonment programs or estimates, gathering and 

processing contract details, and prospectuses; 

g) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, carried 

interests and other rights, as applicable; 

h) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

i) All Documents relating to or reflecting the Company’s forecasts, including, but not 

limited to, asset appraisals, liquidity forecasts, cash-flow projections, business plan 

projections through 2021, audited sand reserve reports and information furnished 

to the reserve auditor for preparation of the sand reserve report or sand reserve 

databases and market studies; 

j) All Documents prepared by, reviewed or considered by You relating to or reflecting 

any industry reports or any other materials utilized in the formulation of the 

Company’s business plan; 
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k) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

l) All Documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar companies; 

m) All Documents relating to or reflecting any analyses of potential precedent 

transactions considered or reviewed by You related to the Company’s industry; 

n) All documents relating to or reflecting any communications or data provided by 

You to Ankura in connection with any valuation work that has been performed to 

date, whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject 

to Material Revision;” 

o) All Documents (i) relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and (ii) any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

p) All Documents relating to any analyses performed by the Company, or any other 

party in relation to any potential tort claims against any Person arising from or 

related to the San Antonio levee breach, including all related documents and 

communications; and 

q) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 17: 

All Documents concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration.  

REQUEST NO. 18: 

All Documents concerning in- and out-of-court restructuring alternatives explored, 

reviewed or considered by You regarding the Debtors from December 1, 2018, including, but not 

limited, to those referenced in paragraph 30 of the Gaston Declaration, through the Petition Date.  
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REQUEST NO. 19: 

All Documents concerning the Debtors’ negotiations with You or the Noteholders between 

December 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring. 

REQUEST NO. 20: 

All Documents reviewed or considered by You concerning the calculation by the Debtors 

of projections of future revenues, adjusted EBITDA, EBIT, depreciation and amortization, capital 

expenditures, net working capital, and unlevered free cash flow for use in discounted cash flow 

valuations of the Debtors as of January 1, 2018.  

REQUEST NO. 21: 

All Documents prepared, reviewed or considered by You concerning the liquidation 

analysis of the Debtors and estimated recoveries of creditor of the Debtors, including any drafts or 

preliminary analyses.  

REQUEST NO. 22: 

All Documents, including those exchanged with the Debtors or Lender(s), concerning the 

negotiation, structuring, terms and conditions of the RSA and all exhibits and appendices thereto, 

including, without limitation, the Voting Proxy, the Standstill Agreement, and the Charters of the 

Special Restructuring Committee. 

REQUEST NO. 23: 

All Documents prepared, reviewed or considered by You concerning proposals, 

negotiation, and terms and conditions concerning the treatment of the Noteholders under the RSA 

and Plan of Reorganization  
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REQUEST NO. 24: 

All Documents prepared, reviewed or considered by You concerning proposals, 

negotiations, and terms and conditions (i) concerning the treatment of general unsecured creditors 

or trade creditors under the Plan of Reorganization, including any communications prior to the 

Petition Date with any general unsecured creditor or trade creditor concerning its recovery under 

the Plan of Reorganization; and (ii) concerning the treatment of equity holders concerning their 

recoveries under the Plan of Reorganization, including any communications prior to the Petition 

Date with any equity holder concerning its recovery under the Plan of Reorganization, and 

including any documents or communications concerning the Special Restructuring Committee’s 

allocation of New Warrants between general unsecured and equity holders.  

REQUEST NO. 25: All Documents relating to any forbearance agreements between the Debtors 

and any Lender, without limitation, including all Documents relating to any meetings or 

undertakings provided for in any forbearance agreement. 

REQUEST NO. 26: 

 All Documents related to any business plans, forecasts, analyses made or performed by You 

or any Lender with respect to the transactions contemplated by the RSA, or with respect to 

alternative transactions. 

REQUEST NO. 27: 

 All Documents relating to terms, proposals, and/or offers made by Insight Equity to the 

Debtors, You and/or Lenders with respect to a purchase of lender indebtedness or any 

recapitalization and/or financial restructuring of the Debtors. 

REQUEST NO. 28: 
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 All Documents relating to HPS’s decision to purchase the indebtedness of PNC Bank, 

including communications, reports, and presentations related thereto. 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  September 6, 2019 

 Wilmington, Delaware 
POTTER ANDERSON & CORROON LLP 

 

/s/ Aaron H. Stulman     

Jeremy W. Ryan (DE Bar No. 4057) 

Christopher M. Samis (DE Bar No. 4909) 

L. Katherine Good (DE Bar No. 5101) 

Aaron H. Stulman (DE Bar No. 5807) 

1313 North Market Street, Sixth Floor 

P.O. Box 951 

Wilmington, DE  19801 

Telephone:  (302) 984-6000 

Facsimile:  (302) 658-1192 

Email: jryan@potteranderson.com 

 csamis@potteranderson.com 

 kgood@potteranderson.com 

 astulman@potteranderson.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Todd C. Meyers (admitted pro hac vice) 

David M. Posner (admitted pro hac vice) 

Kelly Moynihan (admitted pro hac vice) 

The Grace Building 

1114 Avenue of the Americas 

New York, NY  10036 

Telephone:  (212) 775-8700 

Facsimile:  (212) 775-8800 

Email:  tmeyers@kilpatricktownsend.com 

  dposner@kilpatricktownsend.com 

  kmoynihan@kilpatricktownsend.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Lenard M. Parkins (admitted pro hac vice) 

700 Louisiana Street, Suite 4300 

Houston, TX  77002 

Telephone:  (281) 809-4100 

Facsimile:  (281) 929-0797 

Email:  lparkins@kilpatricktownsend.com 

 

Counsel to the Official Committee of Unsecured Creditors 

of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

Hearing Date: September 5, 2019 at 10:00 a.m. (ET) 
Objection Deadline: August 29, 2019 at 4:00 p.m. (ET) 

 
MOTION OF OFFICIAL COMMITTEE OF UNSECURED CREDITORS  

FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE  
BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 
RULE 2004-1, AUTHORIZING AND DIRECTING THE EXAMINATION OF THE 

DEBTORS AND CERTAIN THIRD PARTIES  
 
 The Official Committee of Unsecured Creditors (the “Committee”) in the chapter 11 

cases of Emerge Energy Services, LP (“Emerge Energy,” and with its affiliated debtors-in-

possession, the “Debtors”), by and through its undersigned proposed counsel, Kilpatrick 

Townsend & Stockton LLP and Potter Anderson & Corroon LLP, hereby files this motion (the 

“Motion”),2 pursuant to section 105(a) of title 11 of the United States Code (the “Bankruptcy 

Code”), Rule 2004 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and 

Local Rule 2004-1 of the United States Bankruptcy Court for the District of Delaware (the 

“Local Rules”), seeking the entry of an order (the “Order”), substantially in the form annexed 

hereto as Exhibit A, directing (i) each of the Debtors, Insight Equity Management Company 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

2 Defined terms used in the Motion but not defined herein shall have the meaning ascribed to such terms in the First 
Day Declaration (defined below) or the Plan (defined below), as applicable. 
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LLC (collectively, with its affiliates and/or subsidiaries, “Insight Equity”), and HPS Investment 

Partners, LLC (collectively, with its affiliates and/or subsidiaries, “HPS”) to produce documents 

within their possession, custody, or control that are responsive to the applicable document 

requests attached as Annexes A, B, C, D, and E to the Order (each, a “Document Request” and, 

collectively, the “Document Requests”) by no later than September 12, 2019 at 12:00 p.m. 

(EST); (ii) Mr. Richard J. Shearer, Chief Executive Officer of the Debtors, Mr. Bryan M. Gaston, 

formerly Chief Restructuring Officer of the Debtors and now Restructuring Officer of the 

Debtors, Mr. Eugene I. Davis, Independent Director of the Debtors and one of two members of 

the Special Restructuring Committee (as defined below), Mr. William L. Transier, Independent 

Director of the Debtors and one of the two members of the Special Restructuring Committee, and 

Mr. Ted W. Beneski, in his respective capacities as both Chief Executive Officer of Insight 

Equity and Chairman of the Board of Directors of the Debtors, to appear for oral examination 

regarding the topics raised herein and in the applicable Document Requests; and (iii) HPS to 

designate an informed representative to appear for oral examination regarding the topics raised 

herein and in the applicable Document Requests. Oral examinations will be held at the offices of 

Kilpatrick Townsend & Stockton LLP, The Grace Building, 1114 Avenue of the Americas, New 

York, New York 10036, on: (i) September 25, 2019 beginning at 9:00 a.m. (EST) for Mr. Bryan 

M. Gaston; (ii) September 26, 2019 beginning at 9:00 a.m. (EST) for Mr. Eugene I. Davis; (iii) 

September 27, 2019 beginning at 9:00 a.m. (EST) for Mr. William L. Transier; (iv) October 1, 

2019 beginning at 9:00 a.m. (EST) for Mr. Ted W. Beneski; (v) October 2, 2019 beginning at 

9:00 a.m. (EST) for HPS’s informed representative; and (vi) October 3, 2019 beginning at 9:00 

a.m. (EST) for Mr. Richard J. Shearer.  In support of the Motion, the Committee respectfully 

represents as follows: 
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I. PRELIMINARY STATEMENT  

1. On or about April 18, 2019, the Debtors, their Prepetition Secured Lenders (who 

are also the DIP Lenders), and certain existing equity owners entered into a restructuring support 

agreement (the “RSA”) whereby those parties agreed upon the terms of a plan of reorganization 

and a methodology to control the implementation, prosecution, and confirmation of that plan in 

this Court.  Consistent with the RSA, and after development and approval by a newly-created 

“Special Restructuring Committee” composed of two directors hand-picked by the Prepetition 

Secured Lenders, the Debtors filed a proposed Plan containing, among other provisions, a 

miniscule-recovery “death trap” treatment for general unsecured creditors and, inexplicably, a 

recovery to existing equity.  Determining whether these provisions are legally supportable, 

whether the Debtors’ valuation, including potential recoveries from insurance proceeds, supports 

the Debtors’ proposed Plan, whether any breaches of the Debtors’ officers’ and directors’ 

fiduciary duties occurred, and whether potential lender liability or equitable subordination claims 

exist due to improper lender control and dominance are among the critical areas of inquiry that 

the Committee must explore. 

2. The discovery the Committee seeks concerns the Debtors’ business plan, 

valuation, and motivations of the RSA parties, especially since, upon information and belief, as 

early as January 2019, the Debtors believed their Prepetition Secured Lenders had started to 

aggressively dictate what the Debtors could and could not do.  The requested discovery will 

allow the Committee to gain a thorough understanding of how the Debtors ended up in chapter 

11, the drivers of the RSA and the Plan, and the legitimacy and validity of the Debtors’ proposed 

Plan and attendant value allocation among creditors.   
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3. In filing this Motion, the Committee acts as an independent fiduciary motivated 

only to obtain a full factual understanding of the Debtors’ business and losses suffered, the 

Debtors’ valuation, and the relevant conduct of the RSA parties, including, without limitation, 

the Debtors’ officers’ and directors’ potential breaches or abdication of their fiduciary duties, and 

HPS’s potential inappropriate control over the restructuring process.  Cognizant of these chapter 

11 cases’ compressed timeline, the Committee believes that proceeding under Bankruptcy Rule 

2004 is an expeditious and cost-effective tool that will enable the Committee to timely determine 

an appropriate, prudent course of action.   

4. For these reasons, and as more fully discussed herein, the Committee respectfully 

requests that the Court enter the Order granting the relief requested below. 

II. PROCEDURAL HISTORY, JURISDICTION AND VENUE 

5. On July 15, 2019 (the “Petition Date”), each of the Debtors filed voluntary 

petitions for relief under Chapter 11 of the Bankruptcy Code in the United States Bankruptcy 

Court for the District of Delaware (the “Court”).  Pursuant to sections 1107(a) and 1108 of the 

Bankruptcy Code, the Debtors continue to operate their businesses and manage their properties 

as debtors in possession.  No trustee or examiner has been appointed in these chapter 11 cases. 

6. On July 30, 2019, pursuant to section 1102 of the Bankruptcy Code, the United 

States Trustee for Region 3 (the “U.S. Trustee”) appointed five creditors to serve on the 

Committee in connection with these chapter 11 cases.  The members of the Committee are: (i) 

Trinity Industries Leasing Company; (ii) The Andersons, Inc.; (iii) Iron Mountain Trap Rock 

Co.; (iv) Greenbrier Leasing Company, LLC; and (v) BMT Consulting Group, LLC.  On that 

same date, the Committee selected Kilpatrick Townsend & Stockton LLP as its proposed 

bankruptcy counsel and Potter Anderson & Corroon LLP as its proposed Delaware counsel.  On 
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August 2, 2019, the Committee selected Province, Inc. as its proposed financial advisor and 

Miller Buckfire & Co., LLC and its affiliate Stifel, Nicolaus & Co., Inc. as its proposed 

investment banker. 

7. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157 

and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (O). Venue is proper 

in this District pursuant to 28 U.S.C. §§ 1408 and 1409. 

8. The predicates for the requested relief are section 105(a) of the Bankruptcy Code, 

Bankruptcy Rule 2004, and Local Bankruptcy Rule 2004-1. 

III. FACTUAL BACKGROUND 

9. Emerge Energy was formed in 2012 by management and affiliates of Insight 

Equity to mine, process, and distribute silica sand proppant, a key component in the hydraulic 

fracturing of oil and gas wells via facilities located in New Auburn, Wisconsin (collectively, the 

“Wisconsin Plant”) and facilities located in San Antonio, Texas (collectively, the “San Antonio 

Plant”).  See Declaration of Bryan M. Gaston, Restructuring Officer of the Debtors, in Support 

of Chapter 11 Petitions and First Day Pleadings (the “First Day Declaration”) [ECF No. 14] at ¶ 

6-8. 

A.  Rapid Growth Leads to Shuttered Facilities 

10. Although the Debtors’ business experienced rapid growth from 2012 to 2014 due 

to technological advances in the hydraulic fracturing process, demand for frac sand decreased 

during 2015 and 2016 as a result of an industry downturn due to low commodity prices.  See id. 

at ¶ 26.  Commodity prices stabilized, however, leading to an improvement in drilling activity 

during the third quarter of 2016.  See id. at ¶ 27.  In April 2017, the Debtors acquired the San 

Antonio Plant, which had operated as a small sand mine for decades; the San Antonio Plant 
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suffered from several complications and continues to produce below the facility’s nameplate 

capacity, despite reasonably strong customer demand and pricing.  See id. at ¶ 28.   

11. By mid-2018, the market for frac sand softened due to a decline in well 

completion activities resulting from the exhaustion of capital budgets for oil and gas exploration 

and production companies.  See id. at ¶ 27.  In May 2018, the Debtors obtained a mine site in 

Kingfisher, Oklahoma and began construction of a 1.5 million-ton sand facility (the “Oklahoma 

Project”), but, after a further decline in market price, as well as delays and complications in the 

commissioning and ramp-up of the San Antonio Plant, the Debtors discontinued work on the 

Oklahoma Project in January 2019, incurring $15.2 million in expenses, of which $7.3 million 

remains unpaid.  See id. at ¶ 29 n.8.  On May 15, 2019, the Debtors announced the closure of 

three of the five facilities at the Wisconsin Plant effective May 31, 2019.  See id. ¶ 22. 

B.  Secured Indebtedness Amount and Terms Leads to Restructuring Considerations 

12. The Debtors (other than Emerge Energy Services GP LLC and Emerge Energy 

Services Finance Corporation) are parties to the Second Amended and Restated Revolving Credit 

and Security Agreement, dated as of January 5, 2018 (the “Revolving Loan Agreement”), as 

amended, with HPS as administrative and collateral agent, and the lenders party thereto from 

time to time (the “Revolving Loan Lenders”).  See id. at ¶ 23.  The original agent and lender 

under the Revolving Loan Agreement was PNC Bank, but, on or about March 15, 2019, HPS and 

certain other Noteholders (defined below) purchased 100% of the obligations outstanding under 

the Revolving Loan Agreement pursuant to the Intercreditor Agreement (defined below).  See id. 

at ¶ 23 n.6.  Due to the buyout, the Revolving Loan Lenders and the majority Noteholder are 

affiliates or controlled funds of each other (collectively, the “Prepetition Secured Parties”).  See 

id.   
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13. The Debtors (other than Emerge Energy Services GP LLC and Emerge Energy 

Services Finance Corporation) are parties to the Notes Purchase Agreement, dated as of January 

5, 2018 (the “Notes Purchase Agreement”), as amended, with HPS as administrative and 

collateral agent, and the noteholders party thereto from time to time (the “Noteholders”).  See id. 

at ¶ 24.  According to the Debtors, these obligations are secured by second priority interests in, 

and liens upon, substantially all of the Debtors’ assets, which liens are junior in priority to the 

security interests and liens arising in connection with the Revolving Loan Agreement pursuant to 

the Intercreditor Agreement dated as of January 5, 2018 (the “Intercreditor Agreement”).  See 

id.3   

14. As stated above, the softening of the frac sand market in 2018 increasingly 

strained the Debtors’ operations and prevented them from meeting certain financial covenants 

and complying with certain other terms under the Revolving Loan Agreement and the Notes 

Purchase Agreement.  See id. at 30.  As a result of these defaults, the Debtors entered into a 

series of monthly forbearance agreements with the Revolving Loan Lenders and the Noteholders 

beginning on December 31, 2018.  See id.  Pursuant to these forbearance agreements, the 

Debtors retained, among others: (i) Ankura Consulting Group, LLC (“Ankura”) to provide 

interim management services to the Debtors; and (ii) Bryan M. Gaston, who served as Chief 

Restructuring Officer from January 23, 2019 through June 28, 2019 and as Restructuring Officer 

from that date forward.  

                                                 
3 As presented in the First Day Declaration, although the Committee has not yet determined that substantially all assets 
are, in fact, pledged, and that liens and priority interests are properly perfected. 
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C.  The Debtors’ Restructuring Leads to a Special Restructuring Committee 

15. The Debtors engaged in negotiations with their lenders and equity sponsor 

regarding a restructuring and subsequently entered into the RSA, dated as of April 18, 2019, by 

and among the Debtors, Insight Equity, HPS, and the Noteholders, pursuant to which the parties 

agreed on a restructuring path for the Debtors.  In particular, the RSA created a special 

committee of the board of directors (the “Special Restructuring Committee”) that was 

empowered with control and decision-making authority for the Debtors to approve4 and 

implement the terms of the RSA’s restructuring on terms that the Special Restructuring 

Committee determined to be necessary in order to confirm a chapter 11 plan.  See id. at 33.  

Upon information and belief, the Special Restructuring Committee has two members that were 

allegedly elected from a “slate” of candidates selected by and acceptable to the secured lenders: 

Mr. Eugene I. Davis and Mr. William L. Transier. 

16. On July 25, 2019, the Debtors filed the (i) Joint Plan of Reorganization for 

Emerge Energy Services LP and Its Affiliate Debtors under Chapter 11 of the Bankruptcy Code 

(the “Plan”) [ECF No. 98]; and the (ii) Disclosure Statement for the Joint Plan of Reorganization 

for Emerge Energy Services LP and Its Affiliate Debtors under Chapter 11 of the Bankruptcy 

Code (the “Disclosure Statement”) [ECF No. 99]. 

17. The Plan contemplates, among other things, the following transactions, including 

a so-called “death trap” provision contingent on whether general unsecured creditors in Class 6 

accept or reject the Plan: 

                                                 
4 Specifically, the Special Restructuring Committee was required to enter into a voting and standstill agreement with 
Emerge Energy Services Holdings LLC as a condition precedent to the effectiveness of the RSA, pursuant to which 
Emerge Energy Services Holdings LLC executed and delivered to the Special Restructuring Committee an irrevocable 
voting proxy that empowered the Special Restructuring Committee to implement the terms of the RSA.  
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• On the Effective Date, Reorganized Emerge LP will issue the New Limited 

Partnership Interests as follows:  

o (a), if Class 6 (General Unsecured Claims) votes to reject the Plan, then 

100% to Holders of Allowed Prepetition Notes Claims, prior to dilution by 

the Management Incentive Plan Equity;  

o (b) if Class 6 votes to accept the Plan, then 95% to Holders of Allowed 

Prepetition Notes Claims and 5% to Holders of Allowed General 

Unsecured Claims, in each case prior to dilution by the Management 

Incentive Plan Equity and any issuances pursuant to the New Warrants; 

and 

• On the Effective Date, and only if Class 6 (General Unsecured Claims) votes to 

accept the Plan, Reorganized Emerge LP will issue the New Warrants as follows: 

10% to Holders of Allowed General Unsecured Claims and 5% to Holders of 

Allowed Old Emerge LP Equity Interests. 

Disclosure Statement § 1.A.2.    

IV. RELIEF REQUESTED 

18. By this Motion, the Committee seeks entry of an order, substantially in the form 

attached hereto as Exhibit A, directing: (i) the Debtors to produce documents within their 

possession, custody, or control that are responsive to the Document Requests attached as 

Annex A to the Order; (ii) Insight Equity to produce documents within its possession, custody, or 

control that are responsive to the Document Requests attached as Annex B to the Order; 

(iii) HPS to produce documents within its possession, custody, or control that are responsive to 

the Document Requests attached as Annex C to the Order; (iv) Mr. Eugene I. Davis, in his 

individual and respective capacities as both director of the Debtors and a member of the Special 

Restructuring Committee, to produce documents within his possession, custody, or control that 

are responsive to the Document Requests attached as Annex D to the Order; and (v) Mr. William 

L. Transier, in his individual and respective capacities as both director of the Debtors and a 
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member of the Special Restructuring Committee, to produce documents within his possession, 

custody, or control that are responsive to the Document Requests attached as Annex E to the 

Order.  The Committee requests that responses to the Document Requests and document 

production be delivered to the attention of David M. Posner, Kilpatrick Townsend & Stockton 

LLP, The Grace Building, 1114 Avenue of the Americas, New York, New York 10036, by no 

later than September 12, 2019 at 12:00 p.m. (EST). 

19. The Committee further seeks entry of an order (i) directing Mr. Richard J. 

Shearer, Chief Executive Office of the Debtors, Mr. Bryan M. Gaston, Restructuring Officer of 

the Debtors, Mr. Eugene I. Davis, independent director of the Debtors and member of the Special 

Restructuring Committee, Mr. William L. Transier, independent director of the Debtors and 

member of the Special Restructuring Committee, and Mr. Ted W. Beneski, in his respective 

capacities as both Chief Executive Officer of Insight Equity and Chairman of the Board of 

Directors of the Debtors, to appear, and (ii) directing HPS to designate an informed 

representative to appear, for oral examination regarding the matters raised in this Motion and the 

documents requested by the Committee, at the offices of Kilpatrick Townsend & Stockton LLP, 

The Grace Building, 1114 Avenue of the Americas, New York, New York 10036, on: (i) 

September 25, 2019 beginning at 9:00 a.m. (EST) for Mr. Bryan M. Gaston; (ii) September 26, 

2019 beginning at 9:00 a.m. (EST) for Mr. Eugene I. Davis; (iii) September 27, 2019 beginning 

at 9:00 a.m. (EST) for Mr. William L. Transier; (iv) October 1, 2019 beginning at 9:00 a.m. 

(EST) for Mr. Ted W. Beneski; (v) October 2, 2019 beginning at 9:00 a.m. (EST) for HPS’s 

informed representative; and (vi) October 3, 2019 beginning at 9:00 a.m. (EST) for Mr. Richard 

J. Shearer. 
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V. REQUESTED EXAMINATION 

20. The Prepetition Secured Parties, who are also the DIP Lenders, and the Debtors, 

acting through the Special Restructuring Committee, seek to effectuate their pre-negotiated RSA 

through the proposed Plan, which will turn over substantially all (or, pursuant to the “death trap,” 

potentially all) of the reorganized Debtors’ equity to the Prepetition Secured Parties.  Even if the 

Prepetition Secured Parties are determined to be oversecured, the Prepetition Secured Parties are 

still slated to receive, among other things, 95% of the reorganized Debtors’ equity (and possibly 

100% of the equity) and broad sweeping releases, all within eighty-five (85) days of the Petition 

Date.  Unsecured creditors (potentially owed in excess of $300 million), in contrast, are, at best, 

slated to share in 5% of the reorganized Debtors’ equity and out-of-the-money warrants, but only 

if such creditors acquiesce to the death trap and vote in favor of the Plan.   

21. The Disclosure Statement was filed on July 25, 2019, but the Debtors have not yet 

filed motions seeking this Court’s approval of same.  The date by which parties must file 

objections to the Disclosure Statement is August 29, 2019.  The contemplated hearing to approve 

the Disclosure Statement is scheduled for September 5, 2019, and, while the Committee believes 

there are gaping infirmities in the Plan that render it patently unconfirmable, thereby 

necessitating that the Disclosure Statement must not be approved, objections to the Disclosure 

Statement and Plan (which the Committee will undoubtedly file) embody concerns necessarily 

left for a future date.  What cannot wait, however, is the Committee’s need to proactively seek 

and promptly obtain discovery to understand the foundation of these chapter 11 cases and the 

decision-making process that went into formulating the underpinnings of the RSA and the Plan 

by the Debtors, the Prepetition Secured Lender—HPS, the equity sponsor—Insight Equity, the 

Debtors’ board of directors, and the Special Restructuring Committee.  This information is 
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critical to allow the Committee to prepare its view of valuation, the business plan, and the 

proposed Plan and mount a vigorous challenge to the Plan, if the Committee deems it 

appropriate.  Given that confirmation is likely to be scheduled for October 8, 2019, that leaves 

the Committee only about six weeks post-Disclosure Statement hearing to discharge its fiduciary 

duties in connection with its challenge rights and the Plan process.5  The Committee has tailored 

its requests to three key aspects of these chapter 11 cases.  

22. First, the Committee must understand the Debtors’ valuation and liquidation 

analyses, including the underlying assumptions and past and current projections, in order to form 

its own views regarding the same.  An in-depth examination of the Debtors’ enterprise value will 

reveal whether the proposed Plan provides for legally permissible recoveries to general 

unsecured creditors.  Examining the Debtors’ records will also allow the Committee to explore 

the impact of insurance proceeds to be recovered in connection with the San Antonio levee 

breach on the Debtors’ enterprise value, and thus unsecured creditors’ entitlement under any plan 

of reorganization.    

23. Second, the Committee must understand the role the Special Restructuring 

Committee has played throughout the restructuring process, as well as the circumstances of its 

empowerment.  In particular, the Committee must inquire into whether the “old” board’s 

abdication is legally actionable.6  The Committee must gain confidence that such directors’ 

decisions have been, and continue to be, “based entirely on the corporate merits of the 

                                                 
5 Irrespective of what the Committee hopes will be full and prompt cooperation from the Debtors, Insight Equity, and 
HPS, and notwithstanding the gratuitously imposed milestones in the DIP Facility by the putative future owner of the 
Debtors, the Committee may seek a continuance of the confirmation hearing, if necessary, to properly challenge the 
elimination of potentially hundreds of millions of unsecured debt for virtually no consideration. 

6 This is particularly relevant here as the Plan proposes to release all current and former officers and directors of the 
Debtors.  See Plan § 10(b)(2). 
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transaction and [are] not influenced by personal or extraneous considerations.”  Schoon v. Smith, 

953 A.2d 196, 207 n.41 (Del. 2008) (quoting Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 

362) (Del. 1993).   

24. Third, the Committee must gain clarity into HPS’s and Insight Equity’s roles and 

conduct in the restructuring process and their control over the Debtors throughout that process.  

The Committee, as an estate fiduciary, is the only party properly positioned to shine sunlight into 

dark rooms, and by so doing ensure that the Plan as proposed fairly treats all parties, not just 

those closest to the Debtors and the Special Restructuring Committee. 

25. The Committee acts on a currently compressed timeline, as the Debtors anticipate 

seeking confirmation of the Plan in less than sixty (60) days from the date hereof.  The 

Committee does not have time for slow-paced document production by intransigent parties or 

resistance to voluntary depositions if it is to timely and fully understand the Debtors’, HPS’s, and 

Insight Equities’ motivations and resulting decisions.  As it stands, the Committee’s proposed 

schedule leaves little time for the Committee to potentially object to confirmation of the Plan.  It 

is for this reason that the Committee moves under Bankruptcy Rule 2004 as opposed to seeking a 

fully-consensual, informal discovery process. 

26. For these reasons, the Committee seeks to obtain information from the Debtors, 

HPS, Insight Equity, Mr. Davis, and Mr. Transier by way of examinations and document 

productions as set forth in the attached Exhibits A, B, C, D, and E. 

27. By way of example, the Committee seeks this information to explore, evaluate, 

and analyze: (i) the Debtors’, Insight Equity’s, and HPS’s decisions to enter into and implement 

the Revolving Loan Agreement and the Notes Purchase Agreement, particularly relevant here 

given HPS’s buyout of PNC Bank (gaining control of the first lien debt) and subsequent 
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designation of directors for the Debtors’ board; (ii) the Debtors’, Insight Equity’s, and HPS’s 

decisions to enter into the RSA, particularly given the creation of the Special Restructuring 

Committee thereunder and the requirement that such committee members be acceptable to the 

secured lenders, (iii) the Debtors’, Insight Equity’s, and HPS’s role and decision-making process 

behind closure of certain of the Debtors’ facilities; (iv) whether any of the Debtors’ property is 

unencumbered, which may provide for enhanced recoveries to general unsecured creditors; 

(v) the Debtors’, Insight Equity’s, and HPS’s decision-making process behind the proposed Plan, 

as well as the Plan’s current mechanism by which old equity holders receive recoveries, despite 

woeful recoveries for unsecured creditors; and (vi) whether the Debtors’ insurance policies 

covering the multi-million damages suffered by the Debtors related to the San Antonio Plant’s 

levee breach may generate recoveries to general unsecured creditors.  These efforts will ensure 

that the Debtors’ restructuring pursuant to the RSA proceeds transparently in this Court.    

VI. GROUNDS FOR RELIEF 

28. A committee appointed in a chapter 11 case “may . . . investigate the acts, 

conduct, assets, liabilities, and financial condition of the debtor, the operation of the debtor’s 

business . . . and any other matter relevant to the case or to the formulation of a plan” and 

“perform such other services as are in the interest of those represented.”  11 U.S.C. § 1103(c)(2), 

(5). 

29. Bankruptcy Rule 2004 provides that, on the motion of any party in interest, the 

Court may order an examination of, and the production of documentary evidence by, any entity 

concerning any matter relating “to the acts, conduct, or property or to the liabilities and financial 

condition of the debtors, or to any matter which may affect the administration of the debtor’s 

estate.”  Fed. R. Bankr. P. 2004(b).  The examination “may also relate to the operation of any 
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business and the desirability of its continuance, the source of any money or property acquired or 

to be acquired by the debtor for purposes of consummating a plan and the consideration given or 

offered therefor, and any matter relevant to the case or to the formulation of a plan.”  Id. 

30. Accordingly, Bankruptcy Rule 2004 permits any party with an interest in the 

bankruptcy estate to conduct an examination of any matter affecting the administration of the 

estate or the formulation of a plan.  Fed. R. Bankr. P. 2004(b); In re Teleglobe Commc’ns Corp., 

493 F.3d 345, 354 n.6 (3d Cir. 2007).  The goals of Rule 2004 examinations include 

“discovering assets, examining transactions, and determining whether wrongdoing has 

occurred.”  In re Wash. Mutual, Inc., 408 B.R. 45, 50 (Bankr. D. Del. 2009) (quoting In re Enron 

Corp., 281 B.R. 836, 840 (Bankr. S.D.N.Y. 2002)); see In re Recoton Corp., 307 B.R. 751, 755 

(S.D.N.Y. 2004). 

31.  “The scope of a Rule 2004 examination is ‘unfettered and broad.’”  Wash. 

Mutual, Inc., 408 B.R. at 49 (quoting In re Bennett Funding Group, Inc., 203 B.R. 24, 28 (Bankr. 

N.D.N.Y. 1996)); see In re Countrywide Home Loans, Inc., 384 B.R. 373, 400 (Bankr. W.D. Pa. 

2008).  Indeed, the broad scope of Rule 2004 has been described as permitting a “fishing 

expedition.”  See 2435 Plainfield Ave., Inc. v. Twp. of Scotch Plains (In re 2435 Plainfield Ave), 

223 B.R. 440, 456 (Bankr. D.N.J. 1998) (citations omitted); In re Drexel Burnham Lambert 

Group, 123 B.R. 702, 711 (Bankr. S.D.N.Y. 1991); Keene Corp. v. Johns-Manville Corp. (In re 

Johns-Manville Corp.), 42 B.R. 362, 364 (S.D.N.Y. 1984). 

32. This broad scope extends to any third parties who have a relationship with the 

Debtors and includes the designation of an informed person to appear for an oral examination.  

Ionosphere Clubs, Inc. v. Am. Nat Bank and Trust Co. of Chicago (In re Ionosphere Clubs, Inc.), 

156 B.R. 414, 432 (S.D.N.Y. 1993), aff’d, 17 F.3d 600 (2d Cir. 1994) (“Because the purpose of 
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the Rule 2004 investigation is to aid in the discovery of assets, any third party who can be shown 

to have a relationship with the debtor can be made subject to a Rule 2004 investigation.”); In re 

Wilcher, 56 B.R. 428, 433 (Bankr. N.D. Ill. 1985) (stating that Rule 2004 examination “may 

extend to creditors and third parties who have had dealings with the debtor”) (citations omitted); 

In re Analytical Sys., Inc., 71 B.R. 408, 412 (Bankr. N.D. Ga. 1987) (“The application of the 

discovery device of Bankruptcy Rule 7030 (Fed. R. Civ. P. 30), for a corporation to designate 

and inform persons to testify on its behalf to Bankruptcy Rule 2004 examinations is both 

consistent with and assists in the accomplishment of expeditious administration.”); see also In re 

Mittco, Inc., 44 B.R. 35, 36 (Bankr. D. Wis. 1984) (“Where there is a showing that the purpose 

of the examination is to enable a party to probe into matters which may lead to the discovery of 

assets by examining not only the debtor, but also other witnesses, such inquiry is allowed.”). 

33. The Committee unquestionably meets the threshold for permitting the requested 

Rule 2004 discovery to proceed.  The requests for discovery by the Committee here are in 

furtherance of the Committee’s statutory duty to investigate the conduct of the relevant parties to 

determine whether that conduct can form the basis for seeking recoveries on behalf of the 

Debtors’ estates.  The Committee has identified categories of discovery and documents to be 

produced for the Committee to review in preparation of the requested oral examinations, all to 

timely facilitate the Committee’s above-described investigations.  

34. Given the compressed schedule for approval of the Debtors’ Disclosure Statement 

and confirmation of the Plan, the Committee seeks a deadline for the parties’ production of 

documents that is seven (7) days from the service of subpoenas requesting same, and a deadline 

for oral examinations that is fourteen (14) days from the service of subpoenas requesting same. 
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VII. CERTIFICATION OF COMPLIANCE WITH LOCAL RULE 2004-1 

35. On August 21, 2019, counsel for the Committee furnished a list of discovery 

topics, details of the areas of inquiry, and the individuals proposed to be deposed to counsel for 

the Debtors, HPS, and Insight Equity.7  The Committee suggested that the parties conduct “meet 

and confer” sessions on August 22, 2019 in an attempt to address and resolve the Committee’s 

Discovery Requests.  On August 22, 2019, the Committee followed up on the requests to meet 

and confer.  At the time of filing of this Motion, neither HPS nor the Debtors availed itself of the 

Committee’s invitation to meet and confer.  The Committee did meet and confer with counsel to 

Insight Equity, but were unable to agree on the scope and timing of the Committee’s Discovery 

Requests.   

36. Given the compressed schedule8 imposed on the Committee in these chapter 11 

cases, the Committee respectfully requests that the Court conclude that the requirements of Local 

Bankruptcy Rule 2004-1 have been satisfied in this instance.  The Committee will continue its 

efforts to reach a resolution with respect to the document requests and electronic discovery 

search terms with the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier in advance of 

any hearing on this Motion. 

VIII. NO PRIOR REQUEST AND RESERVATION OF RIGHTS 

37. No previous request for the relief sought herein has been made to this Court or 

any other court.  The Committee reserves the right to apply to the Court to seek additional 

discovery in connection with these matters. 

                                                 
7 The Committee has been informed that the Special Restructuring Committee does not have independent counsel. 

8 This Motion must be heard no later than the omnibus hearing scheduled for September 5, 2019, as delay would 
jeopardize the Committee’s ability to obtain discovery on a timeframe sufficient for the Committee to mount a 
meaningful challenge to the proposed Plan. 
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IX. NOTICE 

38. Notice of the Motion has been given to the following parties, or, in lieu thereof, to 

their counsel, if known: (i) the Debtors; (ii) the Office of the U.S. Trustee; (iii) HPS Investment 

Partners, LLC; (iv) Insight Equity Management Company LLC; and (v) any party who has filed 

a formal requests for notice in these Chapter 11 Cases pursuant to Bankruptcy Rule 2002.  The 

Committee submits that, in light of the nature of the relief requested and the circumstances 

surrounding these Chapter 11 Cases, no other or further notice is required or necessary. 

WHEREFORE the Committee respectfully requests that the Court: (a) enter an 

order, substantially in the form attached hereto as Exhibit A, granting this Motion and directing 

(i) each of the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier to timely produce 

documents within their possession, custody, or control that are responsive to the applicable 

Document Request; and (ii) Mr. Richard J. Shearer, Mr. Bryan M. Gaston, Mr. Eugene I. Davis, 

Mr. William L. Transier, Mr. Ted W. Beneski, and an informed representative from HPS to 

appear for oral examination regarding the topics raised herein and in the Document Requests; 

and (b) grant such other and further relief as it deems just and proper. 

 

[Remainder of Page Left Intentionally Blank]  
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Dated:  August 22, 2019 
 Wilmington, Delaware 

Respectfully submitted, 
 
POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IMPAC 6354092v.1 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 
In re: 
 
EMERGE ENERGY SERVICES LP, et al.,1 

   
  Debtors. 

) 
) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-11563 (KBO) 
 
(Jointly Administered) 
 
Hearing Date: September 5, 2019 at 10:00 a.m. (ET) 
Objection Deadline: August 29, 2019 at 4:00 p.m. (ET)  

NOTICE OF MOTION OF OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE 

BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 
RULE 2004-1, AUTHORIZING AND DIRECTING THE EXAMINATION OF THE 

DEBTORS AND CERTAIN THIRD PARTIES 
 
PLEASE TAKE NOTICE that the Official Committee of Unsecured Creditors 

(the  “Committee”) appointed in the chapter 11 cases of the above-captioned debtors and debtors 

in possession (collectively, the “Debtors”) filed the Motion of Official Committee Of Unsecured 

Creditors for an Order, Pursuant to Section 105(a) of the Bankruptcy Code, Bankruptcy Rule 

2004, and Local Bankruptcy Rule 2004-1, Authorizing and Directing the Examination of the 

Debtors and Certain Third Parties (the “Motion”) with the United States Bankruptcy Court for 

the District of Delaware (the “Court”).  

PLEASE TAKE FURTHER NOTICE that objections to the Motion, if any, must be in 

writing, filed with the Clerk of the United States Bankruptcy Court for the District of Delaware, 

3rd Floor, 824 North Market Street, Wilmington, Delaware 19801, on or before August 29, 2019 

at 4:00 p.m. (ET) (the “Objection Deadline”) and served upon and received by the undersigned 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, 
are: Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109. 
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IMPAC 6354092v.1 

proposed attorneys for the Committee. 

PLEASE TAKE FURTHER NOTICE that, if any objections to the Motion are received, 

the Motion and such objections shall be considered at a hearing before the Honorable Karen B. 

Owens at the Bankruptcy Court, 824 Market Street, 6th Floor, Courtroom 2, Wilmington, Delaware 

19801 on September 5, 2019 at 10:00 a.m. (ET). 

IF NO OBJECTIONS TO THE MOTION ARE TIMELY FILED, SERVED AND 

RECEIVED IN ACCORDANCE WITH THIS NOTICE, THE BANKRUPTCY COURT 

MAY GRANT THE RELIEF REQUESTED IN THE MOTION WITHOUT FURTHER 

NOTICE OR HEARING. 

 
 

[Remainder of Page Left Intentionally Blank]  
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IMPAC 6354092v.1 

Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

Re: Docket No. ___ 

ORDER GRANTING MOTION OF OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE 

BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 
RULE 2004-1, AUTHORIZING AND DIRECTING THE PRODUCTION OF 

DOCUMENTS AND THE EXAMINATION OF  
THE DEBTORS AND CERTAIN THIRD PARTIES 

Upon the motion of the Official Committee of Unsecured Creditors of Emerge Energy 

Services, LP (the “Committee”) pursuant to section 105(a) of the Bankruptcy Code, Rule 2004 of 

the Federal Rules of Bankruptcy Procedures, and Local Rule 2004-1 of the United States 

Bankruptcy Court for the District of Delaware, seeking the entry of an order directing the 

examination of the Debtors, certain third parties and individuals, and the production of 

documents (the “Motion”),2 and this matter being a core proceeding pursuant to 28 U.S.C. 

§ 157(b)(2)(B); and upon consideration of the Motion; and due and proper notice of the Motion 

having been given, it is hereby  

ORDERED that the Motion is granted; and it is further  

                                                           
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

2 Capitalized terms not otherwise defined in this Order shall have the meaning given to them in the Motion. 
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ORDERED that the Committee is authorized to issue and serve subpoenas to the 

Debtors, Insight Equity, HPS, Mr. Eugene I. Davis, and Mr. William L. Transier for the 

production of documents, electronically stored information, or tangible things responsive to 

requests relating to the Document Requests described in the Motion and this Order; and it is 

further 

ORDERED that the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier 

shall produce documents in accordance with this Order on or before a date that is seven (7) days 

from the service of such subpoenas unless otherwise ordered by the Court; and it is further 

ORDERED that the Committee is authorized to issue and serve subpoenas for oral 

examinations on the Debtors, Insight Equity, and HPS, and on the individuals identified in the 

next ordering paragraph; and it is further 

ORDERED that Mr. Richard Shearer, Mr. Bryan M. Gaston, Mr. Eugene I. Davis, 

Mr. William L. Transier, Mr. Ted W. Beneski, and an HPS-designated representative shall each 

appear for examination on or before a date that is seven (7) days from the service of such 

subpoenas unless otherwise ordered by the Court; and it is further 

ORDERED that the Court shall retain jurisdiction with respect to any matters, 

claims, rights or disputes arising from or related to the implementation of this Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO THE DEBTORS 
 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York  10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

Case 19-11563-KBO    Doc 246-3    Filed 08/22/19    Page 2 of 20Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 94 of 1010



2 
 

mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion.  

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 
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employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means the Debtors as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 

Case 19-11563-KBO    Doc 246-3    Filed 08/22/19    Page 6 of 20Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 98 of 1010



6 
 

Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  
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ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.    

REQUEST NO. 4: 

All Documents sufficient to determine the value, terms and conditions of any settlement 

between the Debtors and any creditor of, or claimant against, any of the Debtors within one year 

prior to the Petition Date.  

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

All Documents concerning the Debtor’s customer base’s current or prospective capital 

programs, plants, and/or completion activity level concerning demand for oil and gas produced 
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by the hydraulic fracturing process in Texas, Oklahoma, or other drilling venues serviced by the 

Debtors.  

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 

January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 
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a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii)  

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 
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the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.   

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 

Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  
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REQUEST NO. 17: 

All Documents concerning any transfers or distributions of cash or other assets to any 

Insiders or to any non-Insider holders of equity.  

REQUEST NO. 18: 

All Documents provided to Ankura by the Debtors or received from Ankura by the 

Debtors prior to the Petition Date. 

REQUEST NO. 19:  

All Documents relating to any forbearance agreements, the RSA, and any exhibits and  

appendices thereto, including with respect to any meetings or communications with any Lender 

or Lender representative during, or prior to, any forbearance periods under any forbearance 

agreement. 

REQUEST NO. 20:  

All Documents relating to any communication, direction, or instruction by any Lender to  

the Debtors or a Debtor representative regarding the conduct of the Debtors’ business, any 

business plan of the Debtors, the use of cash (including payments to any third party), the 

acquisition or disposition of any asset, and negotiations with any railcar or other lessor of assets 

to the Debtors. 

REQUEST NO. 21:  

All Documents relating to any communications, reports, or presentations of any kind by 

the Debtors, or any other person on the Board of Directors of the Debtors, or member of any 

such Board of Directors, to any Lender, or to Insight Equity with respect to Document Requests 

Nos. 30 and 31. 
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REQUEST NO. 22: 

 All Documents relating to any terms or proposals for any debt and/or equity restructuring 

or recapitalization between the Debtors and the Lenders. 

REQUEST NO. 23: 

All Documents relating to any terms or proposals to the Debtors, or any Board of 

Directors of the Debtors, from any non-Lender Person regarding any business combination, debt 

and/or equity infusion. 

REQUEST NO. 24:   

 All Documents relating to the Special Restructuring Committee and its duties and/or roles, 

from its creation under the RSA to the present, including its fiduciary duties after the Petition 

Date. 

REQUEST NO. 25:    

 All Documents relating to why the Special Restructuring Committee did not and does not 

have its own independent legal counsel, distinct from and/or in addition to the Debtors’ and 

Lenders’ counsel, with respect to negotiations concerning the RSA, including all exhibits and 

appendices thereto. 

REQUEST NO. 26: 

 All Documents concerning federal and/or state tax consequences related to any aspect of 

the Debtors’ restructuring process. 

REQUEST NO. 27: 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 
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and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 

e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;   

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;   

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 
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k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;   

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) All Documents related to breaches, repairs, and/or inspections related to the San 

Antonio Plan.  

n) All Documents related to breaches, repairs, and/or inspections related to the 

Oklahoma Project. 

      

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al.  
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS BY THE OFFICIAL 

COMMITTEE OF UNSECURED CREDITORS TO INSIGHT EQUITY 
 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

l. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

w. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

x. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

y. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

Case 19-11563-KBO    Doc 246-4    Filed 08/22/19    Page 5 of 18Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 117 of 1010



5 
 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

z. “NWS” means northern white sand. 

aa. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

bb. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

cc. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

dd. “Petition Date” means July 15, 2019. 

ee. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

ff. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

gg. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

hh. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

ii. “You” or “your” means Insight Equity as defined above. 

jj. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  
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ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.    

REQUEST NO. 4: 

All Documents sufficient to determine the value, terms and conditions of any settlement 

between the Debtors and any creditor of, or claimant against, any of the Debtors within one year 

prior to the Petition Date.  

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

All Documents concerning the Debtor’s customer base’s current or prospective capital 

programs, plants, and/or completion activity level concerning demand for oil and gas produced 
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by the hydraulic fracturing process in Texas, Oklahoma, or other drilling venues serviced by the 

Debtors.  

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 

January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 
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a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii)  

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 
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the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.   

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 

Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  
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REQUEST NO. 17: 

All Documents concerning any transfers or distributions of cash or other assets to any 

Insiders or to any non-Insider holders of equity.  

REQUEST NO. 18: 

All documents provided to Insight Equity by the Debtors or received from Insight Equity 

by the Debtors prior to the Petition Date. 

REQUEST NO. 19: 

 All Documents related to Insight Equity’s investment in Emerge Energy (and the value 

thereof), made, finalized, or considered by Insight Equity in each of calendar years 2016, 2017, 

2018, and 2019. 

REQUEST NO. 20:  

 All Documents related to the negotiation and execution of the RSA, including its exhibits 

and appendices. 

REQUEST NO. 21:  

 All Documents relating to the Special Restructuring Committee and the relinquishment of 

control of RSA-related transactions by the Debtors and/or the Emerge Energy Board of Directors 

to the Special Restructuring Committee, and the factors considered by Insight Equity with 

respect to such relinquishment of control. 

REQUEST NO. 22: 

 All documents relating to any proposals made by Insight Equity to Emerge Energy and/or 

the Lenders, or considered or developed by Insight Equity for a restructuring of Emerge Energy 

as an alternative to the RSA. 
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REQUEST NO. 23: 

 All Documents relating to Insight Equity’s efforts to include any recovery for itself and  

other existing equity holders of Emerge Energy by means of the RSA. 

REQUEST NO. 24: 

 All Documents concerning federal, state, and local tax consequences related to any aspect 

of the Debtors’ restructuring process. 

REQUEST NO. 25: 

 All documents referenced in Document Requests 1-24 prepared for, in reference to, or 

shared with HPS, whether inclusive or exclusive of the Debtors, whether internal or external. 

 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO HPS 
 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

Case 19-11563-KBO    Doc 246-5    Filed 08/22/19    Page 2 of 18Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 132 of 1010



2 
 

mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 

Case 19-11563-KBO    Doc 246-5    Filed 08/22/19    Page 4 of 18Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 134 of 1010



4 
 

electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 
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persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means HPS as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  
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ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.    

REQUEST NO. 4: 

All Documents sufficient to determine the value, terms and conditions of any settlement 

between the Debtors and any creditor of, or claimant against, any of the Debtors within one year 

prior to the Petition Date.  

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

All Documents concerning the Debtor’s customer base’s current or prospective capital 

programs, plants, and/or completion activity level concerning demand for oil and gas produced 
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by the hydraulic fracturing process in Texas, Oklahoma, or other drilling venues serviced by the 

Debtors.  

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 

January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 
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a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii)  

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 
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the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.   

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 

Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  
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REQUEST NO. 17: 

All Documents concerning any transfers or distributions of cash or other assets to any 

Insiders or to any non-Insider holders of equity.  

REQUEST NO. 18: 

All Documents provided to HPS by the Debtors or received from HPS by the Debtors 

prior to the Petition Date. 

REQUEST NO. 19: 

 All Documents relating to any forbearance agreements between the Debtors and any 

Lender, without limitation, including all Documents relating to any meetings or undertakings 

provided for in any forbearance agreement. 

REQUEST NO. 20: 

 All Documents relating to the RSA, and any negotiations thereof, and all exhibits and 

appendices to the RSA, including, without limitation, with respect to the Voting Proxy, the 

Standstill Agreement, and the Charters of the Special Restructuring Committee. 

REQUEST NO. 21:  

 All Documents relating to the Lenders’ valuation of the Debtors’ business, or any part 

thereof, or any asset or assets of the Debtors. 

REQUEST NO. 22: 

 All Documents related to the Special Restructuring Committee and its members as 

composed pursuant to the RSA, including its exhibits and appendices. 
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REQUEST NO. 23: 

 All Documents related to any business plans, forecasts, analyses made or performed by 

any Lender with respect to the transactions contemplated by the RSA, or with respect to 

alternative transactions. 

REQUEST NO. 24: 

 All Documents relating to terms, proposals, and/or offers made by Insight Equity to the 

Debtors and/or Lenders with respect to a purchase of lender indebtedness or any recapitalization 

and/or financial restructuring of the Debtors. 

REQUEST NO. 25: 

 All Documents relating to HPS’s purchase of the indebtedness of PNC Bank, including, 

but not limited to, all communications, reports, and presentations. 

REQUEST NO. 26: 

 All documents referenced in Document Requests 1-25 prepared for, in reference to, or 

shared with Insight Equity, whether inclusive or exclusive of the Debtors, whether internal or 

external. 

 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS  
TO EUGENE I. DAVIS  

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC,, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 
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persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or the non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means Eugene I. Davis in his individual and respective 

capacities as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

 All Documents relating to the relationship of any Special Restructuring Committee 

member with any Lender prior to, or after, entering into the RSA, including any discussions with 

any Lender with respect to serving on such Special Restructuring Committee, as provided in the 

RSA. 

REQUEST NO. 2: 

 All Documents relating to the Special Restructuring Committee’s role, function, and 

fiduciary duties to the bankruptcy estates of the Debtors, including Mr. Davis in his individual 

and respective capacities as both Director of the Debtor and a member of the Special 

Restructuring Committee, including with respect to the Special Restructuring Committee’s 

charters and/or role with respect to the RSA. 
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REQUEST NO. 3: 

 All Documents relating to any representations made by any legal counsel to Mr. Davis 

and/or the Special Restructuring Committee with respect to the RSA, including any exhibits or 

appendices thereto, and the reasons or factors considered with respect as to why the Special 

Restructuring Committee did not have its own counsel, distinct from and/or in addition to the 

Debtors’ and Lenders’ counsel, with respect to the RSA, including with respect to the terms of 

the Debtors’ relinquishment of control of any transaction under the RSA to the Special 

Restructuring Committee. 

REQUEST NO. 4: 

 All Documents relating to minutes of the Special Restructuring Committee from its 

creation through the date hereof.  

REQUEST NO. 5: 

 All Documents, including all communications: (i) between Mr. Davis and HPS, including  

any documents or communications concerning business dealings unrelated to the Debtors; and 

(ii) Mr. Davis and Insight Equity, including any documents or communications concerning 

business dealings unrelated to the Debtors. 

REQUEST NO. 6: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 
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Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 7: 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 

and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 
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e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;   

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;   

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;   

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) All Documents related to breaches, repairs, and/or inspections related to the San 

Antonio Plan.  

n) All Documents related to breaches, repairs, and/or inspections related to the 

Oklahoma Project. 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS  
TO WILLIAM L. TRANSIER 

 
Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 
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persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or the non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means William L. Transier in his individual and respective 

capacities as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive documents 

that are received, discovered, or created after any of your responses to these Document Requests, 
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or that are otherwise within your possession, custody, or control (or within the possession, 

custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or separated 

from other documents, whether by inclusion of binders, files, subfiles, or by use of dividers, tabs, 

or any other method, shall be left so segregated or separated when produced in response to these 

Document Requests.  If no document exists that is responsive to a particular request, you shall so 

state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

 All Documents relating to the relationship of any Special Restructuring Committee 

member with any Lender prior to, or after, entering into the RSA, including any discussions with 

any Lender with respect to serving on such Special Restructuring Committee, as provided in the 

RSA. 

REQUEST NO. 2: 

 All Documents relating to the Special Restructuring Committee’s role, function, and 

fiduciary duties to the bankruptcy estates of the Debtors, including Mr. Transier in his individual 

and respective capacities as both Director of the Debtor and a member of the Special 

Restructuring Committee, including with respect to the Special Restructuring Committee’s 

charters and/or role with respect to the RSA. 
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REQUEST NO. 3: 

 All Documents relating to any representations made by any legal counsel to Mr. Transier 

and/or the Special Restructuring Committee with respect to the RSA, including any exhibits or 

appendices thereto, and the reasons or factors considered with respect as to why the Special 

Restructuring Committee did not have its own counsel, distinct from and/or in addition to the 

Debtors’ and Lenders’ counsel, with respect to the RSA, including with respect to the terms of 

the Debtors’ relinquishment of control of any transaction under the RSA to the Special 

Restructuring Committee. 

REQUEST NO. 4: 

 All Documents relating to minutes of the Special Restructuring Committee from its 

creation through the date hereof.  

REQUEST NO. 5: 

 All Documents, including all communications: (i) between Mr. Transier and HPS, 

including  any documents or communications concerning business dealings unrelated to the 

Debtors; and (ii) Mr. Transier and Insight Equity, including any documents or communications 

concerning business dealings unrelated to the Debtors. 

REQUEST NO. 6: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 
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Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 7: 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 

and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 
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e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;   

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;   

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;   

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) All Documents related to breaches, repairs, and/or inspections related to the San 

Antonio Plan.  

n) All Documents related to breaches, repairs, and/or inspections related to the 

Oklahoma Project. 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IMPAC 6354092v.1 

CERTIFICATE OF SERVICE 
 

I, Aaron H. Stulman, hereby certify that on this 22nd day of August 2019, I caused a true 

and correct copy of the foregoing Motion of Official Committee Of Unsecured Creditors for an 

Order, Pursuant to Section 105(a) of the Bankruptcy Code, Bankruptcy Rule 2004, and Local 

Bankruptcy Rule 2004-1, Authorizing and Directing the Examination of the Debtors and Certain 

Third Parties to be served upon the parties on the attached serve list via first class mail, postage 

pre-paid. 

 

/s/ Aaron H. Stulman     
      Aaron H. Stulman (DE Bar No. 5807) 
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Baker Botts LLP 
Omar J. Alaniz, Esq. 

2001 Ross Avenue Suite 900 
Dallas, TX 75201-2980 

 

Bayard, P.A. 
Evan T. Miller, Esq. 

Sophie E. Macon, Esq. 
600 N. King Street, Suite 400 

Wilmington, DE 19801 

 

BMT Consulting Group, LLC 
Attn: Paul McCarthy 
36 Redwood Drive 
Butte, MT 59701 

Buchalter, A Professional Corporation 
Shawn M. Christianson, Esq. 
55 Second Street, 17th Floor 

San Francisco, CA 94105-3493 

 

Caldwell East & Finlayson PLLC 
Zachary J. Fanucchi 

700 N. St. Mary’s Street, Suite 1825 
San Antonio, TX 78205 

 

Cole Schotz P.C. 
Daniel F.X. Geoghan, Esq. 

Matthew V. Dunn, Esq. 
1325 Avenue of the Americas, 19th Floor 

New York, NY 10019 

Cole Schotz P.C. 
Michael D. Warner, Esquire 

301 Commerce Street, Suite 1700 
Fort Worth, TX 76102 

 

Cole Schotz P.C. 
Patrick J. Reilley, Esquire 

500 Delaware Avenue, Suite 1410 
Wilmington, DE 19801 

 

Cullen and Dykman LLP 
Matthew G. Roseman, Esq. 

100 Quentin Roosevelt Boulevard 
Garden City, NY 11530-4850 

Cullen and Dykman LLP 
Michelle McMahon, Esq. 

44 Wall Street 
New York, NY 10005-2407 

 

Davis & Santos P.C. 
Caroline Newman Small, Esquire 

Santos Vargas, Esquire 
719 S. Flores Street 

San Antonio, TX 78204 

 

Delaware Attorney General 
Matthew Denn 

Carvel State Office Building 
820 N French St 

Wilmington, DE 19801 

Delaware Dept of Justice 
Attn Bankruptcy Dept 
820 N French St 6th Fl 
Wilmington, DE 19801 

 

Delaware Secretary of State 
Franchise Tax 

401 Federal Street 
PO Box 898 

Dover, DE 19903 

 
Delaware State Treasury 

820 Silver Lake Blvd., Suite 100 
Dover, DE 19904 

Duane Morris LLP 
Jarret P. Hitchings, Esq. 

222 Delaware Avenue, Suite 1600 
Wilmington, DE 19801-1659 

 

Emerge Energy Services LP 
Attn: Bryan Gaston 

5600 Clearfork Main St. Ste 400 
Fort Worth, TX 76109 

 

Greenbrier Leasing Company, LLC 
Attn: John Lawrence 

One Centerpointe Drive, Suite 200 
Lake Oswego, OR 97035 

HPS Investment Partners, LLC, as Agent 
Brett Pertuz 

40 West 57th Street, 33rd Floor 
New York, NY 10019 

 

Hunton Andrews Kurth LLP 
Attn Timothy A. (“Tad”) Davidson II 

600 Travis Street, Suite 4200 
Houston, TX 77002 

 

Internal Revenue Service 
Attn Susanne Larson 

31 Hopkins Plz Rm 1150 
Baltimore, MD 21201 

Internal Revenue Service 
Centralized Insolvency Operation 

PO Box 7346 
Philadelphia, PA 19101-7346 

 

Internal Revenue Service 
Centralized Insolvency Operation 

2970 Market St 
Philadelphia, PA 19104 

 

Iron Mountain Trap Rock Co. 
Attn: Dale Hoette 

2320 Creve Coeur Mill Road 
Maryland Heights, MO 63043 

Latham & Watkins LLP 
Keith A. Simon, Esq. 

Hugh K. Murtagh, Esq. 
Liza L. Burton, Esq. 
885 Third Avenue 

New York, NY 10022-4834 

 

Linebarger Goggan Blair & Sampson, LLP 
Don Stecker 

711 Navarro Street, Ste 300 
San Antonio, TX 78205 

 

Kurzman Carson Consultants 
Michael Paque 

222 N Pacific Coast Highway, Suite 300 
El Segundo, CA 90245 
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Linebarger Goggan Blair & Sampson, LLP 
Elizabeth Weller 

2777 N. Stemmons Freeway Suite 1000 
Dallas, TX 75207 

 

Mccreary, Veselka, Bragg & Allen, P.C. 
Tara LeDay 

P.O. Box 1269 
Round Rock, TX 78680 

 

Monzack Mersky Mclaughlin & Browder, P.A. 
Rachel B. Mersky 

Brian J. McLaughlin 
1201 N. Orange Street, Suite 400 

Wilmington, DE 19801 

Office of the United States Trustee Delaware 
Juliet M. Sarkessian 
844 King St Ste 2207 

Lockbox 35 
Wilmington, DE 19801 

 

Pachulski Stang Ziehl & Jones LLP 
Laura Davis Jones, Esq. 
Timothy P. Cairns, Esq. 

919 N. Market Street, 17th Floor 
P O Box 8705 

Wilmington, DE 19801 

 

Pepper Hamilton LLP 
David B. Stratton, Esq. 

Hercules Plaza 
1313 N. Market Street, Suite 5100 

P.O. Box 1709 
Wilmington, DE 19899-1709 

Richards, Layton & Finger 
John H. Knight, Esq. 
Paul N. Heath, Esq. 
One Rodney Square 

920 North King Street 
Wilmington, DE 19801 

 

Ruder Ware, L.L.S.C. 
John D. Leary, Esq. 

402 Graham Avenue 
P.O. Box 187 

Eau Claire, WI 54702 

 

Saul Ewing Arnstein & Lehr LLP 
Lucian B. Murley, Esquire 

1201 N. Market Street, Suite 2300 
P.O. Box 1266 

Wilmington, DE 19899 

Securities & Exchange Commission 
G Jeffrey Boujoukos Regional Director 

1617 JFK Boulevard Ste 520 
Philadelphia, PA 19103 

 

Securities & Exchange Commission 
Secretary of the Treasury 

100 F St NE 
Washington, DC 20549 

 

Securities & Exchange Commission NY Office 
Marc Berger Regional Director 

Brookfield Place 
200 Vesey St, Ste 400 

New York, NY 10281-1022 

Sullivan Hazeltine Allinson LLC 
Elihu E. Allinson III, Esq. 

901 North Market Street, Suite 1300 
Wilmington, DE 19801 

 

The Andersons, Inc. an Ohio Corporation 
Attn: Sean Hankinson 

1947 Briarfield Boulevard 
Maumee, OH 43537 

 

Trinity Industries Leasing Company 
Attn: Scott Ewing 

2525 N. Stemmons Freeway 
Dallas, TX 75207 

Union Pacific Railroad Company 
Tonya W. Conley and Lila L. Howe 
1400 Douglas Street, STOP 1580 

Omaha, NE 68179 

 

US Attorney for Delaware 
David C. Weiss 

1007 Orange St Ste 700 
PO Box 2046 

Wilmington, DE 19899-2046 

 

Vedder Price 
Douglas J. Lipke and Allison B. Hudson 

222 N. LaSalle Street 
Chicago, IL 60601 

Vinson & Elkins LLP 
Steven M. Abramowitz 

666 Fifth Avenue, 26th Floor 
New York, NY 10103-0040 

 

Weil, Gotshal & Manges LLP 
Matthew S. Barr 

David N. Griffiths, Candace M. Arthur, and 
Alexander Condon 
767 Fifth Avenue 

New York, NY 10153 

 

Weld Riley, S.C. 
William E. Wallo, Esq. 

3624 Oakwood Hills Parkway 
Eau Claire, WI 54701 

Young Conaway Stargatt & Taylor, LLP 
Sean M. Beach 

Andrew L. Magaziner 
Betsy L. Feldman 
Rodney Square 

1000 North King Street 
Wilmington, DE 19801 

 

Dickinson Wright PLLC 
James A. Plemmons, Esq. 
Michael L. Dallaire, Esq. 

500 Woodward Avenue, Suite 4000 
Detroit, MI 48226 

 

Womble Bond Dickinson (US) LLP 
Matthew P. Ward, Esq, 

Morgan L. Patterson, Esq. 
1313 North Market Street, Suite 1200 

Wilmington, DE 19801 
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B2540 (Form 2540 – Subpoena for Rule 2004 Examination) (12/15)  

UNITED STATES BANKRUPTCY COURT 
_______________________________________ District of ___________________________________________ 

 
In re __________________________________________ 

Debtor 

 
Case No. _____________________  
 
Chapter ______________  
 

 
SUBPOENA FOR RULE 2004 EXAMINATION 

 
To:  ________________________________________________________________________________________ 

(Name of person to whom the subpoena is directed) 
 

 

  Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at an examination 

under Rule 2004, Federal Rules of Bankruptcy Procedure.  A copy of the court order authorizing the examination is attached.  

PLACE  
 
 
 
 

DATE AND TIME 

 

The examination will be recorded by this method:  ___________________________________________________________ 
 

  Production: You, or your representatives, must also bring with you to the examination the following documents, 
electronically stored information, or objects, and must permit inspection, copying, testing, or sampling of the material:  

 

 

 
 

The following provisions of Fed. R. Civ. P. 45, made applicable in bankruptcy cases by Fed. R. Bankr. P. 9016, are 
attached – Rule 45(c), relating to the place of compliance; Rule 45(d), relating to your protection as a person subject to a 
subpoena; and Rule 45(e) and 45(g), relating to your duty to respond to this subpoena and the potential consequences of not 
doing so. 
 
Date:  _____________    
 CLERK OF COURT                                                                

 
 
________________________ 
Signature of Clerk or Deputy Clerk 

 
 
OR    

                                                                
 
 
________________________ 

Attorney’s signature 
 

 
The name, address, email address, and telephone number of the attorney representing (name of party)       
____________________________  ,  who issues or requests this subpoena, are:  

 

 

 

Notice to the person who issues or requests this subpoena 

If this subpoena commands the production of documents, electronically stored information, or tangible things, or the 

inspection of premises before trial, a notice and a copy of this subpoena must be served on each party before it is served on 

the person to whom it is directed.  Fed. R. Civ. P. 45(a)(4).  
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11

Mr. Eugene I. Davis

✔

Kilpatrick, Townsend & Stockton LLP
1114 Avenue of the Americas, 21st Floor
New York, New York 10019
Attn: David M. Posner, Esq.

Testimony Date: TBD
Production Deadline: September 18, 2019

Videography and/or Stenography

✔

See attached Exhibit A

September 11, 2019

/s/ L. Katherine Good

The Official Committee of Unsecured Creditors

Potter Anderson & Corroon LLP, 1313 N. Market Street, 6th Floor, Wilmington, Delaware 19801, ATTN: L. Katherine Good, Esq., kgood@potteranderson.com



B2540 (Form 2540 – Subpoena for Rule 2004 Examination) (Page 2) 

 

PROOF OF SERVICE 
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.) 

I received this subpoena for (name of individual and title, if any): ______________________________________________  

on (date) __________ . 

 

 I served the subpoena by delivering a copy to the named person as follows: ____________________________________ 

___________________________________________________________________________________________________ 

__________________________________ on (date) ___________________ ; or  

 

 I returned the subpoena unexecuted because:  ____________________________________________________________ 

___________________________________________________________________________________________________ 

 

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also tendered to the 
witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of  $ _______________________ . 

 
My fees are $ _________ for travel and $_________ for services, for a total of $_________ . 

 
 
I declare under penalty of perjury that this information is true and correct. 
 

Date:  _______________ 
 
 
 
 
 

 
________________________________________________ 

Server’s signature 
 

________________________________________________ 
Printed name and title 

 
 
________________________________________________ 

Server’s address 
 
 
Additional information concerning attempted service, etc.: 
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✔ Mr. Eugene I. Davis

c/o Latham & Watkins LLP, 885 Third Avenue, New York, New York 10022-4834, ATTN: Blake T. Denton
via Electronic Mail and Overnight Delivery via Federal Express September 11, 2019

September 11, 2019
/s/ L. Katherine Good

L. Katherine Good, Attorney

Potter Anderson & Corroon LLP, 1313 N. Market Street, 6th Floor, Wilmington, Delaware 19801
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Federal Rule of Civil Procedure 45(c), (d), (e), and (g) (Effective 12/1/13) 

(made applicable in bankruptcy cases by Rule 9016, Federal Rules of Bankruptcy Procedure) 
 

 (c) Place of compliance. 
 
   (1) For a Trial, Hearing, or Deposition. A subpoena may command a 
person to attend a trial, hearing, or deposition only as follows: 
      (A) within 100 miles of where the person resides, is employed, or 
regularly transacts business in person; or  
      (B) within the state where the person resides, is employed, or regularly 
transacts business in person, if the person  
         (i) is a party or a party’s officer; or 
         (ii) is commanded to attend a trial and would not incur substantial 
expense. 

 
   (2) For Other Discovery. A subpoena may command: 
      (A) production of documents, or electronically stored information, or 
things at a place within 100 miles of where the person resides, is employed, 
or regularly transacts business in person; and 
      (B) inspection of premises, at the premises to be inspected. 
 

(d) Protecting a Person Subject to a Subpoena; Enforcement. 
 

(1) Avoiding Undue Burden or Expense; Sanctions. A party or 
attorney responsible for issuing and serving a subpoena must take 
reasonable steps to avoid imposing undue burden or expense on a person 
subject to the subpoena. The court for the district where compliance is 
required must enforce this duty and impose an appropriate sanction — 
which may include lost earnings and reasonable attorney's fees — on a 
party or attorney who fails to comply. 

 
   (2) Command to Produce Materials or Permit Inspection. 
      (A) Appearance Not Required. A person commanded to produce 
documents, electronically stored information, or tangible things, or to 
permit the inspection of premises, need not appear in person at the place of 
production or inspection unless also commanded to appear for a deposition, 
hearing, or trial. 
      (B) Objections. A person commanded to produce documents or tangible 
things or to permit inspection may serve on the party or attorney designated 
in the subpoena a written objection to inspecting, copying, testing or 
sampling any or all of the materials or to inspecting the premises — or to 
producing electronically stored information in the form or forms requested. 
The objection must be served before the earlier of the time specified for 
compliance or 14 days after the subpoena is served. If an objection is made, 
the following rules apply: 
         (i) At any time, on notice to the commanded person, the serving party 
may move the court for the district where compliance is required for an 
order compelling production or inspection. 
         (ii) These acts may be required only as directed in the order, and the 
order must protect a person who is neither a party nor a party's officer from 
significant expense resulting from compliance. 

 
   (3) Quashing or Modifying a Subpoena. 
      (A) When Required. On timely motion, the court for the district where 
compliance is required must quash or modify a subpoena that: 
         (i) fails to allow a reasonable time to comply;  
         (ii) requires a person to comply beyond the geographical limits 
specified in Rule 45(c); 
         (iii) requires disclosure of privileged or other protected matter, if no 
exception or waiver applies; or 
         (iv) subjects a person to undue burden. 
      (B) When Permitted. To protect a person subject to or affected by a 
subpoena, the court for the district where compliance is required may, on 
motion, quash or modify the subpoena if it requires: 
         (i) disclosing a trade secret or other confidential research, 
development, or commercial information; or 
 

         (ii) disclosing an unretained expert's opinion or information that does 
not describe specific occurrences in dispute and results from the expert's 
study that was not requested by a party. 
      (C) Specifying Conditions as an Alternative. In the circumstances 
described in Rule 45(d)(3)(B), the court may, instead of quashing or 
modifying a subpoena, order appearance or production under specified 
conditions if the serving party: 
          (i) shows a substantial need for the testimony or material that cannot 
be otherwise met without undue hardship; and 
          (ii) ensures that the subpoenaed person will be reasonably 
compensated. 
 
(e) Duties in Responding to a Subpoena. 
 
   (1) Producing Documents or Electronically Stored Information. These 
procedures apply to producing documents or electronically stored 
information: 
      (A) Documents. A person responding to a subpoena to produce 
documents must produce them as they are kept in the ordinary course of 
business or must organize and label them to correspond to the categories in 
the demand. 
      (B) Form for Producing Electronically Stored Information Not 
Specified. If a subpoena does not specify a form for producing 
electronically stored information, the person responding must produce it in 
a form or forms in which it is ordinarily maintained or in a reasonably 
usable form or forms. 
      (C) Electronically Stored Information Produced in Only One Form. The 
person responding need not produce the same electronically stored 
information in more than one form. 
      (D) Inaccessible Electronically Stored Information. The person 
responding need not provide discovery of electronically stored information 
from sources that the person identifies as not reasonably accessible because 
of undue burden or cost. On motion to compel discovery or for a protective 
order, the person responding must show that the information is not 
reasonably accessible because of undue burden or cost. If that showing is 
made, the court may nonetheless order discovery from such sources if the 
requesting party shows good cause, considering the limitations of Rule 
26(b)(2)(C). The court may specify conditions for the discovery. 
 
   (2) Claiming Privilege or Protection. 
      (A) Information Withheld. A person withholding subpoenaed 
information under a claim that it is privileged or subject to protection as 
trial-preparation material must: 
         (i) expressly make the claim; and 
         (ii) describe the nature of the withheld documents, communications, 
or tangible things in a manner that, without revealing information itself 
privileged or protected, will enable the parties to assess the claim. 
      (B) Information Produced. If information produced in response to a 
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any party that 
received the information of the claim and the basis for it. After being 
notified, a party must promptly return, sequester, or destroy the specified 
information and any copies it has; must not use or disclose the information 
until the claim is resolved; must take reasonable steps to retrieve the 
information if the party disclosed it before being notified; and may  
promptly present the information under seal to the court for the district 
where compliance is required for a determination of the claim. The person 
who produced the information must preserve the information until the claim 
is resolved. 
… 
(g) Contempt. The court for the district where compliance is required – and 
also, after a motion is transferred, the issuing court – may hold in contempt 
a person who, having been served, fails without adequate excuse to obey 
the subpoena or an order related to it. 
 

 
For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013) 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

   

   Debtors.1 

) 

) 

) 

) 

) 

)

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

 

Jointly Administered 

 

FIRST REQUEST FOR PRODUCTION OF DOCUMENTS BY THE OFFICIAL 

COMMITTEE OF UNSECURED CREDITORS TO EUGENE I. DAVIS 

 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for Production 

of Documents (the “Document Requests”) in connection with the Debtors’ Disclosure Statement, 

dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and for all other purposes 

permitted by the Rules of Court.  The Committee hereby demands that Eugene I. Davis provide 

responses and produce documents in response to these requests by delivering all such responsive 

documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue of the Americas, 

21st Floor, New York, New York 10019, Attn: David M. Posner or to a mutually agreeable 

alternative location, on a rolling basis, completing no later than September 18, 2019, or such other 

date as the parties may agree.   

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, 

are: Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 

meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day Pleadings 

[ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as necessary 

to bring within the scope of the discovery request all responses that might otherwise 

be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC,, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 

subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 
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k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC (2511), 

Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, whether 

prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge Energy 

Services GP LLC (4683), Emerge Energy Services Operating LLC (2511), Superior 

Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation 

(9875), and any affiliates, advisors, agents, attorneys, accountants, consultants, 

officers, directors, employees, experts, investment bankers, professionals, 

representatives, and other persons acting, or who have acted, on behalf of the 

foregoing entities or individuals referenced in this definition, including Ankura 

when acting, or when it has acted, on behalf of the Debtors in any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to this 

proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, including 

but not limited to, any kind of written, audio, or graphic matter, however produced 

or reproduced, whether or not sent or received, including, but not limited to, 

writings, communications, contracts, reports, lists, presentations, pro formas, 

analyses, spreadsheets, correspondence, memoranda, e-mail and electronically 

stored documents, recordings, telephone records, notes, charts, graphs, drawings, 

photographs, telephone records, voice mail, audio and video recordings, data 

compilations, computer databases, records, and any information generated or stored 

in electronic form.  In producing any document in response to any of the Document 

Requests, you shall produce (i) all drafts of any responsive documents, and (ii) all 

marked, annotated, or non-identical copies of any responsive documents. 
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q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or individuals 

referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the Notes 

Purchase Agreement, dated as of January 5, 2018, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or the non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, Oklahoma. 
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dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear of 

any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means Eugene I. Davis in his individual and respective capacities 

as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of Civil 

Procedure 26(e).  You shall supplement any production of documents made in response to any of 

the following Document Requests and produce promptly any and all responsive documents that 

are received, discovered, or created after any of your responses to these Document Requests, or 

that are otherwise within your possession, custody, or control (or within the possession, custody, 

or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 
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behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of privilege 

or immunity (whether under common law, statute, or otherwise), you shall comply with Federal 

Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from production 

in a written privilege log that provides:  (a) the identity of each person who prepared and/or signed 

the document; (b) the identity of each person designated as an addressee; (c) the identity of each 

person who received any copy of the document; (d) the date of the document; (e) the subject matter 

of the document; (f) the type or nature of the document; and (g) the basis for withholding the 

document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 

document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, and 

the person performing the redaction or alteration.  Any redaction must be clearly visible on the 

redacted documents. 
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6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other notation 

or any omission, shall constitute a separate document and must be produced, whether or not the 

original of such a document is within your possession, custody, or control.  A request for any 

document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 

8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or separated 

from other documents, whether by inclusion of binders, files, subfiles, or by use of dividers, tabs, 

or any other method, shall be left so segregated or separated when produced in response to these 

Document Requests.  If no document exists that is responsive to a particular request, you shall so 

state in writing. 
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9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

 All Documents relating to the relationship of any Special Restructuring Committee 

member with any Lender prior to, or after, entering into the RSA, including any discussions with 

any Lender with respect to serving on such Special Restructuring Committee, as provided in the 

RSA. 

REQUEST NO. 2: 

 All Documents relating to the Special Restructuring Committee’s role, function, and 

fiduciary duties to the bankruptcy estates of the Debtors, including Mr. Davis in his individual and 

respective capacities as both Director of the Debtor and a member of the Special Restructuring 

Committee, including with respect to the Special Restructuring Committee’s charters and/or role 

with respect to the RSA. 

REQUEST NO. 3: 

 All Documents relating to any representations made by any legal counsel to Mr. Davis 

and/or the Special Restructuring Committee with respect to the RSA, including any exhibits or 

appendices thereto, and the reasons or factors considered with respect as to why the Special 

Restructuring Committee did not have its own counsel, distinct from and/or in addition to the 

Debtors’ and Lenders’ counsel, with respect to the RSA, including with respect to the terms of the 

Debtors’ relinquishment of control of any transaction under the RSA to the Special Restructuring 

Committee. 

REQUEST NO. 4: 
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 All Documents relating to minutes of the Special Restructuring Committee from its 

creation through the date hereof.  

REQUEST NO. 5: 

 All Documents, including all communications: (i) between Mr. Davis and HPS, including  

any documents or communications concerning business dealings unrelated to the Debtors; and (ii) 

Mr. Davis and Insight Equity, including any documents or communications concerning business 

dealings unrelated to the Debtors. 

REQUEST NO. 6: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 concerning the 

Debtors’ capital structure, financial requirements and needs, financial projections, valuation, 

insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of Directors 

or Special Restructuring Committee detailing valuation or debt capacity analyses 

prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the Debtors’ 

debt capacity prepared by the Company, their advisors, and/or Insight Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the calculation 

by the Debtors of projections of future revenues, adjusted EBITDA, EDIT, 
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depreciation and amortization, capital expenditures, net working capital, and 

unlevered free cash flow for use in discounted cash flow valuations of the Debtors 

as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 

k) All Documents relating to or reflecting any analyses performed in connection with 

the RSA, including any term sheets provided by Insight Equity, the Company 

and/or the Lenders, and any analyses conducted or presentations prepared in 

connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, lease 

operating expenses by location, G&A, corporate expenses, abandonment programs 

or estimates, gathering and processing contract details, and prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, carried 

interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 
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contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but not 

limited to, asset appraisals, liquidity forecasts, cash-flow projections, business plan 

projections through 2021, audited sand reserve reports and information furnished 

to the reserve auditor for preparation of the sand reserve report or sand reserve 

databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 

t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or any 

other party in relation to any potential tort claims against any Person arising from 

or related to the San Antonio levee breach, including all related documents and 

communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 
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plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 7: 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation and/or 

repair of the San Antonio Plant and the Oklahoma Project, including those specifically described 

below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any contractor, 

including but not limited to the general contractor or any subcontractor, at the San 

Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 

e) All Documents relating to any other applicable insurance policies potentially providing 

insurance coverage or otherwise relating or responding to the San Antonio Plant, 

including any project-specific policies or policies insuring any other parties involved 

in the San Antonio Plant;   

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the San 

Antonio Plant;   

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 
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i) All Documents relating to any toxic tort claims against the Debtors that are pending or 

have been resolved from January 1, 2014 through the date hereof, including those that 

relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic tort 

claims against the Debtors that are pending or have been resolved from January 1, 2014 

through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;   

l) All Documents relating to statements of values on file with the Insurers, including, but 

not limited to, values related to the San Antonio Plant; and  

m) All Documents related to breaches, repairs, and/or inspections related to the San 

Antonio Plan.  

n) All Documents related to breaches, repairs, and/or inspections related to the Oklahoma 

Project. 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  September 11, 2019 

 Wilmington, Delaware 
POTTER ANDERSON & CORROON LLP 

 

/s/ L. Katherine Good     

Jeremy W. Ryan (DE Bar No. 4057) 

Christopher M. Samis (DE Bar No. 4909) 

L. Katherine Good (DE Bar No. 5101) 

Aaron H. Stulman (DE Bar No. 5807) 

1313 North Market Street, Sixth Floor 

P.O. Box 951 

Wilmington, DE  19801 

Telephone:  (302) 984-6000 

Facsimile:  (302) 658-1192 

Email: jryan@potteranderson.com 

 csamis@potteranderson.com 

 kgood@potteranderson.com 

 astulman@potteranderson.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Todd C. Meyers (admitted pro hac vice) 

David M. Posner (admitted pro hac vice) 

Kelly Moynihan (admitted pro hac vice) 

The Grace Building 

1114 Avenue of the Americas 

New York, NY  10036 

Telephone:  (212) 775-8700 

Facsimile:  (212) 775-8800 

Email:  tmeyers@kilpatricktownsend.com 

  dposner@kilpatricktownsend.com 

  kmoynihan@kilpatricktownsend.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Lenard M. Parkins (admitted pro hac vice) 

700 Louisiana Street, Suite 4300 

Houston, TX  77002 

Telephone:  (281) 809-4100 

Facsimile:  (281) 929-0797 

Email:  lparkins@kilpatricktownsend.com 

 

Counsel to the Official Committee of Unsecured Creditors 

of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

  Debtors.1 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

Re: Docket No. 246 

ORDER GRANTING MOTION OF OFFICIAL COMMITTEE OF UNSECURED 

CREDITORS FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE 

BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 

RULE 2004-1, AUTHORIZING AND DIRECTING THE PRODUCTION OF 

DOCUMENTS AND THE EXAMINATION OF  

THE DEBTORS AND CERTAIN THIRD PARTIES 

Upon the motion of the Official Committee of Unsecured Creditors of Emerge Energy 

Services, LP (the “Committee”) pursuant to section 105(a) of the Bankruptcy Code, Rule 2004 of 

the Federal Rules of Bankruptcy Procedures, and Local Rule 2004-1 of the United States 

Bankruptcy Court for the District of Delaware, filed on August 22, 2019 seeking the entry of an 

order directing the examination of the Debtors, certain third parties and individuals, and the 

production of documents (the “Motion”),2 and this matter being a core proceeding pursuant to 28 

U.S.C.§ 157(b)(2)(B); and upon consideration of the Motion and the consent to the terms of this 

Order by the parties listed in the fifth decretal paragraph; and due and proper notice of the 

Motion having been given, it is hereby  

                                                           
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 

Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

2 Capitalized terms not otherwise defined in this Order shall have the meaning given to them in the Motion. 
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ORDERED that the Motion is granted to the extent set forth herein; and it is 

further  

ORDERED that the Committee is authorized to issue and serve a subpoena to the 

Debtors, for the production of documents, electronically stored information or tangible things 

responsive to the Document Request, as negotiated with the Debtors since the filing of the 

Motion, attached hereto as Exhibit A; and it is further  

ORDERED that the Committee is authorized to issue and serve a subpoena on 

HPS for the production of documents, electronically stored information or tangible things 

responsive to the Document Request attached hereto as Exhibit B; and it is further  

ORDERED that the Committee is authorized to issue and serve a subpoena on 

Insight Equity, Mr. Eugene I. Davis, and Mr. William L. Transier for the production of 

documents, electronically stored information, or tangible things responsive to the Document 

Requests applicable to each of the above persons described in and attached to the Motion; and it 

is further 

ORDERED that the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier 

shall produce documents in accordance with the respective subpoenas served on them by the 

Committee, provided, however, that nothing herein abrogates a producing party’s right to object 

to any individual request.  Provided, however, that before seeking intervention from the Court on 

any such discovery dispute, the parties will first confer to try to resolve the dispute.  The 

documents for production shall be located through reasonable efforts and use of negotiated 

search terms, custodians, and date ranges.  Such documents will be produced on a rolling basis 

and substantially completed by September 18, 2019 with the producing parties using good faith 
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efforts to produce any remaining responsive documents as soon thereafter as practicable; and it is 

further 

ORDERED that HPS shall designate an informed representative to appear for oral 

examination as requested in the Motion; and it is further 

ORDERED that the Committee is authorized to issue and serve subpoenas for oral 

examinations on the Debtors, Insight Equity, and HPS, and on the individuals identified in the 

next ordering paragraph; and it is further 

ORDERED that Mr. Richard Shearer, Chief Executive Officer of the Debtors; Mr. 

Bryan M. Gaston, formerly Chief Restructuring Officer of the Debtors and now Restructuring 

Officer of the Debtors; Mr. Eugene I. Davis, independent director of the Debtors and one of the 

two members of the Special Restructuring Committee; Mr. William L. Transier, independent 

director of the Debtors and one of the two members of the Special Restructuring Committee;  

Mr. Ted W. Beneski, in his respective capacities as both Chief Executive officer 

of Insight Equity and Chairmen of the Board of Directors of the Debtors; and the HPS-

designated informed representative shall each appear for oral examination regarding the topics 

described in the Motion and the applicable Document Request, at a mutually acceptable date and 

location, regarding the topics described in the Motion and in the applicable Document Request, 

provided, however, that nothing herein abrogates witness’ rights to object to any individual topic 

of the oral examination, further provided, however, that before seeking intervention from the 

Court on any such discovery dispute, the parties will first confer to try to resolve the dispute; and 

it is further 
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ORDERED that the Court shall retain jurisdiction with respect to any matters, 

claims, rights or disputes arising from or related to the implementation of this Order or the 

subpoenas issued and served pursuant to this Order. 

KAREN B. OWENS
UNITED STATES BANKRUPTCY JUDGE

Dated: September 9th, 2019
Wilmington, Delaware
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

  Debtors.3 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 

FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO THE DEBTORS 

 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for Production 

of Documents (the “Document Requests”) in connection with the Debtors’ Disclosure Statement, 

dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and for all other purposes 

permitted by the Rules of Court.  The Committee hereby demands that the Debtors provide 

responses and produce documents in response to these requests by delivering all such responsive 

documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue of the Americas, 

21st Floor, New York, New York  10019, Attn: David M. Posner or to a mutually agreeable 

                                                           
3 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 

Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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alternative location, on a rolling basis, completing no later than September 12, 2019, or such other 

date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 

meaning ascribed to such terms in the Motion.  

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 

subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 
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k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 

electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 
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r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 
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ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means the Debtors as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 

Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   
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3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 

document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 
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shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 

8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. Except with respect to emails addressed in paragraph 10 below the , he dates 

covered by these Document Requests are January 1, 2017 through the August 22, 2019 unless 

otherwise specified in a Request. 

10. Unless otherwise specified in a particular Request, the dates covered by these 

Document Request for emails to be produced are August 1, 2017 through August 22, 2019 
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DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  

ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.   
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REQUEST NO. 4: 

All Documents related to any settlement between the Debtors and any creditor of, or 

claimant against, any of the Debtors within one year prior to the Petition Date that includes a 

provision wherein the creditor or claimant agrees to vote its unsecured claim in favor of a plan 

containing the treatment for unsecured creditors as set out in the RSA. 

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

Request withdrawn. 

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 
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January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2017 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents, excluding emails, relating to or reflecting any valuation analyses 

and/or valuation reports, fairness opinions, solvency opinions, asset valuations, 

and solvency of the Debtors, including any methodology used to determine same, 

prepared by the Company, their advisors, and/or Insight Equity (time period—

January 1, 2016 to present); 

b) All Documents, excluding emails, relating to or reflecting any presentations to the 

Board of Directors or Special Restructuring Committee detailing valuation or debt 

capacity analyses prepared by the Company, their advisors and/or Insight Equity 

(time period—January 1, 2016 to present);  

c) All Documents, excluding emails, sufficient to identify the value, income, assets 

and liabilities of Emerge Energy, including Emerge Energy’s direct and indirect 

subsidiaries as of the Petition Date (time period—January 1, 2016 to present); 

d) All Documents, excluding emails, relating to or reflecting any analyses and/or 

reports on the Debtors’ debt capacity prepared by the Company, their advisors, 

and/or Insight Equity (time period—January 1, 2016 to present); 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 
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and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents, excluding emails, relating to or reflecting the Frac Sand Industry 

prepared by, on behalf of, or for the Debtors, including projections, forecasts, and 

analyses concerning sand producers and sand users; 

i) All Documents, excluding emails, relating to or reflecting analysis or reports of 

any chapter 11 bankruptcy transactions, including any market studies prepared by 

the Company, their advisors, and/or Insight Equity (time period—January 1, 2016 

to present); 

j) All Documents, excluding emails relating to or reflecting valuation analyses 

and/or reports prepared by the Company, their advisors and/or Insight Equity in 

connection with impairment testing (time period January 1, 2016 to present); 

k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 
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plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 

t) All documents relating to or reflecting any communications or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications;  

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable; and 

x) All Documents, excluding emails, relating to the sale of the fuel business by the 

Company, any private placement transaction regarding the Company, or any 

public offering regarding the Company (time period—January 1, 2016 to present). 
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REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii) 

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 

the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.  

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 
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Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  

REQUEST NO. 17: 

All Documents concerning any transfers or distributions equal to or in excess of $150,000 

in cash or other assets of such value to any Insiders or to any non-Insider holders of equity (time 

period--4 years prior to the Petition Date).  

REQUEST NO. 18: 

All Documents provided to Ankura by the Debtors or received from Ankura by the 

Debtors prior to the Petition Date. 

REQUEST NO. 19:  

All Documents relating to any forbearance agreements, the RSA, and any exhibits and 

appendices thereto, including with respect to any meetings or communications with any Lender 

or Lender representative during, or prior to, any forbearance periods under any forbearance 

agreement. 
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REQUEST NO. 20:  

All Documents relating to any communication, direction, or instruction by any Lender to 

the Debtors or a Debtor representative regarding the conduct of the Debtors’ business, any 

business plan of the Debtors, the use of cash (including payments to any third party), the 

acquisition or disposition of any asset, and negotiations with any railcar or other lessor of assets 

to the Debtors. 

REQUEST NO. 21:  

All Documents relating to any communications, reports, or presentations of any kind by 

the Debtors, or any other person on the Board of Directors of the Debtors, or member of any 

such Board of Directors, to any Lender, or to Insight Equity with respect to Document Requests 

Nos. 19 & 20. 

REQUEST NO. 22: 

 All Documents relating to any terms or proposals for any debt and/or equity restructuring 

or recapitalization between the Debtors and the Lenders. 

REQUEST NO. 23: 

All Documents relating to any terms or proposals to the Debtors, or any Board of 

Directors of the Debtors, from any non-Lender Person regarding any business combination, debt 

and/or equity infusion. 

REQUEST NO. 24:  

 All Documents relating to the Special Restructuring Committee and its duties and/or roles, 

from its creation under the RSA to the present, including its fiduciary duties after the 

Petition Date. 
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REQUEST NO. 25:   

 All Documents relating to why the Special Restructuring Committee did not and does not 

have its own independent legal counsel, distinct from and/or in addition to the Debtors’ and 

Lenders’ counsel, with respect to negotiations concerning the RSA, including all exhibits and 

appendices thereto. 

REQUEST NO. 26: 

 All Documents concerning the current tax basis in Debtors for Insight  

Equity, and any other equity holders, and all workpapers supporting such tax basis numbers. 

 REQUEST NO. 27: PRESENTLY TABLED, BUT NOT WITHDRAWN (9-5-19) 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 

and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 

e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;  

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 
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g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;  

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;  

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) Request withdrawn.  

n) Request withdrawn. 

 

THE ABOVE REVISED REQUESTS REFLECT THE COMMITTEE OF UNSECURED 

CREDITORS’ REQUESTED DISCOVERY AS OF 9/5/2019, SUBJECT TO AND 

WITHOUT WAIVING ANY RIGHTS OR OBJECTIONS. 

[Remainder of Page Intentionally Left Blank] 
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Dated:  September 6, 2019 

 Wilmington, Delaware 
POTTER ANDERSON & CORROON LLP 

 

/s/ Aaron H. Stulman      

Jeremy W. Ryan (DE Bar No. 4057) 

Christopher M. Samis (DE Bar No. 4909) 

L. Katherine Good (DE Bar No. 5101) 

Aaron H. Stulman (DE Bar No. 5807) 

1313 North Market Street, Sixth Floor 

P.O. Box 951 

Wilmington, DE  19801 

Telephone:  (302) 984-6000 

Facsimile:  (302) 658-1192 

Email: jryan@potteranderson.com 

 csamis@potteranderson.com 

 kgood@potteranderson.com 

 astulman@potteranderson.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Todd C. Meyers (admitted pro hac vice) 

David M. Posner (admitted pro hac vice) 

Kelly Moynihan (admitted pro hac vice) 

The Grace Building 

1114 Avenue of the Americas 

New York, NY  10036 

Telephone:  (212) 775-8700 

Facsimile:  (212) 775-8800 

Email:  tmeyers@kilpatricktownsend.com 

  dposner@kilpatricktownsend.com 

  kmoynihan@kilpatricktownsend.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Lenard M. Parkins (admitted pro hac vice) 

700 Louisiana Street, Suite 4300 

Houston, TX  77002 

Telephone:  (281) 809-4100 

Facsimile:  (281) 929-0797 

Email:  lparkins@kilpatricktownsend.com 

 

Counsel to the Official Committee of Unsecured Creditors 

of Emerge Energy Services LP, et al.  
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

  Debtors.4 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 

FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO HPS 

 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for Production 

of Documents (the “Document Requests”) in connection with the Debtors’ Disclosure Statement, 

dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and for all other purposes 

permitted by the Rules of Court.  The Committee hereby demands that HPS Investment Partners, 

LLC provide responses and produce documents in response to these requests by delivering all such 

responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue of the 

Americas, 21st Floor, New York, New York  10019, Attn: Jonathan E. Polonsky or to a mutually 

                                                           
4 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 

Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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agreeable alternative location, on a rolling basis, completing no later than September 12, 2019, or 

such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 

meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day Pleadings 

[ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as necessary 

to bring within the scope of the discovery request all responses that might otherwise 

be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, Chief Executive Officer of Insight Equity. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of the Company or any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 

subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC (2511), 

Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 
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behalf of the foregoing entities or individuals referenced in this definition, whether 

prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge Energy 

Services GP LLC (4683), Emerge Energy Services Operating LLC (2511), Superior 

Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation 

(9875), and any affiliates, advisors, agents, attorneys, accountants, consultants, 

officers, directors, employees, experts, investment bankers, professionals, 

representatives, and other persons acting, or who have acted, on behalf of the 

foregoing entities or individuals referenced in this definition, including Ankura 

when acting, or who have acted on behalf of the Debtors in any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to this 

proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, including 

but not limited to, any kind of written, audio, or graphic matter, however produced 

or reproduced, whether or not sent or received, including, but not limited to, 

writings, communications, contracts, reports, lists, presentations, pro formas, 

analyses, spreadsheets, correspondence, memoranda, e-mail and electronically 

stored documents, recordings, telephone records, notes, charts, graphs, drawings, 

photographs, telephone records, voice mail, audio and video recordings, data 

compilations, computer databases, records, and any information generated or stored 

in electronic form.  In producing any document in response to any of the Document 

Requests, you shall produce (i) all drafts of any responsive documents, and (ii) all 

marked, annotated, or non-identical copies of any responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 
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who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or individuals 

referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the Notes 

Purchase Agreement, dated as of January 5, 2018, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear of 

any Liens or security interests as of the Petition Date. 
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ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means HPS as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

11. These Document Requests are continuing requests pursuant to Federal Rule of Civil 

Procedure 26(e).  You shall supplement any production of documents made in response to any of 

the following Document Requests and produce promptly any and all responsive documents that 

are received, discovered, or created after any of your responses to these Document Requests, or 

that are otherwise within your possession, custody, or control (or within the possession, custody, 

or control of anyone acting on your behalf). 

12. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction.   

13. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

14. If any documents are withheld from production on the alleged grounds of privilege 

or immunity (whether under common law, statute, or otherwise), you shall comply with Federal 

Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from production 

in a written privilege log that provides:  (a) the identity of each person who prepared and/or signed 

the document; (b) the identity of each person designated as an addressee; (c) the identity of each 
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person who received any copy of the document; (d) the date of the document; (e) the subject matter 

of the document; (f) the type or nature of the document; and (g) the basis for withholding the 

document. 

15. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 

document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, and 

the person performing the redaction or alteration.  Any redaction must be clearly visible on the 

redacted documents. 

16. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

17. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other notation 

or any omission, shall constitute a separate document and must be produced, whether or not the 

original of such a document is within your possession, custody, or control.  A request for any 
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document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 

18. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or separated 

from other documents, whether by inclusion of binders, files, subfiles, or by use of dividers, tabs, 

or any other method, shall be left so segregated or separated when produced in response to these 

Document Requests.  If no document exists that is responsive to a particular request, you shall so 

state in writing. 

19. The dates covered by these Document Requests are September 1, 2018 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents concerning (i) any valuation of the Debtors or any Debtor’s asset prepared 

by, relied upon, or reviewed by You, and the methodology used to determine same; and (ii) the 

solvency or insolvency of any of the Debtors.  

REQUEST NO. 2: 

All Documents sufficient to identify the value, income, assets and liabilities, separately, of 

Emerge Energy and each of Emerge Energy’s direct and indirect subsidiaries as of the Petition 

Date.  
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REQUEST NO. 3: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, and any documents related to the perfection of any liens 

claimed by the Lenders against the Debtors or their assets.  

REQUEST NO. 4: 

All Documents sufficient to identify any claims for relief, rights of action, causes of action, 

or potential litigation claims of the Debtors as of the Petition Date or arising after the Petition Date 

in or on which Lenders assert a perfected Lien. 

REQUEST NO. 5: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  

ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs 

production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.   

REQUEST NO. 6: 

All Documents relating to Your determination or assessment of the value, merit or lack 

thereof of any actual or proposed settlement of claims between the Debtors and any Rail Car Lessor 
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or other creditor, or claimant with a claim of $5 million or more against, any of the Debtors within 

one year prior to the Petition Date.  

REQUEST NO. 7: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, preliminary plans of reorganization or 

restructuring support agreements prepared by, reviewed or considered by You, including under the 

Plan of Reorganization or any modification thereof. 

REQUEST NO. 8: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors prepared by, reviewed or considered by You after January 1, 2018.  

REQUEST NO. 9: 

Any drafts of or work papers for any discounted cash flow analysis of the Debtors prepared 

by, reviewed or considered by You after January 1, 2018.  

REQUEST NO. 10: 

Any drafts of or work papers prepared by, considered or reviewed by You for any frac sand 

business including comparable company analysis to the Debtors.  

REQUEST NO. 11: 

Any drafts of or work papers prepared by, reviewed or considered by You for any precedent 

transaction analysis of the Debtors after January 1, 2018, including any documents concerning 

potential, possible, considered, or rejected precedent transactions.  

REQUEST NO. 12: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof.  
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REQUEST NO. 13: 

All Documents provided to You by the Debtors or any Director of the Debtors, in 

connection with any meeting of the Debtors’ Board of Directors, or any committee, special 

committee or subcommittee thereof, taken or held between September 1, 2018 and the date hereof 

concerning (i) the RSA and the creation of the Special Restructuring Committee or (ii) the 

relinquishment by the Board or the Debtors of any decision-making authority or control to the 

Special Restructuring Committee, including the composition (and the direction or control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 14: 

All notes taken by any person who attended (whether in person, telephonically, 

electronically, by video link or videoconference, or in any other manner) any meeting of the 

Debtors’ Board of Directors, or any committee, special committee or subcommittee thereof. 

REQUEST NO. 15: 

All Documents concerning the Frac Sand Industry prepared by, reviewed or considered by 

You including projections, forecasts, and analyses concerning sand producers and sand users.  

REQUEST NO. 16: 

All Documents prepared by, considered or reviewed by You after January 1, 2018 

concerning the Debtors’ capital structure, financial requirements and needs, budgets, cash 

requirements, financial projections, valuation, insolvency, the acquisition of, sales or potential 

sales of assets, actual or potential closing of facilities or discontinuance of operations of any 

facility, and potential financial restructurings or 363 sales, including all Documents set forth 

specifically below: 

a) All Documents, including communications with Insight Equity relating to the RSA 

or reflecting any other proposal for the restructuring of the Debtors, any valuation 
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analyses and/or valuation reports, fairness opinions, and asset valuation prepared 

by the Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of Directors 

or Special Restructuring Committee, reviewed by or considered by You detailing 

valuation or debt capacity analyses prepared by the Company, their advisors and/or 

Insight Equity;  

c) All Documents relating to or reflecting any analyses and/or reports on the Debtors’ 

debt capacity prepared by You or the Company, their advisors, and/or Insight 

Equity; 

d) All Documents relating to or reflecting valuation analyses of the Debtors and/or 

reports prepared by you or the Company, their advisors and/or Insight Equity in 

connection with impairment testing; 

e) All Documents relating to or reflecting any analyses performed by reviewed or 

considered by You in connection with the RSA, including any term sheets or 

proposals provided by Insight Equity, the Company and/or the Lenders, and any 

analyses conducted or presentations prepared in connection with any such term 

sheets or proposals; 

f) All Documents relating to or including any presentations or management reports 

that include key performance indicators, including but not limited to capex by 

location, maintenance capex by location, lease operating expenses by location, 

G&A, corporate expenses, abandonment programs or estimates, gathering and 

processing contract details, and prospectuses; 

g) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, carried 

interests and other rights, as applicable; 

h) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

i) All Documents relating to or reflecting the Company’s forecasts, including, but not 

limited to, asset appraisals, liquidity forecasts, cash-flow projections, business plan 

projections through 2021, audited sand reserve reports and information furnished 

to the reserve auditor for preparation of the sand reserve report or sand reserve 

databases and market studies; 

j) All Documents prepared by, reviewed or considered by You relating to or reflecting 

any industry reports or any other materials utilized in the formulation of the 

Company’s business plan; 
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k) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

l) All Documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar companies; 

m) All Documents relating to or reflecting any analyses of potential precedent 

transactions considered or reviewed by You related to the Company’s industry; 

n) All documents relating to or reflecting any communications or data provided by 

You to Ankura in connection with any valuation work that has been performed to 

date, whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject 

to Material Revision;” 

o) All Documents (i) relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and (ii) any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

p) All Documents relating to any analyses performed by the Company, or any other 

party in relation to any potential tort claims against any Person arising from or 

related to the San Antonio levee breach, including all related documents and 

communications; and 

q) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 17: 

All Documents concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration.  

REQUEST NO. 18: 

All Documents concerning in- and out-of-court restructuring alternatives explored, 

reviewed or considered by You regarding the Debtors from December 1, 2018, including, but not 

limited, to those referenced in paragraph 30 of the Gaston Declaration, through the Petition Date.  
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REQUEST NO. 19: 

All Documents concerning the Debtors’ negotiations with You or the Noteholders between 

December 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring. 

REQUEST NO. 20: 

All Documents reviewed or considered by You concerning the calculation by the Debtors 

of projections of future revenues, adjusted EBITDA, EBIT, depreciation and amortization, capital 

expenditures, net working capital, and unlevered free cash flow for use in discounted cash flow 

valuations of the Debtors as of January 1, 2018.  

REQUEST NO. 21: 

All Documents prepared, reviewed or considered by You concerning the liquidation 

analysis of the Debtors and estimated recoveries of creditor of the Debtors, including any drafts or 

preliminary analyses.  

REQUEST NO. 22: 

All Documents, including those exchanged with the Debtors or Lender(s), concerning the 

negotiation, structuring, terms and conditions of the RSA and all exhibits and appendices thereto, 

including, without limitation, the Voting Proxy, the Standstill Agreement, and the Charters of the 

Special Restructuring Committee. 

REQUEST NO. 23: 

All Documents prepared, reviewed or considered by You concerning proposals, 

negotiation, and terms and conditions concerning the treatment of the Noteholders under the RSA 

and Plan of Reorganization  
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REQUEST NO. 24: 

All Documents prepared, reviewed or considered by You concerning proposals, 

negotiations, and terms and conditions (i) concerning the treatment of general unsecured creditors 

or trade creditors under the Plan of Reorganization, including any communications prior to the 

Petition Date with any general unsecured creditor or trade creditor concerning its recovery under 

the Plan of Reorganization; and (ii) concerning the treatment of equity holders concerning their 

recoveries under the Plan of Reorganization, including any communications prior to the Petition 

Date with any equity holder concerning its recovery under the Plan of Reorganization, and 

including any documents or communications concerning the Special Restructuring Committee’s 

allocation of New Warrants between general unsecured and equity holders.  

REQUEST NO. 25: All Documents relating to any forbearance agreements between the Debtors 

and any Lender, without limitation, including all Documents relating to any meetings or 

undertakings provided for in any forbearance agreement. 

REQUEST NO. 26: 

 All Documents related to any business plans, forecasts, analyses made or performed by You 

or any Lender with respect to the transactions contemplated by the RSA, or with respect to 

alternative transactions. 

REQUEST NO. 27: 

 All Documents relating to terms, proposals, and/or offers made by Insight Equity to the 

Debtors, You and/or Lenders with respect to a purchase of lender indebtedness or any 

recapitalization and/or financial restructuring of the Debtors. 

REQUEST NO. 28: 
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 All Documents relating to HPS’s decision to purchase the indebtedness of PNC Bank, 

including communications, reports, and presentations related thereto. 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  September 6, 2019 

 Wilmington, Delaware 
POTTER ANDERSON & CORROON LLP 

 

/s/ Aaron H. Stulman     

Jeremy W. Ryan (DE Bar No. 4057) 

Christopher M. Samis (DE Bar No. 4909) 

L. Katherine Good (DE Bar No. 5101) 

Aaron H. Stulman (DE Bar No. 5807) 

1313 North Market Street, Sixth Floor 

P.O. Box 951 

Wilmington, DE  19801 

Telephone:  (302) 984-6000 

Facsimile:  (302) 658-1192 

Email: jryan@potteranderson.com 

 csamis@potteranderson.com 

 kgood@potteranderson.com 

 astulman@potteranderson.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Todd C. Meyers (admitted pro hac vice) 

David M. Posner (admitted pro hac vice) 

Kelly Moynihan (admitted pro hac vice) 

The Grace Building 

1114 Avenue of the Americas 

New York, NY  10036 

Telephone:  (212) 775-8700 

Facsimile:  (212) 775-8800 

Email:  tmeyers@kilpatricktownsend.com 

  dposner@kilpatricktownsend.com 

  kmoynihan@kilpatricktownsend.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Lenard M. Parkins (admitted pro hac vice) 

700 Louisiana Street, Suite 4300 

Houston, TX  77002 

Telephone:  (281) 809-4100 

Facsimile:  (281) 929-0797 

Email:  lparkins@kilpatricktownsend.com 

 

Counsel to the Official Committee of Unsecured Creditors 

of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

Hearing Date: September 5, 2019 at 10:00 a.m. (ET) 
Objection Deadline: August 29, 2019 at 4:00 p.m. (ET) 

 
MOTION OF OFFICIAL COMMITTEE OF UNSECURED CREDITORS  

FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE  
BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 
RULE 2004-1, AUTHORIZING AND DIRECTING THE EXAMINATION OF THE 

DEBTORS AND CERTAIN THIRD PARTIES  
 
 The Official Committee of Unsecured Creditors (the “Committee”) in the chapter 11 

cases of Emerge Energy Services, LP (“Emerge Energy,” and with its affiliated debtors-in-

possession, the “Debtors”), by and through its undersigned proposed counsel, Kilpatrick 

Townsend & Stockton LLP and Potter Anderson & Corroon LLP, hereby files this motion (the 

“Motion”),2 pursuant to section 105(a) of title 11 of the United States Code (the “Bankruptcy 

Code”), Rule 2004 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and 

Local Rule 2004-1 of the United States Bankruptcy Court for the District of Delaware (the 

“Local Rules”), seeking the entry of an order (the “Order”), substantially in the form annexed 

hereto as Exhibit A, directing (i) each of the Debtors, Insight Equity Management Company 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

2 Defined terms used in the Motion but not defined herein shall have the meaning ascribed to such terms in the First 
Day Declaration (defined below) or the Plan (defined below), as applicable. 
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LLC (collectively, with its affiliates and/or subsidiaries, “Insight Equity”), and HPS Investment 

Partners, LLC (collectively, with its affiliates and/or subsidiaries, “HPS”) to produce documents 

within their possession, custody, or control that are responsive to the applicable document 

requests attached as Annexes A, B, C, D, and E to the Order (each, a “Document Request” and, 

collectively, the “Document Requests”) by no later than September 12, 2019 at 12:00 p.m. 

(EST); (ii) Mr. Richard J. Shearer, Chief Executive Officer of the Debtors, Mr. Bryan M. Gaston, 

formerly Chief Restructuring Officer of the Debtors and now Restructuring Officer of the 

Debtors, Mr. Eugene I. Davis, Independent Director of the Debtors and one of two members of 

the Special Restructuring Committee (as defined below), Mr. William L. Transier, Independent 

Director of the Debtors and one of the two members of the Special Restructuring Committee, and 

Mr. Ted W. Beneski, in his respective capacities as both Chief Executive Officer of Insight 

Equity and Chairman of the Board of Directors of the Debtors, to appear for oral examination 

regarding the topics raised herein and in the applicable Document Requests; and (iii) HPS to 

designate an informed representative to appear for oral examination regarding the topics raised 

herein and in the applicable Document Requests. Oral examinations will be held at the offices of 

Kilpatrick Townsend & Stockton LLP, The Grace Building, 1114 Avenue of the Americas, New 

York, New York 10036, on: (i) September 25, 2019 beginning at 9:00 a.m. (EST) for Mr. Bryan 

M. Gaston; (ii) September 26, 2019 beginning at 9:00 a.m. (EST) for Mr. Eugene I. Davis; (iii) 

September 27, 2019 beginning at 9:00 a.m. (EST) for Mr. William L. Transier; (iv) October 1, 

2019 beginning at 9:00 a.m. (EST) for Mr. Ted W. Beneski; (v) October 2, 2019 beginning at 

9:00 a.m. (EST) for HPS’s informed representative; and (vi) October 3, 2019 beginning at 9:00 

a.m. (EST) for Mr. Richard J. Shearer.  In support of the Motion, the Committee respectfully 

represents as follows: 
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I. PRELIMINARY STATEMENT  

1. On or about April 18, 2019, the Debtors, their Prepetition Secured Lenders (who 

are also the DIP Lenders), and certain existing equity owners entered into a restructuring support 

agreement (the “RSA”) whereby those parties agreed upon the terms of a plan of reorganization 

and a methodology to control the implementation, prosecution, and confirmation of that plan in 

this Court.  Consistent with the RSA, and after development and approval by a newly-created 

“Special Restructuring Committee” composed of two directors hand-picked by the Prepetition 

Secured Lenders, the Debtors filed a proposed Plan containing, among other provisions, a 

miniscule-recovery “death trap” treatment for general unsecured creditors and, inexplicably, a 

recovery to existing equity.  Determining whether these provisions are legally supportable, 

whether the Debtors’ valuation, including potential recoveries from insurance proceeds, supports 

the Debtors’ proposed Plan, whether any breaches of the Debtors’ officers’ and directors’ 

fiduciary duties occurred, and whether potential lender liability or equitable subordination claims 

exist due to improper lender control and dominance are among the critical areas of inquiry that 

the Committee must explore. 

2. The discovery the Committee seeks concerns the Debtors’ business plan, 

valuation, and motivations of the RSA parties, especially since, upon information and belief, as 

early as January 2019, the Debtors believed their Prepetition Secured Lenders had started to 

aggressively dictate what the Debtors could and could not do.  The requested discovery will 

allow the Committee to gain a thorough understanding of how the Debtors ended up in chapter 

11, the drivers of the RSA and the Plan, and the legitimacy and validity of the Debtors’ proposed 

Plan and attendant value allocation among creditors.   
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3. In filing this Motion, the Committee acts as an independent fiduciary motivated 

only to obtain a full factual understanding of the Debtors’ business and losses suffered, the 

Debtors’ valuation, and the relevant conduct of the RSA parties, including, without limitation, 

the Debtors’ officers’ and directors’ potential breaches or abdication of their fiduciary duties, and 

HPS’s potential inappropriate control over the restructuring process.  Cognizant of these chapter 

11 cases’ compressed timeline, the Committee believes that proceeding under Bankruptcy Rule 

2004 is an expeditious and cost-effective tool that will enable the Committee to timely determine 

an appropriate, prudent course of action.   

4. For these reasons, and as more fully discussed herein, the Committee respectfully 

requests that the Court enter the Order granting the relief requested below. 

II. PROCEDURAL HISTORY, JURISDICTION AND VENUE 

5. On July 15, 2019 (the “Petition Date”), each of the Debtors filed voluntary 

petitions for relief under Chapter 11 of the Bankruptcy Code in the United States Bankruptcy 

Court for the District of Delaware (the “Court”).  Pursuant to sections 1107(a) and 1108 of the 

Bankruptcy Code, the Debtors continue to operate their businesses and manage their properties 

as debtors in possession.  No trustee or examiner has been appointed in these chapter 11 cases. 

6. On July 30, 2019, pursuant to section 1102 of the Bankruptcy Code, the United 

States Trustee for Region 3 (the “U.S. Trustee”) appointed five creditors to serve on the 

Committee in connection with these chapter 11 cases.  The members of the Committee are: (i) 

Trinity Industries Leasing Company; (ii) The Andersons, Inc.; (iii) Iron Mountain Trap Rock 

Co.; (iv) Greenbrier Leasing Company, LLC; and (v) BMT Consulting Group, LLC.  On that 

same date, the Committee selected Kilpatrick Townsend & Stockton LLP as its proposed 

bankruptcy counsel and Potter Anderson & Corroon LLP as its proposed Delaware counsel.  On 
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August 2, 2019, the Committee selected Province, Inc. as its proposed financial advisor and 

Miller Buckfire & Co., LLC and its affiliate Stifel, Nicolaus & Co., Inc. as its proposed 

investment banker. 

7. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157 

and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (O). Venue is proper 

in this District pursuant to 28 U.S.C. §§ 1408 and 1409. 

8. The predicates for the requested relief are section 105(a) of the Bankruptcy Code, 

Bankruptcy Rule 2004, and Local Bankruptcy Rule 2004-1. 

III. FACTUAL BACKGROUND 

9. Emerge Energy was formed in 2012 by management and affiliates of Insight 

Equity to mine, process, and distribute silica sand proppant, a key component in the hydraulic 

fracturing of oil and gas wells via facilities located in New Auburn, Wisconsin (collectively, the 

“Wisconsin Plant”) and facilities located in San Antonio, Texas (collectively, the “San Antonio 

Plant”).  See Declaration of Bryan M. Gaston, Restructuring Officer of the Debtors, in Support 

of Chapter 11 Petitions and First Day Pleadings (the “First Day Declaration”) [ECF No. 14] at ¶ 

6-8. 

A.  Rapid Growth Leads to Shuttered Facilities 

10. Although the Debtors’ business experienced rapid growth from 2012 to 2014 due 

to technological advances in the hydraulic fracturing process, demand for frac sand decreased 

during 2015 and 2016 as a result of an industry downturn due to low commodity prices.  See id. 

at ¶ 26.  Commodity prices stabilized, however, leading to an improvement in drilling activity 

during the third quarter of 2016.  See id. at ¶ 27.  In April 2017, the Debtors acquired the San 

Antonio Plant, which had operated as a small sand mine for decades; the San Antonio Plant 
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suffered from several complications and continues to produce below the facility’s nameplate 

capacity, despite reasonably strong customer demand and pricing.  See id. at ¶ 28.   

11. By mid-2018, the market for frac sand softened due to a decline in well 

completion activities resulting from the exhaustion of capital budgets for oil and gas exploration 

and production companies.  See id. at ¶ 27.  In May 2018, the Debtors obtained a mine site in 

Kingfisher, Oklahoma and began construction of a 1.5 million-ton sand facility (the “Oklahoma 

Project”), but, after a further decline in market price, as well as delays and complications in the 

commissioning and ramp-up of the San Antonio Plant, the Debtors discontinued work on the 

Oklahoma Project in January 2019, incurring $15.2 million in expenses, of which $7.3 million 

remains unpaid.  See id. at ¶ 29 n.8.  On May 15, 2019, the Debtors announced the closure of 

three of the five facilities at the Wisconsin Plant effective May 31, 2019.  See id. ¶ 22. 

B.  Secured Indebtedness Amount and Terms Leads to Restructuring Considerations 

12. The Debtors (other than Emerge Energy Services GP LLC and Emerge Energy 

Services Finance Corporation) are parties to the Second Amended and Restated Revolving Credit 

and Security Agreement, dated as of January 5, 2018 (the “Revolving Loan Agreement”), as 

amended, with HPS as administrative and collateral agent, and the lenders party thereto from 

time to time (the “Revolving Loan Lenders”).  See id. at ¶ 23.  The original agent and lender 

under the Revolving Loan Agreement was PNC Bank, but, on or about March 15, 2019, HPS and 

certain other Noteholders (defined below) purchased 100% of the obligations outstanding under 

the Revolving Loan Agreement pursuant to the Intercreditor Agreement (defined below).  See id. 

at ¶ 23 n.6.  Due to the buyout, the Revolving Loan Lenders and the majority Noteholder are 

affiliates or controlled funds of each other (collectively, the “Prepetition Secured Parties”).  See 

id.   
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13. The Debtors (other than Emerge Energy Services GP LLC and Emerge Energy 

Services Finance Corporation) are parties to the Notes Purchase Agreement, dated as of January 

5, 2018 (the “Notes Purchase Agreement”), as amended, with HPS as administrative and 

collateral agent, and the noteholders party thereto from time to time (the “Noteholders”).  See id. 

at ¶ 24.  According to the Debtors, these obligations are secured by second priority interests in, 

and liens upon, substantially all of the Debtors’ assets, which liens are junior in priority to the 

security interests and liens arising in connection with the Revolving Loan Agreement pursuant to 

the Intercreditor Agreement dated as of January 5, 2018 (the “Intercreditor Agreement”).  See 

id.3   

14. As stated above, the softening of the frac sand market in 2018 increasingly 

strained the Debtors’ operations and prevented them from meeting certain financial covenants 

and complying with certain other terms under the Revolving Loan Agreement and the Notes 

Purchase Agreement.  See id. at 30.  As a result of these defaults, the Debtors entered into a 

series of monthly forbearance agreements with the Revolving Loan Lenders and the Noteholders 

beginning on December 31, 2018.  See id.  Pursuant to these forbearance agreements, the 

Debtors retained, among others: (i) Ankura Consulting Group, LLC (“Ankura”) to provide 

interim management services to the Debtors; and (ii) Bryan M. Gaston, who served as Chief 

Restructuring Officer from January 23, 2019 through June 28, 2019 and as Restructuring Officer 

from that date forward.  

                                                 
3 As presented in the First Day Declaration, although the Committee has not yet determined that substantially all assets 
are, in fact, pledged, and that liens and priority interests are properly perfected. 
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C.  The Debtors’ Restructuring Leads to a Special Restructuring Committee 

15. The Debtors engaged in negotiations with their lenders and equity sponsor 

regarding a restructuring and subsequently entered into the RSA, dated as of April 18, 2019, by 

and among the Debtors, Insight Equity, HPS, and the Noteholders, pursuant to which the parties 

agreed on a restructuring path for the Debtors.  In particular, the RSA created a special 

committee of the board of directors (the “Special Restructuring Committee”) that was 

empowered with control and decision-making authority for the Debtors to approve4 and 

implement the terms of the RSA’s restructuring on terms that the Special Restructuring 

Committee determined to be necessary in order to confirm a chapter 11 plan.  See id. at 33.  

Upon information and belief, the Special Restructuring Committee has two members that were 

allegedly elected from a “slate” of candidates selected by and acceptable to the secured lenders: 

Mr. Eugene I. Davis and Mr. William L. Transier. 

16. On July 25, 2019, the Debtors filed the (i) Joint Plan of Reorganization for 

Emerge Energy Services LP and Its Affiliate Debtors under Chapter 11 of the Bankruptcy Code 

(the “Plan”) [ECF No. 98]; and the (ii) Disclosure Statement for the Joint Plan of Reorganization 

for Emerge Energy Services LP and Its Affiliate Debtors under Chapter 11 of the Bankruptcy 

Code (the “Disclosure Statement”) [ECF No. 99]. 

17. The Plan contemplates, among other things, the following transactions, including 

a so-called “death trap” provision contingent on whether general unsecured creditors in Class 6 

accept or reject the Plan: 

                                                 
4 Specifically, the Special Restructuring Committee was required to enter into a voting and standstill agreement with 
Emerge Energy Services Holdings LLC as a condition precedent to the effectiveness of the RSA, pursuant to which 
Emerge Energy Services Holdings LLC executed and delivered to the Special Restructuring Committee an irrevocable 
voting proxy that empowered the Special Restructuring Committee to implement the terms of the RSA.  
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• On the Effective Date, Reorganized Emerge LP will issue the New Limited 

Partnership Interests as follows:  

o (a), if Class 6 (General Unsecured Claims) votes to reject the Plan, then 

100% to Holders of Allowed Prepetition Notes Claims, prior to dilution by 

the Management Incentive Plan Equity;  

o (b) if Class 6 votes to accept the Plan, then 95% to Holders of Allowed 

Prepetition Notes Claims and 5% to Holders of Allowed General 

Unsecured Claims, in each case prior to dilution by the Management 

Incentive Plan Equity and any issuances pursuant to the New Warrants; 

and 

• On the Effective Date, and only if Class 6 (General Unsecured Claims) votes to 

accept the Plan, Reorganized Emerge LP will issue the New Warrants as follows: 

10% to Holders of Allowed General Unsecured Claims and 5% to Holders of 

Allowed Old Emerge LP Equity Interests. 

Disclosure Statement § 1.A.2.    

IV. RELIEF REQUESTED 

18. By this Motion, the Committee seeks entry of an order, substantially in the form 

attached hereto as Exhibit A, directing: (i) the Debtors to produce documents within their 

possession, custody, or control that are responsive to the Document Requests attached as 

Annex A to the Order; (ii) Insight Equity to produce documents within its possession, custody, or 

control that are responsive to the Document Requests attached as Annex B to the Order; 

(iii) HPS to produce documents within its possession, custody, or control that are responsive to 

the Document Requests attached as Annex C to the Order; (iv) Mr. Eugene I. Davis, in his 

individual and respective capacities as both director of the Debtors and a member of the Special 

Restructuring Committee, to produce documents within his possession, custody, or control that 

are responsive to the Document Requests attached as Annex D to the Order; and (v) Mr. William 

L. Transier, in his individual and respective capacities as both director of the Debtors and a 
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member of the Special Restructuring Committee, to produce documents within his possession, 

custody, or control that are responsive to the Document Requests attached as Annex E to the 

Order.  The Committee requests that responses to the Document Requests and document 

production be delivered to the attention of David M. Posner, Kilpatrick Townsend & Stockton 

LLP, The Grace Building, 1114 Avenue of the Americas, New York, New York 10036, by no 

later than September 12, 2019 at 12:00 p.m. (EST). 

19. The Committee further seeks entry of an order (i) directing Mr. Richard J. 

Shearer, Chief Executive Office of the Debtors, Mr. Bryan M. Gaston, Restructuring Officer of 

the Debtors, Mr. Eugene I. Davis, independent director of the Debtors and member of the Special 

Restructuring Committee, Mr. William L. Transier, independent director of the Debtors and 

member of the Special Restructuring Committee, and Mr. Ted W. Beneski, in his respective 

capacities as both Chief Executive Officer of Insight Equity and Chairman of the Board of 

Directors of the Debtors, to appear, and (ii) directing HPS to designate an informed 

representative to appear, for oral examination regarding the matters raised in this Motion and the 

documents requested by the Committee, at the offices of Kilpatrick Townsend & Stockton LLP, 

The Grace Building, 1114 Avenue of the Americas, New York, New York 10036, on: (i) 

September 25, 2019 beginning at 9:00 a.m. (EST) for Mr. Bryan M. Gaston; (ii) September 26, 

2019 beginning at 9:00 a.m. (EST) for Mr. Eugene I. Davis; (iii) September 27, 2019 beginning 

at 9:00 a.m. (EST) for Mr. William L. Transier; (iv) October 1, 2019 beginning at 9:00 a.m. 

(EST) for Mr. Ted W. Beneski; (v) October 2, 2019 beginning at 9:00 a.m. (EST) for HPS’s 

informed representative; and (vi) October 3, 2019 beginning at 9:00 a.m. (EST) for Mr. Richard 

J. Shearer. 
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V. REQUESTED EXAMINATION 

20. The Prepetition Secured Parties, who are also the DIP Lenders, and the Debtors, 

acting through the Special Restructuring Committee, seek to effectuate their pre-negotiated RSA 

through the proposed Plan, which will turn over substantially all (or, pursuant to the “death trap,” 

potentially all) of the reorganized Debtors’ equity to the Prepetition Secured Parties.  Even if the 

Prepetition Secured Parties are determined to be oversecured, the Prepetition Secured Parties are 

still slated to receive, among other things, 95% of the reorganized Debtors’ equity (and possibly 

100% of the equity) and broad sweeping releases, all within eighty-five (85) days of the Petition 

Date.  Unsecured creditors (potentially owed in excess of $300 million), in contrast, are, at best, 

slated to share in 5% of the reorganized Debtors’ equity and out-of-the-money warrants, but only 

if such creditors acquiesce to the death trap and vote in favor of the Plan.   

21. The Disclosure Statement was filed on July 25, 2019, but the Debtors have not yet 

filed motions seeking this Court’s approval of same.  The date by which parties must file 

objections to the Disclosure Statement is August 29, 2019.  The contemplated hearing to approve 

the Disclosure Statement is scheduled for September 5, 2019, and, while the Committee believes 

there are gaping infirmities in the Plan that render it patently unconfirmable, thereby 

necessitating that the Disclosure Statement must not be approved, objections to the Disclosure 

Statement and Plan (which the Committee will undoubtedly file) embody concerns necessarily 

left for a future date.  What cannot wait, however, is the Committee’s need to proactively seek 

and promptly obtain discovery to understand the foundation of these chapter 11 cases and the 

decision-making process that went into formulating the underpinnings of the RSA and the Plan 

by the Debtors, the Prepetition Secured Lender—HPS, the equity sponsor—Insight Equity, the 

Debtors’ board of directors, and the Special Restructuring Committee.  This information is 
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critical to allow the Committee to prepare its view of valuation, the business plan, and the 

proposed Plan and mount a vigorous challenge to the Plan, if the Committee deems it 

appropriate.  Given that confirmation is likely to be scheduled for October 8, 2019, that leaves 

the Committee only about six weeks post-Disclosure Statement hearing to discharge its fiduciary 

duties in connection with its challenge rights and the Plan process.5  The Committee has tailored 

its requests to three key aspects of these chapter 11 cases.  

22. First, the Committee must understand the Debtors’ valuation and liquidation 

analyses, including the underlying assumptions and past and current projections, in order to form 

its own views regarding the same.  An in-depth examination of the Debtors’ enterprise value will 

reveal whether the proposed Plan provides for legally permissible recoveries to general 

unsecured creditors.  Examining the Debtors’ records will also allow the Committee to explore 

the impact of insurance proceeds to be recovered in connection with the San Antonio levee 

breach on the Debtors’ enterprise value, and thus unsecured creditors’ entitlement under any plan 

of reorganization.    

23. Second, the Committee must understand the role the Special Restructuring 

Committee has played throughout the restructuring process, as well as the circumstances of its 

empowerment.  In particular, the Committee must inquire into whether the “old” board’s 

abdication is legally actionable.6  The Committee must gain confidence that such directors’ 

decisions have been, and continue to be, “based entirely on the corporate merits of the 

                                                 
5 Irrespective of what the Committee hopes will be full and prompt cooperation from the Debtors, Insight Equity, and 
HPS, and notwithstanding the gratuitously imposed milestones in the DIP Facility by the putative future owner of the 
Debtors, the Committee may seek a continuance of the confirmation hearing, if necessary, to properly challenge the 
elimination of potentially hundreds of millions of unsecured debt for virtually no consideration. 

6 This is particularly relevant here as the Plan proposes to release all current and former officers and directors of the 
Debtors.  See Plan § 10(b)(2). 
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transaction and [are] not influenced by personal or extraneous considerations.”  Schoon v. Smith, 

953 A.2d 196, 207 n.41 (Del. 2008) (quoting Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 

362) (Del. 1993).   

24. Third, the Committee must gain clarity into HPS’s and Insight Equity’s roles and 

conduct in the restructuring process and their control over the Debtors throughout that process.  

The Committee, as an estate fiduciary, is the only party properly positioned to shine sunlight into 

dark rooms, and by so doing ensure that the Plan as proposed fairly treats all parties, not just 

those closest to the Debtors and the Special Restructuring Committee. 

25. The Committee acts on a currently compressed timeline, as the Debtors anticipate 

seeking confirmation of the Plan in less than sixty (60) days from the date hereof.  The 

Committee does not have time for slow-paced document production by intransigent parties or 

resistance to voluntary depositions if it is to timely and fully understand the Debtors’, HPS’s, and 

Insight Equities’ motivations and resulting decisions.  As it stands, the Committee’s proposed 

schedule leaves little time for the Committee to potentially object to confirmation of the Plan.  It 

is for this reason that the Committee moves under Bankruptcy Rule 2004 as opposed to seeking a 

fully-consensual, informal discovery process. 

26. For these reasons, the Committee seeks to obtain information from the Debtors, 

HPS, Insight Equity, Mr. Davis, and Mr. Transier by way of examinations and document 

productions as set forth in the attached Exhibits A, B, C, D, and E. 

27. By way of example, the Committee seeks this information to explore, evaluate, 

and analyze: (i) the Debtors’, Insight Equity’s, and HPS’s decisions to enter into and implement 

the Revolving Loan Agreement and the Notes Purchase Agreement, particularly relevant here 

given HPS’s buyout of PNC Bank (gaining control of the first lien debt) and subsequent 
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designation of directors for the Debtors’ board; (ii) the Debtors’, Insight Equity’s, and HPS’s 

decisions to enter into the RSA, particularly given the creation of the Special Restructuring 

Committee thereunder and the requirement that such committee members be acceptable to the 

secured lenders, (iii) the Debtors’, Insight Equity’s, and HPS’s role and decision-making process 

behind closure of certain of the Debtors’ facilities; (iv) whether any of the Debtors’ property is 

unencumbered, which may provide for enhanced recoveries to general unsecured creditors; 

(v) the Debtors’, Insight Equity’s, and HPS’s decision-making process behind the proposed Plan, 

as well as the Plan’s current mechanism by which old equity holders receive recoveries, despite 

woeful recoveries for unsecured creditors; and (vi) whether the Debtors’ insurance policies 

covering the multi-million damages suffered by the Debtors related to the San Antonio Plant’s 

levee breach may generate recoveries to general unsecured creditors.  These efforts will ensure 

that the Debtors’ restructuring pursuant to the RSA proceeds transparently in this Court.    

VI. GROUNDS FOR RELIEF 

28. A committee appointed in a chapter 11 case “may . . . investigate the acts, 

conduct, assets, liabilities, and financial condition of the debtor, the operation of the debtor’s 

business . . . and any other matter relevant to the case or to the formulation of a plan” and 

“perform such other services as are in the interest of those represented.”  11 U.S.C. § 1103(c)(2), 

(5). 

29. Bankruptcy Rule 2004 provides that, on the motion of any party in interest, the 

Court may order an examination of, and the production of documentary evidence by, any entity 

concerning any matter relating “to the acts, conduct, or property or to the liabilities and financial 

condition of the debtors, or to any matter which may affect the administration of the debtor’s 

estate.”  Fed. R. Bankr. P. 2004(b).  The examination “may also relate to the operation of any 
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business and the desirability of its continuance, the source of any money or property acquired or 

to be acquired by the debtor for purposes of consummating a plan and the consideration given or 

offered therefor, and any matter relevant to the case or to the formulation of a plan.”  Id. 

30. Accordingly, Bankruptcy Rule 2004 permits any party with an interest in the 

bankruptcy estate to conduct an examination of any matter affecting the administration of the 

estate or the formulation of a plan.  Fed. R. Bankr. P. 2004(b); In re Teleglobe Commc’ns Corp., 

493 F.3d 345, 354 n.6 (3d Cir. 2007).  The goals of Rule 2004 examinations include 

“discovering assets, examining transactions, and determining whether wrongdoing has 

occurred.”  In re Wash. Mutual, Inc., 408 B.R. 45, 50 (Bankr. D. Del. 2009) (quoting In re Enron 

Corp., 281 B.R. 836, 840 (Bankr. S.D.N.Y. 2002)); see In re Recoton Corp., 307 B.R. 751, 755 

(S.D.N.Y. 2004). 

31.  “The scope of a Rule 2004 examination is ‘unfettered and broad.’”  Wash. 

Mutual, Inc., 408 B.R. at 49 (quoting In re Bennett Funding Group, Inc., 203 B.R. 24, 28 (Bankr. 

N.D.N.Y. 1996)); see In re Countrywide Home Loans, Inc., 384 B.R. 373, 400 (Bankr. W.D. Pa. 

2008).  Indeed, the broad scope of Rule 2004 has been described as permitting a “fishing 

expedition.”  See 2435 Plainfield Ave., Inc. v. Twp. of Scotch Plains (In re 2435 Plainfield Ave), 

223 B.R. 440, 456 (Bankr. D.N.J. 1998) (citations omitted); In re Drexel Burnham Lambert 

Group, 123 B.R. 702, 711 (Bankr. S.D.N.Y. 1991); Keene Corp. v. Johns-Manville Corp. (In re 

Johns-Manville Corp.), 42 B.R. 362, 364 (S.D.N.Y. 1984). 

32. This broad scope extends to any third parties who have a relationship with the 

Debtors and includes the designation of an informed person to appear for an oral examination.  

Ionosphere Clubs, Inc. v. Am. Nat Bank and Trust Co. of Chicago (In re Ionosphere Clubs, Inc.), 

156 B.R. 414, 432 (S.D.N.Y. 1993), aff’d, 17 F.3d 600 (2d Cir. 1994) (“Because the purpose of 
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the Rule 2004 investigation is to aid in the discovery of assets, any third party who can be shown 

to have a relationship with the debtor can be made subject to a Rule 2004 investigation.”); In re 

Wilcher, 56 B.R. 428, 433 (Bankr. N.D. Ill. 1985) (stating that Rule 2004 examination “may 

extend to creditors and third parties who have had dealings with the debtor”) (citations omitted); 

In re Analytical Sys., Inc., 71 B.R. 408, 412 (Bankr. N.D. Ga. 1987) (“The application of the 

discovery device of Bankruptcy Rule 7030 (Fed. R. Civ. P. 30), for a corporation to designate 

and inform persons to testify on its behalf to Bankruptcy Rule 2004 examinations is both 

consistent with and assists in the accomplishment of expeditious administration.”); see also In re 

Mittco, Inc., 44 B.R. 35, 36 (Bankr. D. Wis. 1984) (“Where there is a showing that the purpose 

of the examination is to enable a party to probe into matters which may lead to the discovery of 

assets by examining not only the debtor, but also other witnesses, such inquiry is allowed.”). 

33. The Committee unquestionably meets the threshold for permitting the requested 

Rule 2004 discovery to proceed.  The requests for discovery by the Committee here are in 

furtherance of the Committee’s statutory duty to investigate the conduct of the relevant parties to 

determine whether that conduct can form the basis for seeking recoveries on behalf of the 

Debtors’ estates.  The Committee has identified categories of discovery and documents to be 

produced for the Committee to review in preparation of the requested oral examinations, all to 

timely facilitate the Committee’s above-described investigations.  

34. Given the compressed schedule for approval of the Debtors’ Disclosure Statement 

and confirmation of the Plan, the Committee seeks a deadline for the parties’ production of 

documents that is seven (7) days from the service of subpoenas requesting same, and a deadline 

for oral examinations that is fourteen (14) days from the service of subpoenas requesting same. 
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VII. CERTIFICATION OF COMPLIANCE WITH LOCAL RULE 2004-1 

35. On August 21, 2019, counsel for the Committee furnished a list of discovery 

topics, details of the areas of inquiry, and the individuals proposed to be deposed to counsel for 

the Debtors, HPS, and Insight Equity.7  The Committee suggested that the parties conduct “meet 

and confer” sessions on August 22, 2019 in an attempt to address and resolve the Committee’s 

Discovery Requests.  On August 22, 2019, the Committee followed up on the requests to meet 

and confer.  At the time of filing of this Motion, neither HPS nor the Debtors availed itself of the 

Committee’s invitation to meet and confer.  The Committee did meet and confer with counsel to 

Insight Equity, but were unable to agree on the scope and timing of the Committee’s Discovery 

Requests.   

36. Given the compressed schedule8 imposed on the Committee in these chapter 11 

cases, the Committee respectfully requests that the Court conclude that the requirements of Local 

Bankruptcy Rule 2004-1 have been satisfied in this instance.  The Committee will continue its 

efforts to reach a resolution with respect to the document requests and electronic discovery 

search terms with the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier in advance of 

any hearing on this Motion. 

VIII. NO PRIOR REQUEST AND RESERVATION OF RIGHTS 

37. No previous request for the relief sought herein has been made to this Court or 

any other court.  The Committee reserves the right to apply to the Court to seek additional 

discovery in connection with these matters. 

                                                 
7 The Committee has been informed that the Special Restructuring Committee does not have independent counsel. 

8 This Motion must be heard no later than the omnibus hearing scheduled for September 5, 2019, as delay would 
jeopardize the Committee’s ability to obtain discovery on a timeframe sufficient for the Committee to mount a 
meaningful challenge to the proposed Plan. 
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IX. NOTICE 

38. Notice of the Motion has been given to the following parties, or, in lieu thereof, to 

their counsel, if known: (i) the Debtors; (ii) the Office of the U.S. Trustee; (iii) HPS Investment 

Partners, LLC; (iv) Insight Equity Management Company LLC; and (v) any party who has filed 

a formal requests for notice in these Chapter 11 Cases pursuant to Bankruptcy Rule 2002.  The 

Committee submits that, in light of the nature of the relief requested and the circumstances 

surrounding these Chapter 11 Cases, no other or further notice is required or necessary. 

WHEREFORE the Committee respectfully requests that the Court: (a) enter an 

order, substantially in the form attached hereto as Exhibit A, granting this Motion and directing 

(i) each of the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier to timely produce 

documents within their possession, custody, or control that are responsive to the applicable 

Document Request; and (ii) Mr. Richard J. Shearer, Mr. Bryan M. Gaston, Mr. Eugene I. Davis, 

Mr. William L. Transier, Mr. Ted W. Beneski, and an informed representative from HPS to 

appear for oral examination regarding the topics raised herein and in the Document Requests; 

and (b) grant such other and further relief as it deems just and proper. 

 

[Remainder of Page Left Intentionally Blank]  
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Dated:  August 22, 2019 
 Wilmington, Delaware 

Respectfully submitted, 
 
POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IMPAC 6354092v.1 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 
In re: 
 
EMERGE ENERGY SERVICES LP, et al.,1 

   
  Debtors. 

) 
) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-11563 (KBO) 
 
(Jointly Administered) 
 
Hearing Date: September 5, 2019 at 10:00 a.m. (ET) 
Objection Deadline: August 29, 2019 at 4:00 p.m. (ET)  

NOTICE OF MOTION OF OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE 

BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 
RULE 2004-1, AUTHORIZING AND DIRECTING THE EXAMINATION OF THE 

DEBTORS AND CERTAIN THIRD PARTIES 
 
PLEASE TAKE NOTICE that the Official Committee of Unsecured Creditors 

(the  “Committee”) appointed in the chapter 11 cases of the above-captioned debtors and debtors 

in possession (collectively, the “Debtors”) filed the Motion of Official Committee Of Unsecured 

Creditors for an Order, Pursuant to Section 105(a) of the Bankruptcy Code, Bankruptcy Rule 

2004, and Local Bankruptcy Rule 2004-1, Authorizing and Directing the Examination of the 

Debtors and Certain Third Parties (the “Motion”) with the United States Bankruptcy Court for 

the District of Delaware (the “Court”).  

PLEASE TAKE FURTHER NOTICE that objections to the Motion, if any, must be in 

writing, filed with the Clerk of the United States Bankruptcy Court for the District of Delaware, 

3rd Floor, 824 North Market Street, Wilmington, Delaware 19801, on or before August 29, 2019 

at 4:00 p.m. (ET) (the “Objection Deadline”) and served upon and received by the undersigned 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, 
are: Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109. 
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IMPAC 6354092v.1 

proposed attorneys for the Committee. 

PLEASE TAKE FURTHER NOTICE that, if any objections to the Motion are received, 

the Motion and such objections shall be considered at a hearing before the Honorable Karen B. 

Owens at the Bankruptcy Court, 824 Market Street, 6th Floor, Courtroom 2, Wilmington, Delaware 

19801 on September 5, 2019 at 10:00 a.m. (ET). 

IF NO OBJECTIONS TO THE MOTION ARE TIMELY FILED, SERVED AND 

RECEIVED IN ACCORDANCE WITH THIS NOTICE, THE BANKRUPTCY COURT 

MAY GRANT THE RELIEF REQUESTED IN THE MOTION WITHOUT FURTHER 

NOTICE OR HEARING. 

 
 

[Remainder of Page Left Intentionally Blank]  
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IMPAC 6354092v.1 

Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

Re: Docket No. ___ 

ORDER GRANTING MOTION OF OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE 

BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 
RULE 2004-1, AUTHORIZING AND DIRECTING THE PRODUCTION OF 

DOCUMENTS AND THE EXAMINATION OF  
THE DEBTORS AND CERTAIN THIRD PARTIES 

Upon the motion of the Official Committee of Unsecured Creditors of Emerge Energy 

Services, LP (the “Committee”) pursuant to section 105(a) of the Bankruptcy Code, Rule 2004 of 

the Federal Rules of Bankruptcy Procedures, and Local Rule 2004-1 of the United States 

Bankruptcy Court for the District of Delaware, seeking the entry of an order directing the 

examination of the Debtors, certain third parties and individuals, and the production of 

documents (the “Motion”),2 and this matter being a core proceeding pursuant to 28 U.S.C. 

§ 157(b)(2)(B); and upon consideration of the Motion; and due and proper notice of the Motion 

having been given, it is hereby  

ORDERED that the Motion is granted; and it is further  

                                                           
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

2 Capitalized terms not otherwise defined in this Order shall have the meaning given to them in the Motion. 
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ORDERED that the Committee is authorized to issue and serve subpoenas to the 

Debtors, Insight Equity, HPS, Mr. Eugene I. Davis, and Mr. William L. Transier for the 

production of documents, electronically stored information, or tangible things responsive to 

requests relating to the Document Requests described in the Motion and this Order; and it is 

further 

ORDERED that the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier 

shall produce documents in accordance with this Order on or before a date that is seven (7) days 

from the service of such subpoenas unless otherwise ordered by the Court; and it is further 

ORDERED that the Committee is authorized to issue and serve subpoenas for oral 

examinations on the Debtors, Insight Equity, and HPS, and on the individuals identified in the 

next ordering paragraph; and it is further 

ORDERED that Mr. Richard Shearer, Mr. Bryan M. Gaston, Mr. Eugene I. Davis, 

Mr. William L. Transier, Mr. Ted W. Beneski, and an HPS-designated representative shall each 

appear for examination on or before a date that is seven (7) days from the service of such 

subpoenas unless otherwise ordered by the Court; and it is further 

ORDERED that the Court shall retain jurisdiction with respect to any matters, 

claims, rights or disputes arising from or related to the implementation of this Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO THE DEBTORS 
 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York  10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion.  

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 
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employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means the Debtors as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  
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ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.    

REQUEST NO. 4: 

All Documents sufficient to determine the value, terms and conditions of any settlement 

between the Debtors and any creditor of, or claimant against, any of the Debtors within one year 

prior to the Petition Date.  

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

All Documents concerning the Debtor’s customer base’s current or prospective capital 

programs, plants, and/or completion activity level concerning demand for oil and gas produced 
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by the hydraulic fracturing process in Texas, Oklahoma, or other drilling venues serviced by the 

Debtors.  

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 

January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 
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a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii)  

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 
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the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.   

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 

Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  
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REQUEST NO. 17: 

All Documents concerning any transfers or distributions of cash or other assets to any 

Insiders or to any non-Insider holders of equity.  

REQUEST NO. 18: 

All Documents provided to Ankura by the Debtors or received from Ankura by the 

Debtors prior to the Petition Date. 

REQUEST NO. 19:  

All Documents relating to any forbearance agreements, the RSA, and any exhibits and  

appendices thereto, including with respect to any meetings or communications with any Lender 

or Lender representative during, or prior to, any forbearance periods under any forbearance 

agreement. 

REQUEST NO. 20:  

All Documents relating to any communication, direction, or instruction by any Lender to  

the Debtors or a Debtor representative regarding the conduct of the Debtors’ business, any 

business plan of the Debtors, the use of cash (including payments to any third party), the 

acquisition or disposition of any asset, and negotiations with any railcar or other lessor of assets 

to the Debtors. 

REQUEST NO. 21:  

All Documents relating to any communications, reports, or presentations of any kind by 

the Debtors, or any other person on the Board of Directors of the Debtors, or member of any 

such Board of Directors, to any Lender, or to Insight Equity with respect to Document Requests 

Nos. 30 and 31. 
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REQUEST NO. 22: 

 All Documents relating to any terms or proposals for any debt and/or equity restructuring 

or recapitalization between the Debtors and the Lenders. 

REQUEST NO. 23: 

All Documents relating to any terms or proposals to the Debtors, or any Board of 

Directors of the Debtors, from any non-Lender Person regarding any business combination, debt 

and/or equity infusion. 

REQUEST NO. 24:   

 All Documents relating to the Special Restructuring Committee and its duties and/or roles, 

from its creation under the RSA to the present, including its fiduciary duties after the Petition 

Date. 

REQUEST NO. 25:    

 All Documents relating to why the Special Restructuring Committee did not and does not 

have its own independent legal counsel, distinct from and/or in addition to the Debtors’ and 

Lenders’ counsel, with respect to negotiations concerning the RSA, including all exhibits and 

appendices thereto. 

REQUEST NO. 26: 

 All Documents concerning federal and/or state tax consequences related to any aspect of 

the Debtors’ restructuring process. 

REQUEST NO. 27: 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 
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and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 

e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;   

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;   

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 
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k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;   

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) All Documents related to breaches, repairs, and/or inspections related to the San 

Antonio Plan.  

n) All Documents related to breaches, repairs, and/or inspections related to the 

Oklahoma Project. 

      

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al.  
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS BY THE OFFICIAL 

COMMITTEE OF UNSECURED CREDITORS TO INSIGHT EQUITY 
 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

l. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

w. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

x. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

y. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 
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employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

z. “NWS” means northern white sand. 

aa. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

bb. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

cc. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

dd. “Petition Date” means July 15, 2019. 

ee. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

ff. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

gg. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

hh. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

ii. “You” or “your” means Insight Equity as defined above. 

jj. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  
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ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.    

REQUEST NO. 4: 

All Documents sufficient to determine the value, terms and conditions of any settlement 

between the Debtors and any creditor of, or claimant against, any of the Debtors within one year 

prior to the Petition Date.  

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

All Documents concerning the Debtor’s customer base’s current or prospective capital 

programs, plants, and/or completion activity level concerning demand for oil and gas produced 
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by the hydraulic fracturing process in Texas, Oklahoma, or other drilling venues serviced by the 

Debtors.  

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 

January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 
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a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 

Case 19-11563-KBO    Doc 246-4    Filed 08/22/19    Page 12 of 18Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 299 of 1010



12 
 

k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii)  

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 
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the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.   

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 

Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  
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REQUEST NO. 17: 

All Documents concerning any transfers or distributions of cash or other assets to any 

Insiders or to any non-Insider holders of equity.  

REQUEST NO. 18: 

All documents provided to Insight Equity by the Debtors or received from Insight Equity 

by the Debtors prior to the Petition Date. 

REQUEST NO. 19: 

 All Documents related to Insight Equity’s investment in Emerge Energy (and the value 

thereof), made, finalized, or considered by Insight Equity in each of calendar years 2016, 2017, 

2018, and 2019. 

REQUEST NO. 20:  

 All Documents related to the negotiation and execution of the RSA, including its exhibits 

and appendices. 

REQUEST NO. 21:  

 All Documents relating to the Special Restructuring Committee and the relinquishment of 

control of RSA-related transactions by the Debtors and/or the Emerge Energy Board of Directors 

to the Special Restructuring Committee, and the factors considered by Insight Equity with 

respect to such relinquishment of control. 

REQUEST NO. 22: 

 All documents relating to any proposals made by Insight Equity to Emerge Energy and/or 

the Lenders, or considered or developed by Insight Equity for a restructuring of Emerge Energy 

as an alternative to the RSA. 
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REQUEST NO. 23: 

 All Documents relating to Insight Equity’s efforts to include any recovery for itself and  

other existing equity holders of Emerge Energy by means of the RSA. 

REQUEST NO. 24: 

 All Documents concerning federal, state, and local tax consequences related to any aspect 

of the Debtors’ restructuring process. 

REQUEST NO. 25: 

 All documents referenced in Document Requests 1-24 prepared for, in reference to, or 

shared with HPS, whether inclusive or exclusive of the Debtors, whether internal or external. 

 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO HPS 
 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 
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persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means HPS as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  
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ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.    

REQUEST NO. 4: 

All Documents sufficient to determine the value, terms and conditions of any settlement 

between the Debtors and any creditor of, or claimant against, any of the Debtors within one year 

prior to the Petition Date.  

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

All Documents concerning the Debtor’s customer base’s current or prospective capital 

programs, plants, and/or completion activity level concerning demand for oil and gas produced 
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by the hydraulic fracturing process in Texas, Oklahoma, or other drilling venues serviced by the 

Debtors.  

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 

January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 
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a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii)  

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 

Case 19-11563-KBO    Doc 246-5    Filed 08/22/19    Page 14 of 18Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 319 of 1010



14 
 

the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.   

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 

Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  
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REQUEST NO. 17: 

All Documents concerning any transfers or distributions of cash or other assets to any 

Insiders or to any non-Insider holders of equity.  

REQUEST NO. 18: 

All Documents provided to HPS by the Debtors or received from HPS by the Debtors 

prior to the Petition Date. 

REQUEST NO. 19: 

 All Documents relating to any forbearance agreements between the Debtors and any 

Lender, without limitation, including all Documents relating to any meetings or undertakings 

provided for in any forbearance agreement. 

REQUEST NO. 20: 

 All Documents relating to the RSA, and any negotiations thereof, and all exhibits and 

appendices to the RSA, including, without limitation, with respect to the Voting Proxy, the 

Standstill Agreement, and the Charters of the Special Restructuring Committee. 

REQUEST NO. 21:  

 All Documents relating to the Lenders’ valuation of the Debtors’ business, or any part 

thereof, or any asset or assets of the Debtors. 

REQUEST NO. 22: 

 All Documents related to the Special Restructuring Committee and its members as 

composed pursuant to the RSA, including its exhibits and appendices. 
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REQUEST NO. 23: 

 All Documents related to any business plans, forecasts, analyses made or performed by 

any Lender with respect to the transactions contemplated by the RSA, or with respect to 

alternative transactions. 

REQUEST NO. 24: 

 All Documents relating to terms, proposals, and/or offers made by Insight Equity to the 

Debtors and/or Lenders with respect to a purchase of lender indebtedness or any recapitalization 

and/or financial restructuring of the Debtors. 

REQUEST NO. 25: 

 All Documents relating to HPS’s purchase of the indebtedness of PNC Bank, including, 

but not limited to, all communications, reports, and presentations. 

REQUEST NO. 26: 

 All documents referenced in Document Requests 1-25 prepared for, in reference to, or 

shared with Insight Equity, whether inclusive or exclusive of the Debtors, whether internal or 

external. 

 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS  
TO EUGENE I. DAVIS  

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC,, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 
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persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or the non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means Eugene I. Davis in his individual and respective 

capacities as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 

Case 19-11563-KBO    Doc 246-6    Filed 08/22/19    Page 8 of 15Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 331 of 1010



8 
 

8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

 All Documents relating to the relationship of any Special Restructuring Committee 

member with any Lender prior to, or after, entering into the RSA, including any discussions with 

any Lender with respect to serving on such Special Restructuring Committee, as provided in the 

RSA. 

REQUEST NO. 2: 

 All Documents relating to the Special Restructuring Committee’s role, function, and 

fiduciary duties to the bankruptcy estates of the Debtors, including Mr. Davis in his individual 

and respective capacities as both Director of the Debtor and a member of the Special 

Restructuring Committee, including with respect to the Special Restructuring Committee’s 

charters and/or role with respect to the RSA. 
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REQUEST NO. 3: 

 All Documents relating to any representations made by any legal counsel to Mr. Davis 

and/or the Special Restructuring Committee with respect to the RSA, including any exhibits or 

appendices thereto, and the reasons or factors considered with respect as to why the Special 

Restructuring Committee did not have its own counsel, distinct from and/or in addition to the 

Debtors’ and Lenders’ counsel, with respect to the RSA, including with respect to the terms of 

the Debtors’ relinquishment of control of any transaction under the RSA to the Special 

Restructuring Committee. 

REQUEST NO. 4: 

 All Documents relating to minutes of the Special Restructuring Committee from its 

creation through the date hereof.  

REQUEST NO. 5: 

 All Documents, including all communications: (i) between Mr. Davis and HPS, including  

any documents or communications concerning business dealings unrelated to the Debtors; and 

(ii) Mr. Davis and Insight Equity, including any documents or communications concerning 

business dealings unrelated to the Debtors. 

REQUEST NO. 6: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 
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Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 7: 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 

and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 
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e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;   

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;   

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;   

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) All Documents related to breaches, repairs, and/or inspections related to the San 

Antonio Plan.  

n) All Documents related to breaches, repairs, and/or inspections related to the 

Oklahoma Project. 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS  
TO WILLIAM L. TRANSIER 

 
Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 
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persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or the non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means William L. Transier in his individual and respective 

capacities as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive documents 

that are received, discovered, or created after any of your responses to these Document Requests, 
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or that are otherwise within your possession, custody, or control (or within the possession, 

custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or separated 

from other documents, whether by inclusion of binders, files, subfiles, or by use of dividers, tabs, 

or any other method, shall be left so segregated or separated when produced in response to these 

Document Requests.  If no document exists that is responsive to a particular request, you shall so 

state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

 All Documents relating to the relationship of any Special Restructuring Committee 

member with any Lender prior to, or after, entering into the RSA, including any discussions with 

any Lender with respect to serving on such Special Restructuring Committee, as provided in the 

RSA. 

REQUEST NO. 2: 

 All Documents relating to the Special Restructuring Committee’s role, function, and 

fiduciary duties to the bankruptcy estates of the Debtors, including Mr. Transier in his individual 

and respective capacities as both Director of the Debtor and a member of the Special 

Restructuring Committee, including with respect to the Special Restructuring Committee’s 

charters and/or role with respect to the RSA. 
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REQUEST NO. 3: 

 All Documents relating to any representations made by any legal counsel to Mr. Transier 

and/or the Special Restructuring Committee with respect to the RSA, including any exhibits or 

appendices thereto, and the reasons or factors considered with respect as to why the Special 

Restructuring Committee did not have its own counsel, distinct from and/or in addition to the 

Debtors’ and Lenders’ counsel, with respect to the RSA, including with respect to the terms of 

the Debtors’ relinquishment of control of any transaction under the RSA to the Special 

Restructuring Committee. 

REQUEST NO. 4: 

 All Documents relating to minutes of the Special Restructuring Committee from its 

creation through the date hereof.  

REQUEST NO. 5: 

 All Documents, including all communications: (i) between Mr. Transier and HPS, 

including  any documents or communications concerning business dealings unrelated to the 

Debtors; and (ii) Mr. Transier and Insight Equity, including any documents or communications 

concerning business dealings unrelated to the Debtors. 

REQUEST NO. 6: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 
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Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 7: 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 

and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 
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e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;   

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;   

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;   

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) All Documents related to breaches, repairs, and/or inspections related to the San 

Antonio Plan.  

n) All Documents related to breaches, repairs, and/or inspections related to the 

Oklahoma Project. 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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CERTIFICATE OF SERVICE 
 

I, Aaron H. Stulman, hereby certify that on this 22nd day of August 2019, I caused a true 

and correct copy of the foregoing Motion of Official Committee Of Unsecured Creditors for an 

Order, Pursuant to Section 105(a) of the Bankruptcy Code, Bankruptcy Rule 2004, and Local 

Bankruptcy Rule 2004-1, Authorizing and Directing the Examination of the Debtors and Certain 

Third Parties to be served upon the parties on the attached serve list via first class mail, postage 

pre-paid. 

 

/s/ Aaron H. Stulman     
      Aaron H. Stulman (DE Bar No. 5807) 
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Baker Botts LLP 
Omar J. Alaniz, Esq. 

2001 Ross Avenue Suite 900 
Dallas, TX 75201-2980 

 

Bayard, P.A. 
Evan T. Miller, Esq. 

Sophie E. Macon, Esq. 
600 N. King Street, Suite 400 

Wilmington, DE 19801 

 

BMT Consulting Group, LLC 
Attn: Paul McCarthy 
36 Redwood Drive 
Butte, MT 59701 

Buchalter, A Professional Corporation 
Shawn M. Christianson, Esq. 
55 Second Street, 17th Floor 

San Francisco, CA 94105-3493 

 

Caldwell East & Finlayson PLLC 
Zachary J. Fanucchi 

700 N. St. Mary’s Street, Suite 1825 
San Antonio, TX 78205 

 

Cole Schotz P.C. 
Daniel F.X. Geoghan, Esq. 

Matthew V. Dunn, Esq. 
1325 Avenue of the Americas, 19th Floor 

New York, NY 10019 

Cole Schotz P.C. 
Michael D. Warner, Esquire 

301 Commerce Street, Suite 1700 
Fort Worth, TX 76102 

 

Cole Schotz P.C. 
Patrick J. Reilley, Esquire 

500 Delaware Avenue, Suite 1410 
Wilmington, DE 19801 

 

Cullen and Dykman LLP 
Matthew G. Roseman, Esq. 

100 Quentin Roosevelt Boulevard 
Garden City, NY 11530-4850 

Cullen and Dykman LLP 
Michelle McMahon, Esq. 

44 Wall Street 
New York, NY 10005-2407 

 

Davis & Santos P.C. 
Caroline Newman Small, Esquire 

Santos Vargas, Esquire 
719 S. Flores Street 

San Antonio, TX 78204 

 

Delaware Attorney General 
Matthew Denn 

Carvel State Office Building 
820 N French St 

Wilmington, DE 19801 

Delaware Dept of Justice 
Attn Bankruptcy Dept 
820 N French St 6th Fl 
Wilmington, DE 19801 

 

Delaware Secretary of State 
Franchise Tax 

401 Federal Street 
PO Box 898 

Dover, DE 19903 

 
Delaware State Treasury 

820 Silver Lake Blvd., Suite 100 
Dover, DE 19904 

Duane Morris LLP 
Jarret P. Hitchings, Esq. 

222 Delaware Avenue, Suite 1600 
Wilmington, DE 19801-1659 

 

Emerge Energy Services LP 
Attn: Bryan Gaston 

5600 Clearfork Main St. Ste 400 
Fort Worth, TX 76109 

 

Greenbrier Leasing Company, LLC 
Attn: John Lawrence 

One Centerpointe Drive, Suite 200 
Lake Oswego, OR 97035 

HPS Investment Partners, LLC, as Agent 
Brett Pertuz 

40 West 57th Street, 33rd Floor 
New York, NY 10019 

 

Hunton Andrews Kurth LLP 
Attn Timothy A. (“Tad”) Davidson II 

600 Travis Street, Suite 4200 
Houston, TX 77002 

 

Internal Revenue Service 
Attn Susanne Larson 

31 Hopkins Plz Rm 1150 
Baltimore, MD 21201 

Internal Revenue Service 
Centralized Insolvency Operation 

PO Box 7346 
Philadelphia, PA 19101-7346 

 

Internal Revenue Service 
Centralized Insolvency Operation 

2970 Market St 
Philadelphia, PA 19104 

 

Iron Mountain Trap Rock Co. 
Attn: Dale Hoette 

2320 Creve Coeur Mill Road 
Maryland Heights, MO 63043 

Latham & Watkins LLP 
Keith A. Simon, Esq. 

Hugh K. Murtagh, Esq. 
Liza L. Burton, Esq. 
885 Third Avenue 

New York, NY 10022-4834 

 

Linebarger Goggan Blair & Sampson, LLP 
Don Stecker 

711 Navarro Street, Ste 300 
San Antonio, TX 78205 

 

Kurzman Carson Consultants 
Michael Paque 

222 N Pacific Coast Highway, Suite 300 
El Segundo, CA 90245 
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Linebarger Goggan Blair & Sampson, LLP 
Elizabeth Weller 

2777 N. Stemmons Freeway Suite 1000 
Dallas, TX 75207 

 

Mccreary, Veselka, Bragg & Allen, P.C. 
Tara LeDay 

P.O. Box 1269 
Round Rock, TX 78680 

 

Monzack Mersky Mclaughlin & Browder, P.A. 
Rachel B. Mersky 

Brian J. McLaughlin 
1201 N. Orange Street, Suite 400 

Wilmington, DE 19801 

Office of the United States Trustee Delaware 
Juliet M. Sarkessian 
844 King St Ste 2207 

Lockbox 35 
Wilmington, DE 19801 
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B2540 (Form 2540 – Subpoena for Rule 2004 Examination) (12/15)  

UNITED STATES BANKRUPTCY COURT 
_______________________________________ District of ___________________________________________ 

 
In re __________________________________________ 

Debtor 

 
Case No. _____________________  
 
Chapter ______________  
 

 
SUBPOENA FOR RULE 2004 EXAMINATION 

 
To:  ________________________________________________________________________________________ 

(Name of person to whom the subpoena is directed) 
 

 

  Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at an examination 

under Rule 2004, Federal Rules of Bankruptcy Procedure.  A copy of the court order authorizing the examination is attached.  

PLACE  
 
 
 
 

DATE AND TIME 

 

The examination will be recorded by this method:  ___________________________________________________________ 
 

  Production: You, or your representatives, must also bring with you to the examination the following documents, 
electronically stored information, or objects, and must permit inspection, copying, testing, or sampling of the material:  

 

 

 
 

The following provisions of Fed. R. Civ. P. 45, made applicable in bankruptcy cases by Fed. R. Bankr. P. 9016, are 
attached – Rule 45(c), relating to the place of compliance; Rule 45(d), relating to your protection as a person subject to a 
subpoena; and Rule 45(e) and 45(g), relating to your duty to respond to this subpoena and the potential consequences of not 
doing so. 
 
Date:  _____________    
 CLERK OF COURT                                                                

 
 
________________________ 
Signature of Clerk or Deputy Clerk 

 
 
OR    

                                                                
 
 
________________________ 

Attorney’s signature 
 

 
The name, address, email address, and telephone number of the attorney representing (name of party)       
____________________________  ,  who issues or requests this subpoena, are:  

 

 

 

Notice to the person who issues or requests this subpoena 

If this subpoena commands the production of documents, electronically stored information, or tangible things, or the 

inspection of premises before trial, a notice and a copy of this subpoena must be served on each party before it is served on 

the person to whom it is directed.  Fed. R. Civ. P. 45(a)(4).  
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Mr. Bryan M. Gaston

✔

Kilpatrick, Townsend & Stockton LLP
1114 Avenue of the Americas, 21st Floor
New York, New York 10019
Attn: David M. Posner, Esq.

TBD

Videography and/or Stenography

September 11, 2019

/s/ L. Katherine Good

The Official Committee of Unsecured Creditors

Potter Anderson & Corroon LLP, 1313 N. Market Street, 6th Floor, Wilmington, Delaware 19801, ATTN: L. Katherine Good, Esq., kgood@potteranderson.com



B2540 (Form 2540 – Subpoena for Rule 2004 Examination) (Page 2) 

 

PROOF OF SERVICE 
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.) 

I received this subpoena for (name of individual and title, if any): ______________________________________________  

on (date) __________ . 

 

 I served the subpoena by delivering a copy to the named person as follows: ____________________________________ 

___________________________________________________________________________________________________ 

__________________________________ on (date) ___________________ ; or  

 

 I returned the subpoena unexecuted because:  ____________________________________________________________ 

___________________________________________________________________________________________________ 

 

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also tendered to the 
witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of  $ _______________________ . 

 
My fees are $ _________ for travel and $_________ for services, for a total of $_________ . 

 
 
I declare under penalty of perjury that this information is true and correct. 
 

Date:  _______________ 
 
 
 
 
 

 
________________________________________________ 

Server’s signature 
 

________________________________________________ 
Printed name and title 

 
 
________________________________________________ 

Server’s address 
 
 
Additional information concerning attempted service, etc.: 
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L. Katherine Good, Attorney

Potter Anderson & Corroon LLP, 1313 N. Market Street, 6th Floor, Wilmington, Delaware 19801



B2540 (Form 2540 – Subpoena for Rule 2004 Examination) (Page 3) 

 
Federal Rule of Civil Procedure 45(c), (d), (e), and (g) (Effective 12/1/13) 

(made applicable in bankruptcy cases by Rule 9016, Federal Rules of Bankruptcy Procedure) 
 

 (c) Place of compliance. 
 
   (1) For a Trial, Hearing, or Deposition. A subpoena may command a 
person to attend a trial, hearing, or deposition only as follows: 
      (A) within 100 miles of where the person resides, is employed, or 
regularly transacts business in person; or  
      (B) within the state where the person resides, is employed, or regularly 
transacts business in person, if the person  
         (i) is a party or a party’s officer; or 
         (ii) is commanded to attend a trial and would not incur substantial 
expense. 

 
   (2) For Other Discovery. A subpoena may command: 
      (A) production of documents, or electronically stored information, or 
things at a place within 100 miles of where the person resides, is employed, 
or regularly transacts business in person; and 
      (B) inspection of premises, at the premises to be inspected. 
 

(d) Protecting a Person Subject to a Subpoena; Enforcement. 
 

(1) Avoiding Undue Burden or Expense; Sanctions. A party or 
attorney responsible for issuing and serving a subpoena must take 
reasonable steps to avoid imposing undue burden or expense on a person 
subject to the subpoena. The court for the district where compliance is 
required must enforce this duty and impose an appropriate sanction — 
which may include lost earnings and reasonable attorney's fees — on a 
party or attorney who fails to comply. 

 
   (2) Command to Produce Materials or Permit Inspection. 
      (A) Appearance Not Required. A person commanded to produce 
documents, electronically stored information, or tangible things, or to 
permit the inspection of premises, need not appear in person at the place of 
production or inspection unless also commanded to appear for a deposition, 
hearing, or trial. 
      (B) Objections. A person commanded to produce documents or tangible 
things or to permit inspection may serve on the party or attorney designated 
in the subpoena a written objection to inspecting, copying, testing or 
sampling any or all of the materials or to inspecting the premises — or to 
producing electronically stored information in the form or forms requested. 
The objection must be served before the earlier of the time specified for 
compliance or 14 days after the subpoena is served. If an objection is made, 
the following rules apply: 
         (i) At any time, on notice to the commanded person, the serving party 
may move the court for the district where compliance is required for an 
order compelling production or inspection. 
         (ii) These acts may be required only as directed in the order, and the 
order must protect a person who is neither a party nor a party's officer from 
significant expense resulting from compliance. 

 
   (3) Quashing or Modifying a Subpoena. 
      (A) When Required. On timely motion, the court for the district where 
compliance is required must quash or modify a subpoena that: 
         (i) fails to allow a reasonable time to comply;  
         (ii) requires a person to comply beyond the geographical limits 
specified in Rule 45(c); 
         (iii) requires disclosure of privileged or other protected matter, if no 
exception or waiver applies; or 
         (iv) subjects a person to undue burden. 
      (B) When Permitted. To protect a person subject to or affected by a 
subpoena, the court for the district where compliance is required may, on 
motion, quash or modify the subpoena if it requires: 
         (i) disclosing a trade secret or other confidential research, 
development, or commercial information; or 
 

         (ii) disclosing an unretained expert's opinion or information that does 
not describe specific occurrences in dispute and results from the expert's 
study that was not requested by a party. 
      (C) Specifying Conditions as an Alternative. In the circumstances 
described in Rule 45(d)(3)(B), the court may, instead of quashing or 
modifying a subpoena, order appearance or production under specified 
conditions if the serving party: 
          (i) shows a substantial need for the testimony or material that cannot 
be otherwise met without undue hardship; and 
          (ii) ensures that the subpoenaed person will be reasonably 
compensated. 
 
(e) Duties in Responding to a Subpoena. 
 
   (1) Producing Documents or Electronically Stored Information. These 
procedures apply to producing documents or electronically stored 
information: 
      (A) Documents. A person responding to a subpoena to produce 
documents must produce them as they are kept in the ordinary course of 
business or must organize and label them to correspond to the categories in 
the demand. 
      (B) Form for Producing Electronically Stored Information Not 
Specified. If a subpoena does not specify a form for producing 
electronically stored information, the person responding must produce it in 
a form or forms in which it is ordinarily maintained or in a reasonably 
usable form or forms. 
      (C) Electronically Stored Information Produced in Only One Form. The 
person responding need not produce the same electronically stored 
information in more than one form. 
      (D) Inaccessible Electronically Stored Information. The person 
responding need not provide discovery of electronically stored information 
from sources that the person identifies as not reasonably accessible because 
of undue burden or cost. On motion to compel discovery or for a protective 
order, the person responding must show that the information is not 
reasonably accessible because of undue burden or cost. If that showing is 
made, the court may nonetheless order discovery from such sources if the 
requesting party shows good cause, considering the limitations of Rule 
26(b)(2)(C). The court may specify conditions for the discovery. 
 
   (2) Claiming Privilege or Protection. 
      (A) Information Withheld. A person withholding subpoenaed 
information under a claim that it is privileged or subject to protection as 
trial-preparation material must: 
         (i) expressly make the claim; and 
         (ii) describe the nature of the withheld documents, communications, 
or tangible things in a manner that, without revealing information itself 
privileged or protected, will enable the parties to assess the claim. 
      (B) Information Produced. If information produced in response to a 
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any party that 
received the information of the claim and the basis for it. After being 
notified, a party must promptly return, sequester, or destroy the specified 
information and any copies it has; must not use or disclose the information 
until the claim is resolved; must take reasonable steps to retrieve the 
information if the party disclosed it before being notified; and may  
promptly present the information under seal to the court for the district 
where compliance is required for a determination of the claim. The person 
who produced the information must preserve the information until the claim 
is resolved. 
… 
(g) Contempt. The court for the district where compliance is required – and 
also, after a motion is transferred, the issuing court – may hold in contempt 
a person who, having been served, fails without adequate excuse to obey 
the subpoena or an order related to it. 
 

 
For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013) 

 

Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 360 of 1010



ORDER AUTHORIZING EXAMINATION

Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 361 of 1010



IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

  Debtors.1 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

Re: Docket No. 246 

ORDER GRANTING MOTION OF OFFICIAL COMMITTEE OF UNSECURED 

CREDITORS FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE 

BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 

RULE 2004-1, AUTHORIZING AND DIRECTING THE PRODUCTION OF 

DOCUMENTS AND THE EXAMINATION OF  

THE DEBTORS AND CERTAIN THIRD PARTIES 

Upon the motion of the Official Committee of Unsecured Creditors of Emerge Energy 

Services, LP (the “Committee”) pursuant to section 105(a) of the Bankruptcy Code, Rule 2004 of 

the Federal Rules of Bankruptcy Procedures, and Local Rule 2004-1 of the United States 

Bankruptcy Court for the District of Delaware, filed on August 22, 2019 seeking the entry of an 

order directing the examination of the Debtors, certain third parties and individuals, and the 

production of documents (the “Motion”),2 and this matter being a core proceeding pursuant to 28 

U.S.C.§ 157(b)(2)(B); and upon consideration of the Motion and the consent to the terms of this 

Order by the parties listed in the fifth decretal paragraph; and due and proper notice of the 

Motion having been given, it is hereby  

                                                           
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 

Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

2 Capitalized terms not otherwise defined in this Order shall have the meaning given to them in the Motion. 
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2 
 
 

ORDERED that the Motion is granted to the extent set forth herein; and it is 

further  

ORDERED that the Committee is authorized to issue and serve a subpoena to the 

Debtors, for the production of documents, electronically stored information or tangible things 

responsive to the Document Request, as negotiated with the Debtors since the filing of the 

Motion, attached hereto as Exhibit A; and it is further  

ORDERED that the Committee is authorized to issue and serve a subpoena on 

HPS for the production of documents, electronically stored information or tangible things 

responsive to the Document Request attached hereto as Exhibit B; and it is further  

ORDERED that the Committee is authorized to issue and serve a subpoena on 

Insight Equity, Mr. Eugene I. Davis, and Mr. William L. Transier for the production of 

documents, electronically stored information, or tangible things responsive to the Document 

Requests applicable to each of the above persons described in and attached to the Motion; and it 

is further 

ORDERED that the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier 

shall produce documents in accordance with the respective subpoenas served on them by the 

Committee, provided, however, that nothing herein abrogates a producing party’s right to object 

to any individual request.  Provided, however, that before seeking intervention from the Court on 

any such discovery dispute, the parties will first confer to try to resolve the dispute.  The 

documents for production shall be located through reasonable efforts and use of negotiated 

search terms, custodians, and date ranges.  Such documents will be produced on a rolling basis 

and substantially completed by September 18, 2019 with the producing parties using good faith 
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efforts to produce any remaining responsive documents as soon thereafter as practicable; and it is 

further 

ORDERED that HPS shall designate an informed representative to appear for oral 

examination as requested in the Motion; and it is further 

ORDERED that the Committee is authorized to issue and serve subpoenas for oral 

examinations on the Debtors, Insight Equity, and HPS, and on the individuals identified in the 

next ordering paragraph; and it is further 

ORDERED that Mr. Richard Shearer, Chief Executive Officer of the Debtors; Mr. 

Bryan M. Gaston, formerly Chief Restructuring Officer of the Debtors and now Restructuring 

Officer of the Debtors; Mr. Eugene I. Davis, independent director of the Debtors and one of the 

two members of the Special Restructuring Committee; Mr. William L. Transier, independent 

director of the Debtors and one of the two members of the Special Restructuring Committee;  

Mr. Ted W. Beneski, in his respective capacities as both Chief Executive officer 

of Insight Equity and Chairmen of the Board of Directors of the Debtors; and the HPS-

designated informed representative shall each appear for oral examination regarding the topics 

described in the Motion and the applicable Document Request, at a mutually acceptable date and 

location, regarding the topics described in the Motion and in the applicable Document Request, 

provided, however, that nothing herein abrogates witness’ rights to object to any individual topic 

of the oral examination, further provided, however, that before seeking intervention from the 

Court on any such discovery dispute, the parties will first confer to try to resolve the dispute; and 

it is further 
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ORDERED that the Court shall retain jurisdiction with respect to any matters, 

claims, rights or disputes arising from or related to the implementation of this Order or the 

subpoenas issued and served pursuant to this Order. 

KAREN B. OWENS
UNITED STATES BANKRUPTCY JUDGE

Dated: September 9th, 2019
Wilmington, Delaware
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

  Debtors.3 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 

FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO THE DEBTORS 

 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for Production 

of Documents (the “Document Requests”) in connection with the Debtors’ Disclosure Statement, 

dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and for all other purposes 

permitted by the Rules of Court.  The Committee hereby demands that the Debtors provide 

responses and produce documents in response to these requests by delivering all such responsive 

documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue of the Americas, 

21st Floor, New York, New York  10019, Attn: David M. Posner or to a mutually agreeable 

                                                           
3 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 

Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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alternative location, on a rolling basis, completing no later than September 12, 2019, or such other 

date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 

meaning ascribed to such terms in the Motion.  

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 

subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 
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k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 

electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 
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r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 
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ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means the Debtors as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 

Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   
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3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 

document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 
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shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 

8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. Except with respect to emails addressed in paragraph 10 below the , he dates 

covered by these Document Requests are January 1, 2017 through the August 22, 2019 unless 

otherwise specified in a Request. 

10. Unless otherwise specified in a particular Request, the dates covered by these 

Document Request for emails to be produced are August 1, 2017 through August 22, 2019 
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DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  

ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.   
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REQUEST NO. 4: 

All Documents related to any settlement between the Debtors and any creditor of, or 

claimant against, any of the Debtors within one year prior to the Petition Date that includes a 

provision wherein the creditor or claimant agrees to vote its unsecured claim in favor of a plan 

containing the treatment for unsecured creditors as set out in the RSA. 

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

Request withdrawn. 

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 
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January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2017 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents, excluding emails, relating to or reflecting any valuation analyses 

and/or valuation reports, fairness opinions, solvency opinions, asset valuations, 

and solvency of the Debtors, including any methodology used to determine same, 

prepared by the Company, their advisors, and/or Insight Equity (time period—

January 1, 2016 to present); 

b) All Documents, excluding emails, relating to or reflecting any presentations to the 

Board of Directors or Special Restructuring Committee detailing valuation or debt 

capacity analyses prepared by the Company, their advisors and/or Insight Equity 

(time period—January 1, 2016 to present);  

c) All Documents, excluding emails, sufficient to identify the value, income, assets 

and liabilities of Emerge Energy, including Emerge Energy’s direct and indirect 

subsidiaries as of the Petition Date (time period—January 1, 2016 to present); 

d) All Documents, excluding emails, relating to or reflecting any analyses and/or 

reports on the Debtors’ debt capacity prepared by the Company, their advisors, 

and/or Insight Equity (time period—January 1, 2016 to present); 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 
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and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents, excluding emails, relating to or reflecting the Frac Sand Industry 

prepared by, on behalf of, or for the Debtors, including projections, forecasts, and 

analyses concerning sand producers and sand users; 

i) All Documents, excluding emails, relating to or reflecting analysis or reports of 

any chapter 11 bankruptcy transactions, including any market studies prepared by 

the Company, their advisors, and/or Insight Equity (time period—January 1, 2016 

to present); 

j) All Documents, excluding emails relating to or reflecting valuation analyses 

and/or reports prepared by the Company, their advisors and/or Insight Equity in 

connection with impairment testing (time period January 1, 2016 to present); 

k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 
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plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 

t) All documents relating to or reflecting any communications or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications;  

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable; and 

x) All Documents, excluding emails, relating to the sale of the fuel business by the 

Company, any private placement transaction regarding the Company, or any 

public offering regarding the Company (time period—January 1, 2016 to present). 
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REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii) 

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 

the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.  

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 
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Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  

REQUEST NO. 17: 

All Documents concerning any transfers or distributions equal to or in excess of $150,000 

in cash or other assets of such value to any Insiders or to any non-Insider holders of equity (time 

period--4 years prior to the Petition Date).  

REQUEST NO. 18: 

All Documents provided to Ankura by the Debtors or received from Ankura by the 

Debtors prior to the Petition Date. 

REQUEST NO. 19:  

All Documents relating to any forbearance agreements, the RSA, and any exhibits and 

appendices thereto, including with respect to any meetings or communications with any Lender 

or Lender representative during, or prior to, any forbearance periods under any forbearance 

agreement. 
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REQUEST NO. 20:  

All Documents relating to any communication, direction, or instruction by any Lender to 

the Debtors or a Debtor representative regarding the conduct of the Debtors’ business, any 

business plan of the Debtors, the use of cash (including payments to any third party), the 

acquisition or disposition of any asset, and negotiations with any railcar or other lessor of assets 

to the Debtors. 

REQUEST NO. 21:  

All Documents relating to any communications, reports, or presentations of any kind by 

the Debtors, or any other person on the Board of Directors of the Debtors, or member of any 

such Board of Directors, to any Lender, or to Insight Equity with respect to Document Requests 

Nos. 19 & 20. 

REQUEST NO. 22: 

 All Documents relating to any terms or proposals for any debt and/or equity restructuring 

or recapitalization between the Debtors and the Lenders. 

REQUEST NO. 23: 

All Documents relating to any terms or proposals to the Debtors, or any Board of 

Directors of the Debtors, from any non-Lender Person regarding any business combination, debt 

and/or equity infusion. 

REQUEST NO. 24:  

 All Documents relating to the Special Restructuring Committee and its duties and/or roles, 

from its creation under the RSA to the present, including its fiduciary duties after the 

Petition Date. 
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REQUEST NO. 25:   

 All Documents relating to why the Special Restructuring Committee did not and does not 

have its own independent legal counsel, distinct from and/or in addition to the Debtors’ and 

Lenders’ counsel, with respect to negotiations concerning the RSA, including all exhibits and 

appendices thereto. 

REQUEST NO. 26: 

 All Documents concerning the current tax basis in Debtors for Insight  

Equity, and any other equity holders, and all workpapers supporting such tax basis numbers. 

 REQUEST NO. 27: PRESENTLY TABLED, BUT NOT WITHDRAWN (9-5-19) 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 

and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 

e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;  

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 
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g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;  

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;  

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) Request withdrawn.  

n) Request withdrawn. 

 

THE ABOVE REVISED REQUESTS REFLECT THE COMMITTEE OF UNSECURED 

CREDITORS’ REQUESTED DISCOVERY AS OF 9/5/2019, SUBJECT TO AND 

WITHOUT WAIVING ANY RIGHTS OR OBJECTIONS. 

[Remainder of Page Intentionally Left Blank] 
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Dated:  September 6, 2019 

 Wilmington, Delaware 
POTTER ANDERSON & CORROON LLP 

 

/s/ Aaron H. Stulman      

Jeremy W. Ryan (DE Bar No. 4057) 

Christopher M. Samis (DE Bar No. 4909) 

L. Katherine Good (DE Bar No. 5101) 

Aaron H. Stulman (DE Bar No. 5807) 

1313 North Market Street, Sixth Floor 

P.O. Box 951 

Wilmington, DE  19801 

Telephone:  (302) 984-6000 

Facsimile:  (302) 658-1192 

Email: jryan@potteranderson.com 

 csamis@potteranderson.com 

 kgood@potteranderson.com 

 astulman@potteranderson.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Todd C. Meyers (admitted pro hac vice) 

David M. Posner (admitted pro hac vice) 

Kelly Moynihan (admitted pro hac vice) 

The Grace Building 

1114 Avenue of the Americas 

New York, NY  10036 

Telephone:  (212) 775-8700 

Facsimile:  (212) 775-8800 

Email:  tmeyers@kilpatricktownsend.com 

  dposner@kilpatricktownsend.com 

  kmoynihan@kilpatricktownsend.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Lenard M. Parkins (admitted pro hac vice) 

700 Louisiana Street, Suite 4300 

Houston, TX  77002 

Telephone:  (281) 809-4100 

Facsimile:  (281) 929-0797 

Email:  lparkins@kilpatricktownsend.com 

 

Counsel to the Official Committee of Unsecured Creditors 

of Emerge Energy Services LP, et al.  
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

  Debtors.4 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 

FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO HPS 

 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for Production 

of Documents (the “Document Requests”) in connection with the Debtors’ Disclosure Statement, 

dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and for all other purposes 

permitted by the Rules of Court.  The Committee hereby demands that HPS Investment Partners, 

LLC provide responses and produce documents in response to these requests by delivering all such 

responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue of the 

Americas, 21st Floor, New York, New York  10019, Attn: Jonathan E. Polonsky or to a mutually 

                                                           
4 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 

Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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agreeable alternative location, on a rolling basis, completing no later than September 12, 2019, or 

such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 

meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day Pleadings 

[ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as necessary 

to bring within the scope of the discovery request all responses that might otherwise 

be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, Chief Executive Officer of Insight Equity. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of the Company or any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 

subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC (2511), 

Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 
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behalf of the foregoing entities or individuals referenced in this definition, whether 

prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge Energy 

Services GP LLC (4683), Emerge Energy Services Operating LLC (2511), Superior 

Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation 

(9875), and any affiliates, advisors, agents, attorneys, accountants, consultants, 

officers, directors, employees, experts, investment bankers, professionals, 

representatives, and other persons acting, or who have acted, on behalf of the 

foregoing entities or individuals referenced in this definition, including Ankura 

when acting, or who have acted on behalf of the Debtors in any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to this 

proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, including 

but not limited to, any kind of written, audio, or graphic matter, however produced 

or reproduced, whether or not sent or received, including, but not limited to, 

writings, communications, contracts, reports, lists, presentations, pro formas, 

analyses, spreadsheets, correspondence, memoranda, e-mail and electronically 

stored documents, recordings, telephone records, notes, charts, graphs, drawings, 

photographs, telephone records, voice mail, audio and video recordings, data 

compilations, computer databases, records, and any information generated or stored 

in electronic form.  In producing any document in response to any of the Document 

Requests, you shall produce (i) all drafts of any responsive documents, and (ii) all 

marked, annotated, or non-identical copies of any responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 
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who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or individuals 

referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the Notes 

Purchase Agreement, dated as of January 5, 2018, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear of 

any Liens or security interests as of the Petition Date. 
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ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means HPS as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

11. These Document Requests are continuing requests pursuant to Federal Rule of Civil 

Procedure 26(e).  You shall supplement any production of documents made in response to any of 

the following Document Requests and produce promptly any and all responsive documents that 

are received, discovered, or created after any of your responses to these Document Requests, or 

that are otherwise within your possession, custody, or control (or within the possession, custody, 

or control of anyone acting on your behalf). 

12. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction.   

13. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

14. If any documents are withheld from production on the alleged grounds of privilege 

or immunity (whether under common law, statute, or otherwise), you shall comply with Federal 

Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from production 

in a written privilege log that provides:  (a) the identity of each person who prepared and/or signed 

the document; (b) the identity of each person designated as an addressee; (c) the identity of each 
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person who received any copy of the document; (d) the date of the document; (e) the subject matter 

of the document; (f) the type or nature of the document; and (g) the basis for withholding the 

document. 

15. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 

document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, and 

the person performing the redaction or alteration.  Any redaction must be clearly visible on the 

redacted documents. 

16. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

17. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other notation 

or any omission, shall constitute a separate document and must be produced, whether or not the 

original of such a document is within your possession, custody, or control.  A request for any 
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document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 

18. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or separated 

from other documents, whether by inclusion of binders, files, subfiles, or by use of dividers, tabs, 

or any other method, shall be left so segregated or separated when produced in response to these 

Document Requests.  If no document exists that is responsive to a particular request, you shall so 

state in writing. 

19. The dates covered by these Document Requests are September 1, 2018 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents concerning (i) any valuation of the Debtors or any Debtor’s asset prepared 

by, relied upon, or reviewed by You, and the methodology used to determine same; and (ii) the 

solvency or insolvency of any of the Debtors.  

REQUEST NO. 2: 

All Documents sufficient to identify the value, income, assets and liabilities, separately, of 

Emerge Energy and each of Emerge Energy’s direct and indirect subsidiaries as of the Petition 

Date.  
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REQUEST NO. 3: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, and any documents related to the perfection of any liens 

claimed by the Lenders against the Debtors or their assets.  

REQUEST NO. 4: 

All Documents sufficient to identify any claims for relief, rights of action, causes of action, 

or potential litigation claims of the Debtors as of the Petition Date or arising after the Petition Date 

in or on which Lenders assert a perfected Lien. 

REQUEST NO. 5: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  

ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs 

production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.   

REQUEST NO. 6: 

All Documents relating to Your determination or assessment of the value, merit or lack 

thereof of any actual or proposed settlement of claims between the Debtors and any Rail Car Lessor 
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or other creditor, or claimant with a claim of $5 million or more against, any of the Debtors within 

one year prior to the Petition Date.  

REQUEST NO. 7: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, preliminary plans of reorganization or 

restructuring support agreements prepared by, reviewed or considered by You, including under the 

Plan of Reorganization or any modification thereof. 

REQUEST NO. 8: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors prepared by, reviewed or considered by You after January 1, 2018.  

REQUEST NO. 9: 

Any drafts of or work papers for any discounted cash flow analysis of the Debtors prepared 

by, reviewed or considered by You after January 1, 2018.  

REQUEST NO. 10: 

Any drafts of or work papers prepared by, considered or reviewed by You for any frac sand 

business including comparable company analysis to the Debtors.  

REQUEST NO. 11: 

Any drafts of or work papers prepared by, reviewed or considered by You for any precedent 

transaction analysis of the Debtors after January 1, 2018, including any documents concerning 

potential, possible, considered, or rejected precedent transactions.  

REQUEST NO. 12: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof.  
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REQUEST NO. 13: 

All Documents provided to You by the Debtors or any Director of the Debtors, in 

connection with any meeting of the Debtors’ Board of Directors, or any committee, special 

committee or subcommittee thereof, taken or held between September 1, 2018 and the date hereof 

concerning (i) the RSA and the creation of the Special Restructuring Committee or (ii) the 

relinquishment by the Board or the Debtors of any decision-making authority or control to the 

Special Restructuring Committee, including the composition (and the direction or control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 14: 

All notes taken by any person who attended (whether in person, telephonically, 

electronically, by video link or videoconference, or in any other manner) any meeting of the 

Debtors’ Board of Directors, or any committee, special committee or subcommittee thereof. 

REQUEST NO. 15: 

All Documents concerning the Frac Sand Industry prepared by, reviewed or considered by 

You including projections, forecasts, and analyses concerning sand producers and sand users.  

REQUEST NO. 16: 

All Documents prepared by, considered or reviewed by You after January 1, 2018 

concerning the Debtors’ capital structure, financial requirements and needs, budgets, cash 

requirements, financial projections, valuation, insolvency, the acquisition of, sales or potential 

sales of assets, actual or potential closing of facilities or discontinuance of operations of any 

facility, and potential financial restructurings or 363 sales, including all Documents set forth 

specifically below: 

a) All Documents, including communications with Insight Equity relating to the RSA 

or reflecting any other proposal for the restructuring of the Debtors, any valuation 
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analyses and/or valuation reports, fairness opinions, and asset valuation prepared 

by the Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of Directors 

or Special Restructuring Committee, reviewed by or considered by You detailing 

valuation or debt capacity analyses prepared by the Company, their advisors and/or 

Insight Equity;  

c) All Documents relating to or reflecting any analyses and/or reports on the Debtors’ 

debt capacity prepared by You or the Company, their advisors, and/or Insight 

Equity; 

d) All Documents relating to or reflecting valuation analyses of the Debtors and/or 

reports prepared by you or the Company, their advisors and/or Insight Equity in 

connection with impairment testing; 

e) All Documents relating to or reflecting any analyses performed by reviewed or 

considered by You in connection with the RSA, including any term sheets or 

proposals provided by Insight Equity, the Company and/or the Lenders, and any 

analyses conducted or presentations prepared in connection with any such term 

sheets or proposals; 

f) All Documents relating to or including any presentations or management reports 

that include key performance indicators, including but not limited to capex by 

location, maintenance capex by location, lease operating expenses by location, 

G&A, corporate expenses, abandonment programs or estimates, gathering and 

processing contract details, and prospectuses; 

g) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, carried 

interests and other rights, as applicable; 

h) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

i) All Documents relating to or reflecting the Company’s forecasts, including, but not 

limited to, asset appraisals, liquidity forecasts, cash-flow projections, business plan 

projections through 2021, audited sand reserve reports and information furnished 

to the reserve auditor for preparation of the sand reserve report or sand reserve 

databases and market studies; 

j) All Documents prepared by, reviewed or considered by You relating to or reflecting 

any industry reports or any other materials utilized in the formulation of the 

Company’s business plan; 
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k) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

l) All Documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar companies; 

m) All Documents relating to or reflecting any analyses of potential precedent 

transactions considered or reviewed by You related to the Company’s industry; 

n) All documents relating to or reflecting any communications or data provided by 

You to Ankura in connection with any valuation work that has been performed to 

date, whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject 

to Material Revision;” 

o) All Documents (i) relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and (ii) any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

p) All Documents relating to any analyses performed by the Company, or any other 

party in relation to any potential tort claims against any Person arising from or 

related to the San Antonio levee breach, including all related documents and 

communications; and 

q) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 17: 

All Documents concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration.  

REQUEST NO. 18: 

All Documents concerning in- and out-of-court restructuring alternatives explored, 

reviewed or considered by You regarding the Debtors from December 1, 2018, including, but not 

limited, to those referenced in paragraph 30 of the Gaston Declaration, through the Petition Date.  
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REQUEST NO. 19: 

All Documents concerning the Debtors’ negotiations with You or the Noteholders between 

December 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring. 

REQUEST NO. 20: 

All Documents reviewed or considered by You concerning the calculation by the Debtors 

of projections of future revenues, adjusted EBITDA, EBIT, depreciation and amortization, capital 

expenditures, net working capital, and unlevered free cash flow for use in discounted cash flow 

valuations of the Debtors as of January 1, 2018.  

REQUEST NO. 21: 

All Documents prepared, reviewed or considered by You concerning the liquidation 

analysis of the Debtors and estimated recoveries of creditor of the Debtors, including any drafts or 

preliminary analyses.  

REQUEST NO. 22: 

All Documents, including those exchanged with the Debtors or Lender(s), concerning the 

negotiation, structuring, terms and conditions of the RSA and all exhibits and appendices thereto, 

including, without limitation, the Voting Proxy, the Standstill Agreement, and the Charters of the 

Special Restructuring Committee. 

REQUEST NO. 23: 

All Documents prepared, reviewed or considered by You concerning proposals, 

negotiation, and terms and conditions concerning the treatment of the Noteholders under the RSA 

and Plan of Reorganization  
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REQUEST NO. 24: 

All Documents prepared, reviewed or considered by You concerning proposals, 

negotiations, and terms and conditions (i) concerning the treatment of general unsecured creditors 

or trade creditors under the Plan of Reorganization, including any communications prior to the 

Petition Date with any general unsecured creditor or trade creditor concerning its recovery under 

the Plan of Reorganization; and (ii) concerning the treatment of equity holders concerning their 

recoveries under the Plan of Reorganization, including any communications prior to the Petition 

Date with any equity holder concerning its recovery under the Plan of Reorganization, and 

including any documents or communications concerning the Special Restructuring Committee’s 

allocation of New Warrants between general unsecured and equity holders.  

REQUEST NO. 25: All Documents relating to any forbearance agreements between the Debtors 

and any Lender, without limitation, including all Documents relating to any meetings or 

undertakings provided for in any forbearance agreement. 

REQUEST NO. 26: 

 All Documents related to any business plans, forecasts, analyses made or performed by You 

or any Lender with respect to the transactions contemplated by the RSA, or with respect to 

alternative transactions. 

REQUEST NO. 27: 

 All Documents relating to terms, proposals, and/or offers made by Insight Equity to the 

Debtors, You and/or Lenders with respect to a purchase of lender indebtedness or any 

recapitalization and/or financial restructuring of the Debtors. 

REQUEST NO. 28: 
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 All Documents relating to HPS’s decision to purchase the indebtedness of PNC Bank, 

including communications, reports, and presentations related thereto. 

 

[Remainder of Page Intentionally Left Blank] 

 

 

 

  

Case 19-11563-KBO    Doc 336-2    Filed 09/09/19    Page 16 of 17Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 400 of 1010



16 
 

 

Dated:  September 6, 2019 

 Wilmington, Delaware 
POTTER ANDERSON & CORROON LLP 

 

/s/ Aaron H. Stulman     

Jeremy W. Ryan (DE Bar No. 4057) 

Christopher M. Samis (DE Bar No. 4909) 

L. Katherine Good (DE Bar No. 5101) 

Aaron H. Stulman (DE Bar No. 5807) 

1313 North Market Street, Sixth Floor 

P.O. Box 951 

Wilmington, DE  19801 

Telephone:  (302) 984-6000 

Facsimile:  (302) 658-1192 

Email: jryan@potteranderson.com 

 csamis@potteranderson.com 

 kgood@potteranderson.com 

 astulman@potteranderson.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Todd C. Meyers (admitted pro hac vice) 

David M. Posner (admitted pro hac vice) 

Kelly Moynihan (admitted pro hac vice) 

The Grace Building 

1114 Avenue of the Americas 

New York, NY  10036 

Telephone:  (212) 775-8700 

Facsimile:  (212) 775-8800 

Email:  tmeyers@kilpatricktownsend.com 

  dposner@kilpatricktownsend.com 

  kmoynihan@kilpatricktownsend.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Lenard M. Parkins (admitted pro hac vice) 

700 Louisiana Street, Suite 4300 

Houston, TX  77002 

Telephone:  (281) 809-4100 

Facsimile:  (281) 929-0797 

Email:  lparkins@kilpatricktownsend.com 

 

Counsel to the Official Committee of Unsecured Creditors 

of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

Hearing Date: September 5, 2019 at 10:00 a.m. (ET) 
Objection Deadline: August 29, 2019 at 4:00 p.m. (ET) 

 
MOTION OF OFFICIAL COMMITTEE OF UNSECURED CREDITORS  

FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE  
BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 
RULE 2004-1, AUTHORIZING AND DIRECTING THE EXAMINATION OF THE 

DEBTORS AND CERTAIN THIRD PARTIES  
 
 The Official Committee of Unsecured Creditors (the “Committee”) in the chapter 11 

cases of Emerge Energy Services, LP (“Emerge Energy,” and with its affiliated debtors-in-

possession, the “Debtors”), by and through its undersigned proposed counsel, Kilpatrick 

Townsend & Stockton LLP and Potter Anderson & Corroon LLP, hereby files this motion (the 

“Motion”),2 pursuant to section 105(a) of title 11 of the United States Code (the “Bankruptcy 

Code”), Rule 2004 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and 

Local Rule 2004-1 of the United States Bankruptcy Court for the District of Delaware (the 

“Local Rules”), seeking the entry of an order (the “Order”), substantially in the form annexed 

hereto as Exhibit A, directing (i) each of the Debtors, Insight Equity Management Company 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

2 Defined terms used in the Motion but not defined herein shall have the meaning ascribed to such terms in the First 
Day Declaration (defined below) or the Plan (defined below), as applicable. 
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LLC (collectively, with its affiliates and/or subsidiaries, “Insight Equity”), and HPS Investment 

Partners, LLC (collectively, with its affiliates and/or subsidiaries, “HPS”) to produce documents 

within their possession, custody, or control that are responsive to the applicable document 

requests attached as Annexes A, B, C, D, and E to the Order (each, a “Document Request” and, 

collectively, the “Document Requests”) by no later than September 12, 2019 at 12:00 p.m. 

(EST); (ii) Mr. Richard J. Shearer, Chief Executive Officer of the Debtors, Mr. Bryan M. Gaston, 

formerly Chief Restructuring Officer of the Debtors and now Restructuring Officer of the 

Debtors, Mr. Eugene I. Davis, Independent Director of the Debtors and one of two members of 

the Special Restructuring Committee (as defined below), Mr. William L. Transier, Independent 

Director of the Debtors and one of the two members of the Special Restructuring Committee, and 

Mr. Ted W. Beneski, in his respective capacities as both Chief Executive Officer of Insight 

Equity and Chairman of the Board of Directors of the Debtors, to appear for oral examination 

regarding the topics raised herein and in the applicable Document Requests; and (iii) HPS to 

designate an informed representative to appear for oral examination regarding the topics raised 

herein and in the applicable Document Requests. Oral examinations will be held at the offices of 

Kilpatrick Townsend & Stockton LLP, The Grace Building, 1114 Avenue of the Americas, New 

York, New York 10036, on: (i) September 25, 2019 beginning at 9:00 a.m. (EST) for Mr. Bryan 

M. Gaston; (ii) September 26, 2019 beginning at 9:00 a.m. (EST) for Mr. Eugene I. Davis; (iii) 

September 27, 2019 beginning at 9:00 a.m. (EST) for Mr. William L. Transier; (iv) October 1, 

2019 beginning at 9:00 a.m. (EST) for Mr. Ted W. Beneski; (v) October 2, 2019 beginning at 

9:00 a.m. (EST) for HPS’s informed representative; and (vi) October 3, 2019 beginning at 9:00 

a.m. (EST) for Mr. Richard J. Shearer.  In support of the Motion, the Committee respectfully 

represents as follows: 
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I. PRELIMINARY STATEMENT  

1. On or about April 18, 2019, the Debtors, their Prepetition Secured Lenders (who 

are also the DIP Lenders), and certain existing equity owners entered into a restructuring support 

agreement (the “RSA”) whereby those parties agreed upon the terms of a plan of reorganization 

and a methodology to control the implementation, prosecution, and confirmation of that plan in 

this Court.  Consistent with the RSA, and after development and approval by a newly-created 

“Special Restructuring Committee” composed of two directors hand-picked by the Prepetition 

Secured Lenders, the Debtors filed a proposed Plan containing, among other provisions, a 

miniscule-recovery “death trap” treatment for general unsecured creditors and, inexplicably, a 

recovery to existing equity.  Determining whether these provisions are legally supportable, 

whether the Debtors’ valuation, including potential recoveries from insurance proceeds, supports 

the Debtors’ proposed Plan, whether any breaches of the Debtors’ officers’ and directors’ 

fiduciary duties occurred, and whether potential lender liability or equitable subordination claims 

exist due to improper lender control and dominance are among the critical areas of inquiry that 

the Committee must explore. 

2. The discovery the Committee seeks concerns the Debtors’ business plan, 

valuation, and motivations of the RSA parties, especially since, upon information and belief, as 

early as January 2019, the Debtors believed their Prepetition Secured Lenders had started to 

aggressively dictate what the Debtors could and could not do.  The requested discovery will 

allow the Committee to gain a thorough understanding of how the Debtors ended up in chapter 

11, the drivers of the RSA and the Plan, and the legitimacy and validity of the Debtors’ proposed 

Plan and attendant value allocation among creditors.   
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3. In filing this Motion, the Committee acts as an independent fiduciary motivated 

only to obtain a full factual understanding of the Debtors’ business and losses suffered, the 

Debtors’ valuation, and the relevant conduct of the RSA parties, including, without limitation, 

the Debtors’ officers’ and directors’ potential breaches or abdication of their fiduciary duties, and 

HPS’s potential inappropriate control over the restructuring process.  Cognizant of these chapter 

11 cases’ compressed timeline, the Committee believes that proceeding under Bankruptcy Rule 

2004 is an expeditious and cost-effective tool that will enable the Committee to timely determine 

an appropriate, prudent course of action.   

4. For these reasons, and as more fully discussed herein, the Committee respectfully 

requests that the Court enter the Order granting the relief requested below. 

II. PROCEDURAL HISTORY, JURISDICTION AND VENUE 

5. On July 15, 2019 (the “Petition Date”), each of the Debtors filed voluntary 

petitions for relief under Chapter 11 of the Bankruptcy Code in the United States Bankruptcy 

Court for the District of Delaware (the “Court”).  Pursuant to sections 1107(a) and 1108 of the 

Bankruptcy Code, the Debtors continue to operate their businesses and manage their properties 

as debtors in possession.  No trustee or examiner has been appointed in these chapter 11 cases. 

6. On July 30, 2019, pursuant to section 1102 of the Bankruptcy Code, the United 

States Trustee for Region 3 (the “U.S. Trustee”) appointed five creditors to serve on the 

Committee in connection with these chapter 11 cases.  The members of the Committee are: (i) 

Trinity Industries Leasing Company; (ii) The Andersons, Inc.; (iii) Iron Mountain Trap Rock 

Co.; (iv) Greenbrier Leasing Company, LLC; and (v) BMT Consulting Group, LLC.  On that 

same date, the Committee selected Kilpatrick Townsend & Stockton LLP as its proposed 

bankruptcy counsel and Potter Anderson & Corroon LLP as its proposed Delaware counsel.  On 
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August 2, 2019, the Committee selected Province, Inc. as its proposed financial advisor and 

Miller Buckfire & Co., LLC and its affiliate Stifel, Nicolaus & Co., Inc. as its proposed 

investment banker. 

7. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157 

and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (O). Venue is proper 

in this District pursuant to 28 U.S.C. §§ 1408 and 1409. 

8. The predicates for the requested relief are section 105(a) of the Bankruptcy Code, 

Bankruptcy Rule 2004, and Local Bankruptcy Rule 2004-1. 

III. FACTUAL BACKGROUND 

9. Emerge Energy was formed in 2012 by management and affiliates of Insight 

Equity to mine, process, and distribute silica sand proppant, a key component in the hydraulic 

fracturing of oil and gas wells via facilities located in New Auburn, Wisconsin (collectively, the 

“Wisconsin Plant”) and facilities located in San Antonio, Texas (collectively, the “San Antonio 

Plant”).  See Declaration of Bryan M. Gaston, Restructuring Officer of the Debtors, in Support 

of Chapter 11 Petitions and First Day Pleadings (the “First Day Declaration”) [ECF No. 14] at ¶ 

6-8. 

A.  Rapid Growth Leads to Shuttered Facilities 

10. Although the Debtors’ business experienced rapid growth from 2012 to 2014 due 

to technological advances in the hydraulic fracturing process, demand for frac sand decreased 

during 2015 and 2016 as a result of an industry downturn due to low commodity prices.  See id. 

at ¶ 26.  Commodity prices stabilized, however, leading to an improvement in drilling activity 

during the third quarter of 2016.  See id. at ¶ 27.  In April 2017, the Debtors acquired the San 

Antonio Plant, which had operated as a small sand mine for decades; the San Antonio Plant 
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suffered from several complications and continues to produce below the facility’s nameplate 

capacity, despite reasonably strong customer demand and pricing.  See id. at ¶ 28.   

11. By mid-2018, the market for frac sand softened due to a decline in well 

completion activities resulting from the exhaustion of capital budgets for oil and gas exploration 

and production companies.  See id. at ¶ 27.  In May 2018, the Debtors obtained a mine site in 

Kingfisher, Oklahoma and began construction of a 1.5 million-ton sand facility (the “Oklahoma 

Project”), but, after a further decline in market price, as well as delays and complications in the 

commissioning and ramp-up of the San Antonio Plant, the Debtors discontinued work on the 

Oklahoma Project in January 2019, incurring $15.2 million in expenses, of which $7.3 million 

remains unpaid.  See id. at ¶ 29 n.8.  On May 15, 2019, the Debtors announced the closure of 

three of the five facilities at the Wisconsin Plant effective May 31, 2019.  See id. ¶ 22. 

B.  Secured Indebtedness Amount and Terms Leads to Restructuring Considerations 

12. The Debtors (other than Emerge Energy Services GP LLC and Emerge Energy 

Services Finance Corporation) are parties to the Second Amended and Restated Revolving Credit 

and Security Agreement, dated as of January 5, 2018 (the “Revolving Loan Agreement”), as 

amended, with HPS as administrative and collateral agent, and the lenders party thereto from 

time to time (the “Revolving Loan Lenders”).  See id. at ¶ 23.  The original agent and lender 

under the Revolving Loan Agreement was PNC Bank, but, on or about March 15, 2019, HPS and 

certain other Noteholders (defined below) purchased 100% of the obligations outstanding under 

the Revolving Loan Agreement pursuant to the Intercreditor Agreement (defined below).  See id. 

at ¶ 23 n.6.  Due to the buyout, the Revolving Loan Lenders and the majority Noteholder are 

affiliates or controlled funds of each other (collectively, the “Prepetition Secured Parties”).  See 

id.   
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13. The Debtors (other than Emerge Energy Services GP LLC and Emerge Energy 

Services Finance Corporation) are parties to the Notes Purchase Agreement, dated as of January 

5, 2018 (the “Notes Purchase Agreement”), as amended, with HPS as administrative and 

collateral agent, and the noteholders party thereto from time to time (the “Noteholders”).  See id. 

at ¶ 24.  According to the Debtors, these obligations are secured by second priority interests in, 

and liens upon, substantially all of the Debtors’ assets, which liens are junior in priority to the 

security interests and liens arising in connection with the Revolving Loan Agreement pursuant to 

the Intercreditor Agreement dated as of January 5, 2018 (the “Intercreditor Agreement”).  See 

id.3   

14. As stated above, the softening of the frac sand market in 2018 increasingly 

strained the Debtors’ operations and prevented them from meeting certain financial covenants 

and complying with certain other terms under the Revolving Loan Agreement and the Notes 

Purchase Agreement.  See id. at 30.  As a result of these defaults, the Debtors entered into a 

series of monthly forbearance agreements with the Revolving Loan Lenders and the Noteholders 

beginning on December 31, 2018.  See id.  Pursuant to these forbearance agreements, the 

Debtors retained, among others: (i) Ankura Consulting Group, LLC (“Ankura”) to provide 

interim management services to the Debtors; and (ii) Bryan M. Gaston, who served as Chief 

Restructuring Officer from January 23, 2019 through June 28, 2019 and as Restructuring Officer 

from that date forward.  

                                                 
3 As presented in the First Day Declaration, although the Committee has not yet determined that substantially all assets 
are, in fact, pledged, and that liens and priority interests are properly perfected. 
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C.  The Debtors’ Restructuring Leads to a Special Restructuring Committee 

15. The Debtors engaged in negotiations with their lenders and equity sponsor 

regarding a restructuring and subsequently entered into the RSA, dated as of April 18, 2019, by 

and among the Debtors, Insight Equity, HPS, and the Noteholders, pursuant to which the parties 

agreed on a restructuring path for the Debtors.  In particular, the RSA created a special 

committee of the board of directors (the “Special Restructuring Committee”) that was 

empowered with control and decision-making authority for the Debtors to approve4 and 

implement the terms of the RSA’s restructuring on terms that the Special Restructuring 

Committee determined to be necessary in order to confirm a chapter 11 plan.  See id. at 33.  

Upon information and belief, the Special Restructuring Committee has two members that were 

allegedly elected from a “slate” of candidates selected by and acceptable to the secured lenders: 

Mr. Eugene I. Davis and Mr. William L. Transier. 

16. On July 25, 2019, the Debtors filed the (i) Joint Plan of Reorganization for 

Emerge Energy Services LP and Its Affiliate Debtors under Chapter 11 of the Bankruptcy Code 

(the “Plan”) [ECF No. 98]; and the (ii) Disclosure Statement for the Joint Plan of Reorganization 

for Emerge Energy Services LP and Its Affiliate Debtors under Chapter 11 of the Bankruptcy 

Code (the “Disclosure Statement”) [ECF No. 99]. 

17. The Plan contemplates, among other things, the following transactions, including 

a so-called “death trap” provision contingent on whether general unsecured creditors in Class 6 

accept or reject the Plan: 

                                                 
4 Specifically, the Special Restructuring Committee was required to enter into a voting and standstill agreement with 
Emerge Energy Services Holdings LLC as a condition precedent to the effectiveness of the RSA, pursuant to which 
Emerge Energy Services Holdings LLC executed and delivered to the Special Restructuring Committee an irrevocable 
voting proxy that empowered the Special Restructuring Committee to implement the terms of the RSA.  
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• On the Effective Date, Reorganized Emerge LP will issue the New Limited 

Partnership Interests as follows:  

o (a), if Class 6 (General Unsecured Claims) votes to reject the Plan, then 

100% to Holders of Allowed Prepetition Notes Claims, prior to dilution by 

the Management Incentive Plan Equity;  

o (b) if Class 6 votes to accept the Plan, then 95% to Holders of Allowed 

Prepetition Notes Claims and 5% to Holders of Allowed General 

Unsecured Claims, in each case prior to dilution by the Management 

Incentive Plan Equity and any issuances pursuant to the New Warrants; 

and 

• On the Effective Date, and only if Class 6 (General Unsecured Claims) votes to 

accept the Plan, Reorganized Emerge LP will issue the New Warrants as follows: 

10% to Holders of Allowed General Unsecured Claims and 5% to Holders of 

Allowed Old Emerge LP Equity Interests. 

Disclosure Statement § 1.A.2.    

IV. RELIEF REQUESTED 

18. By this Motion, the Committee seeks entry of an order, substantially in the form 

attached hereto as Exhibit A, directing: (i) the Debtors to produce documents within their 

possession, custody, or control that are responsive to the Document Requests attached as 

Annex A to the Order; (ii) Insight Equity to produce documents within its possession, custody, or 

control that are responsive to the Document Requests attached as Annex B to the Order; 

(iii) HPS to produce documents within its possession, custody, or control that are responsive to 

the Document Requests attached as Annex C to the Order; (iv) Mr. Eugene I. Davis, in his 

individual and respective capacities as both director of the Debtors and a member of the Special 

Restructuring Committee, to produce documents within his possession, custody, or control that 

are responsive to the Document Requests attached as Annex D to the Order; and (v) Mr. William 

L. Transier, in his individual and respective capacities as both director of the Debtors and a 
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member of the Special Restructuring Committee, to produce documents within his possession, 

custody, or control that are responsive to the Document Requests attached as Annex E to the 

Order.  The Committee requests that responses to the Document Requests and document 

production be delivered to the attention of David M. Posner, Kilpatrick Townsend & Stockton 

LLP, The Grace Building, 1114 Avenue of the Americas, New York, New York 10036, by no 

later than September 12, 2019 at 12:00 p.m. (EST). 

19. The Committee further seeks entry of an order (i) directing Mr. Richard J. 

Shearer, Chief Executive Office of the Debtors, Mr. Bryan M. Gaston, Restructuring Officer of 

the Debtors, Mr. Eugene I. Davis, independent director of the Debtors and member of the Special 

Restructuring Committee, Mr. William L. Transier, independent director of the Debtors and 

member of the Special Restructuring Committee, and Mr. Ted W. Beneski, in his respective 

capacities as both Chief Executive Officer of Insight Equity and Chairman of the Board of 

Directors of the Debtors, to appear, and (ii) directing HPS to designate an informed 

representative to appear, for oral examination regarding the matters raised in this Motion and the 

documents requested by the Committee, at the offices of Kilpatrick Townsend & Stockton LLP, 

The Grace Building, 1114 Avenue of the Americas, New York, New York 10036, on: (i) 

September 25, 2019 beginning at 9:00 a.m. (EST) for Mr. Bryan M. Gaston; (ii) September 26, 

2019 beginning at 9:00 a.m. (EST) for Mr. Eugene I. Davis; (iii) September 27, 2019 beginning 

at 9:00 a.m. (EST) for Mr. William L. Transier; (iv) October 1, 2019 beginning at 9:00 a.m. 

(EST) for Mr. Ted W. Beneski; (v) October 2, 2019 beginning at 9:00 a.m. (EST) for HPS’s 

informed representative; and (vi) October 3, 2019 beginning at 9:00 a.m. (EST) for Mr. Richard 

J. Shearer. 
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V. REQUESTED EXAMINATION 

20. The Prepetition Secured Parties, who are also the DIP Lenders, and the Debtors, 

acting through the Special Restructuring Committee, seek to effectuate their pre-negotiated RSA 

through the proposed Plan, which will turn over substantially all (or, pursuant to the “death trap,” 

potentially all) of the reorganized Debtors’ equity to the Prepetition Secured Parties.  Even if the 

Prepetition Secured Parties are determined to be oversecured, the Prepetition Secured Parties are 

still slated to receive, among other things, 95% of the reorganized Debtors’ equity (and possibly 

100% of the equity) and broad sweeping releases, all within eighty-five (85) days of the Petition 

Date.  Unsecured creditors (potentially owed in excess of $300 million), in contrast, are, at best, 

slated to share in 5% of the reorganized Debtors’ equity and out-of-the-money warrants, but only 

if such creditors acquiesce to the death trap and vote in favor of the Plan.   

21. The Disclosure Statement was filed on July 25, 2019, but the Debtors have not yet 

filed motions seeking this Court’s approval of same.  The date by which parties must file 

objections to the Disclosure Statement is August 29, 2019.  The contemplated hearing to approve 

the Disclosure Statement is scheduled for September 5, 2019, and, while the Committee believes 

there are gaping infirmities in the Plan that render it patently unconfirmable, thereby 

necessitating that the Disclosure Statement must not be approved, objections to the Disclosure 

Statement and Plan (which the Committee will undoubtedly file) embody concerns necessarily 

left for a future date.  What cannot wait, however, is the Committee’s need to proactively seek 

and promptly obtain discovery to understand the foundation of these chapter 11 cases and the 

decision-making process that went into formulating the underpinnings of the RSA and the Plan 

by the Debtors, the Prepetition Secured Lender—HPS, the equity sponsor—Insight Equity, the 

Debtors’ board of directors, and the Special Restructuring Committee.  This information is 
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critical to allow the Committee to prepare its view of valuation, the business plan, and the 

proposed Plan and mount a vigorous challenge to the Plan, if the Committee deems it 

appropriate.  Given that confirmation is likely to be scheduled for October 8, 2019, that leaves 

the Committee only about six weeks post-Disclosure Statement hearing to discharge its fiduciary 

duties in connection with its challenge rights and the Plan process.5  The Committee has tailored 

its requests to three key aspects of these chapter 11 cases.  

22. First, the Committee must understand the Debtors’ valuation and liquidation 

analyses, including the underlying assumptions and past and current projections, in order to form 

its own views regarding the same.  An in-depth examination of the Debtors’ enterprise value will 

reveal whether the proposed Plan provides for legally permissible recoveries to general 

unsecured creditors.  Examining the Debtors’ records will also allow the Committee to explore 

the impact of insurance proceeds to be recovered in connection with the San Antonio levee 

breach on the Debtors’ enterprise value, and thus unsecured creditors’ entitlement under any plan 

of reorganization.    

23. Second, the Committee must understand the role the Special Restructuring 

Committee has played throughout the restructuring process, as well as the circumstances of its 

empowerment.  In particular, the Committee must inquire into whether the “old” board’s 

abdication is legally actionable.6  The Committee must gain confidence that such directors’ 

decisions have been, and continue to be, “based entirely on the corporate merits of the 

                                                 
5 Irrespective of what the Committee hopes will be full and prompt cooperation from the Debtors, Insight Equity, and 
HPS, and notwithstanding the gratuitously imposed milestones in the DIP Facility by the putative future owner of the 
Debtors, the Committee may seek a continuance of the confirmation hearing, if necessary, to properly challenge the 
elimination of potentially hundreds of millions of unsecured debt for virtually no consideration. 

6 This is particularly relevant here as the Plan proposes to release all current and former officers and directors of the 
Debtors.  See Plan § 10(b)(2). 
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transaction and [are] not influenced by personal or extraneous considerations.”  Schoon v. Smith, 

953 A.2d 196, 207 n.41 (Del. 2008) (quoting Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 

362) (Del. 1993).   

24. Third, the Committee must gain clarity into HPS’s and Insight Equity’s roles and 

conduct in the restructuring process and their control over the Debtors throughout that process.  

The Committee, as an estate fiduciary, is the only party properly positioned to shine sunlight into 

dark rooms, and by so doing ensure that the Plan as proposed fairly treats all parties, not just 

those closest to the Debtors and the Special Restructuring Committee. 

25. The Committee acts on a currently compressed timeline, as the Debtors anticipate 

seeking confirmation of the Plan in less than sixty (60) days from the date hereof.  The 

Committee does not have time for slow-paced document production by intransigent parties or 

resistance to voluntary depositions if it is to timely and fully understand the Debtors’, HPS’s, and 

Insight Equities’ motivations and resulting decisions.  As it stands, the Committee’s proposed 

schedule leaves little time for the Committee to potentially object to confirmation of the Plan.  It 

is for this reason that the Committee moves under Bankruptcy Rule 2004 as opposed to seeking a 

fully-consensual, informal discovery process. 

26. For these reasons, the Committee seeks to obtain information from the Debtors, 

HPS, Insight Equity, Mr. Davis, and Mr. Transier by way of examinations and document 

productions as set forth in the attached Exhibits A, B, C, D, and E. 

27. By way of example, the Committee seeks this information to explore, evaluate, 

and analyze: (i) the Debtors’, Insight Equity’s, and HPS’s decisions to enter into and implement 

the Revolving Loan Agreement and the Notes Purchase Agreement, particularly relevant here 

given HPS’s buyout of PNC Bank (gaining control of the first lien debt) and subsequent 
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designation of directors for the Debtors’ board; (ii) the Debtors’, Insight Equity’s, and HPS’s 

decisions to enter into the RSA, particularly given the creation of the Special Restructuring 

Committee thereunder and the requirement that such committee members be acceptable to the 

secured lenders, (iii) the Debtors’, Insight Equity’s, and HPS’s role and decision-making process 

behind closure of certain of the Debtors’ facilities; (iv) whether any of the Debtors’ property is 

unencumbered, which may provide for enhanced recoveries to general unsecured creditors; 

(v) the Debtors’, Insight Equity’s, and HPS’s decision-making process behind the proposed Plan, 

as well as the Plan’s current mechanism by which old equity holders receive recoveries, despite 

woeful recoveries for unsecured creditors; and (vi) whether the Debtors’ insurance policies 

covering the multi-million damages suffered by the Debtors related to the San Antonio Plant’s 

levee breach may generate recoveries to general unsecured creditors.  These efforts will ensure 

that the Debtors’ restructuring pursuant to the RSA proceeds transparently in this Court.    

VI. GROUNDS FOR RELIEF 

28. A committee appointed in a chapter 11 case “may . . . investigate the acts, 

conduct, assets, liabilities, and financial condition of the debtor, the operation of the debtor’s 

business . . . and any other matter relevant to the case or to the formulation of a plan” and 

“perform such other services as are in the interest of those represented.”  11 U.S.C. § 1103(c)(2), 

(5). 

29. Bankruptcy Rule 2004 provides that, on the motion of any party in interest, the 

Court may order an examination of, and the production of documentary evidence by, any entity 

concerning any matter relating “to the acts, conduct, or property or to the liabilities and financial 

condition of the debtors, or to any matter which may affect the administration of the debtor’s 

estate.”  Fed. R. Bankr. P. 2004(b).  The examination “may also relate to the operation of any 
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business and the desirability of its continuance, the source of any money or property acquired or 

to be acquired by the debtor for purposes of consummating a plan and the consideration given or 

offered therefor, and any matter relevant to the case or to the formulation of a plan.”  Id. 

30. Accordingly, Bankruptcy Rule 2004 permits any party with an interest in the 

bankruptcy estate to conduct an examination of any matter affecting the administration of the 

estate or the formulation of a plan.  Fed. R. Bankr. P. 2004(b); In re Teleglobe Commc’ns Corp., 

493 F.3d 345, 354 n.6 (3d Cir. 2007).  The goals of Rule 2004 examinations include 

“discovering assets, examining transactions, and determining whether wrongdoing has 

occurred.”  In re Wash. Mutual, Inc., 408 B.R. 45, 50 (Bankr. D. Del. 2009) (quoting In re Enron 

Corp., 281 B.R. 836, 840 (Bankr. S.D.N.Y. 2002)); see In re Recoton Corp., 307 B.R. 751, 755 

(S.D.N.Y. 2004). 

31.  “The scope of a Rule 2004 examination is ‘unfettered and broad.’”  Wash. 

Mutual, Inc., 408 B.R. at 49 (quoting In re Bennett Funding Group, Inc., 203 B.R. 24, 28 (Bankr. 

N.D.N.Y. 1996)); see In re Countrywide Home Loans, Inc., 384 B.R. 373, 400 (Bankr. W.D. Pa. 

2008).  Indeed, the broad scope of Rule 2004 has been described as permitting a “fishing 

expedition.”  See 2435 Plainfield Ave., Inc. v. Twp. of Scotch Plains (In re 2435 Plainfield Ave), 

223 B.R. 440, 456 (Bankr. D.N.J. 1998) (citations omitted); In re Drexel Burnham Lambert 

Group, 123 B.R. 702, 711 (Bankr. S.D.N.Y. 1991); Keene Corp. v. Johns-Manville Corp. (In re 

Johns-Manville Corp.), 42 B.R. 362, 364 (S.D.N.Y. 1984). 

32. This broad scope extends to any third parties who have a relationship with the 

Debtors and includes the designation of an informed person to appear for an oral examination.  

Ionosphere Clubs, Inc. v. Am. Nat Bank and Trust Co. of Chicago (In re Ionosphere Clubs, Inc.), 

156 B.R. 414, 432 (S.D.N.Y. 1993), aff’d, 17 F.3d 600 (2d Cir. 1994) (“Because the purpose of 
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the Rule 2004 investigation is to aid in the discovery of assets, any third party who can be shown 

to have a relationship with the debtor can be made subject to a Rule 2004 investigation.”); In re 

Wilcher, 56 B.R. 428, 433 (Bankr. N.D. Ill. 1985) (stating that Rule 2004 examination “may 

extend to creditors and third parties who have had dealings with the debtor”) (citations omitted); 

In re Analytical Sys., Inc., 71 B.R. 408, 412 (Bankr. N.D. Ga. 1987) (“The application of the 

discovery device of Bankruptcy Rule 7030 (Fed. R. Civ. P. 30), for a corporation to designate 

and inform persons to testify on its behalf to Bankruptcy Rule 2004 examinations is both 

consistent with and assists in the accomplishment of expeditious administration.”); see also In re 

Mittco, Inc., 44 B.R. 35, 36 (Bankr. D. Wis. 1984) (“Where there is a showing that the purpose 

of the examination is to enable a party to probe into matters which may lead to the discovery of 

assets by examining not only the debtor, but also other witnesses, such inquiry is allowed.”). 

33. The Committee unquestionably meets the threshold for permitting the requested 

Rule 2004 discovery to proceed.  The requests for discovery by the Committee here are in 

furtherance of the Committee’s statutory duty to investigate the conduct of the relevant parties to 

determine whether that conduct can form the basis for seeking recoveries on behalf of the 

Debtors’ estates.  The Committee has identified categories of discovery and documents to be 

produced for the Committee to review in preparation of the requested oral examinations, all to 

timely facilitate the Committee’s above-described investigations.  

34. Given the compressed schedule for approval of the Debtors’ Disclosure Statement 

and confirmation of the Plan, the Committee seeks a deadline for the parties’ production of 

documents that is seven (7) days from the service of subpoenas requesting same, and a deadline 

for oral examinations that is fourteen (14) days from the service of subpoenas requesting same. 
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VII. CERTIFICATION OF COMPLIANCE WITH LOCAL RULE 2004-1 

35. On August 21, 2019, counsel for the Committee furnished a list of discovery 

topics, details of the areas of inquiry, and the individuals proposed to be deposed to counsel for 

the Debtors, HPS, and Insight Equity.7  The Committee suggested that the parties conduct “meet 

and confer” sessions on August 22, 2019 in an attempt to address and resolve the Committee’s 

Discovery Requests.  On August 22, 2019, the Committee followed up on the requests to meet 

and confer.  At the time of filing of this Motion, neither HPS nor the Debtors availed itself of the 

Committee’s invitation to meet and confer.  The Committee did meet and confer with counsel to 

Insight Equity, but were unable to agree on the scope and timing of the Committee’s Discovery 

Requests.   

36. Given the compressed schedule8 imposed on the Committee in these chapter 11 

cases, the Committee respectfully requests that the Court conclude that the requirements of Local 

Bankruptcy Rule 2004-1 have been satisfied in this instance.  The Committee will continue its 

efforts to reach a resolution with respect to the document requests and electronic discovery 

search terms with the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier in advance of 

any hearing on this Motion. 

VIII. NO PRIOR REQUEST AND RESERVATION OF RIGHTS 

37. No previous request for the relief sought herein has been made to this Court or 

any other court.  The Committee reserves the right to apply to the Court to seek additional 

discovery in connection with these matters. 

                                                 
7 The Committee has been informed that the Special Restructuring Committee does not have independent counsel. 

8 This Motion must be heard no later than the omnibus hearing scheduled for September 5, 2019, as delay would 
jeopardize the Committee’s ability to obtain discovery on a timeframe sufficient for the Committee to mount a 
meaningful challenge to the proposed Plan. 
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IX. NOTICE 

38. Notice of the Motion has been given to the following parties, or, in lieu thereof, to 

their counsel, if known: (i) the Debtors; (ii) the Office of the U.S. Trustee; (iii) HPS Investment 

Partners, LLC; (iv) Insight Equity Management Company LLC; and (v) any party who has filed 

a formal requests for notice in these Chapter 11 Cases pursuant to Bankruptcy Rule 2002.  The 

Committee submits that, in light of the nature of the relief requested and the circumstances 

surrounding these Chapter 11 Cases, no other or further notice is required or necessary. 

WHEREFORE the Committee respectfully requests that the Court: (a) enter an 

order, substantially in the form attached hereto as Exhibit A, granting this Motion and directing 

(i) each of the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier to timely produce 

documents within their possession, custody, or control that are responsive to the applicable 

Document Request; and (ii) Mr. Richard J. Shearer, Mr. Bryan M. Gaston, Mr. Eugene I. Davis, 

Mr. William L. Transier, Mr. Ted W. Beneski, and an informed representative from HPS to 

appear for oral examination regarding the topics raised herein and in the Document Requests; 

and (b) grant such other and further relief as it deems just and proper. 

 

[Remainder of Page Left Intentionally Blank]  

Case 19-11563-KBO    Doc 246    Filed 08/22/19    Page 18 of 19Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 420 of 1010



19 
 

Dated:  August 22, 2019 
 Wilmington, Delaware 

Respectfully submitted, 
 
POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IMPAC 6354092v.1 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 
In re: 
 
EMERGE ENERGY SERVICES LP, et al.,1 

   
  Debtors. 

) 
) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-11563 (KBO) 
 
(Jointly Administered) 
 
Hearing Date: September 5, 2019 at 10:00 a.m. (ET) 
Objection Deadline: August 29, 2019 at 4:00 p.m. (ET)  

NOTICE OF MOTION OF OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE 

BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 
RULE 2004-1, AUTHORIZING AND DIRECTING THE EXAMINATION OF THE 

DEBTORS AND CERTAIN THIRD PARTIES 
 
PLEASE TAKE NOTICE that the Official Committee of Unsecured Creditors 

(the  “Committee”) appointed in the chapter 11 cases of the above-captioned debtors and debtors 

in possession (collectively, the “Debtors”) filed the Motion of Official Committee Of Unsecured 

Creditors for an Order, Pursuant to Section 105(a) of the Bankruptcy Code, Bankruptcy Rule 

2004, and Local Bankruptcy Rule 2004-1, Authorizing and Directing the Examination of the 

Debtors and Certain Third Parties (the “Motion”) with the United States Bankruptcy Court for 

the District of Delaware (the “Court”).  

PLEASE TAKE FURTHER NOTICE that objections to the Motion, if any, must be in 

writing, filed with the Clerk of the United States Bankruptcy Court for the District of Delaware, 

3rd Floor, 824 North Market Street, Wilmington, Delaware 19801, on or before August 29, 2019 

at 4:00 p.m. (ET) (the “Objection Deadline”) and served upon and received by the undersigned 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, 
are: Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109. 
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IMPAC 6354092v.1 

proposed attorneys for the Committee. 

PLEASE TAKE FURTHER NOTICE that, if any objections to the Motion are received, 

the Motion and such objections shall be considered at a hearing before the Honorable Karen B. 

Owens at the Bankruptcy Court, 824 Market Street, 6th Floor, Courtroom 2, Wilmington, Delaware 

19801 on September 5, 2019 at 10:00 a.m. (ET). 

IF NO OBJECTIONS TO THE MOTION ARE TIMELY FILED, SERVED AND 

RECEIVED IN ACCORDANCE WITH THIS NOTICE, THE BANKRUPTCY COURT 

MAY GRANT THE RELIEF REQUESTED IN THE MOTION WITHOUT FURTHER 

NOTICE OR HEARING. 

 
 

[Remainder of Page Left Intentionally Blank]  
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IMPAC 6354092v.1 

Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

Re: Docket No. ___ 

ORDER GRANTING MOTION OF OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE 

BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 
RULE 2004-1, AUTHORIZING AND DIRECTING THE PRODUCTION OF 

DOCUMENTS AND THE EXAMINATION OF  
THE DEBTORS AND CERTAIN THIRD PARTIES 

Upon the motion of the Official Committee of Unsecured Creditors of Emerge Energy 

Services, LP (the “Committee”) pursuant to section 105(a) of the Bankruptcy Code, Rule 2004 of 

the Federal Rules of Bankruptcy Procedures, and Local Rule 2004-1 of the United States 

Bankruptcy Court for the District of Delaware, seeking the entry of an order directing the 

examination of the Debtors, certain third parties and individuals, and the production of 

documents (the “Motion”),2 and this matter being a core proceeding pursuant to 28 U.S.C. 

§ 157(b)(2)(B); and upon consideration of the Motion; and due and proper notice of the Motion 

having been given, it is hereby  

ORDERED that the Motion is granted; and it is further  

                                                           
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

2 Capitalized terms not otherwise defined in this Order shall have the meaning given to them in the Motion. 
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ORDERED that the Committee is authorized to issue and serve subpoenas to the 

Debtors, Insight Equity, HPS, Mr. Eugene I. Davis, and Mr. William L. Transier for the 

production of documents, electronically stored information, or tangible things responsive to 

requests relating to the Document Requests described in the Motion and this Order; and it is 

further 

ORDERED that the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier 

shall produce documents in accordance with this Order on or before a date that is seven (7) days 

from the service of such subpoenas unless otherwise ordered by the Court; and it is further 

ORDERED that the Committee is authorized to issue and serve subpoenas for oral 

examinations on the Debtors, Insight Equity, and HPS, and on the individuals identified in the 

next ordering paragraph; and it is further 

ORDERED that Mr. Richard Shearer, Mr. Bryan M. Gaston, Mr. Eugene I. Davis, 

Mr. William L. Transier, Mr. Ted W. Beneski, and an HPS-designated representative shall each 

appear for examination on or before a date that is seven (7) days from the service of such 

subpoenas unless otherwise ordered by the Court; and it is further 

ORDERED that the Court shall retain jurisdiction with respect to any matters, 

claims, rights or disputes arising from or related to the implementation of this Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO THE DEBTORS 
 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York  10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion.  

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 
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employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means the Debtors as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  
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ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.    

REQUEST NO. 4: 

All Documents sufficient to determine the value, terms and conditions of any settlement 

between the Debtors and any creditor of, or claimant against, any of the Debtors within one year 

prior to the Petition Date.  

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

All Documents concerning the Debtor’s customer base’s current or prospective capital 

programs, plants, and/or completion activity level concerning demand for oil and gas produced 
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by the hydraulic fracturing process in Texas, Oklahoma, or other drilling venues serviced by the 

Debtors.  

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 

January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 
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a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii)  

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 
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the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.   

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 

Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  
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REQUEST NO. 17: 

All Documents concerning any transfers or distributions of cash or other assets to any 

Insiders or to any non-Insider holders of equity.  

REQUEST NO. 18: 

All Documents provided to Ankura by the Debtors or received from Ankura by the 

Debtors prior to the Petition Date. 

REQUEST NO. 19:  

All Documents relating to any forbearance agreements, the RSA, and any exhibits and  

appendices thereto, including with respect to any meetings or communications with any Lender 

or Lender representative during, or prior to, any forbearance periods under any forbearance 

agreement. 

REQUEST NO. 20:  

All Documents relating to any communication, direction, or instruction by any Lender to  

the Debtors or a Debtor representative regarding the conduct of the Debtors’ business, any 

business plan of the Debtors, the use of cash (including payments to any third party), the 

acquisition or disposition of any asset, and negotiations with any railcar or other lessor of assets 

to the Debtors. 

REQUEST NO. 21:  

All Documents relating to any communications, reports, or presentations of any kind by 

the Debtors, or any other person on the Board of Directors of the Debtors, or member of any 

such Board of Directors, to any Lender, or to Insight Equity with respect to Document Requests 

Nos. 30 and 31. 
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REQUEST NO. 22: 

 All Documents relating to any terms or proposals for any debt and/or equity restructuring 

or recapitalization between the Debtors and the Lenders. 

REQUEST NO. 23: 

All Documents relating to any terms or proposals to the Debtors, or any Board of 

Directors of the Debtors, from any non-Lender Person regarding any business combination, debt 

and/or equity infusion. 

REQUEST NO. 24:   

 All Documents relating to the Special Restructuring Committee and its duties and/or roles, 

from its creation under the RSA to the present, including its fiduciary duties after the Petition 

Date. 

REQUEST NO. 25:    

 All Documents relating to why the Special Restructuring Committee did not and does not 

have its own independent legal counsel, distinct from and/or in addition to the Debtors’ and 

Lenders’ counsel, with respect to negotiations concerning the RSA, including all exhibits and 

appendices thereto. 

REQUEST NO. 26: 

 All Documents concerning federal and/or state tax consequences related to any aspect of 

the Debtors’ restructuring process. 

REQUEST NO. 27: 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 
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and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 

e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;   

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;   

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 
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k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;   

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) All Documents related to breaches, repairs, and/or inspections related to the San 

Antonio Plan.  

n) All Documents related to breaches, repairs, and/or inspections related to the 

Oklahoma Project. 

      

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al.  
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS BY THE OFFICIAL 

COMMITTEE OF UNSECURED CREDITORS TO INSIGHT EQUITY 
 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

l. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

w. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

x. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

y. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 
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employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

z. “NWS” means northern white sand. 

aa. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

bb. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

cc. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

dd. “Petition Date” means July 15, 2019. 

ee. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

ff. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

gg. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

hh. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

ii. “You” or “your” means Insight Equity as defined above. 

jj. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  
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ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.    

REQUEST NO. 4: 

All Documents sufficient to determine the value, terms and conditions of any settlement 

between the Debtors and any creditor of, or claimant against, any of the Debtors within one year 

prior to the Petition Date.  

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

All Documents concerning the Debtor’s customer base’s current or prospective capital 

programs, plants, and/or completion activity level concerning demand for oil and gas produced 

Case 19-11563-KBO    Doc 246-4    Filed 08/22/19    Page 10 of 18Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 457 of 1010



10 
 

by the hydraulic fracturing process in Texas, Oklahoma, or other drilling venues serviced by the 

Debtors.  

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 

January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 
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a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii)  

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 
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the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.   

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 

Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  
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REQUEST NO. 17: 

All Documents concerning any transfers or distributions of cash or other assets to any 

Insiders or to any non-Insider holders of equity.  

REQUEST NO. 18: 

All documents provided to Insight Equity by the Debtors or received from Insight Equity 

by the Debtors prior to the Petition Date. 

REQUEST NO. 19: 

 All Documents related to Insight Equity’s investment in Emerge Energy (and the value 

thereof), made, finalized, or considered by Insight Equity in each of calendar years 2016, 2017, 

2018, and 2019. 

REQUEST NO. 20:  

 All Documents related to the negotiation and execution of the RSA, including its exhibits 

and appendices. 

REQUEST NO. 21:  

 All Documents relating to the Special Restructuring Committee and the relinquishment of 

control of RSA-related transactions by the Debtors and/or the Emerge Energy Board of Directors 

to the Special Restructuring Committee, and the factors considered by Insight Equity with 

respect to such relinquishment of control. 

REQUEST NO. 22: 

 All documents relating to any proposals made by Insight Equity to Emerge Energy and/or 

the Lenders, or considered or developed by Insight Equity for a restructuring of Emerge Energy 

as an alternative to the RSA. 
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REQUEST NO. 23: 

 All Documents relating to Insight Equity’s efforts to include any recovery for itself and  

other existing equity holders of Emerge Energy by means of the RSA. 

REQUEST NO. 24: 

 All Documents concerning federal, state, and local tax consequences related to any aspect 

of the Debtors’ restructuring process. 

REQUEST NO. 25: 

 All documents referenced in Document Requests 1-24 prepared for, in reference to, or 

shared with HPS, whether inclusive or exclusive of the Debtors, whether internal or external. 

 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO HPS 
 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 
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persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means HPS as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  
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ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.    

REQUEST NO. 4: 

All Documents sufficient to determine the value, terms and conditions of any settlement 

between the Debtors and any creditor of, or claimant against, any of the Debtors within one year 

prior to the Petition Date.  

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

All Documents concerning the Debtor’s customer base’s current or prospective capital 

programs, plants, and/or completion activity level concerning demand for oil and gas produced 
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by the hydraulic fracturing process in Texas, Oklahoma, or other drilling venues serviced by the 

Debtors.  

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 

January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 
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a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii)  

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 
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the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.   

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 

Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  
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REQUEST NO. 17: 

All Documents concerning any transfers or distributions of cash or other assets to any 

Insiders or to any non-Insider holders of equity.  

REQUEST NO. 18: 

All Documents provided to HPS by the Debtors or received from HPS by the Debtors 

prior to the Petition Date. 

REQUEST NO. 19: 

 All Documents relating to any forbearance agreements between the Debtors and any 

Lender, without limitation, including all Documents relating to any meetings or undertakings 

provided for in any forbearance agreement. 

REQUEST NO. 20: 

 All Documents relating to the RSA, and any negotiations thereof, and all exhibits and 

appendices to the RSA, including, without limitation, with respect to the Voting Proxy, the 

Standstill Agreement, and the Charters of the Special Restructuring Committee. 

REQUEST NO. 21:  

 All Documents relating to the Lenders’ valuation of the Debtors’ business, or any part 

thereof, or any asset or assets of the Debtors. 

REQUEST NO. 22: 

 All Documents related to the Special Restructuring Committee and its members as 

composed pursuant to the RSA, including its exhibits and appendices. 
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REQUEST NO. 23: 

 All Documents related to any business plans, forecasts, analyses made or performed by 

any Lender with respect to the transactions contemplated by the RSA, or with respect to 

alternative transactions. 

REQUEST NO. 24: 

 All Documents relating to terms, proposals, and/or offers made by Insight Equity to the 

Debtors and/or Lenders with respect to a purchase of lender indebtedness or any recapitalization 

and/or financial restructuring of the Debtors. 

REQUEST NO. 25: 

 All Documents relating to HPS’s purchase of the indebtedness of PNC Bank, including, 

but not limited to, all communications, reports, and presentations. 

REQUEST NO. 26: 

 All documents referenced in Document Requests 1-25 prepared for, in reference to, or 

shared with Insight Equity, whether inclusive or exclusive of the Debtors, whether internal or 

external. 

 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS  
TO EUGENE I. DAVIS  

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC,, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 
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persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or the non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means Eugene I. Davis in his individual and respective 

capacities as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

 All Documents relating to the relationship of any Special Restructuring Committee 

member with any Lender prior to, or after, entering into the RSA, including any discussions with 

any Lender with respect to serving on such Special Restructuring Committee, as provided in the 

RSA. 

REQUEST NO. 2: 

 All Documents relating to the Special Restructuring Committee’s role, function, and 

fiduciary duties to the bankruptcy estates of the Debtors, including Mr. Davis in his individual 

and respective capacities as both Director of the Debtor and a member of the Special 

Restructuring Committee, including with respect to the Special Restructuring Committee’s 

charters and/or role with respect to the RSA. 
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REQUEST NO. 3: 

 All Documents relating to any representations made by any legal counsel to Mr. Davis 

and/or the Special Restructuring Committee with respect to the RSA, including any exhibits or 

appendices thereto, and the reasons or factors considered with respect as to why the Special 

Restructuring Committee did not have its own counsel, distinct from and/or in addition to the 

Debtors’ and Lenders’ counsel, with respect to the RSA, including with respect to the terms of 

the Debtors’ relinquishment of control of any transaction under the RSA to the Special 

Restructuring Committee. 

REQUEST NO. 4: 

 All Documents relating to minutes of the Special Restructuring Committee from its 

creation through the date hereof.  

REQUEST NO. 5: 

 All Documents, including all communications: (i) between Mr. Davis and HPS, including  

any documents or communications concerning business dealings unrelated to the Debtors; and 

(ii) Mr. Davis and Insight Equity, including any documents or communications concerning 

business dealings unrelated to the Debtors. 

REQUEST NO. 6: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 
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Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 

Case 19-11563-KBO    Doc 246-6    Filed 08/22/19    Page 12 of 15Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 495 of 1010



12 
 

t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 7: 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 

and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 
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e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;   

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;   

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;   

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) All Documents related to breaches, repairs, and/or inspections related to the San 

Antonio Plan.  

n) All Documents related to breaches, repairs, and/or inspections related to the 

Oklahoma Project. 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS  
TO WILLIAM L. TRANSIER 

 
Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 
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persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or the non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means William L. Transier in his individual and respective 

capacities as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive documents 

that are received, discovered, or created after any of your responses to these Document Requests, 
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or that are otherwise within your possession, custody, or control (or within the possession, 

custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or separated 

from other documents, whether by inclusion of binders, files, subfiles, or by use of dividers, tabs, 

or any other method, shall be left so segregated or separated when produced in response to these 

Document Requests.  If no document exists that is responsive to a particular request, you shall so 

state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

 All Documents relating to the relationship of any Special Restructuring Committee 

member with any Lender prior to, or after, entering into the RSA, including any discussions with 

any Lender with respect to serving on such Special Restructuring Committee, as provided in the 

RSA. 

REQUEST NO. 2: 

 All Documents relating to the Special Restructuring Committee’s role, function, and 

fiduciary duties to the bankruptcy estates of the Debtors, including Mr. Transier in his individual 

and respective capacities as both Director of the Debtor and a member of the Special 

Restructuring Committee, including with respect to the Special Restructuring Committee’s 

charters and/or role with respect to the RSA. 
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REQUEST NO. 3: 

 All Documents relating to any representations made by any legal counsel to Mr. Transier 

and/or the Special Restructuring Committee with respect to the RSA, including any exhibits or 

appendices thereto, and the reasons or factors considered with respect as to why the Special 

Restructuring Committee did not have its own counsel, distinct from and/or in addition to the 

Debtors’ and Lenders’ counsel, with respect to the RSA, including with respect to the terms of 

the Debtors’ relinquishment of control of any transaction under the RSA to the Special 

Restructuring Committee. 

REQUEST NO. 4: 

 All Documents relating to minutes of the Special Restructuring Committee from its 

creation through the date hereof.  

REQUEST NO. 5: 

 All Documents, including all communications: (i) between Mr. Transier and HPS, 

including  any documents or communications concerning business dealings unrelated to the 

Debtors; and (ii) Mr. Transier and Insight Equity, including any documents or communications 

concerning business dealings unrelated to the Debtors. 

REQUEST NO. 6: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 
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Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 

Case 19-11563-KBO    Doc 246-7    Filed 08/22/19    Page 11 of 15Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 509 of 1010



11 
 

k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 7: 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 

and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 
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e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;   

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;   

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;   

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) All Documents related to breaches, repairs, and/or inspections related to the San 

Antonio Plan.  

n) All Documents related to breaches, repairs, and/or inspections related to the 

Oklahoma Project. 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IMPAC 6354092v.1 

CERTIFICATE OF SERVICE 
 

I, Aaron H. Stulman, hereby certify that on this 22nd day of August 2019, I caused a true 

and correct copy of the foregoing Motion of Official Committee Of Unsecured Creditors for an 

Order, Pursuant to Section 105(a) of the Bankruptcy Code, Bankruptcy Rule 2004, and Local 

Bankruptcy Rule 2004-1, Authorizing and Directing the Examination of the Debtors and Certain 

Third Parties to be served upon the parties on the attached serve list via first class mail, postage 

pre-paid. 

 

/s/ Aaron H. Stulman     
      Aaron H. Stulman (DE Bar No. 5807) 
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Baker Botts LLP 
Omar J. Alaniz, Esq. 

2001 Ross Avenue Suite 900 
Dallas, TX 75201-2980 

 

Bayard, P.A. 
Evan T. Miller, Esq. 

Sophie E. Macon, Esq. 
600 N. King Street, Suite 400 

Wilmington, DE 19801 

 

BMT Consulting Group, LLC 
Attn: Paul McCarthy 
36 Redwood Drive 
Butte, MT 59701 

Buchalter, A Professional Corporation 
Shawn M. Christianson, Esq. 
55 Second Street, 17th Floor 

San Francisco, CA 94105-3493 

 

Caldwell East & Finlayson PLLC 
Zachary J. Fanucchi 

700 N. St. Mary’s Street, Suite 1825 
San Antonio, TX 78205 

 

Cole Schotz P.C. 
Daniel F.X. Geoghan, Esq. 

Matthew V. Dunn, Esq. 
1325 Avenue of the Americas, 19th Floor 

New York, NY 10019 

Cole Schotz P.C. 
Michael D. Warner, Esquire 

301 Commerce Street, Suite 1700 
Fort Worth, TX 76102 

 

Cole Schotz P.C. 
Patrick J. Reilley, Esquire 

500 Delaware Avenue, Suite 1410 
Wilmington, DE 19801 

 

Cullen and Dykman LLP 
Matthew G. Roseman, Esq. 

100 Quentin Roosevelt Boulevard 
Garden City, NY 11530-4850 

Cullen and Dykman LLP 
Michelle McMahon, Esq. 

44 Wall Street 
New York, NY 10005-2407 

 

Davis & Santos P.C. 
Caroline Newman Small, Esquire 

Santos Vargas, Esquire 
719 S. Flores Street 

San Antonio, TX 78204 

 

Delaware Attorney General 
Matthew Denn 

Carvel State Office Building 
820 N French St 

Wilmington, DE 19801 

Delaware Dept of Justice 
Attn Bankruptcy Dept 
820 N French St 6th Fl 
Wilmington, DE 19801 

 

Delaware Secretary of State 
Franchise Tax 

401 Federal Street 
PO Box 898 

Dover, DE 19903 

 
Delaware State Treasury 

820 Silver Lake Blvd., Suite 100 
Dover, DE 19904 

Duane Morris LLP 
Jarret P. Hitchings, Esq. 

222 Delaware Avenue, Suite 1600 
Wilmington, DE 19801-1659 

 

Emerge Energy Services LP 
Attn: Bryan Gaston 

5600 Clearfork Main St. Ste 400 
Fort Worth, TX 76109 

 

Greenbrier Leasing Company, LLC 
Attn: John Lawrence 

One Centerpointe Drive, Suite 200 
Lake Oswego, OR 97035 

HPS Investment Partners, LLC, as Agent 
Brett Pertuz 

40 West 57th Street, 33rd Floor 
New York, NY 10019 

 

Hunton Andrews Kurth LLP 
Attn Timothy A. (“Tad”) Davidson II 

600 Travis Street, Suite 4200 
Houston, TX 77002 

 

Internal Revenue Service 
Attn Susanne Larson 

31 Hopkins Plz Rm 1150 
Baltimore, MD 21201 

Internal Revenue Service 
Centralized Insolvency Operation 

PO Box 7346 
Philadelphia, PA 19101-7346 

 

Internal Revenue Service 
Centralized Insolvency Operation 

2970 Market St 
Philadelphia, PA 19104 

 

Iron Mountain Trap Rock Co. 
Attn: Dale Hoette 

2320 Creve Coeur Mill Road 
Maryland Heights, MO 63043 

Latham & Watkins LLP 
Keith A. Simon, Esq. 

Hugh K. Murtagh, Esq. 
Liza L. Burton, Esq. 
885 Third Avenue 

New York, NY 10022-4834 

 

Linebarger Goggan Blair & Sampson, LLP 
Don Stecker 

711 Navarro Street, Ste 300 
San Antonio, TX 78205 

 

Kurzman Carson Consultants 
Michael Paque 

222 N Pacific Coast Highway, Suite 300 
El Segundo, CA 90245 
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Linebarger Goggan Blair & Sampson, LLP 
Elizabeth Weller 

2777 N. Stemmons Freeway Suite 1000 
Dallas, TX 75207 

 

Mccreary, Veselka, Bragg & Allen, P.C. 
Tara LeDay 

P.O. Box 1269 
Round Rock, TX 78680 

 

Monzack Mersky Mclaughlin & Browder, P.A. 
Rachel B. Mersky 

Brian J. McLaughlin 
1201 N. Orange Street, Suite 400 

Wilmington, DE 19801 

Office of the United States Trustee Delaware 
Juliet M. Sarkessian 
844 King St Ste 2207 

Lockbox 35 
Wilmington, DE 19801 

 

Pachulski Stang Ziehl & Jones LLP 
Laura Davis Jones, Esq. 
Timothy P. Cairns, Esq. 

919 N. Market Street, 17th Floor 
P O Box 8705 

Wilmington, DE 19801 

 

Pepper Hamilton LLP 
David B. Stratton, Esq. 

Hercules Plaza 
1313 N. Market Street, Suite 5100 

P.O. Box 1709 
Wilmington, DE 19899-1709 

Richards, Layton & Finger 
John H. Knight, Esq. 
Paul N. Heath, Esq. 
One Rodney Square 

920 North King Street 
Wilmington, DE 19801 

 

Ruder Ware, L.L.S.C. 
John D. Leary, Esq. 

402 Graham Avenue 
P.O. Box 187 

Eau Claire, WI 54702 

 

Saul Ewing Arnstein & Lehr LLP 
Lucian B. Murley, Esquire 

1201 N. Market Street, Suite 2300 
P.O. Box 1266 

Wilmington, DE 19899 

Securities & Exchange Commission 
G Jeffrey Boujoukos Regional Director 

1617 JFK Boulevard Ste 520 
Philadelphia, PA 19103 

 

Securities & Exchange Commission 
Secretary of the Treasury 

100 F St NE 
Washington, DC 20549 

 

Securities & Exchange Commission NY Office 
Marc Berger Regional Director 

Brookfield Place 
200 Vesey St, Ste 400 

New York, NY 10281-1022 

Sullivan Hazeltine Allinson LLC 
Elihu E. Allinson III, Esq. 

901 North Market Street, Suite 1300 
Wilmington, DE 19801 

 

The Andersons, Inc. an Ohio Corporation 
Attn: Sean Hankinson 

1947 Briarfield Boulevard 
Maumee, OH 43537 

 

Trinity Industries Leasing Company 
Attn: Scott Ewing 

2525 N. Stemmons Freeway 
Dallas, TX 75207 

Union Pacific Railroad Company 
Tonya W. Conley and Lila L. Howe 
1400 Douglas Street, STOP 1580 

Omaha, NE 68179 

 

US Attorney for Delaware 
David C. Weiss 

1007 Orange St Ste 700 
PO Box 2046 

Wilmington, DE 19899-2046 

 

Vedder Price 
Douglas J. Lipke and Allison B. Hudson 

222 N. LaSalle Street 
Chicago, IL 60601 

Vinson & Elkins LLP 
Steven M. Abramowitz 

666 Fifth Avenue, 26th Floor 
New York, NY 10103-0040 

 

Weil, Gotshal & Manges LLP 
Matthew S. Barr 
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B2540 (Form 2540 – Subpoena for Rule 2004 Examination) (12/15)  

UNITED STATES BANKRUPTCY COURT 
_______________________________________ District of ___________________________________________ 

 
In re __________________________________________ 

Debtor 

 
Case No. _____________________  
 
Chapter ______________  
 

 
SUBPOENA FOR RULE 2004 EXAMINATION 

 
To:  ________________________________________________________________________________________ 

(Name of person to whom the subpoena is directed) 
 

 

  Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at an examination 

under Rule 2004, Federal Rules of Bankruptcy Procedure.  A copy of the court order authorizing the examination is attached.  

PLACE  
 
 
 
 

DATE AND TIME 

 

The examination will be recorded by this method:  ___________________________________________________________ 
 

  Production: You, or your representatives, must also bring with you to the examination the following documents, 
electronically stored information, or objects, and must permit inspection, copying, testing, or sampling of the material:  

 

 

 
 

The following provisions of Fed. R. Civ. P. 45, made applicable in bankruptcy cases by Fed. R. Bankr. P. 9016, are 
attached – Rule 45(c), relating to the place of compliance; Rule 45(d), relating to your protection as a person subject to a 
subpoena; and Rule 45(e) and 45(g), relating to your duty to respond to this subpoena and the potential consequences of not 
doing so. 
 
Date:  _____________    
 CLERK OF COURT                                                                

 
 
________________________ 
Signature of Clerk or Deputy Clerk 

 
 
OR    

                                                                
 
 
________________________ 

Attorney’s signature 
 

 
The name, address, email address, and telephone number of the attorney representing (name of party)       
____________________________  ,  who issues or requests this subpoena, are:  

 

 

 

Notice to the person who issues or requests this subpoena 

If this subpoena commands the production of documents, electronically stored information, or tangible things, or the 

inspection of premises before trial, a notice and a copy of this subpoena must be served on each party before it is served on 

the person to whom it is directed.  Fed. R. Civ. P. 45(a)(4).  
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11

Mr. Richard Shearer

✔

Kilpatrick, Townsend & Stockton LLP
1114 Avenue of the Americas, 21st Floor
New York, New York 10019
Attn: David M. Posner, Esq.

TBD

Videography and/or Stenography

September 11, 2019

/s/ L. Katherine Good

The Official Committee of Unsecured Creditors

Potter Anderson & Corroon LLP, 1313 N. Market Street, 6th Floor, Wilmington, Delaware 19801, ATTN: L. Katherine Good, Esq., kgood@potteranderson.com
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PROOF OF SERVICE 
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.) 

I received this subpoena for (name of individual and title, if any): ______________________________________________  

on (date) __________ . 

 

 I served the subpoena by delivering a copy to the named person as follows: ____________________________________ 

___________________________________________________________________________________________________ 

__________________________________ on (date) ___________________ ; or  

 

 I returned the subpoena unexecuted because:  ____________________________________________________________ 

___________________________________________________________________________________________________ 

 

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also tendered to the 
witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of  $ _______________________ . 

 
My fees are $ _________ for travel and $_________ for services, for a total of $_________ . 

 
 
I declare under penalty of perjury that this information is true and correct. 
 

Date:  _______________ 
 
 
 
 
 

 
________________________________________________ 

Server’s signature 
 

________________________________________________ 
Printed name and title 

 
 
________________________________________________ 

Server’s address 
 
 
Additional information concerning attempted service, etc.: 
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✔ Mr. Richard Shearer

c/o Latham & Watkins LLP, 885 Third Avenue, New York, New York 10022-4834, ATTN: Blake T. Denton
via Electronic Mail and Overnight Delivery via Federal Express September 11, 2019

September 11, 2019
/s/ L. Katherine Good

L. Katherine Good, Attorney

Potter Anderson & Corroon LLP, 1313 N. Market Street, 6th Floor, Wilmington, Delaware 19801
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Federal Rule of Civil Procedure 45(c), (d), (e), and (g) (Effective 12/1/13) 

(made applicable in bankruptcy cases by Rule 9016, Federal Rules of Bankruptcy Procedure) 
 

 (c) Place of compliance. 
 
   (1) For a Trial, Hearing, or Deposition. A subpoena may command a 
person to attend a trial, hearing, or deposition only as follows: 
      (A) within 100 miles of where the person resides, is employed, or 
regularly transacts business in person; or  
      (B) within the state where the person resides, is employed, or regularly 
transacts business in person, if the person  
         (i) is a party or a party’s officer; or 
         (ii) is commanded to attend a trial and would not incur substantial 
expense. 

 
   (2) For Other Discovery. A subpoena may command: 
      (A) production of documents, or electronically stored information, or 
things at a place within 100 miles of where the person resides, is employed, 
or regularly transacts business in person; and 
      (B) inspection of premises, at the premises to be inspected. 
 

(d) Protecting a Person Subject to a Subpoena; Enforcement. 
 

(1) Avoiding Undue Burden or Expense; Sanctions. A party or 
attorney responsible for issuing and serving a subpoena must take 
reasonable steps to avoid imposing undue burden or expense on a person 
subject to the subpoena. The court for the district where compliance is 
required must enforce this duty and impose an appropriate sanction — 
which may include lost earnings and reasonable attorney's fees — on a 
party or attorney who fails to comply. 

 
   (2) Command to Produce Materials or Permit Inspection. 
      (A) Appearance Not Required. A person commanded to produce 
documents, electronically stored information, or tangible things, or to 
permit the inspection of premises, need not appear in person at the place of 
production or inspection unless also commanded to appear for a deposition, 
hearing, or trial. 
      (B) Objections. A person commanded to produce documents or tangible 
things or to permit inspection may serve on the party or attorney designated 
in the subpoena a written objection to inspecting, copying, testing or 
sampling any or all of the materials or to inspecting the premises — or to 
producing electronically stored information in the form or forms requested. 
The objection must be served before the earlier of the time specified for 
compliance or 14 days after the subpoena is served. If an objection is made, 
the following rules apply: 
         (i) At any time, on notice to the commanded person, the serving party 
may move the court for the district where compliance is required for an 
order compelling production or inspection. 
         (ii) These acts may be required only as directed in the order, and the 
order must protect a person who is neither a party nor a party's officer from 
significant expense resulting from compliance. 

 
   (3) Quashing or Modifying a Subpoena. 
      (A) When Required. On timely motion, the court for the district where 
compliance is required must quash or modify a subpoena that: 
         (i) fails to allow a reasonable time to comply;  
         (ii) requires a person to comply beyond the geographical limits 
specified in Rule 45(c); 
         (iii) requires disclosure of privileged or other protected matter, if no 
exception or waiver applies; or 
         (iv) subjects a person to undue burden. 
      (B) When Permitted. To protect a person subject to or affected by a 
subpoena, the court for the district where compliance is required may, on 
motion, quash or modify the subpoena if it requires: 
         (i) disclosing a trade secret or other confidential research, 
development, or commercial information; or 
 

         (ii) disclosing an unretained expert's opinion or information that does 
not describe specific occurrences in dispute and results from the expert's 
study that was not requested by a party. 
      (C) Specifying Conditions as an Alternative. In the circumstances 
described in Rule 45(d)(3)(B), the court may, instead of quashing or 
modifying a subpoena, order appearance or production under specified 
conditions if the serving party: 
          (i) shows a substantial need for the testimony or material that cannot 
be otherwise met without undue hardship; and 
          (ii) ensures that the subpoenaed person will be reasonably 
compensated. 
 
(e) Duties in Responding to a Subpoena. 
 
   (1) Producing Documents or Electronically Stored Information. These 
procedures apply to producing documents or electronically stored 
information: 
      (A) Documents. A person responding to a subpoena to produce 
documents must produce them as they are kept in the ordinary course of 
business or must organize and label them to correspond to the categories in 
the demand. 
      (B) Form for Producing Electronically Stored Information Not 
Specified. If a subpoena does not specify a form for producing 
electronically stored information, the person responding must produce it in 
a form or forms in which it is ordinarily maintained or in a reasonably 
usable form or forms. 
      (C) Electronically Stored Information Produced in Only One Form. The 
person responding need not produce the same electronically stored 
information in more than one form. 
      (D) Inaccessible Electronically Stored Information. The person 
responding need not provide discovery of electronically stored information 
from sources that the person identifies as not reasonably accessible because 
of undue burden or cost. On motion to compel discovery or for a protective 
order, the person responding must show that the information is not 
reasonably accessible because of undue burden or cost. If that showing is 
made, the court may nonetheless order discovery from such sources if the 
requesting party shows good cause, considering the limitations of Rule 
26(b)(2)(C). The court may specify conditions for the discovery. 
 
   (2) Claiming Privilege or Protection. 
      (A) Information Withheld. A person withholding subpoenaed 
information under a claim that it is privileged or subject to protection as 
trial-preparation material must: 
         (i) expressly make the claim; and 
         (ii) describe the nature of the withheld documents, communications, 
or tangible things in a manner that, without revealing information itself 
privileged or protected, will enable the parties to assess the claim. 
      (B) Information Produced. If information produced in response to a 
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any party that 
received the information of the claim and the basis for it. After being 
notified, a party must promptly return, sequester, or destroy the specified 
information and any copies it has; must not use or disclose the information 
until the claim is resolved; must take reasonable steps to retrieve the 
information if the party disclosed it before being notified; and may  
promptly present the information under seal to the court for the district 
where compliance is required for a determination of the claim. The person 
who produced the information must preserve the information until the claim 
is resolved. 
… 
(g) Contempt. The court for the district where compliance is required – and 
also, after a motion is transferred, the issuing court – may hold in contempt 
a person who, having been served, fails without adequate excuse to obey 
the subpoena or an order related to it. 
 

 
For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013) 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

  Debtors.1 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

Re: Docket No. 246 

ORDER GRANTING MOTION OF OFFICIAL COMMITTEE OF UNSECURED 

CREDITORS FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE 

BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 

RULE 2004-1, AUTHORIZING AND DIRECTING THE PRODUCTION OF 

DOCUMENTS AND THE EXAMINATION OF  

THE DEBTORS AND CERTAIN THIRD PARTIES 

Upon the motion of the Official Committee of Unsecured Creditors of Emerge Energy 

Services, LP (the “Committee”) pursuant to section 105(a) of the Bankruptcy Code, Rule 2004 of 

the Federal Rules of Bankruptcy Procedures, and Local Rule 2004-1 of the United States 

Bankruptcy Court for the District of Delaware, filed on August 22, 2019 seeking the entry of an 

order directing the examination of the Debtors, certain third parties and individuals, and the 

production of documents (the “Motion”),2 and this matter being a core proceeding pursuant to 28 

U.S.C.§ 157(b)(2)(B); and upon consideration of the Motion and the consent to the terms of this 

Order by the parties listed in the fifth decretal paragraph; and due and proper notice of the 

Motion having been given, it is hereby  

                                                           
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 

Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

2 Capitalized terms not otherwise defined in this Order shall have the meaning given to them in the Motion. 

Case 19-11563-KBO    Doc 336    Filed 09/09/19    Page 1 of 4Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 522 of 1010



2 
 
 

ORDERED that the Motion is granted to the extent set forth herein; and it is 

further  

ORDERED that the Committee is authorized to issue and serve a subpoena to the 

Debtors, for the production of documents, electronically stored information or tangible things 

responsive to the Document Request, as negotiated with the Debtors since the filing of the 

Motion, attached hereto as Exhibit A; and it is further  

ORDERED that the Committee is authorized to issue and serve a subpoena on 

HPS for the production of documents, electronically stored information or tangible things 

responsive to the Document Request attached hereto as Exhibit B; and it is further  

ORDERED that the Committee is authorized to issue and serve a subpoena on 

Insight Equity, Mr. Eugene I. Davis, and Mr. William L. Transier for the production of 

documents, electronically stored information, or tangible things responsive to the Document 

Requests applicable to each of the above persons described in and attached to the Motion; and it 

is further 

ORDERED that the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier 

shall produce documents in accordance with the respective subpoenas served on them by the 

Committee, provided, however, that nothing herein abrogates a producing party’s right to object 

to any individual request.  Provided, however, that before seeking intervention from the Court on 

any such discovery dispute, the parties will first confer to try to resolve the dispute.  The 

documents for production shall be located through reasonable efforts and use of negotiated 

search terms, custodians, and date ranges.  Such documents will be produced on a rolling basis 

and substantially completed by September 18, 2019 with the producing parties using good faith 
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efforts to produce any remaining responsive documents as soon thereafter as practicable; and it is 

further 

ORDERED that HPS shall designate an informed representative to appear for oral 

examination as requested in the Motion; and it is further 

ORDERED that the Committee is authorized to issue and serve subpoenas for oral 

examinations on the Debtors, Insight Equity, and HPS, and on the individuals identified in the 

next ordering paragraph; and it is further 

ORDERED that Mr. Richard Shearer, Chief Executive Officer of the Debtors; Mr. 

Bryan M. Gaston, formerly Chief Restructuring Officer of the Debtors and now Restructuring 

Officer of the Debtors; Mr. Eugene I. Davis, independent director of the Debtors and one of the 

two members of the Special Restructuring Committee; Mr. William L. Transier, independent 

director of the Debtors and one of the two members of the Special Restructuring Committee;  

Mr. Ted W. Beneski, in his respective capacities as both Chief Executive officer 

of Insight Equity and Chairmen of the Board of Directors of the Debtors; and the HPS-

designated informed representative shall each appear for oral examination regarding the topics 

described in the Motion and the applicable Document Request, at a mutually acceptable date and 

location, regarding the topics described in the Motion and in the applicable Document Request, 

provided, however, that nothing herein abrogates witness’ rights to object to any individual topic 

of the oral examination, further provided, however, that before seeking intervention from the 

Court on any such discovery dispute, the parties will first confer to try to resolve the dispute; and 

it is further 
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ORDERED that the Court shall retain jurisdiction with respect to any matters, 

claims, rights or disputes arising from or related to the implementation of this Order or the 

subpoenas issued and served pursuant to this Order. 

KAREN B. OWENS
UNITED STATES BANKRUPTCY JUDGE

Dated: September 9th, 2019
Wilmington, Delaware
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

  Debtors.3 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 

FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO THE DEBTORS 

 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for Production 

of Documents (the “Document Requests”) in connection with the Debtors’ Disclosure Statement, 

dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and for all other purposes 

permitted by the Rules of Court.  The Committee hereby demands that the Debtors provide 

responses and produce documents in response to these requests by delivering all such responsive 

documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue of the Americas, 

21st Floor, New York, New York  10019, Attn: David M. Posner or to a mutually agreeable 

                                                           
3 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 

Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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alternative location, on a rolling basis, completing no later than September 12, 2019, or such other 

date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 

meaning ascribed to such terms in the Motion.  

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 

subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 
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k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 

electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 
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r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 
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ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means the Debtors as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 

Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   
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3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 

document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 
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shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 

8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. Except with respect to emails addressed in paragraph 10 below the , he dates 

covered by these Document Requests are January 1, 2017 through the August 22, 2019 unless 

otherwise specified in a Request. 

10. Unless otherwise specified in a particular Request, the dates covered by these 

Document Request for emails to be produced are August 1, 2017 through August 22, 2019 
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DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  

ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.   
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REQUEST NO. 4: 

All Documents related to any settlement between the Debtors and any creditor of, or 

claimant against, any of the Debtors within one year prior to the Petition Date that includes a 

provision wherein the creditor or claimant agrees to vote its unsecured claim in favor of a plan 

containing the treatment for unsecured creditors as set out in the RSA. 

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

Request withdrawn. 

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 
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January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2017 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents, excluding emails, relating to or reflecting any valuation analyses 

and/or valuation reports, fairness opinions, solvency opinions, asset valuations, 

and solvency of the Debtors, including any methodology used to determine same, 

prepared by the Company, their advisors, and/or Insight Equity (time period—

January 1, 2016 to present); 

b) All Documents, excluding emails, relating to or reflecting any presentations to the 

Board of Directors or Special Restructuring Committee detailing valuation or debt 

capacity analyses prepared by the Company, their advisors and/or Insight Equity 

(time period—January 1, 2016 to present);  

c) All Documents, excluding emails, sufficient to identify the value, income, assets 

and liabilities of Emerge Energy, including Emerge Energy’s direct and indirect 

subsidiaries as of the Petition Date (time period—January 1, 2016 to present); 

d) All Documents, excluding emails, relating to or reflecting any analyses and/or 

reports on the Debtors’ debt capacity prepared by the Company, their advisors, 

and/or Insight Equity (time period—January 1, 2016 to present); 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 
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and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents, excluding emails, relating to or reflecting the Frac Sand Industry 

prepared by, on behalf of, or for the Debtors, including projections, forecasts, and 

analyses concerning sand producers and sand users; 

i) All Documents, excluding emails, relating to or reflecting analysis or reports of 

any chapter 11 bankruptcy transactions, including any market studies prepared by 

the Company, their advisors, and/or Insight Equity (time period—January 1, 2016 

to present); 

j) All Documents, excluding emails relating to or reflecting valuation analyses 

and/or reports prepared by the Company, their advisors and/or Insight Equity in 

connection with impairment testing (time period January 1, 2016 to present); 

k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 
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plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 

t) All documents relating to or reflecting any communications or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications;  

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable; and 

x) All Documents, excluding emails, relating to the sale of the fuel business by the 

Company, any private placement transaction regarding the Company, or any 

public offering regarding the Company (time period—January 1, 2016 to present). 
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REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii) 

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 

the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.  

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 
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Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  

REQUEST NO. 17: 

All Documents concerning any transfers or distributions equal to or in excess of $150,000 

in cash or other assets of such value to any Insiders or to any non-Insider holders of equity (time 

period--4 years prior to the Petition Date).  

REQUEST NO. 18: 

All Documents provided to Ankura by the Debtors or received from Ankura by the 

Debtors prior to the Petition Date. 

REQUEST NO. 19:  

All Documents relating to any forbearance agreements, the RSA, and any exhibits and 

appendices thereto, including with respect to any meetings or communications with any Lender 

or Lender representative during, or prior to, any forbearance periods under any forbearance 

agreement. 
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REQUEST NO. 20:  

All Documents relating to any communication, direction, or instruction by any Lender to 

the Debtors or a Debtor representative regarding the conduct of the Debtors’ business, any 

business plan of the Debtors, the use of cash (including payments to any third party), the 

acquisition or disposition of any asset, and negotiations with any railcar or other lessor of assets 

to the Debtors. 

REQUEST NO. 21:  

All Documents relating to any communications, reports, or presentations of any kind by 

the Debtors, or any other person on the Board of Directors of the Debtors, or member of any 

such Board of Directors, to any Lender, or to Insight Equity with respect to Document Requests 

Nos. 19 & 20. 

REQUEST NO. 22: 

 All Documents relating to any terms or proposals for any debt and/or equity restructuring 

or recapitalization between the Debtors and the Lenders. 

REQUEST NO. 23: 

All Documents relating to any terms or proposals to the Debtors, or any Board of 

Directors of the Debtors, from any non-Lender Person regarding any business combination, debt 

and/or equity infusion. 

REQUEST NO. 24:  

 All Documents relating to the Special Restructuring Committee and its duties and/or roles, 

from its creation under the RSA to the present, including its fiduciary duties after the 

Petition Date. 
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REQUEST NO. 25:   

 All Documents relating to why the Special Restructuring Committee did not and does not 

have its own independent legal counsel, distinct from and/or in addition to the Debtors’ and 

Lenders’ counsel, with respect to negotiations concerning the RSA, including all exhibits and 

appendices thereto. 

REQUEST NO. 26: 

 All Documents concerning the current tax basis in Debtors for Insight  

Equity, and any other equity holders, and all workpapers supporting such tax basis numbers. 

 REQUEST NO. 27: PRESENTLY TABLED, BUT NOT WITHDRAWN (9-5-19) 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 

and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 

e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;  

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

Case 19-11563-KBO    Doc 336-1    Filed 09/09/19    Page 17 of 19Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 542 of 1010



17 
 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;  

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;  

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) Request withdrawn.  

n) Request withdrawn. 

 

THE ABOVE REVISED REQUESTS REFLECT THE COMMITTEE OF UNSECURED 

CREDITORS’ REQUESTED DISCOVERY AS OF 9/5/2019, SUBJECT TO AND 

WITHOUT WAIVING ANY RIGHTS OR OBJECTIONS. 

[Remainder of Page Intentionally Left Blank] 
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Dated:  September 6, 2019 

 Wilmington, Delaware 
POTTER ANDERSON & CORROON LLP 

 

/s/ Aaron H. Stulman      

Jeremy W. Ryan (DE Bar No. 4057) 

Christopher M. Samis (DE Bar No. 4909) 

L. Katherine Good (DE Bar No. 5101) 

Aaron H. Stulman (DE Bar No. 5807) 

1313 North Market Street, Sixth Floor 

P.O. Box 951 

Wilmington, DE  19801 

Telephone:  (302) 984-6000 

Facsimile:  (302) 658-1192 

Email: jryan@potteranderson.com 

 csamis@potteranderson.com 

 kgood@potteranderson.com 

 astulman@potteranderson.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Todd C. Meyers (admitted pro hac vice) 

David M. Posner (admitted pro hac vice) 

Kelly Moynihan (admitted pro hac vice) 

The Grace Building 

1114 Avenue of the Americas 

New York, NY  10036 

Telephone:  (212) 775-8700 

Facsimile:  (212) 775-8800 

Email:  tmeyers@kilpatricktownsend.com 

  dposner@kilpatricktownsend.com 

  kmoynihan@kilpatricktownsend.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Lenard M. Parkins (admitted pro hac vice) 

700 Louisiana Street, Suite 4300 

Houston, TX  77002 

Telephone:  (281) 809-4100 

Facsimile:  (281) 929-0797 

Email:  lparkins@kilpatricktownsend.com 

 

Counsel to the Official Committee of Unsecured Creditors 

of Emerge Energy Services LP, et al.  
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

  Debtors.4 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 

FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO HPS 

 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for Production 

of Documents (the “Document Requests”) in connection with the Debtors’ Disclosure Statement, 

dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and for all other purposes 

permitted by the Rules of Court.  The Committee hereby demands that HPS Investment Partners, 

LLC provide responses and produce documents in response to these requests by delivering all such 

responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue of the 

Americas, 21st Floor, New York, New York  10019, Attn: Jonathan E. Polonsky or to a mutually 

                                                           
4 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 

Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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agreeable alternative location, on a rolling basis, completing no later than September 12, 2019, or 

such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 

meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day Pleadings 

[ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as necessary 

to bring within the scope of the discovery request all responses that might otherwise 

be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, Chief Executive Officer of Insight Equity. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of the Company or any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 

subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC (2511), 

Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 
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behalf of the foregoing entities or individuals referenced in this definition, whether 

prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge Energy 

Services GP LLC (4683), Emerge Energy Services Operating LLC (2511), Superior 

Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation 

(9875), and any affiliates, advisors, agents, attorneys, accountants, consultants, 

officers, directors, employees, experts, investment bankers, professionals, 

representatives, and other persons acting, or who have acted, on behalf of the 

foregoing entities or individuals referenced in this definition, including Ankura 

when acting, or who have acted on behalf of the Debtors in any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to this 

proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, including 

but not limited to, any kind of written, audio, or graphic matter, however produced 

or reproduced, whether or not sent or received, including, but not limited to, 

writings, communications, contracts, reports, lists, presentations, pro formas, 

analyses, spreadsheets, correspondence, memoranda, e-mail and electronically 

stored documents, recordings, telephone records, notes, charts, graphs, drawings, 

photographs, telephone records, voice mail, audio and video recordings, data 

compilations, computer databases, records, and any information generated or stored 

in electronic form.  In producing any document in response to any of the Document 

Requests, you shall produce (i) all drafts of any responsive documents, and (ii) all 

marked, annotated, or non-identical copies of any responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 
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who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or individuals 

referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the Notes 

Purchase Agreement, dated as of January 5, 2018, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear of 

any Liens or security interests as of the Petition Date. 
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ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means HPS as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

11. These Document Requests are continuing requests pursuant to Federal Rule of Civil 

Procedure 26(e).  You shall supplement any production of documents made in response to any of 

the following Document Requests and produce promptly any and all responsive documents that 

are received, discovered, or created after any of your responses to these Document Requests, or 

that are otherwise within your possession, custody, or control (or within the possession, custody, 

or control of anyone acting on your behalf). 

12. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction.   

13. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

14. If any documents are withheld from production on the alleged grounds of privilege 

or immunity (whether under common law, statute, or otherwise), you shall comply with Federal 

Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from production 

in a written privilege log that provides:  (a) the identity of each person who prepared and/or signed 

the document; (b) the identity of each person designated as an addressee; (c) the identity of each 
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person who received any copy of the document; (d) the date of the document; (e) the subject matter 

of the document; (f) the type or nature of the document; and (g) the basis for withholding the 

document. 

15. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 

document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, and 

the person performing the redaction or alteration.  Any redaction must be clearly visible on the 

redacted documents. 

16. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

17. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other notation 

or any omission, shall constitute a separate document and must be produced, whether or not the 

original of such a document is within your possession, custody, or control.  A request for any 
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document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 

18. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or separated 

from other documents, whether by inclusion of binders, files, subfiles, or by use of dividers, tabs, 

or any other method, shall be left so segregated or separated when produced in response to these 

Document Requests.  If no document exists that is responsive to a particular request, you shall so 

state in writing. 

19. The dates covered by these Document Requests are September 1, 2018 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents concerning (i) any valuation of the Debtors or any Debtor’s asset prepared 

by, relied upon, or reviewed by You, and the methodology used to determine same; and (ii) the 

solvency or insolvency of any of the Debtors.  

REQUEST NO. 2: 

All Documents sufficient to identify the value, income, assets and liabilities, separately, of 

Emerge Energy and each of Emerge Energy’s direct and indirect subsidiaries as of the Petition 

Date.  

Case 19-11563-KBO    Doc 336-2    Filed 09/09/19    Page 8 of 17Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 552 of 1010



8 
 

 

REQUEST NO. 3: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, and any documents related to the perfection of any liens 

claimed by the Lenders against the Debtors or their assets.  

REQUEST NO. 4: 

All Documents sufficient to identify any claims for relief, rights of action, causes of action, 

or potential litigation claims of the Debtors as of the Petition Date or arising after the Petition Date 

in or on which Lenders assert a perfected Lien. 

REQUEST NO. 5: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  

ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs 

production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.   

REQUEST NO. 6: 

All Documents relating to Your determination or assessment of the value, merit or lack 

thereof of any actual or proposed settlement of claims between the Debtors and any Rail Car Lessor 
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or other creditor, or claimant with a claim of $5 million or more against, any of the Debtors within 

one year prior to the Petition Date.  

REQUEST NO. 7: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, preliminary plans of reorganization or 

restructuring support agreements prepared by, reviewed or considered by You, including under the 

Plan of Reorganization or any modification thereof. 

REQUEST NO. 8: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors prepared by, reviewed or considered by You after January 1, 2018.  

REQUEST NO. 9: 

Any drafts of or work papers for any discounted cash flow analysis of the Debtors prepared 

by, reviewed or considered by You after January 1, 2018.  

REQUEST NO. 10: 

Any drafts of or work papers prepared by, considered or reviewed by You for any frac sand 

business including comparable company analysis to the Debtors.  

REQUEST NO. 11: 

Any drafts of or work papers prepared by, reviewed or considered by You for any precedent 

transaction analysis of the Debtors after January 1, 2018, including any documents concerning 

potential, possible, considered, or rejected precedent transactions.  

REQUEST NO. 12: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof.  
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REQUEST NO. 13: 

All Documents provided to You by the Debtors or any Director of the Debtors, in 

connection with any meeting of the Debtors’ Board of Directors, or any committee, special 

committee or subcommittee thereof, taken or held between September 1, 2018 and the date hereof 

concerning (i) the RSA and the creation of the Special Restructuring Committee or (ii) the 

relinquishment by the Board or the Debtors of any decision-making authority or control to the 

Special Restructuring Committee, including the composition (and the direction or control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 14: 

All notes taken by any person who attended (whether in person, telephonically, 

electronically, by video link or videoconference, or in any other manner) any meeting of the 

Debtors’ Board of Directors, or any committee, special committee or subcommittee thereof. 

REQUEST NO. 15: 

All Documents concerning the Frac Sand Industry prepared by, reviewed or considered by 

You including projections, forecasts, and analyses concerning sand producers and sand users.  

REQUEST NO. 16: 

All Documents prepared by, considered or reviewed by You after January 1, 2018 

concerning the Debtors’ capital structure, financial requirements and needs, budgets, cash 

requirements, financial projections, valuation, insolvency, the acquisition of, sales or potential 

sales of assets, actual or potential closing of facilities or discontinuance of operations of any 

facility, and potential financial restructurings or 363 sales, including all Documents set forth 

specifically below: 

a) All Documents, including communications with Insight Equity relating to the RSA 

or reflecting any other proposal for the restructuring of the Debtors, any valuation 
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analyses and/or valuation reports, fairness opinions, and asset valuation prepared 

by the Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of Directors 

or Special Restructuring Committee, reviewed by or considered by You detailing 

valuation or debt capacity analyses prepared by the Company, their advisors and/or 

Insight Equity;  

c) All Documents relating to or reflecting any analyses and/or reports on the Debtors’ 

debt capacity prepared by You or the Company, their advisors, and/or Insight 

Equity; 

d) All Documents relating to or reflecting valuation analyses of the Debtors and/or 

reports prepared by you or the Company, their advisors and/or Insight Equity in 

connection with impairment testing; 

e) All Documents relating to or reflecting any analyses performed by reviewed or 

considered by You in connection with the RSA, including any term sheets or 

proposals provided by Insight Equity, the Company and/or the Lenders, and any 

analyses conducted or presentations prepared in connection with any such term 

sheets or proposals; 

f) All Documents relating to or including any presentations or management reports 

that include key performance indicators, including but not limited to capex by 

location, maintenance capex by location, lease operating expenses by location, 

G&A, corporate expenses, abandonment programs or estimates, gathering and 

processing contract details, and prospectuses; 

g) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, carried 

interests and other rights, as applicable; 

h) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

i) All Documents relating to or reflecting the Company’s forecasts, including, but not 

limited to, asset appraisals, liquidity forecasts, cash-flow projections, business plan 

projections through 2021, audited sand reserve reports and information furnished 

to the reserve auditor for preparation of the sand reserve report or sand reserve 

databases and market studies; 

j) All Documents prepared by, reviewed or considered by You relating to or reflecting 

any industry reports or any other materials utilized in the formulation of the 

Company’s business plan; 
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k) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

l) All Documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar companies; 

m) All Documents relating to or reflecting any analyses of potential precedent 

transactions considered or reviewed by You related to the Company’s industry; 

n) All documents relating to or reflecting any communications or data provided by 

You to Ankura in connection with any valuation work that has been performed to 

date, whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject 

to Material Revision;” 

o) All Documents (i) relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and (ii) any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

p) All Documents relating to any analyses performed by the Company, or any other 

party in relation to any potential tort claims against any Person arising from or 

related to the San Antonio levee breach, including all related documents and 

communications; and 

q) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 17: 

All Documents concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration.  

REQUEST NO. 18: 

All Documents concerning in- and out-of-court restructuring alternatives explored, 

reviewed or considered by You regarding the Debtors from December 1, 2018, including, but not 

limited, to those referenced in paragraph 30 of the Gaston Declaration, through the Petition Date.  
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REQUEST NO. 19: 

All Documents concerning the Debtors’ negotiations with You or the Noteholders between 

December 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring. 

REQUEST NO. 20: 

All Documents reviewed or considered by You concerning the calculation by the Debtors 

of projections of future revenues, adjusted EBITDA, EBIT, depreciation and amortization, capital 

expenditures, net working capital, and unlevered free cash flow for use in discounted cash flow 

valuations of the Debtors as of January 1, 2018.  

REQUEST NO. 21: 

All Documents prepared, reviewed or considered by You concerning the liquidation 

analysis of the Debtors and estimated recoveries of creditor of the Debtors, including any drafts or 

preliminary analyses.  

REQUEST NO. 22: 

All Documents, including those exchanged with the Debtors or Lender(s), concerning the 

negotiation, structuring, terms and conditions of the RSA and all exhibits and appendices thereto, 

including, without limitation, the Voting Proxy, the Standstill Agreement, and the Charters of the 

Special Restructuring Committee. 

REQUEST NO. 23: 

All Documents prepared, reviewed or considered by You concerning proposals, 

negotiation, and terms and conditions concerning the treatment of the Noteholders under the RSA 

and Plan of Reorganization  
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REQUEST NO. 24: 

All Documents prepared, reviewed or considered by You concerning proposals, 

negotiations, and terms and conditions (i) concerning the treatment of general unsecured creditors 

or trade creditors under the Plan of Reorganization, including any communications prior to the 

Petition Date with any general unsecured creditor or trade creditor concerning its recovery under 

the Plan of Reorganization; and (ii) concerning the treatment of equity holders concerning their 

recoveries under the Plan of Reorganization, including any communications prior to the Petition 

Date with any equity holder concerning its recovery under the Plan of Reorganization, and 

including any documents or communications concerning the Special Restructuring Committee’s 

allocation of New Warrants between general unsecured and equity holders.  

REQUEST NO. 25: All Documents relating to any forbearance agreements between the Debtors 

and any Lender, without limitation, including all Documents relating to any meetings or 

undertakings provided for in any forbearance agreement. 

REQUEST NO. 26: 

 All Documents related to any business plans, forecasts, analyses made or performed by You 

or any Lender with respect to the transactions contemplated by the RSA, or with respect to 

alternative transactions. 

REQUEST NO. 27: 

 All Documents relating to terms, proposals, and/or offers made by Insight Equity to the 

Debtors, You and/or Lenders with respect to a purchase of lender indebtedness or any 

recapitalization and/or financial restructuring of the Debtors. 

REQUEST NO. 28: 
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 All Documents relating to HPS’s decision to purchase the indebtedness of PNC Bank, 

including communications, reports, and presentations related thereto. 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  September 6, 2019 

 Wilmington, Delaware 
POTTER ANDERSON & CORROON LLP 

 

/s/ Aaron H. Stulman     

Jeremy W. Ryan (DE Bar No. 4057) 

Christopher M. Samis (DE Bar No. 4909) 

L. Katherine Good (DE Bar No. 5101) 

Aaron H. Stulman (DE Bar No. 5807) 

1313 North Market Street, Sixth Floor 

P.O. Box 951 

Wilmington, DE  19801 

Telephone:  (302) 984-6000 

Facsimile:  (302) 658-1192 

Email: jryan@potteranderson.com 

 csamis@potteranderson.com 

 kgood@potteranderson.com 

 astulman@potteranderson.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Todd C. Meyers (admitted pro hac vice) 

David M. Posner (admitted pro hac vice) 

Kelly Moynihan (admitted pro hac vice) 

The Grace Building 

1114 Avenue of the Americas 

New York, NY  10036 

Telephone:  (212) 775-8700 

Facsimile:  (212) 775-8800 

Email:  tmeyers@kilpatricktownsend.com 

  dposner@kilpatricktownsend.com 

  kmoynihan@kilpatricktownsend.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Lenard M. Parkins (admitted pro hac vice) 

700 Louisiana Street, Suite 4300 

Houston, TX  77002 

Telephone:  (281) 809-4100 

Facsimile:  (281) 929-0797 

Email:  lparkins@kilpatricktownsend.com 

 

Counsel to the Official Committee of Unsecured Creditors 

of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

Hearing Date: September 5, 2019 at 10:00 a.m. (ET) 
Objection Deadline: August 29, 2019 at 4:00 p.m. (ET) 

 
MOTION OF OFFICIAL COMMITTEE OF UNSECURED CREDITORS  

FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE  
BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 
RULE 2004-1, AUTHORIZING AND DIRECTING THE EXAMINATION OF THE 

DEBTORS AND CERTAIN THIRD PARTIES  
 
 The Official Committee of Unsecured Creditors (the “Committee”) in the chapter 11 

cases of Emerge Energy Services, LP (“Emerge Energy,” and with its affiliated debtors-in-

possession, the “Debtors”), by and through its undersigned proposed counsel, Kilpatrick 

Townsend & Stockton LLP and Potter Anderson & Corroon LLP, hereby files this motion (the 

“Motion”),2 pursuant to section 105(a) of title 11 of the United States Code (the “Bankruptcy 

Code”), Rule 2004 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and 

Local Rule 2004-1 of the United States Bankruptcy Court for the District of Delaware (the 

“Local Rules”), seeking the entry of an order (the “Order”), substantially in the form annexed 

hereto as Exhibit A, directing (i) each of the Debtors, Insight Equity Management Company 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

2 Defined terms used in the Motion but not defined herein shall have the meaning ascribed to such terms in the First 
Day Declaration (defined below) or the Plan (defined below), as applicable. 
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LLC (collectively, with its affiliates and/or subsidiaries, “Insight Equity”), and HPS Investment 

Partners, LLC (collectively, with its affiliates and/or subsidiaries, “HPS”) to produce documents 

within their possession, custody, or control that are responsive to the applicable document 

requests attached as Annexes A, B, C, D, and E to the Order (each, a “Document Request” and, 

collectively, the “Document Requests”) by no later than September 12, 2019 at 12:00 p.m. 

(EST); (ii) Mr. Richard J. Shearer, Chief Executive Officer of the Debtors, Mr. Bryan M. Gaston, 

formerly Chief Restructuring Officer of the Debtors and now Restructuring Officer of the 

Debtors, Mr. Eugene I. Davis, Independent Director of the Debtors and one of two members of 

the Special Restructuring Committee (as defined below), Mr. William L. Transier, Independent 

Director of the Debtors and one of the two members of the Special Restructuring Committee, and 

Mr. Ted W. Beneski, in his respective capacities as both Chief Executive Officer of Insight 

Equity and Chairman of the Board of Directors of the Debtors, to appear for oral examination 

regarding the topics raised herein and in the applicable Document Requests; and (iii) HPS to 

designate an informed representative to appear for oral examination regarding the topics raised 

herein and in the applicable Document Requests. Oral examinations will be held at the offices of 

Kilpatrick Townsend & Stockton LLP, The Grace Building, 1114 Avenue of the Americas, New 

York, New York 10036, on: (i) September 25, 2019 beginning at 9:00 a.m. (EST) for Mr. Bryan 

M. Gaston; (ii) September 26, 2019 beginning at 9:00 a.m. (EST) for Mr. Eugene I. Davis; (iii) 

September 27, 2019 beginning at 9:00 a.m. (EST) for Mr. William L. Transier; (iv) October 1, 

2019 beginning at 9:00 a.m. (EST) for Mr. Ted W. Beneski; (v) October 2, 2019 beginning at 

9:00 a.m. (EST) for HPS’s informed representative; and (vi) October 3, 2019 beginning at 9:00 

a.m. (EST) for Mr. Richard J. Shearer.  In support of the Motion, the Committee respectfully 

represents as follows: 
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I. PRELIMINARY STATEMENT  

1. On or about April 18, 2019, the Debtors, their Prepetition Secured Lenders (who 

are also the DIP Lenders), and certain existing equity owners entered into a restructuring support 

agreement (the “RSA”) whereby those parties agreed upon the terms of a plan of reorganization 

and a methodology to control the implementation, prosecution, and confirmation of that plan in 

this Court.  Consistent with the RSA, and after development and approval by a newly-created 

“Special Restructuring Committee” composed of two directors hand-picked by the Prepetition 

Secured Lenders, the Debtors filed a proposed Plan containing, among other provisions, a 

miniscule-recovery “death trap” treatment for general unsecured creditors and, inexplicably, a 

recovery to existing equity.  Determining whether these provisions are legally supportable, 

whether the Debtors’ valuation, including potential recoveries from insurance proceeds, supports 

the Debtors’ proposed Plan, whether any breaches of the Debtors’ officers’ and directors’ 

fiduciary duties occurred, and whether potential lender liability or equitable subordination claims 

exist due to improper lender control and dominance are among the critical areas of inquiry that 

the Committee must explore. 

2. The discovery the Committee seeks concerns the Debtors’ business plan, 

valuation, and motivations of the RSA parties, especially since, upon information and belief, as 

early as January 2019, the Debtors believed their Prepetition Secured Lenders had started to 

aggressively dictate what the Debtors could and could not do.  The requested discovery will 

allow the Committee to gain a thorough understanding of how the Debtors ended up in chapter 

11, the drivers of the RSA and the Plan, and the legitimacy and validity of the Debtors’ proposed 

Plan and attendant value allocation among creditors.   
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3. In filing this Motion, the Committee acts as an independent fiduciary motivated 

only to obtain a full factual understanding of the Debtors’ business and losses suffered, the 

Debtors’ valuation, and the relevant conduct of the RSA parties, including, without limitation, 

the Debtors’ officers’ and directors’ potential breaches or abdication of their fiduciary duties, and 

HPS’s potential inappropriate control over the restructuring process.  Cognizant of these chapter 

11 cases’ compressed timeline, the Committee believes that proceeding under Bankruptcy Rule 

2004 is an expeditious and cost-effective tool that will enable the Committee to timely determine 

an appropriate, prudent course of action.   

4. For these reasons, and as more fully discussed herein, the Committee respectfully 

requests that the Court enter the Order granting the relief requested below. 

II. PROCEDURAL HISTORY, JURISDICTION AND VENUE 

5. On July 15, 2019 (the “Petition Date”), each of the Debtors filed voluntary 

petitions for relief under Chapter 11 of the Bankruptcy Code in the United States Bankruptcy 

Court for the District of Delaware (the “Court”).  Pursuant to sections 1107(a) and 1108 of the 

Bankruptcy Code, the Debtors continue to operate their businesses and manage their properties 

as debtors in possession.  No trustee or examiner has been appointed in these chapter 11 cases. 

6. On July 30, 2019, pursuant to section 1102 of the Bankruptcy Code, the United 

States Trustee for Region 3 (the “U.S. Trustee”) appointed five creditors to serve on the 

Committee in connection with these chapter 11 cases.  The members of the Committee are: (i) 

Trinity Industries Leasing Company; (ii) The Andersons, Inc.; (iii) Iron Mountain Trap Rock 

Co.; (iv) Greenbrier Leasing Company, LLC; and (v) BMT Consulting Group, LLC.  On that 

same date, the Committee selected Kilpatrick Townsend & Stockton LLP as its proposed 

bankruptcy counsel and Potter Anderson & Corroon LLP as its proposed Delaware counsel.  On 

Case 19-11563-KBO    Doc 246    Filed 08/22/19    Page 4 of 19Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 566 of 1010



5 
 

August 2, 2019, the Committee selected Province, Inc. as its proposed financial advisor and 

Miller Buckfire & Co., LLC and its affiliate Stifel, Nicolaus & Co., Inc. as its proposed 

investment banker. 

7. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157 

and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (O). Venue is proper 

in this District pursuant to 28 U.S.C. §§ 1408 and 1409. 

8. The predicates for the requested relief are section 105(a) of the Bankruptcy Code, 

Bankruptcy Rule 2004, and Local Bankruptcy Rule 2004-1. 

III. FACTUAL BACKGROUND 

9. Emerge Energy was formed in 2012 by management and affiliates of Insight 

Equity to mine, process, and distribute silica sand proppant, a key component in the hydraulic 

fracturing of oil and gas wells via facilities located in New Auburn, Wisconsin (collectively, the 

“Wisconsin Plant”) and facilities located in San Antonio, Texas (collectively, the “San Antonio 

Plant”).  See Declaration of Bryan M. Gaston, Restructuring Officer of the Debtors, in Support 

of Chapter 11 Petitions and First Day Pleadings (the “First Day Declaration”) [ECF No. 14] at ¶ 

6-8. 

A.  Rapid Growth Leads to Shuttered Facilities 

10. Although the Debtors’ business experienced rapid growth from 2012 to 2014 due 

to technological advances in the hydraulic fracturing process, demand for frac sand decreased 

during 2015 and 2016 as a result of an industry downturn due to low commodity prices.  See id. 

at ¶ 26.  Commodity prices stabilized, however, leading to an improvement in drilling activity 

during the third quarter of 2016.  See id. at ¶ 27.  In April 2017, the Debtors acquired the San 

Antonio Plant, which had operated as a small sand mine for decades; the San Antonio Plant 
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suffered from several complications and continues to produce below the facility’s nameplate 

capacity, despite reasonably strong customer demand and pricing.  See id. at ¶ 28.   

11. By mid-2018, the market for frac sand softened due to a decline in well 

completion activities resulting from the exhaustion of capital budgets for oil and gas exploration 

and production companies.  See id. at ¶ 27.  In May 2018, the Debtors obtained a mine site in 

Kingfisher, Oklahoma and began construction of a 1.5 million-ton sand facility (the “Oklahoma 

Project”), but, after a further decline in market price, as well as delays and complications in the 

commissioning and ramp-up of the San Antonio Plant, the Debtors discontinued work on the 

Oklahoma Project in January 2019, incurring $15.2 million in expenses, of which $7.3 million 

remains unpaid.  See id. at ¶ 29 n.8.  On May 15, 2019, the Debtors announced the closure of 

three of the five facilities at the Wisconsin Plant effective May 31, 2019.  See id. ¶ 22. 

B.  Secured Indebtedness Amount and Terms Leads to Restructuring Considerations 

12. The Debtors (other than Emerge Energy Services GP LLC and Emerge Energy 

Services Finance Corporation) are parties to the Second Amended and Restated Revolving Credit 

and Security Agreement, dated as of January 5, 2018 (the “Revolving Loan Agreement”), as 

amended, with HPS as administrative and collateral agent, and the lenders party thereto from 

time to time (the “Revolving Loan Lenders”).  See id. at ¶ 23.  The original agent and lender 

under the Revolving Loan Agreement was PNC Bank, but, on or about March 15, 2019, HPS and 

certain other Noteholders (defined below) purchased 100% of the obligations outstanding under 

the Revolving Loan Agreement pursuant to the Intercreditor Agreement (defined below).  See id. 

at ¶ 23 n.6.  Due to the buyout, the Revolving Loan Lenders and the majority Noteholder are 

affiliates or controlled funds of each other (collectively, the “Prepetition Secured Parties”).  See 

id.   
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13. The Debtors (other than Emerge Energy Services GP LLC and Emerge Energy 

Services Finance Corporation) are parties to the Notes Purchase Agreement, dated as of January 

5, 2018 (the “Notes Purchase Agreement”), as amended, with HPS as administrative and 

collateral agent, and the noteholders party thereto from time to time (the “Noteholders”).  See id. 

at ¶ 24.  According to the Debtors, these obligations are secured by second priority interests in, 

and liens upon, substantially all of the Debtors’ assets, which liens are junior in priority to the 

security interests and liens arising in connection with the Revolving Loan Agreement pursuant to 

the Intercreditor Agreement dated as of January 5, 2018 (the “Intercreditor Agreement”).  See 

id.3   

14. As stated above, the softening of the frac sand market in 2018 increasingly 

strained the Debtors’ operations and prevented them from meeting certain financial covenants 

and complying with certain other terms under the Revolving Loan Agreement and the Notes 

Purchase Agreement.  See id. at 30.  As a result of these defaults, the Debtors entered into a 

series of monthly forbearance agreements with the Revolving Loan Lenders and the Noteholders 

beginning on December 31, 2018.  See id.  Pursuant to these forbearance agreements, the 

Debtors retained, among others: (i) Ankura Consulting Group, LLC (“Ankura”) to provide 

interim management services to the Debtors; and (ii) Bryan M. Gaston, who served as Chief 

Restructuring Officer from January 23, 2019 through June 28, 2019 and as Restructuring Officer 

from that date forward.  

                                                 
3 As presented in the First Day Declaration, although the Committee has not yet determined that substantially all assets 
are, in fact, pledged, and that liens and priority interests are properly perfected. 
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C.  The Debtors’ Restructuring Leads to a Special Restructuring Committee 

15. The Debtors engaged in negotiations with their lenders and equity sponsor 

regarding a restructuring and subsequently entered into the RSA, dated as of April 18, 2019, by 

and among the Debtors, Insight Equity, HPS, and the Noteholders, pursuant to which the parties 

agreed on a restructuring path for the Debtors.  In particular, the RSA created a special 

committee of the board of directors (the “Special Restructuring Committee”) that was 

empowered with control and decision-making authority for the Debtors to approve4 and 

implement the terms of the RSA’s restructuring on terms that the Special Restructuring 

Committee determined to be necessary in order to confirm a chapter 11 plan.  See id. at 33.  

Upon information and belief, the Special Restructuring Committee has two members that were 

allegedly elected from a “slate” of candidates selected by and acceptable to the secured lenders: 

Mr. Eugene I. Davis and Mr. William L. Transier. 

16. On July 25, 2019, the Debtors filed the (i) Joint Plan of Reorganization for 

Emerge Energy Services LP and Its Affiliate Debtors under Chapter 11 of the Bankruptcy Code 

(the “Plan”) [ECF No. 98]; and the (ii) Disclosure Statement for the Joint Plan of Reorganization 

for Emerge Energy Services LP and Its Affiliate Debtors under Chapter 11 of the Bankruptcy 

Code (the “Disclosure Statement”) [ECF No. 99]. 

17. The Plan contemplates, among other things, the following transactions, including 

a so-called “death trap” provision contingent on whether general unsecured creditors in Class 6 

accept or reject the Plan: 

                                                 
4 Specifically, the Special Restructuring Committee was required to enter into a voting and standstill agreement with 
Emerge Energy Services Holdings LLC as a condition precedent to the effectiveness of the RSA, pursuant to which 
Emerge Energy Services Holdings LLC executed and delivered to the Special Restructuring Committee an irrevocable 
voting proxy that empowered the Special Restructuring Committee to implement the terms of the RSA.  
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• On the Effective Date, Reorganized Emerge LP will issue the New Limited 

Partnership Interests as follows:  

o (a), if Class 6 (General Unsecured Claims) votes to reject the Plan, then 

100% to Holders of Allowed Prepetition Notes Claims, prior to dilution by 

the Management Incentive Plan Equity;  

o (b) if Class 6 votes to accept the Plan, then 95% to Holders of Allowed 

Prepetition Notes Claims and 5% to Holders of Allowed General 

Unsecured Claims, in each case prior to dilution by the Management 

Incentive Plan Equity and any issuances pursuant to the New Warrants; 

and 

• On the Effective Date, and only if Class 6 (General Unsecured Claims) votes to 

accept the Plan, Reorganized Emerge LP will issue the New Warrants as follows: 

10% to Holders of Allowed General Unsecured Claims and 5% to Holders of 

Allowed Old Emerge LP Equity Interests. 

Disclosure Statement § 1.A.2.    

IV. RELIEF REQUESTED 

18. By this Motion, the Committee seeks entry of an order, substantially in the form 

attached hereto as Exhibit A, directing: (i) the Debtors to produce documents within their 

possession, custody, or control that are responsive to the Document Requests attached as 

Annex A to the Order; (ii) Insight Equity to produce documents within its possession, custody, or 

control that are responsive to the Document Requests attached as Annex B to the Order; 

(iii) HPS to produce documents within its possession, custody, or control that are responsive to 

the Document Requests attached as Annex C to the Order; (iv) Mr. Eugene I. Davis, in his 

individual and respective capacities as both director of the Debtors and a member of the Special 

Restructuring Committee, to produce documents within his possession, custody, or control that 

are responsive to the Document Requests attached as Annex D to the Order; and (v) Mr. William 

L. Transier, in his individual and respective capacities as both director of the Debtors and a 
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member of the Special Restructuring Committee, to produce documents within his possession, 

custody, or control that are responsive to the Document Requests attached as Annex E to the 

Order.  The Committee requests that responses to the Document Requests and document 

production be delivered to the attention of David M. Posner, Kilpatrick Townsend & Stockton 

LLP, The Grace Building, 1114 Avenue of the Americas, New York, New York 10036, by no 

later than September 12, 2019 at 12:00 p.m. (EST). 

19. The Committee further seeks entry of an order (i) directing Mr. Richard J. 

Shearer, Chief Executive Office of the Debtors, Mr. Bryan M. Gaston, Restructuring Officer of 

the Debtors, Mr. Eugene I. Davis, independent director of the Debtors and member of the Special 

Restructuring Committee, Mr. William L. Transier, independent director of the Debtors and 

member of the Special Restructuring Committee, and Mr. Ted W. Beneski, in his respective 

capacities as both Chief Executive Officer of Insight Equity and Chairman of the Board of 

Directors of the Debtors, to appear, and (ii) directing HPS to designate an informed 

representative to appear, for oral examination regarding the matters raised in this Motion and the 

documents requested by the Committee, at the offices of Kilpatrick Townsend & Stockton LLP, 

The Grace Building, 1114 Avenue of the Americas, New York, New York 10036, on: (i) 

September 25, 2019 beginning at 9:00 a.m. (EST) for Mr. Bryan M. Gaston; (ii) September 26, 

2019 beginning at 9:00 a.m. (EST) for Mr. Eugene I. Davis; (iii) September 27, 2019 beginning 

at 9:00 a.m. (EST) for Mr. William L. Transier; (iv) October 1, 2019 beginning at 9:00 a.m. 

(EST) for Mr. Ted W. Beneski; (v) October 2, 2019 beginning at 9:00 a.m. (EST) for HPS’s 

informed representative; and (vi) October 3, 2019 beginning at 9:00 a.m. (EST) for Mr. Richard 

J. Shearer. 
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V. REQUESTED EXAMINATION 

20. The Prepetition Secured Parties, who are also the DIP Lenders, and the Debtors, 

acting through the Special Restructuring Committee, seek to effectuate their pre-negotiated RSA 

through the proposed Plan, which will turn over substantially all (or, pursuant to the “death trap,” 

potentially all) of the reorganized Debtors’ equity to the Prepetition Secured Parties.  Even if the 

Prepetition Secured Parties are determined to be oversecured, the Prepetition Secured Parties are 

still slated to receive, among other things, 95% of the reorganized Debtors’ equity (and possibly 

100% of the equity) and broad sweeping releases, all within eighty-five (85) days of the Petition 

Date.  Unsecured creditors (potentially owed in excess of $300 million), in contrast, are, at best, 

slated to share in 5% of the reorganized Debtors’ equity and out-of-the-money warrants, but only 

if such creditors acquiesce to the death trap and vote in favor of the Plan.   

21. The Disclosure Statement was filed on July 25, 2019, but the Debtors have not yet 

filed motions seeking this Court’s approval of same.  The date by which parties must file 

objections to the Disclosure Statement is August 29, 2019.  The contemplated hearing to approve 

the Disclosure Statement is scheduled for September 5, 2019, and, while the Committee believes 

there are gaping infirmities in the Plan that render it patently unconfirmable, thereby 

necessitating that the Disclosure Statement must not be approved, objections to the Disclosure 

Statement and Plan (which the Committee will undoubtedly file) embody concerns necessarily 

left for a future date.  What cannot wait, however, is the Committee’s need to proactively seek 

and promptly obtain discovery to understand the foundation of these chapter 11 cases and the 

decision-making process that went into formulating the underpinnings of the RSA and the Plan 

by the Debtors, the Prepetition Secured Lender—HPS, the equity sponsor—Insight Equity, the 

Debtors’ board of directors, and the Special Restructuring Committee.  This information is 
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critical to allow the Committee to prepare its view of valuation, the business plan, and the 

proposed Plan and mount a vigorous challenge to the Plan, if the Committee deems it 

appropriate.  Given that confirmation is likely to be scheduled for October 8, 2019, that leaves 

the Committee only about six weeks post-Disclosure Statement hearing to discharge its fiduciary 

duties in connection with its challenge rights and the Plan process.5  The Committee has tailored 

its requests to three key aspects of these chapter 11 cases.  

22. First, the Committee must understand the Debtors’ valuation and liquidation 

analyses, including the underlying assumptions and past and current projections, in order to form 

its own views regarding the same.  An in-depth examination of the Debtors’ enterprise value will 

reveal whether the proposed Plan provides for legally permissible recoveries to general 

unsecured creditors.  Examining the Debtors’ records will also allow the Committee to explore 

the impact of insurance proceeds to be recovered in connection with the San Antonio levee 

breach on the Debtors’ enterprise value, and thus unsecured creditors’ entitlement under any plan 

of reorganization.    

23. Second, the Committee must understand the role the Special Restructuring 

Committee has played throughout the restructuring process, as well as the circumstances of its 

empowerment.  In particular, the Committee must inquire into whether the “old” board’s 

abdication is legally actionable.6  The Committee must gain confidence that such directors’ 

decisions have been, and continue to be, “based entirely on the corporate merits of the 

                                                 
5 Irrespective of what the Committee hopes will be full and prompt cooperation from the Debtors, Insight Equity, and 
HPS, and notwithstanding the gratuitously imposed milestones in the DIP Facility by the putative future owner of the 
Debtors, the Committee may seek a continuance of the confirmation hearing, if necessary, to properly challenge the 
elimination of potentially hundreds of millions of unsecured debt for virtually no consideration. 

6 This is particularly relevant here as the Plan proposes to release all current and former officers and directors of the 
Debtors.  See Plan § 10(b)(2). 
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transaction and [are] not influenced by personal or extraneous considerations.”  Schoon v. Smith, 

953 A.2d 196, 207 n.41 (Del. 2008) (quoting Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 

362) (Del. 1993).   

24. Third, the Committee must gain clarity into HPS’s and Insight Equity’s roles and 

conduct in the restructuring process and their control over the Debtors throughout that process.  

The Committee, as an estate fiduciary, is the only party properly positioned to shine sunlight into 

dark rooms, and by so doing ensure that the Plan as proposed fairly treats all parties, not just 

those closest to the Debtors and the Special Restructuring Committee. 

25. The Committee acts on a currently compressed timeline, as the Debtors anticipate 

seeking confirmation of the Plan in less than sixty (60) days from the date hereof.  The 

Committee does not have time for slow-paced document production by intransigent parties or 

resistance to voluntary depositions if it is to timely and fully understand the Debtors’, HPS’s, and 

Insight Equities’ motivations and resulting decisions.  As it stands, the Committee’s proposed 

schedule leaves little time for the Committee to potentially object to confirmation of the Plan.  It 

is for this reason that the Committee moves under Bankruptcy Rule 2004 as opposed to seeking a 

fully-consensual, informal discovery process. 

26. For these reasons, the Committee seeks to obtain information from the Debtors, 

HPS, Insight Equity, Mr. Davis, and Mr. Transier by way of examinations and document 

productions as set forth in the attached Exhibits A, B, C, D, and E. 

27. By way of example, the Committee seeks this information to explore, evaluate, 

and analyze: (i) the Debtors’, Insight Equity’s, and HPS’s decisions to enter into and implement 

the Revolving Loan Agreement and the Notes Purchase Agreement, particularly relevant here 

given HPS’s buyout of PNC Bank (gaining control of the first lien debt) and subsequent 
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designation of directors for the Debtors’ board; (ii) the Debtors’, Insight Equity’s, and HPS’s 

decisions to enter into the RSA, particularly given the creation of the Special Restructuring 

Committee thereunder and the requirement that such committee members be acceptable to the 

secured lenders, (iii) the Debtors’, Insight Equity’s, and HPS’s role and decision-making process 

behind closure of certain of the Debtors’ facilities; (iv) whether any of the Debtors’ property is 

unencumbered, which may provide for enhanced recoveries to general unsecured creditors; 

(v) the Debtors’, Insight Equity’s, and HPS’s decision-making process behind the proposed Plan, 

as well as the Plan’s current mechanism by which old equity holders receive recoveries, despite 

woeful recoveries for unsecured creditors; and (vi) whether the Debtors’ insurance policies 

covering the multi-million damages suffered by the Debtors related to the San Antonio Plant’s 

levee breach may generate recoveries to general unsecured creditors.  These efforts will ensure 

that the Debtors’ restructuring pursuant to the RSA proceeds transparently in this Court.    

VI. GROUNDS FOR RELIEF 

28. A committee appointed in a chapter 11 case “may . . . investigate the acts, 

conduct, assets, liabilities, and financial condition of the debtor, the operation of the debtor’s 

business . . . and any other matter relevant to the case or to the formulation of a plan” and 

“perform such other services as are in the interest of those represented.”  11 U.S.C. § 1103(c)(2), 

(5). 

29. Bankruptcy Rule 2004 provides that, on the motion of any party in interest, the 

Court may order an examination of, and the production of documentary evidence by, any entity 

concerning any matter relating “to the acts, conduct, or property or to the liabilities and financial 

condition of the debtors, or to any matter which may affect the administration of the debtor’s 

estate.”  Fed. R. Bankr. P. 2004(b).  The examination “may also relate to the operation of any 

Case 19-11563-KBO    Doc 246    Filed 08/22/19    Page 14 of 19Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 576 of 1010



15 
 

business and the desirability of its continuance, the source of any money or property acquired or 

to be acquired by the debtor for purposes of consummating a plan and the consideration given or 

offered therefor, and any matter relevant to the case or to the formulation of a plan.”  Id. 

30. Accordingly, Bankruptcy Rule 2004 permits any party with an interest in the 

bankruptcy estate to conduct an examination of any matter affecting the administration of the 

estate or the formulation of a plan.  Fed. R. Bankr. P. 2004(b); In re Teleglobe Commc’ns Corp., 

493 F.3d 345, 354 n.6 (3d Cir. 2007).  The goals of Rule 2004 examinations include 

“discovering assets, examining transactions, and determining whether wrongdoing has 

occurred.”  In re Wash. Mutual, Inc., 408 B.R. 45, 50 (Bankr. D. Del. 2009) (quoting In re Enron 

Corp., 281 B.R. 836, 840 (Bankr. S.D.N.Y. 2002)); see In re Recoton Corp., 307 B.R. 751, 755 

(S.D.N.Y. 2004). 

31.  “The scope of a Rule 2004 examination is ‘unfettered and broad.’”  Wash. 

Mutual, Inc., 408 B.R. at 49 (quoting In re Bennett Funding Group, Inc., 203 B.R. 24, 28 (Bankr. 

N.D.N.Y. 1996)); see In re Countrywide Home Loans, Inc., 384 B.R. 373, 400 (Bankr. W.D. Pa. 

2008).  Indeed, the broad scope of Rule 2004 has been described as permitting a “fishing 

expedition.”  See 2435 Plainfield Ave., Inc. v. Twp. of Scotch Plains (In re 2435 Plainfield Ave), 

223 B.R. 440, 456 (Bankr. D.N.J. 1998) (citations omitted); In re Drexel Burnham Lambert 

Group, 123 B.R. 702, 711 (Bankr. S.D.N.Y. 1991); Keene Corp. v. Johns-Manville Corp. (In re 

Johns-Manville Corp.), 42 B.R. 362, 364 (S.D.N.Y. 1984). 

32. This broad scope extends to any third parties who have a relationship with the 

Debtors and includes the designation of an informed person to appear for an oral examination.  

Ionosphere Clubs, Inc. v. Am. Nat Bank and Trust Co. of Chicago (In re Ionosphere Clubs, Inc.), 

156 B.R. 414, 432 (S.D.N.Y. 1993), aff’d, 17 F.3d 600 (2d Cir. 1994) (“Because the purpose of 
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the Rule 2004 investigation is to aid in the discovery of assets, any third party who can be shown 

to have a relationship with the debtor can be made subject to a Rule 2004 investigation.”); In re 

Wilcher, 56 B.R. 428, 433 (Bankr. N.D. Ill. 1985) (stating that Rule 2004 examination “may 

extend to creditors and third parties who have had dealings with the debtor”) (citations omitted); 

In re Analytical Sys., Inc., 71 B.R. 408, 412 (Bankr. N.D. Ga. 1987) (“The application of the 

discovery device of Bankruptcy Rule 7030 (Fed. R. Civ. P. 30), for a corporation to designate 

and inform persons to testify on its behalf to Bankruptcy Rule 2004 examinations is both 

consistent with and assists in the accomplishment of expeditious administration.”); see also In re 

Mittco, Inc., 44 B.R. 35, 36 (Bankr. D. Wis. 1984) (“Where there is a showing that the purpose 

of the examination is to enable a party to probe into matters which may lead to the discovery of 

assets by examining not only the debtor, but also other witnesses, such inquiry is allowed.”). 

33. The Committee unquestionably meets the threshold for permitting the requested 

Rule 2004 discovery to proceed.  The requests for discovery by the Committee here are in 

furtherance of the Committee’s statutory duty to investigate the conduct of the relevant parties to 

determine whether that conduct can form the basis for seeking recoveries on behalf of the 

Debtors’ estates.  The Committee has identified categories of discovery and documents to be 

produced for the Committee to review in preparation of the requested oral examinations, all to 

timely facilitate the Committee’s above-described investigations.  

34. Given the compressed schedule for approval of the Debtors’ Disclosure Statement 

and confirmation of the Plan, the Committee seeks a deadline for the parties’ production of 

documents that is seven (7) days from the service of subpoenas requesting same, and a deadline 

for oral examinations that is fourteen (14) days from the service of subpoenas requesting same. 
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VII. CERTIFICATION OF COMPLIANCE WITH LOCAL RULE 2004-1 

35. On August 21, 2019, counsel for the Committee furnished a list of discovery 

topics, details of the areas of inquiry, and the individuals proposed to be deposed to counsel for 

the Debtors, HPS, and Insight Equity.7  The Committee suggested that the parties conduct “meet 

and confer” sessions on August 22, 2019 in an attempt to address and resolve the Committee’s 

Discovery Requests.  On August 22, 2019, the Committee followed up on the requests to meet 

and confer.  At the time of filing of this Motion, neither HPS nor the Debtors availed itself of the 

Committee’s invitation to meet and confer.  The Committee did meet and confer with counsel to 

Insight Equity, but were unable to agree on the scope and timing of the Committee’s Discovery 

Requests.   

36. Given the compressed schedule8 imposed on the Committee in these chapter 11 

cases, the Committee respectfully requests that the Court conclude that the requirements of Local 

Bankruptcy Rule 2004-1 have been satisfied in this instance.  The Committee will continue its 

efforts to reach a resolution with respect to the document requests and electronic discovery 

search terms with the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier in advance of 

any hearing on this Motion. 

VIII. NO PRIOR REQUEST AND RESERVATION OF RIGHTS 

37. No previous request for the relief sought herein has been made to this Court or 

any other court.  The Committee reserves the right to apply to the Court to seek additional 

discovery in connection with these matters. 

                                                 
7 The Committee has been informed that the Special Restructuring Committee does not have independent counsel. 

8 This Motion must be heard no later than the omnibus hearing scheduled for September 5, 2019, as delay would 
jeopardize the Committee’s ability to obtain discovery on a timeframe sufficient for the Committee to mount a 
meaningful challenge to the proposed Plan. 
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IX. NOTICE 

38. Notice of the Motion has been given to the following parties, or, in lieu thereof, to 

their counsel, if known: (i) the Debtors; (ii) the Office of the U.S. Trustee; (iii) HPS Investment 

Partners, LLC; (iv) Insight Equity Management Company LLC; and (v) any party who has filed 

a formal requests for notice in these Chapter 11 Cases pursuant to Bankruptcy Rule 2002.  The 

Committee submits that, in light of the nature of the relief requested and the circumstances 

surrounding these Chapter 11 Cases, no other or further notice is required or necessary. 

WHEREFORE the Committee respectfully requests that the Court: (a) enter an 

order, substantially in the form attached hereto as Exhibit A, granting this Motion and directing 

(i) each of the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier to timely produce 

documents within their possession, custody, or control that are responsive to the applicable 

Document Request; and (ii) Mr. Richard J. Shearer, Mr. Bryan M. Gaston, Mr. Eugene I. Davis, 

Mr. William L. Transier, Mr. Ted W. Beneski, and an informed representative from HPS to 

appear for oral examination regarding the topics raised herein and in the Document Requests; 

and (b) grant such other and further relief as it deems just and proper. 

 

[Remainder of Page Left Intentionally Blank]  
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Dated:  August 22, 2019 
 Wilmington, Delaware 

Respectfully submitted, 
 
POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 

Case 19-11563-KBO    Doc 246    Filed 08/22/19    Page 19 of 19Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 581 of 1010



 

 
IMPAC 6354092v.1 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 
In re: 
 
EMERGE ENERGY SERVICES LP, et al.,1 

   
  Debtors. 

) 
) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-11563 (KBO) 
 
(Jointly Administered) 
 
Hearing Date: September 5, 2019 at 10:00 a.m. (ET) 
Objection Deadline: August 29, 2019 at 4:00 p.m. (ET)  

NOTICE OF MOTION OF OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE 

BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 
RULE 2004-1, AUTHORIZING AND DIRECTING THE EXAMINATION OF THE 

DEBTORS AND CERTAIN THIRD PARTIES 
 
PLEASE TAKE NOTICE that the Official Committee of Unsecured Creditors 

(the  “Committee”) appointed in the chapter 11 cases of the above-captioned debtors and debtors 

in possession (collectively, the “Debtors”) filed the Motion of Official Committee Of Unsecured 

Creditors for an Order, Pursuant to Section 105(a) of the Bankruptcy Code, Bankruptcy Rule 

2004, and Local Bankruptcy Rule 2004-1, Authorizing and Directing the Examination of the 

Debtors and Certain Third Parties (the “Motion”) with the United States Bankruptcy Court for 

the District of Delaware (the “Court”).  

PLEASE TAKE FURTHER NOTICE that objections to the Motion, if any, must be in 

writing, filed with the Clerk of the United States Bankruptcy Court for the District of Delaware, 

3rd Floor, 824 North Market Street, Wilmington, Delaware 19801, on or before August 29, 2019 

at 4:00 p.m. (ET) (the “Objection Deadline”) and served upon and received by the undersigned 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, 
are: Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109. 
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IMPAC 6354092v.1 

proposed attorneys for the Committee. 

PLEASE TAKE FURTHER NOTICE that, if any objections to the Motion are received, 

the Motion and such objections shall be considered at a hearing before the Honorable Karen B. 

Owens at the Bankruptcy Court, 824 Market Street, 6th Floor, Courtroom 2, Wilmington, Delaware 

19801 on September 5, 2019 at 10:00 a.m. (ET). 

IF NO OBJECTIONS TO THE MOTION ARE TIMELY FILED, SERVED AND 

RECEIVED IN ACCORDANCE WITH THIS NOTICE, THE BANKRUPTCY COURT 

MAY GRANT THE RELIEF REQUESTED IN THE MOTION WITHOUT FURTHER 

NOTICE OR HEARING. 

 
 

[Remainder of Page Left Intentionally Blank]  

Case 19-11563-KBO    Doc 246-1    Filed 08/22/19    Page 2 of 3Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 583 of 1010



 

3 
 
IMPAC 6354092v.1 

Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

Re: Docket No. ___ 

ORDER GRANTING MOTION OF OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE 

BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 
RULE 2004-1, AUTHORIZING AND DIRECTING THE PRODUCTION OF 

DOCUMENTS AND THE EXAMINATION OF  
THE DEBTORS AND CERTAIN THIRD PARTIES 

Upon the motion of the Official Committee of Unsecured Creditors of Emerge Energy 

Services, LP (the “Committee”) pursuant to section 105(a) of the Bankruptcy Code, Rule 2004 of 

the Federal Rules of Bankruptcy Procedures, and Local Rule 2004-1 of the United States 

Bankruptcy Court for the District of Delaware, seeking the entry of an order directing the 

examination of the Debtors, certain third parties and individuals, and the production of 

documents (the “Motion”),2 and this matter being a core proceeding pursuant to 28 U.S.C. 

§ 157(b)(2)(B); and upon consideration of the Motion; and due and proper notice of the Motion 

having been given, it is hereby  

ORDERED that the Motion is granted; and it is further  

                                                           
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

2 Capitalized terms not otherwise defined in this Order shall have the meaning given to them in the Motion. 
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ORDERED that the Committee is authorized to issue and serve subpoenas to the 

Debtors, Insight Equity, HPS, Mr. Eugene I. Davis, and Mr. William L. Transier for the 

production of documents, electronically stored information, or tangible things responsive to 

requests relating to the Document Requests described in the Motion and this Order; and it is 

further 

ORDERED that the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier 

shall produce documents in accordance with this Order on or before a date that is seven (7) days 

from the service of such subpoenas unless otherwise ordered by the Court; and it is further 

ORDERED that the Committee is authorized to issue and serve subpoenas for oral 

examinations on the Debtors, Insight Equity, and HPS, and on the individuals identified in the 

next ordering paragraph; and it is further 

ORDERED that Mr. Richard Shearer, Mr. Bryan M. Gaston, Mr. Eugene I. Davis, 

Mr. William L. Transier, Mr. Ted W. Beneski, and an HPS-designated representative shall each 

appear for examination on or before a date that is seven (7) days from the service of such 

subpoenas unless otherwise ordered by the Court; and it is further 

ORDERED that the Court shall retain jurisdiction with respect to any matters, 

claims, rights or disputes arising from or related to the implementation of this Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO THE DEBTORS 
 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York  10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

Case 19-11563-KBO    Doc 246-3    Filed 08/22/19    Page 2 of 20Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 589 of 1010



2 
 

mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion.  

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 
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employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means the Debtors as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  
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ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.    

REQUEST NO. 4: 

All Documents sufficient to determine the value, terms and conditions of any settlement 

between the Debtors and any creditor of, or claimant against, any of the Debtors within one year 

prior to the Petition Date.  

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

All Documents concerning the Debtor’s customer base’s current or prospective capital 

programs, plants, and/or completion activity level concerning demand for oil and gas produced 
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by the hydraulic fracturing process in Texas, Oklahoma, or other drilling venues serviced by the 

Debtors.  

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 

January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 
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a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii)  

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 
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the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.   

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 

Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  
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REQUEST NO. 17: 

All Documents concerning any transfers or distributions of cash or other assets to any 

Insiders or to any non-Insider holders of equity.  

REQUEST NO. 18: 

All Documents provided to Ankura by the Debtors or received from Ankura by the 

Debtors prior to the Petition Date. 

REQUEST NO. 19:  

All Documents relating to any forbearance agreements, the RSA, and any exhibits and  

appendices thereto, including with respect to any meetings or communications with any Lender 

or Lender representative during, or prior to, any forbearance periods under any forbearance 

agreement. 

REQUEST NO. 20:  

All Documents relating to any communication, direction, or instruction by any Lender to  

the Debtors or a Debtor representative regarding the conduct of the Debtors’ business, any 

business plan of the Debtors, the use of cash (including payments to any third party), the 

acquisition or disposition of any asset, and negotiations with any railcar or other lessor of assets 

to the Debtors. 

REQUEST NO. 21:  

All Documents relating to any communications, reports, or presentations of any kind by 

the Debtors, or any other person on the Board of Directors of the Debtors, or member of any 

such Board of Directors, to any Lender, or to Insight Equity with respect to Document Requests 

Nos. 30 and 31. 
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REQUEST NO. 22: 

 All Documents relating to any terms or proposals for any debt and/or equity restructuring 

or recapitalization between the Debtors and the Lenders. 

REQUEST NO. 23: 

All Documents relating to any terms or proposals to the Debtors, or any Board of 

Directors of the Debtors, from any non-Lender Person regarding any business combination, debt 

and/or equity infusion. 

REQUEST NO. 24:   

 All Documents relating to the Special Restructuring Committee and its duties and/or roles, 

from its creation under the RSA to the present, including its fiduciary duties after the Petition 

Date. 

REQUEST NO. 25:    

 All Documents relating to why the Special Restructuring Committee did not and does not 

have its own independent legal counsel, distinct from and/or in addition to the Debtors’ and 

Lenders’ counsel, with respect to negotiations concerning the RSA, including all exhibits and 

appendices thereto. 

REQUEST NO. 26: 

 All Documents concerning federal and/or state tax consequences related to any aspect of 

the Debtors’ restructuring process. 

REQUEST NO. 27: 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 
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and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 

e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;   

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;   

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 
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k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;   

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) All Documents related to breaches, repairs, and/or inspections related to the San 

Antonio Plan.  

n) All Documents related to breaches, repairs, and/or inspections related to the 

Oklahoma Project. 

      

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al.  
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS BY THE OFFICIAL 

COMMITTEE OF UNSECURED CREDITORS TO INSIGHT EQUITY 
 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

Case 19-11563-KBO    Doc 246-4    Filed 08/22/19    Page 2 of 18Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 609 of 1010



2 
 

mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

l. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

w. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

x. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

y. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 
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employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

z. “NWS” means northern white sand. 

aa. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

bb. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

cc. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

dd. “Petition Date” means July 15, 2019. 

ee. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

ff. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

gg. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

hh. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

ii. “You” or “your” means Insight Equity as defined above. 

jj. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  
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ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.    

REQUEST NO. 4: 

All Documents sufficient to determine the value, terms and conditions of any settlement 

between the Debtors and any creditor of, or claimant against, any of the Debtors within one year 

prior to the Petition Date.  

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

All Documents concerning the Debtor’s customer base’s current or prospective capital 

programs, plants, and/or completion activity level concerning demand for oil and gas produced 

Case 19-11563-KBO    Doc 246-4    Filed 08/22/19    Page 10 of 18Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 617 of 1010



10 
 

by the hydraulic fracturing process in Texas, Oklahoma, or other drilling venues serviced by the 

Debtors.  

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 

January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 
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a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii)  

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 
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the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.   

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 

Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  
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REQUEST NO. 17: 

All Documents concerning any transfers or distributions of cash or other assets to any 

Insiders or to any non-Insider holders of equity.  

REQUEST NO. 18: 

All documents provided to Insight Equity by the Debtors or received from Insight Equity 

by the Debtors prior to the Petition Date. 

REQUEST NO. 19: 

 All Documents related to Insight Equity’s investment in Emerge Energy (and the value 

thereof), made, finalized, or considered by Insight Equity in each of calendar years 2016, 2017, 

2018, and 2019. 

REQUEST NO. 20:  

 All Documents related to the negotiation and execution of the RSA, including its exhibits 

and appendices. 

REQUEST NO. 21:  

 All Documents relating to the Special Restructuring Committee and the relinquishment of 

control of RSA-related transactions by the Debtors and/or the Emerge Energy Board of Directors 

to the Special Restructuring Committee, and the factors considered by Insight Equity with 

respect to such relinquishment of control. 

REQUEST NO. 22: 

 All documents relating to any proposals made by Insight Equity to Emerge Energy and/or 

the Lenders, or considered or developed by Insight Equity for a restructuring of Emerge Energy 

as an alternative to the RSA. 
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REQUEST NO. 23: 

 All Documents relating to Insight Equity’s efforts to include any recovery for itself and  

other existing equity holders of Emerge Energy by means of the RSA. 

REQUEST NO. 24: 

 All Documents concerning federal, state, and local tax consequences related to any aspect 

of the Debtors’ restructuring process. 

REQUEST NO. 25: 

 All documents referenced in Document Requests 1-24 prepared for, in reference to, or 

shared with HPS, whether inclusive or exclusive of the Debtors, whether internal or external. 

 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO HPS 
 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

Case 19-11563-KBO    Doc 246-5    Filed 08/22/19    Page 5 of 18Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 630 of 1010



5 
 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means HPS as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  
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ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.    

REQUEST NO. 4: 

All Documents sufficient to determine the value, terms and conditions of any settlement 

between the Debtors and any creditor of, or claimant against, any of the Debtors within one year 

prior to the Petition Date.  

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

All Documents concerning the Debtor’s customer base’s current or prospective capital 

programs, plants, and/or completion activity level concerning demand for oil and gas produced 
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by the hydraulic fracturing process in Texas, Oklahoma, or other drilling venues serviced by the 

Debtors.  

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 

January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 
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a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii)  

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 
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the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.   

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 

Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  
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REQUEST NO. 17: 

All Documents concerning any transfers or distributions of cash or other assets to any 

Insiders or to any non-Insider holders of equity.  

REQUEST NO. 18: 

All Documents provided to HPS by the Debtors or received from HPS by the Debtors 

prior to the Petition Date. 

REQUEST NO. 19: 

 All Documents relating to any forbearance agreements between the Debtors and any 

Lender, without limitation, including all Documents relating to any meetings or undertakings 

provided for in any forbearance agreement. 

REQUEST NO. 20: 

 All Documents relating to the RSA, and any negotiations thereof, and all exhibits and 

appendices to the RSA, including, without limitation, with respect to the Voting Proxy, the 

Standstill Agreement, and the Charters of the Special Restructuring Committee. 

REQUEST NO. 21:  

 All Documents relating to the Lenders’ valuation of the Debtors’ business, or any part 

thereof, or any asset or assets of the Debtors. 

REQUEST NO. 22: 

 All Documents related to the Special Restructuring Committee and its members as 

composed pursuant to the RSA, including its exhibits and appendices. 
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REQUEST NO. 23: 

 All Documents related to any business plans, forecasts, analyses made or performed by 

any Lender with respect to the transactions contemplated by the RSA, or with respect to 

alternative transactions. 

REQUEST NO. 24: 

 All Documents relating to terms, proposals, and/or offers made by Insight Equity to the 

Debtors and/or Lenders with respect to a purchase of lender indebtedness or any recapitalization 

and/or financial restructuring of the Debtors. 

REQUEST NO. 25: 

 All Documents relating to HPS’s purchase of the indebtedness of PNC Bank, including, 

but not limited to, all communications, reports, and presentations. 

REQUEST NO. 26: 

 All documents referenced in Document Requests 1-25 prepared for, in reference to, or 

shared with Insight Equity, whether inclusive or exclusive of the Debtors, whether internal or 

external. 

 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS  
TO EUGENE I. DAVIS  

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC,, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 
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persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or the non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means Eugene I. Davis in his individual and respective 

capacities as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

 All Documents relating to the relationship of any Special Restructuring Committee 

member with any Lender prior to, or after, entering into the RSA, including any discussions with 

any Lender with respect to serving on such Special Restructuring Committee, as provided in the 

RSA. 

REQUEST NO. 2: 

 All Documents relating to the Special Restructuring Committee’s role, function, and 

fiduciary duties to the bankruptcy estates of the Debtors, including Mr. Davis in his individual 

and respective capacities as both Director of the Debtor and a member of the Special 

Restructuring Committee, including with respect to the Special Restructuring Committee’s 

charters and/or role with respect to the RSA. 
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REQUEST NO. 3: 

 All Documents relating to any representations made by any legal counsel to Mr. Davis 

and/or the Special Restructuring Committee with respect to the RSA, including any exhibits or 

appendices thereto, and the reasons or factors considered with respect as to why the Special 

Restructuring Committee did not have its own counsel, distinct from and/or in addition to the 

Debtors’ and Lenders’ counsel, with respect to the RSA, including with respect to the terms of 

the Debtors’ relinquishment of control of any transaction under the RSA to the Special 

Restructuring Committee. 

REQUEST NO. 4: 

 All Documents relating to minutes of the Special Restructuring Committee from its 

creation through the date hereof.  

REQUEST NO. 5: 

 All Documents, including all communications: (i) between Mr. Davis and HPS, including  

any documents or communications concerning business dealings unrelated to the Debtors; and 

(ii) Mr. Davis and Insight Equity, including any documents or communications concerning 

business dealings unrelated to the Debtors. 

REQUEST NO. 6: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 
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Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 7: 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 

and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 
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e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;   

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;   

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;   

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) All Documents related to breaches, repairs, and/or inspections related to the San 

Antonio Plan.  

n) All Documents related to breaches, repairs, and/or inspections related to the 

Oklahoma Project. 

 

[Remainder of Page Intentionally Left Blank] 

  

Case 19-11563-KBO    Doc 246-6    Filed 08/22/19    Page 14 of 15Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 657 of 1010



14 
 

Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS  
TO WILLIAM L. TRANSIER 

 
Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 
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persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or the non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means William L. Transier in his individual and respective 

capacities as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive documents 

that are received, discovered, or created after any of your responses to these Document Requests, 

Case 19-11563-KBO    Doc 246-7    Filed 08/22/19    Page 6 of 15Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 664 of 1010



6 
 

or that are otherwise within your possession, custody, or control (or within the possession, 

custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or separated 

from other documents, whether by inclusion of binders, files, subfiles, or by use of dividers, tabs, 

or any other method, shall be left so segregated or separated when produced in response to these 

Document Requests.  If no document exists that is responsive to a particular request, you shall so 

state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

 All Documents relating to the relationship of any Special Restructuring Committee 

member with any Lender prior to, or after, entering into the RSA, including any discussions with 

any Lender with respect to serving on such Special Restructuring Committee, as provided in the 

RSA. 

REQUEST NO. 2: 

 All Documents relating to the Special Restructuring Committee’s role, function, and 

fiduciary duties to the bankruptcy estates of the Debtors, including Mr. Transier in his individual 

and respective capacities as both Director of the Debtor and a member of the Special 

Restructuring Committee, including with respect to the Special Restructuring Committee’s 

charters and/or role with respect to the RSA. 
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REQUEST NO. 3: 

 All Documents relating to any representations made by any legal counsel to Mr. Transier 

and/or the Special Restructuring Committee with respect to the RSA, including any exhibits or 

appendices thereto, and the reasons or factors considered with respect as to why the Special 

Restructuring Committee did not have its own counsel, distinct from and/or in addition to the 

Debtors’ and Lenders’ counsel, with respect to the RSA, including with respect to the terms of 

the Debtors’ relinquishment of control of any transaction under the RSA to the Special 

Restructuring Committee. 

REQUEST NO. 4: 

 All Documents relating to minutes of the Special Restructuring Committee from its 

creation through the date hereof.  

REQUEST NO. 5: 

 All Documents, including all communications: (i) between Mr. Transier and HPS, 

including  any documents or communications concerning business dealings unrelated to the 

Debtors; and (ii) Mr. Transier and Insight Equity, including any documents or communications 

concerning business dealings unrelated to the Debtors. 

REQUEST NO. 6: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 
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Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 7: 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 

and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 
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e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;   

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;   

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;   

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) All Documents related to breaches, repairs, and/or inspections related to the San 

Antonio Plan.  

n) All Documents related to breaches, repairs, and/or inspections related to the 

Oklahoma Project. 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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CERTIFICATE OF SERVICE 
 

I, Aaron H. Stulman, hereby certify that on this 22nd day of August 2019, I caused a true 

and correct copy of the foregoing Motion of Official Committee Of Unsecured Creditors for an 

Order, Pursuant to Section 105(a) of the Bankruptcy Code, Bankruptcy Rule 2004, and Local 

Bankruptcy Rule 2004-1, Authorizing and Directing the Examination of the Debtors and Certain 

Third Parties to be served upon the parties on the attached serve list via first class mail, postage 

pre-paid. 

 

/s/ Aaron H. Stulman     
      Aaron H. Stulman (DE Bar No. 5807) 
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Baker Botts LLP 
Omar J. Alaniz, Esq. 

2001 Ross Avenue Suite 900 
Dallas, TX 75201-2980 

 

Bayard, P.A. 
Evan T. Miller, Esq. 

Sophie E. Macon, Esq. 
600 N. King Street, Suite 400 

Wilmington, DE 19801 

 

BMT Consulting Group, LLC 
Attn: Paul McCarthy 
36 Redwood Drive 
Butte, MT 59701 

Buchalter, A Professional Corporation 
Shawn M. Christianson, Esq. 
55 Second Street, 17th Floor 

San Francisco, CA 94105-3493 

 

Caldwell East & Finlayson PLLC 
Zachary J. Fanucchi 

700 N. St. Mary’s Street, Suite 1825 
San Antonio, TX 78205 

 

Cole Schotz P.C. 
Daniel F.X. Geoghan, Esq. 

Matthew V. Dunn, Esq. 
1325 Avenue of the Americas, 19th Floor 

New York, NY 10019 

Cole Schotz P.C. 
Michael D. Warner, Esquire 

301 Commerce Street, Suite 1700 
Fort Worth, TX 76102 

 

Cole Schotz P.C. 
Patrick J. Reilley, Esquire 

500 Delaware Avenue, Suite 1410 
Wilmington, DE 19801 

 

Cullen and Dykman LLP 
Matthew G. Roseman, Esq. 

100 Quentin Roosevelt Boulevard 
Garden City, NY 11530-4850 

Cullen and Dykman LLP 
Michelle McMahon, Esq. 

44 Wall Street 
New York, NY 10005-2407 

 

Davis & Santos P.C. 
Caroline Newman Small, Esquire 

Santos Vargas, Esquire 
719 S. Flores Street 

San Antonio, TX 78204 

 

Delaware Attorney General 
Matthew Denn 

Carvel State Office Building 
820 N French St 

Wilmington, DE 19801 

Delaware Dept of Justice 
Attn Bankruptcy Dept 
820 N French St 6th Fl 
Wilmington, DE 19801 

 

Delaware Secretary of State 
Franchise Tax 

401 Federal Street 
PO Box 898 

Dover, DE 19903 

 
Delaware State Treasury 

820 Silver Lake Blvd., Suite 100 
Dover, DE 19904 

Duane Morris LLP 
Jarret P. Hitchings, Esq. 

222 Delaware Avenue, Suite 1600 
Wilmington, DE 19801-1659 

 

Emerge Energy Services LP 
Attn: Bryan Gaston 

5600 Clearfork Main St. Ste 400 
Fort Worth, TX 76109 

 

Greenbrier Leasing Company, LLC 
Attn: John Lawrence 

One Centerpointe Drive, Suite 200 
Lake Oswego, OR 97035 

HPS Investment Partners, LLC, as Agent 
Brett Pertuz 

40 West 57th Street, 33rd Floor 
New York, NY 10019 

 

Hunton Andrews Kurth LLP 
Attn Timothy A. (“Tad”) Davidson II 

600 Travis Street, Suite 4200 
Houston, TX 77002 

 

Internal Revenue Service 
Attn Susanne Larson 

31 Hopkins Plz Rm 1150 
Baltimore, MD 21201 

Internal Revenue Service 
Centralized Insolvency Operation 

PO Box 7346 
Philadelphia, PA 19101-7346 

 

Internal Revenue Service 
Centralized Insolvency Operation 

2970 Market St 
Philadelphia, PA 19104 

 

Iron Mountain Trap Rock Co. 
Attn: Dale Hoette 

2320 Creve Coeur Mill Road 
Maryland Heights, MO 63043 

Latham & Watkins LLP 
Keith A. Simon, Esq. 

Hugh K. Murtagh, Esq. 
Liza L. Burton, Esq. 
885 Third Avenue 

New York, NY 10022-4834 

 

Linebarger Goggan Blair & Sampson, LLP 
Don Stecker 

711 Navarro Street, Ste 300 
San Antonio, TX 78205 

 

Kurzman Carson Consultants 
Michael Paque 

222 N Pacific Coast Highway, Suite 300 
El Segundo, CA 90245 
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Linebarger Goggan Blair & Sampson, LLP 
Elizabeth Weller 

2777 N. Stemmons Freeway Suite 1000 
Dallas, TX 75207 

 

Mccreary, Veselka, Bragg & Allen, P.C. 
Tara LeDay 

P.O. Box 1269 
Round Rock, TX 78680 

 

Monzack Mersky Mclaughlin & Browder, P.A. 
Rachel B. Mersky 

Brian J. McLaughlin 
1201 N. Orange Street, Suite 400 

Wilmington, DE 19801 

Office of the United States Trustee Delaware 
Juliet M. Sarkessian 
844 King St Ste 2207 

Lockbox 35 
Wilmington, DE 19801 

 

Pachulski Stang Ziehl & Jones LLP 
Laura Davis Jones, Esq. 
Timothy P. Cairns, Esq. 

919 N. Market Street, 17th Floor 
P O Box 8705 

Wilmington, DE 19801 

 

Pepper Hamilton LLP 
David B. Stratton, Esq. 

Hercules Plaza 
1313 N. Market Street, Suite 5100 

P.O. Box 1709 
Wilmington, DE 19899-1709 

Richards, Layton & Finger 
John H. Knight, Esq. 
Paul N. Heath, Esq. 
One Rodney Square 

920 North King Street 
Wilmington, DE 19801 

 

Ruder Ware, L.L.S.C. 
John D. Leary, Esq. 

402 Graham Avenue 
P.O. Box 187 

Eau Claire, WI 54702 

 

Saul Ewing Arnstein & Lehr LLP 
Lucian B. Murley, Esquire 

1201 N. Market Street, Suite 2300 
P.O. Box 1266 

Wilmington, DE 19899 

Securities & Exchange Commission 
G Jeffrey Boujoukos Regional Director 

1617 JFK Boulevard Ste 520 
Philadelphia, PA 19103 

 

Securities & Exchange Commission 
Secretary of the Treasury 

100 F St NE 
Washington, DC 20549 

 

Securities & Exchange Commission NY Office 
Marc Berger Regional Director 

Brookfield Place 
200 Vesey St, Ste 400 

New York, NY 10281-1022 

Sullivan Hazeltine Allinson LLC 
Elihu E. Allinson III, Esq. 

901 North Market Street, Suite 1300 
Wilmington, DE 19801 

 

The Andersons, Inc. an Ohio Corporation 
Attn: Sean Hankinson 

1947 Briarfield Boulevard 
Maumee, OH 43537 

 

Trinity Industries Leasing Company 
Attn: Scott Ewing 

2525 N. Stemmons Freeway 
Dallas, TX 75207 

Union Pacific Railroad Company 
Tonya W. Conley and Lila L. Howe 
1400 Douglas Street, STOP 1580 

Omaha, NE 68179 

 

US Attorney for Delaware 
David C. Weiss 

1007 Orange St Ste 700 
PO Box 2046 

Wilmington, DE 19899-2046 

 

Vedder Price 
Douglas J. Lipke and Allison B. Hudson 

222 N. LaSalle Street 
Chicago, IL 60601 

Vinson & Elkins LLP 
Steven M. Abramowitz 

666 Fifth Avenue, 26th Floor 
New York, NY 10103-0040 

 

Weil, Gotshal & Manges LLP 
Matthew S. Barr 

David N. Griffiths, Candace M. Arthur, and 
Alexander Condon 
767 Fifth Avenue 

New York, NY 10153 

 

Weld Riley, S.C. 
William E. Wallo, Esq. 

3624 Oakwood Hills Parkway 
Eau Claire, WI 54701 

Young Conaway Stargatt & Taylor, LLP 
Sean M. Beach 

Andrew L. Magaziner 
Betsy L. Feldman 
Rodney Square 

1000 North King Street 
Wilmington, DE 19801 

 

Dickinson Wright PLLC 
James A. Plemmons, Esq. 
Michael L. Dallaire, Esq. 

500 Woodward Avenue, Suite 4000 
Detroit, MI 48226 

 

Womble Bond Dickinson (US) LLP 
Matthew P. Ward, Esq, 

Morgan L. Patterson, Esq. 
1313 North Market Street, Suite 1200 

Wilmington, DE 19801 
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B2540 (Form 2540 – Subpoena for Rule 2004 Examination) (12/15)  

UNITED STATES BANKRUPTCY COURT 
_______________________________________ District of ___________________________________________ 

 
In re __________________________________________ 

Debtor 

 
Case No. _____________________  
 
Chapter ______________  
 

 
SUBPOENA FOR RULE 2004 EXAMINATION 

 
To:  ________________________________________________________________________________________ 

(Name of person to whom the subpoena is directed) 
 

 

  Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at an examination 

under Rule 2004, Federal Rules of Bankruptcy Procedure.  A copy of the court order authorizing the examination is attached.  

PLACE  
 
 
 
 

DATE AND TIME 

 

The examination will be recorded by this method:  ___________________________________________________________ 
 

  Production: You, or your representatives, must also bring with you to the examination the following documents, 
electronically stored information, or objects, and must permit inspection, copying, testing, or sampling of the material:  

 

 

 
 

The following provisions of Fed. R. Civ. P. 45, made applicable in bankruptcy cases by Fed. R. Bankr. P. 9016, are 
attached – Rule 45(c), relating to the place of compliance; Rule 45(d), relating to your protection as a person subject to a 
subpoena; and Rule 45(e) and 45(g), relating to your duty to respond to this subpoena and the potential consequences of not 
doing so. 
 
Date:  _____________    
 CLERK OF COURT                                                                

 
 
________________________ 
Signature of Clerk or Deputy Clerk 

 
 
OR    

                                                                
 
 
________________________ 

Attorney’s signature 
 

 
The name, address, email address, and telephone number of the attorney representing (name of party)       
____________________________  ,  who issues or requests this subpoena, are:  

 

 

 

Notice to the person who issues or requests this subpoena 

If this subpoena commands the production of documents, electronically stored information, or tangible things, or the 

inspection of premises before trial, a notice and a copy of this subpoena must be served on each party before it is served on 

the person to whom it is directed.  Fed. R. Civ. P. 45(a)(4).  
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Mr. Richard Shearer

✔

Kilpatrick, Townsend & Stockton LLP
1114 Avenue of the Americas, 21st Floor
New York, New York 10019
Attn: David M. Posner, Esq.

TBD

Videography and/or Stenography

September 11, 2019

/s/ L. Katherine Good

The Official Committee of Unsecured Creditors

Potter Anderson & Corroon LLP, 1313 N. Market Street, 6th Floor, Wilmington, Delaware 19801, ATTN: L. Katherine Good, Esq., kgood@potteranderson.com
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PROOF OF SERVICE 
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.) 

I received this subpoena for (name of individual and title, if any): ______________________________________________  

on (date) __________ . 

 

 I served the subpoena by delivering a copy to the named person as follows: ____________________________________ 

___________________________________________________________________________________________________ 

__________________________________ on (date) ___________________ ; or  

 

 I returned the subpoena unexecuted because:  ____________________________________________________________ 

___________________________________________________________________________________________________ 

 

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also tendered to the 
witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of  $ _______________________ . 

 
My fees are $ _________ for travel and $_________ for services, for a total of $_________ . 

 
 
I declare under penalty of perjury that this information is true and correct. 
 

Date:  _______________ 
 
 
 
 
 

 
________________________________________________ 

Server’s signature 
 

________________________________________________ 
Printed name and title 

 
 
________________________________________________ 

Server’s address 
 
 
Additional information concerning attempted service, etc.: 
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/s/ L. Katherine Good

L. Katherine Good, Attorney
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Federal Rule of Civil Procedure 45(c), (d), (e), and (g) (Effective 12/1/13) 

(made applicable in bankruptcy cases by Rule 9016, Federal Rules of Bankruptcy Procedure) 
 

 (c) Place of compliance. 
 
   (1) For a Trial, Hearing, or Deposition. A subpoena may command a 
person to attend a trial, hearing, or deposition only as follows: 
      (A) within 100 miles of where the person resides, is employed, or 
regularly transacts business in person; or  
      (B) within the state where the person resides, is employed, or regularly 
transacts business in person, if the person  
         (i) is a party or a party’s officer; or 
         (ii) is commanded to attend a trial and would not incur substantial 
expense. 

 
   (2) For Other Discovery. A subpoena may command: 
      (A) production of documents, or electronically stored information, or 
things at a place within 100 miles of where the person resides, is employed, 
or regularly transacts business in person; and 
      (B) inspection of premises, at the premises to be inspected. 
 

(d) Protecting a Person Subject to a Subpoena; Enforcement. 
 

(1) Avoiding Undue Burden or Expense; Sanctions. A party or 
attorney responsible for issuing and serving a subpoena must take 
reasonable steps to avoid imposing undue burden or expense on a person 
subject to the subpoena. The court for the district where compliance is 
required must enforce this duty and impose an appropriate sanction — 
which may include lost earnings and reasonable attorney's fees — on a 
party or attorney who fails to comply. 

 
   (2) Command to Produce Materials or Permit Inspection. 
      (A) Appearance Not Required. A person commanded to produce 
documents, electronically stored information, or tangible things, or to 
permit the inspection of premises, need not appear in person at the place of 
production or inspection unless also commanded to appear for a deposition, 
hearing, or trial. 
      (B) Objections. A person commanded to produce documents or tangible 
things or to permit inspection may serve on the party or attorney designated 
in the subpoena a written objection to inspecting, copying, testing or 
sampling any or all of the materials or to inspecting the premises — or to 
producing electronically stored information in the form or forms requested. 
The objection must be served before the earlier of the time specified for 
compliance or 14 days after the subpoena is served. If an objection is made, 
the following rules apply: 
         (i) At any time, on notice to the commanded person, the serving party 
may move the court for the district where compliance is required for an 
order compelling production or inspection. 
         (ii) These acts may be required only as directed in the order, and the 
order must protect a person who is neither a party nor a party's officer from 
significant expense resulting from compliance. 

 
   (3) Quashing or Modifying a Subpoena. 
      (A) When Required. On timely motion, the court for the district where 
compliance is required must quash or modify a subpoena that: 
         (i) fails to allow a reasonable time to comply;  
         (ii) requires a person to comply beyond the geographical limits 
specified in Rule 45(c); 
         (iii) requires disclosure of privileged or other protected matter, if no 
exception or waiver applies; or 
         (iv) subjects a person to undue burden. 
      (B) When Permitted. To protect a person subject to or affected by a 
subpoena, the court for the district where compliance is required may, on 
motion, quash or modify the subpoena if it requires: 
         (i) disclosing a trade secret or other confidential research, 
development, or commercial information; or 
 

         (ii) disclosing an unretained expert's opinion or information that does 
not describe specific occurrences in dispute and results from the expert's 
study that was not requested by a party. 
      (C) Specifying Conditions as an Alternative. In the circumstances 
described in Rule 45(d)(3)(B), the court may, instead of quashing or 
modifying a subpoena, order appearance or production under specified 
conditions if the serving party: 
          (i) shows a substantial need for the testimony or material that cannot 
be otherwise met without undue hardship; and 
          (ii) ensures that the subpoenaed person will be reasonably 
compensated. 
 
(e) Duties in Responding to a Subpoena. 
 
   (1) Producing Documents or Electronically Stored Information. These 
procedures apply to producing documents or electronically stored 
information: 
      (A) Documents. A person responding to a subpoena to produce 
documents must produce them as they are kept in the ordinary course of 
business or must organize and label them to correspond to the categories in 
the demand. 
      (B) Form for Producing Electronically Stored Information Not 
Specified. If a subpoena does not specify a form for producing 
electronically stored information, the person responding must produce it in 
a form or forms in which it is ordinarily maintained or in a reasonably 
usable form or forms. 
      (C) Electronically Stored Information Produced in Only One Form. The 
person responding need not produce the same electronically stored 
information in more than one form. 
      (D) Inaccessible Electronically Stored Information. The person 
responding need not provide discovery of electronically stored information 
from sources that the person identifies as not reasonably accessible because 
of undue burden or cost. On motion to compel discovery or for a protective 
order, the person responding must show that the information is not 
reasonably accessible because of undue burden or cost. If that showing is 
made, the court may nonetheless order discovery from such sources if the 
requesting party shows good cause, considering the limitations of Rule 
26(b)(2)(C). The court may specify conditions for the discovery. 
 
   (2) Claiming Privilege or Protection. 
      (A) Information Withheld. A person withholding subpoenaed 
information under a claim that it is privileged or subject to protection as 
trial-preparation material must: 
         (i) expressly make the claim; and 
         (ii) describe the nature of the withheld documents, communications, 
or tangible things in a manner that, without revealing information itself 
privileged or protected, will enable the parties to assess the claim. 
      (B) Information Produced. If information produced in response to a 
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any party that 
received the information of the claim and the basis for it. After being 
notified, a party must promptly return, sequester, or destroy the specified 
information and any copies it has; must not use or disclose the information 
until the claim is resolved; must take reasonable steps to retrieve the 
information if the party disclosed it before being notified; and may  
promptly present the information under seal to the court for the district 
where compliance is required for a determination of the claim. The person 
who produced the information must preserve the information until the claim 
is resolved. 
… 
(g) Contempt. The court for the district where compliance is required – and 
also, after a motion is transferred, the issuing court – may hold in contempt 
a person who, having been served, fails without adequate excuse to obey 
the subpoena or an order related to it. 
 

 
For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013) 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

  Debtors.1 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

Re: Docket No. 246 

ORDER GRANTING MOTION OF OFFICIAL COMMITTEE OF UNSECURED 

CREDITORS FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE 

BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 

RULE 2004-1, AUTHORIZING AND DIRECTING THE PRODUCTION OF 

DOCUMENTS AND THE EXAMINATION OF  

THE DEBTORS AND CERTAIN THIRD PARTIES 

Upon the motion of the Official Committee of Unsecured Creditors of Emerge Energy 

Services, LP (the “Committee”) pursuant to section 105(a) of the Bankruptcy Code, Rule 2004 of 

the Federal Rules of Bankruptcy Procedures, and Local Rule 2004-1 of the United States 

Bankruptcy Court for the District of Delaware, filed on August 22, 2019 seeking the entry of an 

order directing the examination of the Debtors, certain third parties and individuals, and the 

production of documents (the “Motion”),2 and this matter being a core proceeding pursuant to 28 

U.S.C.§ 157(b)(2)(B); and upon consideration of the Motion and the consent to the terms of this 

Order by the parties listed in the fifth decretal paragraph; and due and proper notice of the 

Motion having been given, it is hereby  

                                                           
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 

Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

2 Capitalized terms not otherwise defined in this Order shall have the meaning given to them in the Motion. 
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2 
 
 

ORDERED that the Motion is granted to the extent set forth herein; and it is 

further  

ORDERED that the Committee is authorized to issue and serve a subpoena to the 

Debtors, for the production of documents, electronically stored information or tangible things 

responsive to the Document Request, as negotiated with the Debtors since the filing of the 

Motion, attached hereto as Exhibit A; and it is further  

ORDERED that the Committee is authorized to issue and serve a subpoena on 

HPS for the production of documents, electronically stored information or tangible things 

responsive to the Document Request attached hereto as Exhibit B; and it is further  

ORDERED that the Committee is authorized to issue and serve a subpoena on 

Insight Equity, Mr. Eugene I. Davis, and Mr. William L. Transier for the production of 

documents, electronically stored information, or tangible things responsive to the Document 

Requests applicable to each of the above persons described in and attached to the Motion; and it 

is further 

ORDERED that the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier 

shall produce documents in accordance with the respective subpoenas served on them by the 

Committee, provided, however, that nothing herein abrogates a producing party’s right to object 

to any individual request.  Provided, however, that before seeking intervention from the Court on 

any such discovery dispute, the parties will first confer to try to resolve the dispute.  The 

documents for production shall be located through reasonable efforts and use of negotiated 

search terms, custodians, and date ranges.  Such documents will be produced on a rolling basis 

and substantially completed by September 18, 2019 with the producing parties using good faith 
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efforts to produce any remaining responsive documents as soon thereafter as practicable; and it is 

further 

ORDERED that HPS shall designate an informed representative to appear for oral 

examination as requested in the Motion; and it is further 

ORDERED that the Committee is authorized to issue and serve subpoenas for oral 

examinations on the Debtors, Insight Equity, and HPS, and on the individuals identified in the 

next ordering paragraph; and it is further 

ORDERED that Mr. Richard Shearer, Chief Executive Officer of the Debtors; Mr. 

Bryan M. Gaston, formerly Chief Restructuring Officer of the Debtors and now Restructuring 

Officer of the Debtors; Mr. Eugene I. Davis, independent director of the Debtors and one of the 

two members of the Special Restructuring Committee; Mr. William L. Transier, independent 

director of the Debtors and one of the two members of the Special Restructuring Committee;  

Mr. Ted W. Beneski, in his respective capacities as both Chief Executive officer 

of Insight Equity and Chairmen of the Board of Directors of the Debtors; and the HPS-

designated informed representative shall each appear for oral examination regarding the topics 

described in the Motion and the applicable Document Request, at a mutually acceptable date and 

location, regarding the topics described in the Motion and in the applicable Document Request, 

provided, however, that nothing herein abrogates witness’ rights to object to any individual topic 

of the oral examination, further provided, however, that before seeking intervention from the 

Court on any such discovery dispute, the parties will first confer to try to resolve the dispute; and 

it is further 
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ORDERED that the Court shall retain jurisdiction with respect to any matters, 

claims, rights or disputes arising from or related to the implementation of this Order or the 

subpoenas issued and served pursuant to this Order. 

KAREN B. OWENS
UNITED STATES BANKRUPTCY JUDGE

Dated: September 9th, 2019
Wilmington, Delaware
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

  Debtors.3 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 

FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO THE DEBTORS 

 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for Production 

of Documents (the “Document Requests”) in connection with the Debtors’ Disclosure Statement, 

dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and for all other purposes 

permitted by the Rules of Court.  The Committee hereby demands that the Debtors provide 

responses and produce documents in response to these requests by delivering all such responsive 

documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue of the Americas, 

21st Floor, New York, New York  10019, Attn: David M. Posner or to a mutually agreeable 

                                                           
3 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 

Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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alternative location, on a rolling basis, completing no later than September 12, 2019, or such other 

date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 

meaning ascribed to such terms in the Motion.  

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 

subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 
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k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 

electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 
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r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 
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ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means the Debtors as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 

Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   
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3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 

document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 
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shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 

8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. Except with respect to emails addressed in paragraph 10 below the , he dates 

covered by these Document Requests are January 1, 2017 through the August 22, 2019 unless 

otherwise specified in a Request. 

10. Unless otherwise specified in a particular Request, the dates covered by these 

Document Request for emails to be produced are August 1, 2017 through August 22, 2019 
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DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  

ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.   
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REQUEST NO. 4: 

All Documents related to any settlement between the Debtors and any creditor of, or 

claimant against, any of the Debtors within one year prior to the Petition Date that includes a 

provision wherein the creditor or claimant agrees to vote its unsecured claim in favor of a plan 

containing the treatment for unsecured creditors as set out in the RSA. 

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

Request withdrawn. 

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 
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January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2017 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents, excluding emails, relating to or reflecting any valuation analyses 

and/or valuation reports, fairness opinions, solvency opinions, asset valuations, 

and solvency of the Debtors, including any methodology used to determine same, 

prepared by the Company, their advisors, and/or Insight Equity (time period—

January 1, 2016 to present); 

b) All Documents, excluding emails, relating to or reflecting any presentations to the 

Board of Directors or Special Restructuring Committee detailing valuation or debt 

capacity analyses prepared by the Company, their advisors and/or Insight Equity 

(time period—January 1, 2016 to present);  

c) All Documents, excluding emails, sufficient to identify the value, income, assets 

and liabilities of Emerge Energy, including Emerge Energy’s direct and indirect 

subsidiaries as of the Petition Date (time period—January 1, 2016 to present); 

d) All Documents, excluding emails, relating to or reflecting any analyses and/or 

reports on the Debtors’ debt capacity prepared by the Company, their advisors, 

and/or Insight Equity (time period—January 1, 2016 to present); 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 
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and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents, excluding emails, relating to or reflecting the Frac Sand Industry 

prepared by, on behalf of, or for the Debtors, including projections, forecasts, and 

analyses concerning sand producers and sand users; 

i) All Documents, excluding emails, relating to or reflecting analysis or reports of 

any chapter 11 bankruptcy transactions, including any market studies prepared by 

the Company, their advisors, and/or Insight Equity (time period—January 1, 2016 

to present); 

j) All Documents, excluding emails relating to or reflecting valuation analyses 

and/or reports prepared by the Company, their advisors and/or Insight Equity in 

connection with impairment testing (time period January 1, 2016 to present); 

k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 
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plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 

t) All documents relating to or reflecting any communications or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications;  

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable; and 

x) All Documents, excluding emails, relating to the sale of the fuel business by the 

Company, any private placement transaction regarding the Company, or any 

public offering regarding the Company (time period—January 1, 2016 to present). 
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REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii) 

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 

the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.  

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 
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Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  

REQUEST NO. 17: 

All Documents concerning any transfers or distributions equal to or in excess of $150,000 

in cash or other assets of such value to any Insiders or to any non-Insider holders of equity (time 

period--4 years prior to the Petition Date).  

REQUEST NO. 18: 

All Documents provided to Ankura by the Debtors or received from Ankura by the 

Debtors prior to the Petition Date. 

REQUEST NO. 19:  

All Documents relating to any forbearance agreements, the RSA, and any exhibits and 

appendices thereto, including with respect to any meetings or communications with any Lender 

or Lender representative during, or prior to, any forbearance periods under any forbearance 

agreement. 
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REQUEST NO. 20:  

All Documents relating to any communication, direction, or instruction by any Lender to 

the Debtors or a Debtor representative regarding the conduct of the Debtors’ business, any 

business plan of the Debtors, the use of cash (including payments to any third party), the 

acquisition or disposition of any asset, and negotiations with any railcar or other lessor of assets 

to the Debtors. 

REQUEST NO. 21:  

All Documents relating to any communications, reports, or presentations of any kind by 

the Debtors, or any other person on the Board of Directors of the Debtors, or member of any 

such Board of Directors, to any Lender, or to Insight Equity with respect to Document Requests 

Nos. 19 & 20. 

REQUEST NO. 22: 

 All Documents relating to any terms or proposals for any debt and/or equity restructuring 

or recapitalization between the Debtors and the Lenders. 

REQUEST NO. 23: 

All Documents relating to any terms or proposals to the Debtors, or any Board of 

Directors of the Debtors, from any non-Lender Person regarding any business combination, debt 

and/or equity infusion. 

REQUEST NO. 24:  

 All Documents relating to the Special Restructuring Committee and its duties and/or roles, 

from its creation under the RSA to the present, including its fiduciary duties after the 

Petition Date. 
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REQUEST NO. 25:   

 All Documents relating to why the Special Restructuring Committee did not and does not 

have its own independent legal counsel, distinct from and/or in addition to the Debtors’ and 

Lenders’ counsel, with respect to negotiations concerning the RSA, including all exhibits and 

appendices thereto. 

REQUEST NO. 26: 

 All Documents concerning the current tax basis in Debtors for Insight  

Equity, and any other equity holders, and all workpapers supporting such tax basis numbers. 

 REQUEST NO. 27: PRESENTLY TABLED, BUT NOT WITHDRAWN (9-5-19) 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 

and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 

e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;  

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 
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g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;  

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;  

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) Request withdrawn.  

n) Request withdrawn. 

 

THE ABOVE REVISED REQUESTS REFLECT THE COMMITTEE OF UNSECURED 

CREDITORS’ REQUESTED DISCOVERY AS OF 9/5/2019, SUBJECT TO AND 

WITHOUT WAIVING ANY RIGHTS OR OBJECTIONS. 

[Remainder of Page Intentionally Left Blank] 
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Dated:  September 6, 2019 

 Wilmington, Delaware 
POTTER ANDERSON & CORROON LLP 

 

/s/ Aaron H. Stulman      

Jeremy W. Ryan (DE Bar No. 4057) 

Christopher M. Samis (DE Bar No. 4909) 

L. Katherine Good (DE Bar No. 5101) 

Aaron H. Stulman (DE Bar No. 5807) 

1313 North Market Street, Sixth Floor 

P.O. Box 951 

Wilmington, DE  19801 

Telephone:  (302) 984-6000 

Facsimile:  (302) 658-1192 

Email: jryan@potteranderson.com 

 csamis@potteranderson.com 

 kgood@potteranderson.com 

 astulman@potteranderson.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Todd C. Meyers (admitted pro hac vice) 

David M. Posner (admitted pro hac vice) 

Kelly Moynihan (admitted pro hac vice) 

The Grace Building 

1114 Avenue of the Americas 

New York, NY  10036 

Telephone:  (212) 775-8700 

Facsimile:  (212) 775-8800 

Email:  tmeyers@kilpatricktownsend.com 

  dposner@kilpatricktownsend.com 

  kmoynihan@kilpatricktownsend.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Lenard M. Parkins (admitted pro hac vice) 

700 Louisiana Street, Suite 4300 

Houston, TX  77002 

Telephone:  (281) 809-4100 

Facsimile:  (281) 929-0797 

Email:  lparkins@kilpatricktownsend.com 

 

Counsel to the Official Committee of Unsecured Creditors 

of Emerge Energy Services LP, et al.  
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

  Debtors.4 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 

FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO HPS 

 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for Production 

of Documents (the “Document Requests”) in connection with the Debtors’ Disclosure Statement, 

dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and for all other purposes 

permitted by the Rules of Court.  The Committee hereby demands that HPS Investment Partners, 

LLC provide responses and produce documents in response to these requests by delivering all such 

responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue of the 

Americas, 21st Floor, New York, New York  10019, Attn: Jonathan E. Polonsky or to a mutually 

                                                           
4 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 

Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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agreeable alternative location, on a rolling basis, completing no later than September 12, 2019, or 

such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 

meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day Pleadings 

[ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as necessary 

to bring within the scope of the discovery request all responses that might otherwise 

be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, Chief Executive Officer of Insight Equity. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of the Company or any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 

subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC (2511), 

Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

Case 19-11563-KBO    Doc 336-2    Filed 09/09/19    Page 3 of 17Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 706 of 1010



3 
 

 

behalf of the foregoing entities or individuals referenced in this definition, whether 

prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge Energy 

Services GP LLC (4683), Emerge Energy Services Operating LLC (2511), Superior 

Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation 

(9875), and any affiliates, advisors, agents, attorneys, accountants, consultants, 

officers, directors, employees, experts, investment bankers, professionals, 

representatives, and other persons acting, or who have acted, on behalf of the 

foregoing entities or individuals referenced in this definition, including Ankura 

when acting, or who have acted on behalf of the Debtors in any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to this 

proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, including 

but not limited to, any kind of written, audio, or graphic matter, however produced 

or reproduced, whether or not sent or received, including, but not limited to, 

writings, communications, contracts, reports, lists, presentations, pro formas, 

analyses, spreadsheets, correspondence, memoranda, e-mail and electronically 

stored documents, recordings, telephone records, notes, charts, graphs, drawings, 

photographs, telephone records, voice mail, audio and video recordings, data 

compilations, computer databases, records, and any information generated or stored 

in electronic form.  In producing any document in response to any of the Document 

Requests, you shall produce (i) all drafts of any responsive documents, and (ii) all 

marked, annotated, or non-identical copies of any responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 
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who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or individuals 

referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the Notes 

Purchase Agreement, dated as of January 5, 2018, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear of 

any Liens or security interests as of the Petition Date. 
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ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means HPS as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

11. These Document Requests are continuing requests pursuant to Federal Rule of Civil 

Procedure 26(e).  You shall supplement any production of documents made in response to any of 

the following Document Requests and produce promptly any and all responsive documents that 

are received, discovered, or created after any of your responses to these Document Requests, or 

that are otherwise within your possession, custody, or control (or within the possession, custody, 

or control of anyone acting on your behalf). 

12. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction.   

13. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

14. If any documents are withheld from production on the alleged grounds of privilege 

or immunity (whether under common law, statute, or otherwise), you shall comply with Federal 

Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from production 

in a written privilege log that provides:  (a) the identity of each person who prepared and/or signed 

the document; (b) the identity of each person designated as an addressee; (c) the identity of each 
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person who received any copy of the document; (d) the date of the document; (e) the subject matter 

of the document; (f) the type or nature of the document; and (g) the basis for withholding the 

document. 

15. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 

document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, and 

the person performing the redaction or alteration.  Any redaction must be clearly visible on the 

redacted documents. 

16. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

17. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other notation 

or any omission, shall constitute a separate document and must be produced, whether or not the 

original of such a document is within your possession, custody, or control.  A request for any 
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document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 

18. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or separated 

from other documents, whether by inclusion of binders, files, subfiles, or by use of dividers, tabs, 

or any other method, shall be left so segregated or separated when produced in response to these 

Document Requests.  If no document exists that is responsive to a particular request, you shall so 

state in writing. 

19. The dates covered by these Document Requests are September 1, 2018 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents concerning (i) any valuation of the Debtors or any Debtor’s asset prepared 

by, relied upon, or reviewed by You, and the methodology used to determine same; and (ii) the 

solvency or insolvency of any of the Debtors.  

REQUEST NO. 2: 

All Documents sufficient to identify the value, income, assets and liabilities, separately, of 

Emerge Energy and each of Emerge Energy’s direct and indirect subsidiaries as of the Petition 

Date.  
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REQUEST NO. 3: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, and any documents related to the perfection of any liens 

claimed by the Lenders against the Debtors or their assets.  

REQUEST NO. 4: 

All Documents sufficient to identify any claims for relief, rights of action, causes of action, 

or potential litigation claims of the Debtors as of the Petition Date or arising after the Petition Date 

in or on which Lenders assert a perfected Lien. 

REQUEST NO. 5: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  

ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs 

production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.   

REQUEST NO. 6: 

All Documents relating to Your determination or assessment of the value, merit or lack 

thereof of any actual or proposed settlement of claims between the Debtors and any Rail Car Lessor 
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or other creditor, or claimant with a claim of $5 million or more against, any of the Debtors within 

one year prior to the Petition Date.  

REQUEST NO. 7: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, preliminary plans of reorganization or 

restructuring support agreements prepared by, reviewed or considered by You, including under the 

Plan of Reorganization or any modification thereof. 

REQUEST NO. 8: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors prepared by, reviewed or considered by You after January 1, 2018.  

REQUEST NO. 9: 

Any drafts of or work papers for any discounted cash flow analysis of the Debtors prepared 

by, reviewed or considered by You after January 1, 2018.  

REQUEST NO. 10: 

Any drafts of or work papers prepared by, considered or reviewed by You for any frac sand 

business including comparable company analysis to the Debtors.  

REQUEST NO. 11: 

Any drafts of or work papers prepared by, reviewed or considered by You for any precedent 

transaction analysis of the Debtors after January 1, 2018, including any documents concerning 

potential, possible, considered, or rejected precedent transactions.  

REQUEST NO. 12: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof.  
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REQUEST NO. 13: 

All Documents provided to You by the Debtors or any Director of the Debtors, in 

connection with any meeting of the Debtors’ Board of Directors, or any committee, special 

committee or subcommittee thereof, taken or held between September 1, 2018 and the date hereof 

concerning (i) the RSA and the creation of the Special Restructuring Committee or (ii) the 

relinquishment by the Board or the Debtors of any decision-making authority or control to the 

Special Restructuring Committee, including the composition (and the direction or control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 14: 

All notes taken by any person who attended (whether in person, telephonically, 

electronically, by video link or videoconference, or in any other manner) any meeting of the 

Debtors’ Board of Directors, or any committee, special committee or subcommittee thereof. 

REQUEST NO. 15: 

All Documents concerning the Frac Sand Industry prepared by, reviewed or considered by 

You including projections, forecasts, and analyses concerning sand producers and sand users.  

REQUEST NO. 16: 

All Documents prepared by, considered or reviewed by You after January 1, 2018 

concerning the Debtors’ capital structure, financial requirements and needs, budgets, cash 

requirements, financial projections, valuation, insolvency, the acquisition of, sales or potential 

sales of assets, actual or potential closing of facilities or discontinuance of operations of any 

facility, and potential financial restructurings or 363 sales, including all Documents set forth 

specifically below: 

a) All Documents, including communications with Insight Equity relating to the RSA 

or reflecting any other proposal for the restructuring of the Debtors, any valuation 
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analyses and/or valuation reports, fairness opinions, and asset valuation prepared 

by the Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of Directors 

or Special Restructuring Committee, reviewed by or considered by You detailing 

valuation or debt capacity analyses prepared by the Company, their advisors and/or 

Insight Equity;  

c) All Documents relating to or reflecting any analyses and/or reports on the Debtors’ 

debt capacity prepared by You or the Company, their advisors, and/or Insight 

Equity; 

d) All Documents relating to or reflecting valuation analyses of the Debtors and/or 

reports prepared by you or the Company, their advisors and/or Insight Equity in 

connection with impairment testing; 

e) All Documents relating to or reflecting any analyses performed by reviewed or 

considered by You in connection with the RSA, including any term sheets or 

proposals provided by Insight Equity, the Company and/or the Lenders, and any 

analyses conducted or presentations prepared in connection with any such term 

sheets or proposals; 

f) All Documents relating to or including any presentations or management reports 

that include key performance indicators, including but not limited to capex by 

location, maintenance capex by location, lease operating expenses by location, 

G&A, corporate expenses, abandonment programs or estimates, gathering and 

processing contract details, and prospectuses; 

g) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, carried 

interests and other rights, as applicable; 

h) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

i) All Documents relating to or reflecting the Company’s forecasts, including, but not 

limited to, asset appraisals, liquidity forecasts, cash-flow projections, business plan 

projections through 2021, audited sand reserve reports and information furnished 

to the reserve auditor for preparation of the sand reserve report or sand reserve 

databases and market studies; 

j) All Documents prepared by, reviewed or considered by You relating to or reflecting 

any industry reports or any other materials utilized in the formulation of the 

Company’s business plan; 
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k) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

l) All Documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar companies; 

m) All Documents relating to or reflecting any analyses of potential precedent 

transactions considered or reviewed by You related to the Company’s industry; 

n) All documents relating to or reflecting any communications or data provided by 

You to Ankura in connection with any valuation work that has been performed to 

date, whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject 

to Material Revision;” 

o) All Documents (i) relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and (ii) any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

p) All Documents relating to any analyses performed by the Company, or any other 

party in relation to any potential tort claims against any Person arising from or 

related to the San Antonio levee breach, including all related documents and 

communications; and 

q) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 17: 

All Documents concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration.  

REQUEST NO. 18: 

All Documents concerning in- and out-of-court restructuring alternatives explored, 

reviewed or considered by You regarding the Debtors from December 1, 2018, including, but not 

limited, to those referenced in paragraph 30 of the Gaston Declaration, through the Petition Date.  
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REQUEST NO. 19: 

All Documents concerning the Debtors’ negotiations with You or the Noteholders between 

December 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring. 

REQUEST NO. 20: 

All Documents reviewed or considered by You concerning the calculation by the Debtors 

of projections of future revenues, adjusted EBITDA, EBIT, depreciation and amortization, capital 

expenditures, net working capital, and unlevered free cash flow for use in discounted cash flow 

valuations of the Debtors as of January 1, 2018.  

REQUEST NO. 21: 

All Documents prepared, reviewed or considered by You concerning the liquidation 

analysis of the Debtors and estimated recoveries of creditor of the Debtors, including any drafts or 

preliminary analyses.  

REQUEST NO. 22: 

All Documents, including those exchanged with the Debtors or Lender(s), concerning the 

negotiation, structuring, terms and conditions of the RSA and all exhibits and appendices thereto, 

including, without limitation, the Voting Proxy, the Standstill Agreement, and the Charters of the 

Special Restructuring Committee. 

REQUEST NO. 23: 

All Documents prepared, reviewed or considered by You concerning proposals, 

negotiation, and terms and conditions concerning the treatment of the Noteholders under the RSA 

and Plan of Reorganization  
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REQUEST NO. 24: 

All Documents prepared, reviewed or considered by You concerning proposals, 

negotiations, and terms and conditions (i) concerning the treatment of general unsecured creditors 

or trade creditors under the Plan of Reorganization, including any communications prior to the 

Petition Date with any general unsecured creditor or trade creditor concerning its recovery under 

the Plan of Reorganization; and (ii) concerning the treatment of equity holders concerning their 

recoveries under the Plan of Reorganization, including any communications prior to the Petition 

Date with any equity holder concerning its recovery under the Plan of Reorganization, and 

including any documents or communications concerning the Special Restructuring Committee’s 

allocation of New Warrants between general unsecured and equity holders.  

REQUEST NO. 25: All Documents relating to any forbearance agreements between the Debtors 

and any Lender, without limitation, including all Documents relating to any meetings or 

undertakings provided for in any forbearance agreement. 

REQUEST NO. 26: 

 All Documents related to any business plans, forecasts, analyses made or performed by You 

or any Lender with respect to the transactions contemplated by the RSA, or with respect to 

alternative transactions. 

REQUEST NO. 27: 

 All Documents relating to terms, proposals, and/or offers made by Insight Equity to the 

Debtors, You and/or Lenders with respect to a purchase of lender indebtedness or any 

recapitalization and/or financial restructuring of the Debtors. 

REQUEST NO. 28: 
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 All Documents relating to HPS’s decision to purchase the indebtedness of PNC Bank, 

including communications, reports, and presentations related thereto. 

 

[Remainder of Page Intentionally Left Blank] 

 

 

 

  

Case 19-11563-KBO    Doc 336-2    Filed 09/09/19    Page 16 of 17Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 719 of 1010



16 
 

 

Dated:  September 6, 2019 

 Wilmington, Delaware 
POTTER ANDERSON & CORROON LLP 

 

/s/ Aaron H. Stulman     

Jeremy W. Ryan (DE Bar No. 4057) 

Christopher M. Samis (DE Bar No. 4909) 

L. Katherine Good (DE Bar No. 5101) 

Aaron H. Stulman (DE Bar No. 5807) 

1313 North Market Street, Sixth Floor 

P.O. Box 951 

Wilmington, DE  19801 

Telephone:  (302) 984-6000 

Facsimile:  (302) 658-1192 

Email: jryan@potteranderson.com 

 csamis@potteranderson.com 

 kgood@potteranderson.com 

 astulman@potteranderson.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Todd C. Meyers (admitted pro hac vice) 

David M. Posner (admitted pro hac vice) 

Kelly Moynihan (admitted pro hac vice) 

The Grace Building 

1114 Avenue of the Americas 

New York, NY  10036 

Telephone:  (212) 775-8700 

Facsimile:  (212) 775-8800 

Email:  tmeyers@kilpatricktownsend.com 

  dposner@kilpatricktownsend.com 

  kmoynihan@kilpatricktownsend.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Lenard M. Parkins (admitted pro hac vice) 

700 Louisiana Street, Suite 4300 

Houston, TX  77002 

Telephone:  (281) 809-4100 

Facsimile:  (281) 929-0797 

Email:  lparkins@kilpatricktownsend.com 

 

Counsel to the Official Committee of Unsecured Creditors 

of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

Hearing Date: September 5, 2019 at 10:00 a.m. (ET) 
Objection Deadline: August 29, 2019 at 4:00 p.m. (ET) 

 
MOTION OF OFFICIAL COMMITTEE OF UNSECURED CREDITORS  

FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE  
BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 
RULE 2004-1, AUTHORIZING AND DIRECTING THE EXAMINATION OF THE 

DEBTORS AND CERTAIN THIRD PARTIES  
 
 The Official Committee of Unsecured Creditors (the “Committee”) in the chapter 11 

cases of Emerge Energy Services, LP (“Emerge Energy,” and with its affiliated debtors-in-

possession, the “Debtors”), by and through its undersigned proposed counsel, Kilpatrick 

Townsend & Stockton LLP and Potter Anderson & Corroon LLP, hereby files this motion (the 

“Motion”),2 pursuant to section 105(a) of title 11 of the United States Code (the “Bankruptcy 

Code”), Rule 2004 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and 

Local Rule 2004-1 of the United States Bankruptcy Court for the District of Delaware (the 

“Local Rules”), seeking the entry of an order (the “Order”), substantially in the form annexed 

hereto as Exhibit A, directing (i) each of the Debtors, Insight Equity Management Company 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

2 Defined terms used in the Motion but not defined herein shall have the meaning ascribed to such terms in the First 
Day Declaration (defined below) or the Plan (defined below), as applicable. 
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LLC (collectively, with its affiliates and/or subsidiaries, “Insight Equity”), and HPS Investment 

Partners, LLC (collectively, with its affiliates and/or subsidiaries, “HPS”) to produce documents 

within their possession, custody, or control that are responsive to the applicable document 

requests attached as Annexes A, B, C, D, and E to the Order (each, a “Document Request” and, 

collectively, the “Document Requests”) by no later than September 12, 2019 at 12:00 p.m. 

(EST); (ii) Mr. Richard J. Shearer, Chief Executive Officer of the Debtors, Mr. Bryan M. Gaston, 

formerly Chief Restructuring Officer of the Debtors and now Restructuring Officer of the 

Debtors, Mr. Eugene I. Davis, Independent Director of the Debtors and one of two members of 

the Special Restructuring Committee (as defined below), Mr. William L. Transier, Independent 

Director of the Debtors and one of the two members of the Special Restructuring Committee, and 

Mr. Ted W. Beneski, in his respective capacities as both Chief Executive Officer of Insight 

Equity and Chairman of the Board of Directors of the Debtors, to appear for oral examination 

regarding the topics raised herein and in the applicable Document Requests; and (iii) HPS to 

designate an informed representative to appear for oral examination regarding the topics raised 

herein and in the applicable Document Requests. Oral examinations will be held at the offices of 

Kilpatrick Townsend & Stockton LLP, The Grace Building, 1114 Avenue of the Americas, New 

York, New York 10036, on: (i) September 25, 2019 beginning at 9:00 a.m. (EST) for Mr. Bryan 

M. Gaston; (ii) September 26, 2019 beginning at 9:00 a.m. (EST) for Mr. Eugene I. Davis; (iii) 

September 27, 2019 beginning at 9:00 a.m. (EST) for Mr. William L. Transier; (iv) October 1, 

2019 beginning at 9:00 a.m. (EST) for Mr. Ted W. Beneski; (v) October 2, 2019 beginning at 

9:00 a.m. (EST) for HPS’s informed representative; and (vi) October 3, 2019 beginning at 9:00 

a.m. (EST) for Mr. Richard J. Shearer.  In support of the Motion, the Committee respectfully 

represents as follows: 
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I. PRELIMINARY STATEMENT  

1. On or about April 18, 2019, the Debtors, their Prepetition Secured Lenders (who 

are also the DIP Lenders), and certain existing equity owners entered into a restructuring support 

agreement (the “RSA”) whereby those parties agreed upon the terms of a plan of reorganization 

and a methodology to control the implementation, prosecution, and confirmation of that plan in 

this Court.  Consistent with the RSA, and after development and approval by a newly-created 

“Special Restructuring Committee” composed of two directors hand-picked by the Prepetition 

Secured Lenders, the Debtors filed a proposed Plan containing, among other provisions, a 

miniscule-recovery “death trap” treatment for general unsecured creditors and, inexplicably, a 

recovery to existing equity.  Determining whether these provisions are legally supportable, 

whether the Debtors’ valuation, including potential recoveries from insurance proceeds, supports 

the Debtors’ proposed Plan, whether any breaches of the Debtors’ officers’ and directors’ 

fiduciary duties occurred, and whether potential lender liability or equitable subordination claims 

exist due to improper lender control and dominance are among the critical areas of inquiry that 

the Committee must explore. 

2. The discovery the Committee seeks concerns the Debtors’ business plan, 

valuation, and motivations of the RSA parties, especially since, upon information and belief, as 

early as January 2019, the Debtors believed their Prepetition Secured Lenders had started to 

aggressively dictate what the Debtors could and could not do.  The requested discovery will 

allow the Committee to gain a thorough understanding of how the Debtors ended up in chapter 

11, the drivers of the RSA and the Plan, and the legitimacy and validity of the Debtors’ proposed 

Plan and attendant value allocation among creditors.   
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3. In filing this Motion, the Committee acts as an independent fiduciary motivated 

only to obtain a full factual understanding of the Debtors’ business and losses suffered, the 

Debtors’ valuation, and the relevant conduct of the RSA parties, including, without limitation, 

the Debtors’ officers’ and directors’ potential breaches or abdication of their fiduciary duties, and 

HPS’s potential inappropriate control over the restructuring process.  Cognizant of these chapter 

11 cases’ compressed timeline, the Committee believes that proceeding under Bankruptcy Rule 

2004 is an expeditious and cost-effective tool that will enable the Committee to timely determine 

an appropriate, prudent course of action.   

4. For these reasons, and as more fully discussed herein, the Committee respectfully 

requests that the Court enter the Order granting the relief requested below. 

II. PROCEDURAL HISTORY, JURISDICTION AND VENUE 

5. On July 15, 2019 (the “Petition Date”), each of the Debtors filed voluntary 

petitions for relief under Chapter 11 of the Bankruptcy Code in the United States Bankruptcy 

Court for the District of Delaware (the “Court”).  Pursuant to sections 1107(a) and 1108 of the 

Bankruptcy Code, the Debtors continue to operate their businesses and manage their properties 

as debtors in possession.  No trustee or examiner has been appointed in these chapter 11 cases. 

6. On July 30, 2019, pursuant to section 1102 of the Bankruptcy Code, the United 

States Trustee for Region 3 (the “U.S. Trustee”) appointed five creditors to serve on the 

Committee in connection with these chapter 11 cases.  The members of the Committee are: (i) 

Trinity Industries Leasing Company; (ii) The Andersons, Inc.; (iii) Iron Mountain Trap Rock 

Co.; (iv) Greenbrier Leasing Company, LLC; and (v) BMT Consulting Group, LLC.  On that 

same date, the Committee selected Kilpatrick Townsend & Stockton LLP as its proposed 

bankruptcy counsel and Potter Anderson & Corroon LLP as its proposed Delaware counsel.  On 
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August 2, 2019, the Committee selected Province, Inc. as its proposed financial advisor and 

Miller Buckfire & Co., LLC and its affiliate Stifel, Nicolaus & Co., Inc. as its proposed 

investment banker. 

7. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157 

and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (O). Venue is proper 

in this District pursuant to 28 U.S.C. §§ 1408 and 1409. 

8. The predicates for the requested relief are section 105(a) of the Bankruptcy Code, 

Bankruptcy Rule 2004, and Local Bankruptcy Rule 2004-1. 

III. FACTUAL BACKGROUND 

9. Emerge Energy was formed in 2012 by management and affiliates of Insight 

Equity to mine, process, and distribute silica sand proppant, a key component in the hydraulic 

fracturing of oil and gas wells via facilities located in New Auburn, Wisconsin (collectively, the 

“Wisconsin Plant”) and facilities located in San Antonio, Texas (collectively, the “San Antonio 

Plant”).  See Declaration of Bryan M. Gaston, Restructuring Officer of the Debtors, in Support 

of Chapter 11 Petitions and First Day Pleadings (the “First Day Declaration”) [ECF No. 14] at ¶ 

6-8. 

A.  Rapid Growth Leads to Shuttered Facilities 

10. Although the Debtors’ business experienced rapid growth from 2012 to 2014 due 

to technological advances in the hydraulic fracturing process, demand for frac sand decreased 

during 2015 and 2016 as a result of an industry downturn due to low commodity prices.  See id. 

at ¶ 26.  Commodity prices stabilized, however, leading to an improvement in drilling activity 

during the third quarter of 2016.  See id. at ¶ 27.  In April 2017, the Debtors acquired the San 

Antonio Plant, which had operated as a small sand mine for decades; the San Antonio Plant 

Case 19-11563-KBO    Doc 246    Filed 08/22/19    Page 5 of 19Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 726 of 1010



6 
 

suffered from several complications and continues to produce below the facility’s nameplate 

capacity, despite reasonably strong customer demand and pricing.  See id. at ¶ 28.   

11. By mid-2018, the market for frac sand softened due to a decline in well 

completion activities resulting from the exhaustion of capital budgets for oil and gas exploration 

and production companies.  See id. at ¶ 27.  In May 2018, the Debtors obtained a mine site in 

Kingfisher, Oklahoma and began construction of a 1.5 million-ton sand facility (the “Oklahoma 

Project”), but, after a further decline in market price, as well as delays and complications in the 

commissioning and ramp-up of the San Antonio Plant, the Debtors discontinued work on the 

Oklahoma Project in January 2019, incurring $15.2 million in expenses, of which $7.3 million 

remains unpaid.  See id. at ¶ 29 n.8.  On May 15, 2019, the Debtors announced the closure of 

three of the five facilities at the Wisconsin Plant effective May 31, 2019.  See id. ¶ 22. 

B.  Secured Indebtedness Amount and Terms Leads to Restructuring Considerations 

12. The Debtors (other than Emerge Energy Services GP LLC and Emerge Energy 

Services Finance Corporation) are parties to the Second Amended and Restated Revolving Credit 

and Security Agreement, dated as of January 5, 2018 (the “Revolving Loan Agreement”), as 

amended, with HPS as administrative and collateral agent, and the lenders party thereto from 

time to time (the “Revolving Loan Lenders”).  See id. at ¶ 23.  The original agent and lender 

under the Revolving Loan Agreement was PNC Bank, but, on or about March 15, 2019, HPS and 

certain other Noteholders (defined below) purchased 100% of the obligations outstanding under 

the Revolving Loan Agreement pursuant to the Intercreditor Agreement (defined below).  See id. 

at ¶ 23 n.6.  Due to the buyout, the Revolving Loan Lenders and the majority Noteholder are 

affiliates or controlled funds of each other (collectively, the “Prepetition Secured Parties”).  See 

id.   
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13. The Debtors (other than Emerge Energy Services GP LLC and Emerge Energy 

Services Finance Corporation) are parties to the Notes Purchase Agreement, dated as of January 

5, 2018 (the “Notes Purchase Agreement”), as amended, with HPS as administrative and 

collateral agent, and the noteholders party thereto from time to time (the “Noteholders”).  See id. 

at ¶ 24.  According to the Debtors, these obligations are secured by second priority interests in, 

and liens upon, substantially all of the Debtors’ assets, which liens are junior in priority to the 

security interests and liens arising in connection with the Revolving Loan Agreement pursuant to 

the Intercreditor Agreement dated as of January 5, 2018 (the “Intercreditor Agreement”).  See 

id.3   

14. As stated above, the softening of the frac sand market in 2018 increasingly 

strained the Debtors’ operations and prevented them from meeting certain financial covenants 

and complying with certain other terms under the Revolving Loan Agreement and the Notes 

Purchase Agreement.  See id. at 30.  As a result of these defaults, the Debtors entered into a 

series of monthly forbearance agreements with the Revolving Loan Lenders and the Noteholders 

beginning on December 31, 2018.  See id.  Pursuant to these forbearance agreements, the 

Debtors retained, among others: (i) Ankura Consulting Group, LLC (“Ankura”) to provide 

interim management services to the Debtors; and (ii) Bryan M. Gaston, who served as Chief 

Restructuring Officer from January 23, 2019 through June 28, 2019 and as Restructuring Officer 

from that date forward.  

                                                 
3 As presented in the First Day Declaration, although the Committee has not yet determined that substantially all assets 
are, in fact, pledged, and that liens and priority interests are properly perfected. 
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C.  The Debtors’ Restructuring Leads to a Special Restructuring Committee 

15. The Debtors engaged in negotiations with their lenders and equity sponsor 

regarding a restructuring and subsequently entered into the RSA, dated as of April 18, 2019, by 

and among the Debtors, Insight Equity, HPS, and the Noteholders, pursuant to which the parties 

agreed on a restructuring path for the Debtors.  In particular, the RSA created a special 

committee of the board of directors (the “Special Restructuring Committee”) that was 

empowered with control and decision-making authority for the Debtors to approve4 and 

implement the terms of the RSA’s restructuring on terms that the Special Restructuring 

Committee determined to be necessary in order to confirm a chapter 11 plan.  See id. at 33.  

Upon information and belief, the Special Restructuring Committee has two members that were 

allegedly elected from a “slate” of candidates selected by and acceptable to the secured lenders: 

Mr. Eugene I. Davis and Mr. William L. Transier. 

16. On July 25, 2019, the Debtors filed the (i) Joint Plan of Reorganization for 

Emerge Energy Services LP and Its Affiliate Debtors under Chapter 11 of the Bankruptcy Code 

(the “Plan”) [ECF No. 98]; and the (ii) Disclosure Statement for the Joint Plan of Reorganization 

for Emerge Energy Services LP and Its Affiliate Debtors under Chapter 11 of the Bankruptcy 

Code (the “Disclosure Statement”) [ECF No. 99]. 

17. The Plan contemplates, among other things, the following transactions, including 

a so-called “death trap” provision contingent on whether general unsecured creditors in Class 6 

accept or reject the Plan: 

                                                 
4 Specifically, the Special Restructuring Committee was required to enter into a voting and standstill agreement with 
Emerge Energy Services Holdings LLC as a condition precedent to the effectiveness of the RSA, pursuant to which 
Emerge Energy Services Holdings LLC executed and delivered to the Special Restructuring Committee an irrevocable 
voting proxy that empowered the Special Restructuring Committee to implement the terms of the RSA.  
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• On the Effective Date, Reorganized Emerge LP will issue the New Limited 

Partnership Interests as follows:  

o (a), if Class 6 (General Unsecured Claims) votes to reject the Plan, then 

100% to Holders of Allowed Prepetition Notes Claims, prior to dilution by 

the Management Incentive Plan Equity;  

o (b) if Class 6 votes to accept the Plan, then 95% to Holders of Allowed 

Prepetition Notes Claims and 5% to Holders of Allowed General 

Unsecured Claims, in each case prior to dilution by the Management 

Incentive Plan Equity and any issuances pursuant to the New Warrants; 

and 

• On the Effective Date, and only if Class 6 (General Unsecured Claims) votes to 

accept the Plan, Reorganized Emerge LP will issue the New Warrants as follows: 

10% to Holders of Allowed General Unsecured Claims and 5% to Holders of 

Allowed Old Emerge LP Equity Interests. 

Disclosure Statement § 1.A.2.    

IV. RELIEF REQUESTED 

18. By this Motion, the Committee seeks entry of an order, substantially in the form 

attached hereto as Exhibit A, directing: (i) the Debtors to produce documents within their 

possession, custody, or control that are responsive to the Document Requests attached as 

Annex A to the Order; (ii) Insight Equity to produce documents within its possession, custody, or 

control that are responsive to the Document Requests attached as Annex B to the Order; 

(iii) HPS to produce documents within its possession, custody, or control that are responsive to 

the Document Requests attached as Annex C to the Order; (iv) Mr. Eugene I. Davis, in his 

individual and respective capacities as both director of the Debtors and a member of the Special 

Restructuring Committee, to produce documents within his possession, custody, or control that 

are responsive to the Document Requests attached as Annex D to the Order; and (v) Mr. William 

L. Transier, in his individual and respective capacities as both director of the Debtors and a 
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member of the Special Restructuring Committee, to produce documents within his possession, 

custody, or control that are responsive to the Document Requests attached as Annex E to the 

Order.  The Committee requests that responses to the Document Requests and document 

production be delivered to the attention of David M. Posner, Kilpatrick Townsend & Stockton 

LLP, The Grace Building, 1114 Avenue of the Americas, New York, New York 10036, by no 

later than September 12, 2019 at 12:00 p.m. (EST). 

19. The Committee further seeks entry of an order (i) directing Mr. Richard J. 

Shearer, Chief Executive Office of the Debtors, Mr. Bryan M. Gaston, Restructuring Officer of 

the Debtors, Mr. Eugene I. Davis, independent director of the Debtors and member of the Special 

Restructuring Committee, Mr. William L. Transier, independent director of the Debtors and 

member of the Special Restructuring Committee, and Mr. Ted W. Beneski, in his respective 

capacities as both Chief Executive Officer of Insight Equity and Chairman of the Board of 

Directors of the Debtors, to appear, and (ii) directing HPS to designate an informed 

representative to appear, for oral examination regarding the matters raised in this Motion and the 

documents requested by the Committee, at the offices of Kilpatrick Townsend & Stockton LLP, 

The Grace Building, 1114 Avenue of the Americas, New York, New York 10036, on: (i) 

September 25, 2019 beginning at 9:00 a.m. (EST) for Mr. Bryan M. Gaston; (ii) September 26, 

2019 beginning at 9:00 a.m. (EST) for Mr. Eugene I. Davis; (iii) September 27, 2019 beginning 

at 9:00 a.m. (EST) for Mr. William L. Transier; (iv) October 1, 2019 beginning at 9:00 a.m. 

(EST) for Mr. Ted W. Beneski; (v) October 2, 2019 beginning at 9:00 a.m. (EST) for HPS’s 

informed representative; and (vi) October 3, 2019 beginning at 9:00 a.m. (EST) for Mr. Richard 

J. Shearer. 
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V. REQUESTED EXAMINATION 

20. The Prepetition Secured Parties, who are also the DIP Lenders, and the Debtors, 

acting through the Special Restructuring Committee, seek to effectuate their pre-negotiated RSA 

through the proposed Plan, which will turn over substantially all (or, pursuant to the “death trap,” 

potentially all) of the reorganized Debtors’ equity to the Prepetition Secured Parties.  Even if the 

Prepetition Secured Parties are determined to be oversecured, the Prepetition Secured Parties are 

still slated to receive, among other things, 95% of the reorganized Debtors’ equity (and possibly 

100% of the equity) and broad sweeping releases, all within eighty-five (85) days of the Petition 

Date.  Unsecured creditors (potentially owed in excess of $300 million), in contrast, are, at best, 

slated to share in 5% of the reorganized Debtors’ equity and out-of-the-money warrants, but only 

if such creditors acquiesce to the death trap and vote in favor of the Plan.   

21. The Disclosure Statement was filed on July 25, 2019, but the Debtors have not yet 

filed motions seeking this Court’s approval of same.  The date by which parties must file 

objections to the Disclosure Statement is August 29, 2019.  The contemplated hearing to approve 

the Disclosure Statement is scheduled for September 5, 2019, and, while the Committee believes 

there are gaping infirmities in the Plan that render it patently unconfirmable, thereby 

necessitating that the Disclosure Statement must not be approved, objections to the Disclosure 

Statement and Plan (which the Committee will undoubtedly file) embody concerns necessarily 

left for a future date.  What cannot wait, however, is the Committee’s need to proactively seek 

and promptly obtain discovery to understand the foundation of these chapter 11 cases and the 

decision-making process that went into formulating the underpinnings of the RSA and the Plan 

by the Debtors, the Prepetition Secured Lender—HPS, the equity sponsor—Insight Equity, the 

Debtors’ board of directors, and the Special Restructuring Committee.  This information is 
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critical to allow the Committee to prepare its view of valuation, the business plan, and the 

proposed Plan and mount a vigorous challenge to the Plan, if the Committee deems it 

appropriate.  Given that confirmation is likely to be scheduled for October 8, 2019, that leaves 

the Committee only about six weeks post-Disclosure Statement hearing to discharge its fiduciary 

duties in connection with its challenge rights and the Plan process.5  The Committee has tailored 

its requests to three key aspects of these chapter 11 cases.  

22. First, the Committee must understand the Debtors’ valuation and liquidation 

analyses, including the underlying assumptions and past and current projections, in order to form 

its own views regarding the same.  An in-depth examination of the Debtors’ enterprise value will 

reveal whether the proposed Plan provides for legally permissible recoveries to general 

unsecured creditors.  Examining the Debtors’ records will also allow the Committee to explore 

the impact of insurance proceeds to be recovered in connection with the San Antonio levee 

breach on the Debtors’ enterprise value, and thus unsecured creditors’ entitlement under any plan 

of reorganization.    

23. Second, the Committee must understand the role the Special Restructuring 

Committee has played throughout the restructuring process, as well as the circumstances of its 

empowerment.  In particular, the Committee must inquire into whether the “old” board’s 

abdication is legally actionable.6  The Committee must gain confidence that such directors’ 

decisions have been, and continue to be, “based entirely on the corporate merits of the 

                                                 
5 Irrespective of what the Committee hopes will be full and prompt cooperation from the Debtors, Insight Equity, and 
HPS, and notwithstanding the gratuitously imposed milestones in the DIP Facility by the putative future owner of the 
Debtors, the Committee may seek a continuance of the confirmation hearing, if necessary, to properly challenge the 
elimination of potentially hundreds of millions of unsecured debt for virtually no consideration. 

6 This is particularly relevant here as the Plan proposes to release all current and former officers and directors of the 
Debtors.  See Plan § 10(b)(2). 
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transaction and [are] not influenced by personal or extraneous considerations.”  Schoon v. Smith, 

953 A.2d 196, 207 n.41 (Del. 2008) (quoting Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 

362) (Del. 1993).   

24. Third, the Committee must gain clarity into HPS’s and Insight Equity’s roles and 

conduct in the restructuring process and their control over the Debtors throughout that process.  

The Committee, as an estate fiduciary, is the only party properly positioned to shine sunlight into 

dark rooms, and by so doing ensure that the Plan as proposed fairly treats all parties, not just 

those closest to the Debtors and the Special Restructuring Committee. 

25. The Committee acts on a currently compressed timeline, as the Debtors anticipate 

seeking confirmation of the Plan in less than sixty (60) days from the date hereof.  The 

Committee does not have time for slow-paced document production by intransigent parties or 

resistance to voluntary depositions if it is to timely and fully understand the Debtors’, HPS’s, and 

Insight Equities’ motivations and resulting decisions.  As it stands, the Committee’s proposed 

schedule leaves little time for the Committee to potentially object to confirmation of the Plan.  It 

is for this reason that the Committee moves under Bankruptcy Rule 2004 as opposed to seeking a 

fully-consensual, informal discovery process. 

26. For these reasons, the Committee seeks to obtain information from the Debtors, 

HPS, Insight Equity, Mr. Davis, and Mr. Transier by way of examinations and document 

productions as set forth in the attached Exhibits A, B, C, D, and E. 

27. By way of example, the Committee seeks this information to explore, evaluate, 

and analyze: (i) the Debtors’, Insight Equity’s, and HPS’s decisions to enter into and implement 

the Revolving Loan Agreement and the Notes Purchase Agreement, particularly relevant here 

given HPS’s buyout of PNC Bank (gaining control of the first lien debt) and subsequent 
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designation of directors for the Debtors’ board; (ii) the Debtors’, Insight Equity’s, and HPS’s 

decisions to enter into the RSA, particularly given the creation of the Special Restructuring 

Committee thereunder and the requirement that such committee members be acceptable to the 

secured lenders, (iii) the Debtors’, Insight Equity’s, and HPS’s role and decision-making process 

behind closure of certain of the Debtors’ facilities; (iv) whether any of the Debtors’ property is 

unencumbered, which may provide for enhanced recoveries to general unsecured creditors; 

(v) the Debtors’, Insight Equity’s, and HPS’s decision-making process behind the proposed Plan, 

as well as the Plan’s current mechanism by which old equity holders receive recoveries, despite 

woeful recoveries for unsecured creditors; and (vi) whether the Debtors’ insurance policies 

covering the multi-million damages suffered by the Debtors related to the San Antonio Plant’s 

levee breach may generate recoveries to general unsecured creditors.  These efforts will ensure 

that the Debtors’ restructuring pursuant to the RSA proceeds transparently in this Court.    

VI. GROUNDS FOR RELIEF 

28. A committee appointed in a chapter 11 case “may . . . investigate the acts, 

conduct, assets, liabilities, and financial condition of the debtor, the operation of the debtor’s 

business . . . and any other matter relevant to the case or to the formulation of a plan” and 

“perform such other services as are in the interest of those represented.”  11 U.S.C. § 1103(c)(2), 

(5). 

29. Bankruptcy Rule 2004 provides that, on the motion of any party in interest, the 

Court may order an examination of, and the production of documentary evidence by, any entity 

concerning any matter relating “to the acts, conduct, or property or to the liabilities and financial 

condition of the debtors, or to any matter which may affect the administration of the debtor’s 

estate.”  Fed. R. Bankr. P. 2004(b).  The examination “may also relate to the operation of any 
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business and the desirability of its continuance, the source of any money or property acquired or 

to be acquired by the debtor for purposes of consummating a plan and the consideration given or 

offered therefor, and any matter relevant to the case or to the formulation of a plan.”  Id. 

30. Accordingly, Bankruptcy Rule 2004 permits any party with an interest in the 

bankruptcy estate to conduct an examination of any matter affecting the administration of the 

estate or the formulation of a plan.  Fed. R. Bankr. P. 2004(b); In re Teleglobe Commc’ns Corp., 

493 F.3d 345, 354 n.6 (3d Cir. 2007).  The goals of Rule 2004 examinations include 

“discovering assets, examining transactions, and determining whether wrongdoing has 

occurred.”  In re Wash. Mutual, Inc., 408 B.R. 45, 50 (Bankr. D. Del. 2009) (quoting In re Enron 

Corp., 281 B.R. 836, 840 (Bankr. S.D.N.Y. 2002)); see In re Recoton Corp., 307 B.R. 751, 755 

(S.D.N.Y. 2004). 

31.  “The scope of a Rule 2004 examination is ‘unfettered and broad.’”  Wash. 

Mutual, Inc., 408 B.R. at 49 (quoting In re Bennett Funding Group, Inc., 203 B.R. 24, 28 (Bankr. 

N.D.N.Y. 1996)); see In re Countrywide Home Loans, Inc., 384 B.R. 373, 400 (Bankr. W.D. Pa. 

2008).  Indeed, the broad scope of Rule 2004 has been described as permitting a “fishing 

expedition.”  See 2435 Plainfield Ave., Inc. v. Twp. of Scotch Plains (In re 2435 Plainfield Ave), 

223 B.R. 440, 456 (Bankr. D.N.J. 1998) (citations omitted); In re Drexel Burnham Lambert 

Group, 123 B.R. 702, 711 (Bankr. S.D.N.Y. 1991); Keene Corp. v. Johns-Manville Corp. (In re 

Johns-Manville Corp.), 42 B.R. 362, 364 (S.D.N.Y. 1984). 

32. This broad scope extends to any third parties who have a relationship with the 

Debtors and includes the designation of an informed person to appear for an oral examination.  

Ionosphere Clubs, Inc. v. Am. Nat Bank and Trust Co. of Chicago (In re Ionosphere Clubs, Inc.), 

156 B.R. 414, 432 (S.D.N.Y. 1993), aff’d, 17 F.3d 600 (2d Cir. 1994) (“Because the purpose of 
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the Rule 2004 investigation is to aid in the discovery of assets, any third party who can be shown 

to have a relationship with the debtor can be made subject to a Rule 2004 investigation.”); In re 

Wilcher, 56 B.R. 428, 433 (Bankr. N.D. Ill. 1985) (stating that Rule 2004 examination “may 

extend to creditors and third parties who have had dealings with the debtor”) (citations omitted); 

In re Analytical Sys., Inc., 71 B.R. 408, 412 (Bankr. N.D. Ga. 1987) (“The application of the 

discovery device of Bankruptcy Rule 7030 (Fed. R. Civ. P. 30), for a corporation to designate 

and inform persons to testify on its behalf to Bankruptcy Rule 2004 examinations is both 

consistent with and assists in the accomplishment of expeditious administration.”); see also In re 

Mittco, Inc., 44 B.R. 35, 36 (Bankr. D. Wis. 1984) (“Where there is a showing that the purpose 

of the examination is to enable a party to probe into matters which may lead to the discovery of 

assets by examining not only the debtor, but also other witnesses, such inquiry is allowed.”). 

33. The Committee unquestionably meets the threshold for permitting the requested 

Rule 2004 discovery to proceed.  The requests for discovery by the Committee here are in 

furtherance of the Committee’s statutory duty to investigate the conduct of the relevant parties to 

determine whether that conduct can form the basis for seeking recoveries on behalf of the 

Debtors’ estates.  The Committee has identified categories of discovery and documents to be 

produced for the Committee to review in preparation of the requested oral examinations, all to 

timely facilitate the Committee’s above-described investigations.  

34. Given the compressed schedule for approval of the Debtors’ Disclosure Statement 

and confirmation of the Plan, the Committee seeks a deadline for the parties’ production of 

documents that is seven (7) days from the service of subpoenas requesting same, and a deadline 

for oral examinations that is fourteen (14) days from the service of subpoenas requesting same. 
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VII. CERTIFICATION OF COMPLIANCE WITH LOCAL RULE 2004-1 

35. On August 21, 2019, counsel for the Committee furnished a list of discovery 

topics, details of the areas of inquiry, and the individuals proposed to be deposed to counsel for 

the Debtors, HPS, and Insight Equity.7  The Committee suggested that the parties conduct “meet 

and confer” sessions on August 22, 2019 in an attempt to address and resolve the Committee’s 

Discovery Requests.  On August 22, 2019, the Committee followed up on the requests to meet 

and confer.  At the time of filing of this Motion, neither HPS nor the Debtors availed itself of the 

Committee’s invitation to meet and confer.  The Committee did meet and confer with counsel to 

Insight Equity, but were unable to agree on the scope and timing of the Committee’s Discovery 

Requests.   

36. Given the compressed schedule8 imposed on the Committee in these chapter 11 

cases, the Committee respectfully requests that the Court conclude that the requirements of Local 

Bankruptcy Rule 2004-1 have been satisfied in this instance.  The Committee will continue its 

efforts to reach a resolution with respect to the document requests and electronic discovery 

search terms with the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier in advance of 

any hearing on this Motion. 

VIII. NO PRIOR REQUEST AND RESERVATION OF RIGHTS 

37. No previous request for the relief sought herein has been made to this Court or 

any other court.  The Committee reserves the right to apply to the Court to seek additional 

discovery in connection with these matters. 

                                                 
7 The Committee has been informed that the Special Restructuring Committee does not have independent counsel. 

8 This Motion must be heard no later than the omnibus hearing scheduled for September 5, 2019, as delay would 
jeopardize the Committee’s ability to obtain discovery on a timeframe sufficient for the Committee to mount a 
meaningful challenge to the proposed Plan. 
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IX. NOTICE 

38. Notice of the Motion has been given to the following parties, or, in lieu thereof, to 

their counsel, if known: (i) the Debtors; (ii) the Office of the U.S. Trustee; (iii) HPS Investment 

Partners, LLC; (iv) Insight Equity Management Company LLC; and (v) any party who has filed 

a formal requests for notice in these Chapter 11 Cases pursuant to Bankruptcy Rule 2002.  The 

Committee submits that, in light of the nature of the relief requested and the circumstances 

surrounding these Chapter 11 Cases, no other or further notice is required or necessary. 

WHEREFORE the Committee respectfully requests that the Court: (a) enter an 

order, substantially in the form attached hereto as Exhibit A, granting this Motion and directing 

(i) each of the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier to timely produce 

documents within their possession, custody, or control that are responsive to the applicable 

Document Request; and (ii) Mr. Richard J. Shearer, Mr. Bryan M. Gaston, Mr. Eugene I. Davis, 

Mr. William L. Transier, Mr. Ted W. Beneski, and an informed representative from HPS to 

appear for oral examination regarding the topics raised herein and in the Document Requests; 

and (b) grant such other and further relief as it deems just and proper. 

 

[Remainder of Page Left Intentionally Blank]  
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Dated:  August 22, 2019 
 Wilmington, Delaware 

Respectfully submitted, 
 
POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IMPAC 6354092v.1 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 
In re: 
 
EMERGE ENERGY SERVICES LP, et al.,1 

   
  Debtors. 

) 
) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-11563 (KBO) 
 
(Jointly Administered) 
 
Hearing Date: September 5, 2019 at 10:00 a.m. (ET) 
Objection Deadline: August 29, 2019 at 4:00 p.m. (ET)  

NOTICE OF MOTION OF OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE 

BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 
RULE 2004-1, AUTHORIZING AND DIRECTING THE EXAMINATION OF THE 

DEBTORS AND CERTAIN THIRD PARTIES 
 
PLEASE TAKE NOTICE that the Official Committee of Unsecured Creditors 

(the  “Committee”) appointed in the chapter 11 cases of the above-captioned debtors and debtors 

in possession (collectively, the “Debtors”) filed the Motion of Official Committee Of Unsecured 

Creditors for an Order, Pursuant to Section 105(a) of the Bankruptcy Code, Bankruptcy Rule 

2004, and Local Bankruptcy Rule 2004-1, Authorizing and Directing the Examination of the 

Debtors and Certain Third Parties (the “Motion”) with the United States Bankruptcy Court for 

the District of Delaware (the “Court”).  

PLEASE TAKE FURTHER NOTICE that objections to the Motion, if any, must be in 

writing, filed with the Clerk of the United States Bankruptcy Court for the District of Delaware, 

3rd Floor, 824 North Market Street, Wilmington, Delaware 19801, on or before August 29, 2019 

at 4:00 p.m. (ET) (the “Objection Deadline”) and served upon and received by the undersigned 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, 
are: Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109. 
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2 
 
IMPAC 6354092v.1 

proposed attorneys for the Committee. 

PLEASE TAKE FURTHER NOTICE that, if any objections to the Motion are received, 

the Motion and such objections shall be considered at a hearing before the Honorable Karen B. 

Owens at the Bankruptcy Court, 824 Market Street, 6th Floor, Courtroom 2, Wilmington, Delaware 

19801 on September 5, 2019 at 10:00 a.m. (ET). 

IF NO OBJECTIONS TO THE MOTION ARE TIMELY FILED, SERVED AND 

RECEIVED IN ACCORDANCE WITH THIS NOTICE, THE BANKRUPTCY COURT 

MAY GRANT THE RELIEF REQUESTED IN THE MOTION WITHOUT FURTHER 

NOTICE OR HEARING. 

 
 

[Remainder of Page Left Intentionally Blank]  
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IMPAC 6354092v.1 

Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

Re: Docket No. ___ 

ORDER GRANTING MOTION OF OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE 

BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 
RULE 2004-1, AUTHORIZING AND DIRECTING THE PRODUCTION OF 

DOCUMENTS AND THE EXAMINATION OF  
THE DEBTORS AND CERTAIN THIRD PARTIES 

Upon the motion of the Official Committee of Unsecured Creditors of Emerge Energy 

Services, LP (the “Committee”) pursuant to section 105(a) of the Bankruptcy Code, Rule 2004 of 

the Federal Rules of Bankruptcy Procedures, and Local Rule 2004-1 of the United States 

Bankruptcy Court for the District of Delaware, seeking the entry of an order directing the 

examination of the Debtors, certain third parties and individuals, and the production of 

documents (the “Motion”),2 and this matter being a core proceeding pursuant to 28 U.S.C. 

§ 157(b)(2)(B); and upon consideration of the Motion; and due and proper notice of the Motion 

having been given, it is hereby  

ORDERED that the Motion is granted; and it is further  

                                                           
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

2 Capitalized terms not otherwise defined in this Order shall have the meaning given to them in the Motion. 
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ORDERED that the Committee is authorized to issue and serve subpoenas to the 

Debtors, Insight Equity, HPS, Mr. Eugene I. Davis, and Mr. William L. Transier for the 

production of documents, electronically stored information, or tangible things responsive to 

requests relating to the Document Requests described in the Motion and this Order; and it is 

further 

ORDERED that the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier 

shall produce documents in accordance with this Order on or before a date that is seven (7) days 

from the service of such subpoenas unless otherwise ordered by the Court; and it is further 

ORDERED that the Committee is authorized to issue and serve subpoenas for oral 

examinations on the Debtors, Insight Equity, and HPS, and on the individuals identified in the 

next ordering paragraph; and it is further 

ORDERED that Mr. Richard Shearer, Mr. Bryan M. Gaston, Mr. Eugene I. Davis, 

Mr. William L. Transier, Mr. Ted W. Beneski, and an HPS-designated representative shall each 

appear for examination on or before a date that is seven (7) days from the service of such 

subpoenas unless otherwise ordered by the Court; and it is further 

ORDERED that the Court shall retain jurisdiction with respect to any matters, 

claims, rights or disputes arising from or related to the implementation of this Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO THE DEBTORS 
 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York  10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion.  

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 

Case 19-11563-KBO    Doc 246-3    Filed 08/22/19    Page 4 of 20Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 750 of 1010



4 
 

electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 
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employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means the Debtors as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  
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ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.    

REQUEST NO. 4: 

All Documents sufficient to determine the value, terms and conditions of any settlement 

between the Debtors and any creditor of, or claimant against, any of the Debtors within one year 

prior to the Petition Date.  

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

All Documents concerning the Debtor’s customer base’s current or prospective capital 

programs, plants, and/or completion activity level concerning demand for oil and gas produced 
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by the hydraulic fracturing process in Texas, Oklahoma, or other drilling venues serviced by the 

Debtors.  

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 

January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 
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a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii)  

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 
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the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.   

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 

Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  

Case 19-11563-KBO    Doc 246-3    Filed 08/22/19    Page 15 of 20Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 761 of 1010



15 
 

REQUEST NO. 17: 

All Documents concerning any transfers or distributions of cash or other assets to any 

Insiders or to any non-Insider holders of equity.  

REQUEST NO. 18: 

All Documents provided to Ankura by the Debtors or received from Ankura by the 

Debtors prior to the Petition Date. 

REQUEST NO. 19:  

All Documents relating to any forbearance agreements, the RSA, and any exhibits and  

appendices thereto, including with respect to any meetings or communications with any Lender 

or Lender representative during, or prior to, any forbearance periods under any forbearance 

agreement. 

REQUEST NO. 20:  

All Documents relating to any communication, direction, or instruction by any Lender to  

the Debtors or a Debtor representative regarding the conduct of the Debtors’ business, any 

business plan of the Debtors, the use of cash (including payments to any third party), the 

acquisition or disposition of any asset, and negotiations with any railcar or other lessor of assets 

to the Debtors. 

REQUEST NO. 21:  

All Documents relating to any communications, reports, or presentations of any kind by 

the Debtors, or any other person on the Board of Directors of the Debtors, or member of any 

such Board of Directors, to any Lender, or to Insight Equity with respect to Document Requests 

Nos. 30 and 31. 
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REQUEST NO. 22: 

 All Documents relating to any terms or proposals for any debt and/or equity restructuring 

or recapitalization between the Debtors and the Lenders. 

REQUEST NO. 23: 

All Documents relating to any terms or proposals to the Debtors, or any Board of 

Directors of the Debtors, from any non-Lender Person regarding any business combination, debt 

and/or equity infusion. 

REQUEST NO. 24:   

 All Documents relating to the Special Restructuring Committee and its duties and/or roles, 

from its creation under the RSA to the present, including its fiduciary duties after the Petition 

Date. 

REQUEST NO. 25:    

 All Documents relating to why the Special Restructuring Committee did not and does not 

have its own independent legal counsel, distinct from and/or in addition to the Debtors’ and 

Lenders’ counsel, with respect to negotiations concerning the RSA, including all exhibits and 

appendices thereto. 

REQUEST NO. 26: 

 All Documents concerning federal and/or state tax consequences related to any aspect of 

the Debtors’ restructuring process. 

REQUEST NO. 27: 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 
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and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 

e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;   

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;   

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 
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k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;   

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) All Documents related to breaches, repairs, and/or inspections related to the San 

Antonio Plan.  

n) All Documents related to breaches, repairs, and/or inspections related to the 

Oklahoma Project. 

      

[Remainder of Page Intentionally Left Blank] 

  

Case 19-11563-KBO    Doc 246-3    Filed 08/22/19    Page 19 of 20Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 765 of 1010



19 
 

Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al.  
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS BY THE OFFICIAL 

COMMITTEE OF UNSECURED CREDITORS TO INSIGHT EQUITY 
 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

l. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

w. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

x. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

y. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 
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employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

z. “NWS” means northern white sand. 

aa. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

bb. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

cc. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

dd. “Petition Date” means July 15, 2019. 

ee. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

ff. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

gg. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

hh. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

ii. “You” or “your” means Insight Equity as defined above. 

jj. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  
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ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.    

REQUEST NO. 4: 

All Documents sufficient to determine the value, terms and conditions of any settlement 

between the Debtors and any creditor of, or claimant against, any of the Debtors within one year 

prior to the Petition Date.  

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

All Documents concerning the Debtor’s customer base’s current or prospective capital 

programs, plants, and/or completion activity level concerning demand for oil and gas produced 
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by the hydraulic fracturing process in Texas, Oklahoma, or other drilling venues serviced by the 

Debtors.  

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 

January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 
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a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii)  

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 
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the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.   

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 

Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  
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REQUEST NO. 17: 

All Documents concerning any transfers or distributions of cash or other assets to any 

Insiders or to any non-Insider holders of equity.  

REQUEST NO. 18: 

All documents provided to Insight Equity by the Debtors or received from Insight Equity 

by the Debtors prior to the Petition Date. 

REQUEST NO. 19: 

 All Documents related to Insight Equity’s investment in Emerge Energy (and the value 

thereof), made, finalized, or considered by Insight Equity in each of calendar years 2016, 2017, 

2018, and 2019. 

REQUEST NO. 20:  

 All Documents related to the negotiation and execution of the RSA, including its exhibits 

and appendices. 

REQUEST NO. 21:  

 All Documents relating to the Special Restructuring Committee and the relinquishment of 

control of RSA-related transactions by the Debtors and/or the Emerge Energy Board of Directors 

to the Special Restructuring Committee, and the factors considered by Insight Equity with 

respect to such relinquishment of control. 

REQUEST NO. 22: 

 All documents relating to any proposals made by Insight Equity to Emerge Energy and/or 

the Lenders, or considered or developed by Insight Equity for a restructuring of Emerge Energy 

as an alternative to the RSA. 
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REQUEST NO. 23: 

 All Documents relating to Insight Equity’s efforts to include any recovery for itself and  

other existing equity holders of Emerge Energy by means of the RSA. 

REQUEST NO. 24: 

 All Documents concerning federal, state, and local tax consequences related to any aspect 

of the Debtors’ restructuring process. 

REQUEST NO. 25: 

 All documents referenced in Document Requests 1-24 prepared for, in reference to, or 

shared with HPS, whether inclusive or exclusive of the Debtors, whether internal or external. 

 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO HPS 
 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 
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persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means HPS as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  
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ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.    

REQUEST NO. 4: 

All Documents sufficient to determine the value, terms and conditions of any settlement 

between the Debtors and any creditor of, or claimant against, any of the Debtors within one year 

prior to the Petition Date.  

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

All Documents concerning the Debtor’s customer base’s current or prospective capital 

programs, plants, and/or completion activity level concerning demand for oil and gas produced 
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by the hydraulic fracturing process in Texas, Oklahoma, or other drilling venues serviced by the 

Debtors.  

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 

January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 
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a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii)  

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 
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the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.   

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 

Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  
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REQUEST NO. 17: 

All Documents concerning any transfers or distributions of cash or other assets to any 

Insiders or to any non-Insider holders of equity.  

REQUEST NO. 18: 

All Documents provided to HPS by the Debtors or received from HPS by the Debtors 

prior to the Petition Date. 

REQUEST NO. 19: 

 All Documents relating to any forbearance agreements between the Debtors and any 

Lender, without limitation, including all Documents relating to any meetings or undertakings 

provided for in any forbearance agreement. 

REQUEST NO. 20: 

 All Documents relating to the RSA, and any negotiations thereof, and all exhibits and 

appendices to the RSA, including, without limitation, with respect to the Voting Proxy, the 

Standstill Agreement, and the Charters of the Special Restructuring Committee. 

REQUEST NO. 21:  

 All Documents relating to the Lenders’ valuation of the Debtors’ business, or any part 

thereof, or any asset or assets of the Debtors. 

REQUEST NO. 22: 

 All Documents related to the Special Restructuring Committee and its members as 

composed pursuant to the RSA, including its exhibits and appendices. 
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REQUEST NO. 23: 

 All Documents related to any business plans, forecasts, analyses made or performed by 

any Lender with respect to the transactions contemplated by the RSA, or with respect to 

alternative transactions. 

REQUEST NO. 24: 

 All Documents relating to terms, proposals, and/or offers made by Insight Equity to the 

Debtors and/or Lenders with respect to a purchase of lender indebtedness or any recapitalization 

and/or financial restructuring of the Debtors. 

REQUEST NO. 25: 

 All Documents relating to HPS’s purchase of the indebtedness of PNC Bank, including, 

but not limited to, all communications, reports, and presentations. 

REQUEST NO. 26: 

 All documents referenced in Document Requests 1-25 prepared for, in reference to, or 

shared with Insight Equity, whether inclusive or exclusive of the Debtors, whether internal or 

external. 

 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS  
TO EUGENE I. DAVIS  

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC,, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 

Case 19-11563-KBO    Doc 246-6    Filed 08/22/19    Page 4 of 15Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 806 of 1010



4 
 

electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 
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persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or the non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means Eugene I. Davis in his individual and respective 

capacities as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

 All Documents relating to the relationship of any Special Restructuring Committee 

member with any Lender prior to, or after, entering into the RSA, including any discussions with 

any Lender with respect to serving on such Special Restructuring Committee, as provided in the 

RSA. 

REQUEST NO. 2: 

 All Documents relating to the Special Restructuring Committee’s role, function, and 

fiduciary duties to the bankruptcy estates of the Debtors, including Mr. Davis in his individual 

and respective capacities as both Director of the Debtor and a member of the Special 

Restructuring Committee, including with respect to the Special Restructuring Committee’s 

charters and/or role with respect to the RSA. 
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REQUEST NO. 3: 

 All Documents relating to any representations made by any legal counsel to Mr. Davis 

and/or the Special Restructuring Committee with respect to the RSA, including any exhibits or 

appendices thereto, and the reasons or factors considered with respect as to why the Special 

Restructuring Committee did not have its own counsel, distinct from and/or in addition to the 

Debtors’ and Lenders’ counsel, with respect to the RSA, including with respect to the terms of 

the Debtors’ relinquishment of control of any transaction under the RSA to the Special 

Restructuring Committee. 

REQUEST NO. 4: 

 All Documents relating to minutes of the Special Restructuring Committee from its 

creation through the date hereof.  

REQUEST NO. 5: 

 All Documents, including all communications: (i) between Mr. Davis and HPS, including  

any documents or communications concerning business dealings unrelated to the Debtors; and 

(ii) Mr. Davis and Insight Equity, including any documents or communications concerning 

business dealings unrelated to the Debtors. 

REQUEST NO. 6: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 
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Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 7: 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 

and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 
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e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;   

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;   

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;   

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) All Documents related to breaches, repairs, and/or inspections related to the San 

Antonio Plan.  

n) All Documents related to breaches, repairs, and/or inspections related to the 

Oklahoma Project. 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS  
TO WILLIAM L. TRANSIER 

 
Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 
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persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or the non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means William L. Transier in his individual and respective 

capacities as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive documents 

that are received, discovered, or created after any of your responses to these Document Requests, 
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or that are otherwise within your possession, custody, or control (or within the possession, 

custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or separated 

from other documents, whether by inclusion of binders, files, subfiles, or by use of dividers, tabs, 

or any other method, shall be left so segregated or separated when produced in response to these 

Document Requests.  If no document exists that is responsive to a particular request, you shall so 

state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

 All Documents relating to the relationship of any Special Restructuring Committee 

member with any Lender prior to, or after, entering into the RSA, including any discussions with 

any Lender with respect to serving on such Special Restructuring Committee, as provided in the 

RSA. 

REQUEST NO. 2: 

 All Documents relating to the Special Restructuring Committee’s role, function, and 

fiduciary duties to the bankruptcy estates of the Debtors, including Mr. Transier in his individual 

and respective capacities as both Director of the Debtor and a member of the Special 

Restructuring Committee, including with respect to the Special Restructuring Committee’s 

charters and/or role with respect to the RSA. 
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REQUEST NO. 3: 

 All Documents relating to any representations made by any legal counsel to Mr. Transier 

and/or the Special Restructuring Committee with respect to the RSA, including any exhibits or 

appendices thereto, and the reasons or factors considered with respect as to why the Special 

Restructuring Committee did not have its own counsel, distinct from and/or in addition to the 

Debtors’ and Lenders’ counsel, with respect to the RSA, including with respect to the terms of 

the Debtors’ relinquishment of control of any transaction under the RSA to the Special 

Restructuring Committee. 

REQUEST NO. 4: 

 All Documents relating to minutes of the Special Restructuring Committee from its 

creation through the date hereof.  

REQUEST NO. 5: 

 All Documents, including all communications: (i) between Mr. Transier and HPS, 

including  any documents or communications concerning business dealings unrelated to the 

Debtors; and (ii) Mr. Transier and Insight Equity, including any documents or communications 

concerning business dealings unrelated to the Debtors. 

REQUEST NO. 6: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 
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Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 7: 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 

and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 
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e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;   

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;   

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;   

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) All Documents related to breaches, repairs, and/or inspections related to the San 

Antonio Plan.  

n) All Documents related to breaches, repairs, and/or inspections related to the 

Oklahoma Project. 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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CERTIFICATE OF SERVICE 
 

I, Aaron H. Stulman, hereby certify that on this 22nd day of August 2019, I caused a true 

and correct copy of the foregoing Motion of Official Committee Of Unsecured Creditors for an 

Order, Pursuant to Section 105(a) of the Bankruptcy Code, Bankruptcy Rule 2004, and Local 

Bankruptcy Rule 2004-1, Authorizing and Directing the Examination of the Debtors and Certain 

Third Parties to be served upon the parties on the attached serve list via first class mail, postage 

pre-paid. 

 

/s/ Aaron H. Stulman     
      Aaron H. Stulman (DE Bar No. 5807) 
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Baker Botts LLP 
Omar J. Alaniz, Esq. 

2001 Ross Avenue Suite 900 
Dallas, TX 75201-2980 

 

Bayard, P.A. 
Evan T. Miller, Esq. 

Sophie E. Macon, Esq. 
600 N. King Street, Suite 400 

Wilmington, DE 19801 

 

BMT Consulting Group, LLC 
Attn: Paul McCarthy 
36 Redwood Drive 
Butte, MT 59701 

Buchalter, A Professional Corporation 
Shawn M. Christianson, Esq. 
55 Second Street, 17th Floor 

San Francisco, CA 94105-3493 

 

Caldwell East & Finlayson PLLC 
Zachary J. Fanucchi 

700 N. St. Mary’s Street, Suite 1825 
San Antonio, TX 78205 

 

Cole Schotz P.C. 
Daniel F.X. Geoghan, Esq. 

Matthew V. Dunn, Esq. 
1325 Avenue of the Americas, 19th Floor 

New York, NY 10019 

Cole Schotz P.C. 
Michael D. Warner, Esquire 

301 Commerce Street, Suite 1700 
Fort Worth, TX 76102 

 

Cole Schotz P.C. 
Patrick J. Reilley, Esquire 

500 Delaware Avenue, Suite 1410 
Wilmington, DE 19801 

 

Cullen and Dykman LLP 
Matthew G. Roseman, Esq. 

100 Quentin Roosevelt Boulevard 
Garden City, NY 11530-4850 

Cullen and Dykman LLP 
Michelle McMahon, Esq. 

44 Wall Street 
New York, NY 10005-2407 

 

Davis & Santos P.C. 
Caroline Newman Small, Esquire 

Santos Vargas, Esquire 
719 S. Flores Street 

San Antonio, TX 78204 

 

Delaware Attorney General 
Matthew Denn 

Carvel State Office Building 
820 N French St 

Wilmington, DE 19801 

Delaware Dept of Justice 
Attn Bankruptcy Dept 
820 N French St 6th Fl 
Wilmington, DE 19801 

 

Delaware Secretary of State 
Franchise Tax 

401 Federal Street 
PO Box 898 

Dover, DE 19903 

 
Delaware State Treasury 

820 Silver Lake Blvd., Suite 100 
Dover, DE 19904 

Duane Morris LLP 
Jarret P. Hitchings, Esq. 

222 Delaware Avenue, Suite 1600 
Wilmington, DE 19801-1659 

 

Emerge Energy Services LP 
Attn: Bryan Gaston 

5600 Clearfork Main St. Ste 400 
Fort Worth, TX 76109 

 

Greenbrier Leasing Company, LLC 
Attn: John Lawrence 

One Centerpointe Drive, Suite 200 
Lake Oswego, OR 97035 

HPS Investment Partners, LLC, as Agent 
Brett Pertuz 

40 West 57th Street, 33rd Floor 
New York, NY 10019 

 

Hunton Andrews Kurth LLP 
Attn Timothy A. (“Tad”) Davidson II 

600 Travis Street, Suite 4200 
Houston, TX 77002 

 

Internal Revenue Service 
Attn Susanne Larson 

31 Hopkins Plz Rm 1150 
Baltimore, MD 21201 

Internal Revenue Service 
Centralized Insolvency Operation 

PO Box 7346 
Philadelphia, PA 19101-7346 

 

Internal Revenue Service 
Centralized Insolvency Operation 

2970 Market St 
Philadelphia, PA 19104 

 

Iron Mountain Trap Rock Co. 
Attn: Dale Hoette 

2320 Creve Coeur Mill Road 
Maryland Heights, MO 63043 

Latham & Watkins LLP 
Keith A. Simon, Esq. 

Hugh K. Murtagh, Esq. 
Liza L. Burton, Esq. 
885 Third Avenue 

New York, NY 10022-4834 

 

Linebarger Goggan Blair & Sampson, LLP 
Don Stecker 

711 Navarro Street, Ste 300 
San Antonio, TX 78205 

 

Kurzman Carson Consultants 
Michael Paque 

222 N Pacific Coast Highway, Suite 300 
El Segundo, CA 90245 
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Linebarger Goggan Blair & Sampson, LLP 
Elizabeth Weller 

2777 N. Stemmons Freeway Suite 1000 
Dallas, TX 75207 

 

Mccreary, Veselka, Bragg & Allen, P.C. 
Tara LeDay 

P.O. Box 1269 
Round Rock, TX 78680 

 

Monzack Mersky Mclaughlin & Browder, P.A. 
Rachel B. Mersky 

Brian J. McLaughlin 
1201 N. Orange Street, Suite 400 

Wilmington, DE 19801 

Office of the United States Trustee Delaware 
Juliet M. Sarkessian 
844 King St Ste 2207 

Lockbox 35 
Wilmington, DE 19801 

 

Pachulski Stang Ziehl & Jones LLP 
Laura Davis Jones, Esq. 
Timothy P. Cairns, Esq. 

919 N. Market Street, 17th Floor 
P O Box 8705 

Wilmington, DE 19801 

 

Pepper Hamilton LLP 
David B. Stratton, Esq. 

Hercules Plaza 
1313 N. Market Street, Suite 5100 

P.O. Box 1709 
Wilmington, DE 19899-1709 

Richards, Layton & Finger 
John H. Knight, Esq. 
Paul N. Heath, Esq. 
One Rodney Square 

920 North King Street 
Wilmington, DE 19801 

 

Ruder Ware, L.L.S.C. 
John D. Leary, Esq. 

402 Graham Avenue 
P.O. Box 187 

Eau Claire, WI 54702 

 

Saul Ewing Arnstein & Lehr LLP 
Lucian B. Murley, Esquire 

1201 N. Market Street, Suite 2300 
P.O. Box 1266 

Wilmington, DE 19899 

Securities & Exchange Commission 
G Jeffrey Boujoukos Regional Director 

1617 JFK Boulevard Ste 520 
Philadelphia, PA 19103 

 

Securities & Exchange Commission 
Secretary of the Treasury 

100 F St NE 
Washington, DC 20549 

 

Securities & Exchange Commission NY Office 
Marc Berger Regional Director 

Brookfield Place 
200 Vesey St, Ste 400 

New York, NY 10281-1022 

Sullivan Hazeltine Allinson LLC 
Elihu E. Allinson III, Esq. 

901 North Market Street, Suite 1300 
Wilmington, DE 19801 

 

The Andersons, Inc. an Ohio Corporation 
Attn: Sean Hankinson 

1947 Briarfield Boulevard 
Maumee, OH 43537 

 

Trinity Industries Leasing Company 
Attn: Scott Ewing 

2525 N. Stemmons Freeway 
Dallas, TX 75207 

Union Pacific Railroad Company 
Tonya W. Conley and Lila L. Howe 
1400 Douglas Street, STOP 1580 

Omaha, NE 68179 

 

US Attorney for Delaware 
David C. Weiss 

1007 Orange St Ste 700 
PO Box 2046 

Wilmington, DE 19899-2046 

 

Vedder Price 
Douglas J. Lipke and Allison B. Hudson 

222 N. LaSalle Street 
Chicago, IL 60601 

Vinson & Elkins LLP 
Steven M. Abramowitz 

666 Fifth Avenue, 26th Floor 
New York, NY 10103-0040 

 

Weil, Gotshal & Manges LLP 
Matthew S. Barr 

David N. Griffiths, Candace M. Arthur, and 
Alexander Condon 
767 Fifth Avenue 

New York, NY 10153 

 

Weld Riley, S.C. 
William E. Wallo, Esq. 

3624 Oakwood Hills Parkway 
Eau Claire, WI 54701 

Young Conaway Stargatt & Taylor, LLP 
Sean M. Beach 

Andrew L. Magaziner 
Betsy L. Feldman 
Rodney Square 

1000 North King Street 
Wilmington, DE 19801 

 

Dickinson Wright PLLC 
James A. Plemmons, Esq. 
Michael L. Dallaire, Esq. 

500 Woodward Avenue, Suite 4000 
Detroit, MI 48226 

 

Womble Bond Dickinson (US) LLP 
Matthew P. Ward, Esq, 

Morgan L. Patterson, Esq. 
1313 North Market Street, Suite 1200 

Wilmington, DE 19801 
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Subpoena for Rule 2004 Examination Directed to William Transier 
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B2540 (Form 2540 – Subpoena for Rule 2004 Examination) (12/15)  

UNITED STATES BANKRUPTCY COURT 
_______________________________________ District of ___________________________________________ 

 
In re __________________________________________ 

Debtor 

 
Case No. _____________________  
 
Chapter ______________  
 

 
SUBPOENA FOR RULE 2004 EXAMINATION 

 
To:  ________________________________________________________________________________________ 

(Name of person to whom the subpoena is directed) 
 

 

  Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at an examination 

under Rule 2004, Federal Rules of Bankruptcy Procedure.  A copy of the court order authorizing the examination is attached.  

PLACE  
 
 
 
 

DATE AND TIME 

 

The examination will be recorded by this method:  ___________________________________________________________ 
 

  Production: You, or your representatives, must also bring with you to the examination the following documents, 
electronically stored information, or objects, and must permit inspection, copying, testing, or sampling of the material:  

 

 

 
 

The following provisions of Fed. R. Civ. P. 45, made applicable in bankruptcy cases by Fed. R. Bankr. P. 9016, are 
attached – Rule 45(c), relating to the place of compliance; Rule 45(d), relating to your protection as a person subject to a 
subpoena; and Rule 45(e) and 45(g), relating to your duty to respond to this subpoena and the potential consequences of not 
doing so. 
 
Date:  _____________    
 CLERK OF COURT                                                                

 
 
________________________ 
Signature of Clerk or Deputy Clerk 

 
 
OR    

                                                                
 
 
________________________ 

Attorney’s signature 
 

 
The name, address, email address, and telephone number of the attorney representing (name of party)       
____________________________  ,  who issues or requests this subpoena, are:  

 

 

 

Notice to the person who issues or requests this subpoena 

If this subpoena commands the production of documents, electronically stored information, or tangible things, or the 

inspection of premises before trial, a notice and a copy of this subpoena must be served on each party before it is served on 

the person to whom it is directed.  Fed. R. Civ. P. 45(a)(4).  
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Mr. William L. Transier

✔

Kilpatrick, Townsend & Stockton LLP
1114 Avenue of the Americas, 21st Floor
New York, New York 10019
Attn: David M. Posner, Esq.

Testimony Date: TBD
Production Deadline: September 18, 2019

Videography and/or Stenography

✔

See attached Exhibit A

September 11, 2019

/s/ L. Katherine Good

The Official Committee of Unsecured Creditors

Potter Anderson & Corroon LLP, 1313 N. Market Street, 6th Floor, Wilmington, Delaware 19801, ATTN: L. Katherine Good, Esq., kgood@potteranderson.com



B2540 (Form 2540 – Subpoena for Rule 2004 Examination) (Page 2) 

 

PROOF OF SERVICE 
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.) 

I received this subpoena for (name of individual and title, if any): ______________________________________________  

on (date) __________ . 

 

 I served the subpoena by delivering a copy to the named person as follows: ____________________________________ 

___________________________________________________________________________________________________ 

__________________________________ on (date) ___________________ ; or  

 

 I returned the subpoena unexecuted because:  ____________________________________________________________ 

___________________________________________________________________________________________________ 

 

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also tendered to the 
witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of  $ _______________________ . 

 
My fees are $ _________ for travel and $_________ for services, for a total of $_________ . 

 
 
I declare under penalty of perjury that this information is true and correct. 
 

Date:  _______________ 
 
 
 
 
 

 
________________________________________________ 

Server’s signature 
 

________________________________________________ 
Printed name and title 

 
 
________________________________________________ 

Server’s address 
 
 
Additional information concerning attempted service, etc.: 
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✔ Mr. William L. Transier

c/o Latham & Watkins LLP, 885 Third Avenue, New York, New York 10022-4834, ATTN: Blake T. Denton
via Electronic Mail and Overnight Delivery via Federal Express September 11, 2019

September 11, 2019
/s/ L. Katherine Good

L. Katherine Good, Attorney

Potter Anderson & Corroon LLP, 1313 N. Market Street, 6th Floor, Wilmington, Delaware 19801
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Federal Rule of Civil Procedure 45(c), (d), (e), and (g) (Effective 12/1/13) 

(made applicable in bankruptcy cases by Rule 9016, Federal Rules of Bankruptcy Procedure) 
 

 (c) Place of compliance. 
 
   (1) For a Trial, Hearing, or Deposition. A subpoena may command a 
person to attend a trial, hearing, or deposition only as follows: 
      (A) within 100 miles of where the person resides, is employed, or 
regularly transacts business in person; or  
      (B) within the state where the person resides, is employed, or regularly 
transacts business in person, if the person  
         (i) is a party or a party’s officer; or 
         (ii) is commanded to attend a trial and would not incur substantial 
expense. 

 
   (2) For Other Discovery. A subpoena may command: 
      (A) production of documents, or electronically stored information, or 
things at a place within 100 miles of where the person resides, is employed, 
or regularly transacts business in person; and 
      (B) inspection of premises, at the premises to be inspected. 
 

(d) Protecting a Person Subject to a Subpoena; Enforcement. 
 

(1) Avoiding Undue Burden or Expense; Sanctions. A party or 
attorney responsible for issuing and serving a subpoena must take 
reasonable steps to avoid imposing undue burden or expense on a person 
subject to the subpoena. The court for the district where compliance is 
required must enforce this duty and impose an appropriate sanction — 
which may include lost earnings and reasonable attorney's fees — on a 
party or attorney who fails to comply. 

 
   (2) Command to Produce Materials or Permit Inspection. 
      (A) Appearance Not Required. A person commanded to produce 
documents, electronically stored information, or tangible things, or to 
permit the inspection of premises, need not appear in person at the place of 
production or inspection unless also commanded to appear for a deposition, 
hearing, or trial. 
      (B) Objections. A person commanded to produce documents or tangible 
things or to permit inspection may serve on the party or attorney designated 
in the subpoena a written objection to inspecting, copying, testing or 
sampling any or all of the materials or to inspecting the premises — or to 
producing electronically stored information in the form or forms requested. 
The objection must be served before the earlier of the time specified for 
compliance or 14 days after the subpoena is served. If an objection is made, 
the following rules apply: 
         (i) At any time, on notice to the commanded person, the serving party 
may move the court for the district where compliance is required for an 
order compelling production or inspection. 
         (ii) These acts may be required only as directed in the order, and the 
order must protect a person who is neither a party nor a party's officer from 
significant expense resulting from compliance. 

 
   (3) Quashing or Modifying a Subpoena. 
      (A) When Required. On timely motion, the court for the district where 
compliance is required must quash or modify a subpoena that: 
         (i) fails to allow a reasonable time to comply;  
         (ii) requires a person to comply beyond the geographical limits 
specified in Rule 45(c); 
         (iii) requires disclosure of privileged or other protected matter, if no 
exception or waiver applies; or 
         (iv) subjects a person to undue burden. 
      (B) When Permitted. To protect a person subject to or affected by a 
subpoena, the court for the district where compliance is required may, on 
motion, quash or modify the subpoena if it requires: 
         (i) disclosing a trade secret or other confidential research, 
development, or commercial information; or 
 

         (ii) disclosing an unretained expert's opinion or information that does 
not describe specific occurrences in dispute and results from the expert's 
study that was not requested by a party. 
      (C) Specifying Conditions as an Alternative. In the circumstances 
described in Rule 45(d)(3)(B), the court may, instead of quashing or 
modifying a subpoena, order appearance or production under specified 
conditions if the serving party: 
          (i) shows a substantial need for the testimony or material that cannot 
be otherwise met without undue hardship; and 
          (ii) ensures that the subpoenaed person will be reasonably 
compensated. 
 
(e) Duties in Responding to a Subpoena. 
 
   (1) Producing Documents or Electronically Stored Information. These 
procedures apply to producing documents or electronically stored 
information: 
      (A) Documents. A person responding to a subpoena to produce 
documents must produce them as they are kept in the ordinary course of 
business or must organize and label them to correspond to the categories in 
the demand. 
      (B) Form for Producing Electronically Stored Information Not 
Specified. If a subpoena does not specify a form for producing 
electronically stored information, the person responding must produce it in 
a form or forms in which it is ordinarily maintained or in a reasonably 
usable form or forms. 
      (C) Electronically Stored Information Produced in Only One Form. The 
person responding need not produce the same electronically stored 
information in more than one form. 
      (D) Inaccessible Electronically Stored Information. The person 
responding need not provide discovery of electronically stored information 
from sources that the person identifies as not reasonably accessible because 
of undue burden or cost. On motion to compel discovery or for a protective 
order, the person responding must show that the information is not 
reasonably accessible because of undue burden or cost. If that showing is 
made, the court may nonetheless order discovery from such sources if the 
requesting party shows good cause, considering the limitations of Rule 
26(b)(2)(C). The court may specify conditions for the discovery. 
 
   (2) Claiming Privilege or Protection. 
      (A) Information Withheld. A person withholding subpoenaed 
information under a claim that it is privileged or subject to protection as 
trial-preparation material must: 
         (i) expressly make the claim; and 
         (ii) describe the nature of the withheld documents, communications, 
or tangible things in a manner that, without revealing information itself 
privileged or protected, will enable the parties to assess the claim. 
      (B) Information Produced. If information produced in response to a 
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any party that 
received the information of the claim and the basis for it. After being 
notified, a party must promptly return, sequester, or destroy the specified 
information and any copies it has; must not use or disclose the information 
until the claim is resolved; must take reasonable steps to retrieve the 
information if the party disclosed it before being notified; and may  
promptly present the information under seal to the court for the district 
where compliance is required for a determination of the claim. The person 
who produced the information must preserve the information until the claim 
is resolved. 
… 
(g) Contempt. The court for the district where compliance is required – and 
also, after a motion is transferred, the issuing court – may hold in contempt 
a person who, having been served, fails without adequate excuse to obey 
the subpoena or an order related to it. 
 

 
For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013) 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

   

   Debtors.1 

) 

) 

) 

) 

) 

)

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

 

Jointly Administered 

 

FIRST REQUEST FOR PRODUCTION OF DOCUMENTS BY THE OFFICIAL 

COMMITTEE OF UNSECURED CREDITORS TO WILLIAM L. TRANSIER 

 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for Production 

of Documents (the “Document Requests”) in connection with the Debtors’ Disclosure Statement, 

dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and for all other purposes 

permitted by the Rules of Court.  The Committee hereby demands that William L. Transier provide 

responses and produce documents in response to these requests by delivering all such responsive 

documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue of the Americas, 

21st Floor, New York, New York 10019, Attn: David M. Posner or to a mutually agreeable 

alternative location, on a rolling basis, completing no later than September 18, 2019, or such other 

date as the parties may agree.   

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, 

are: Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 

meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day Pleadings 

[ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as necessary 

to bring within the scope of the discovery request all responses that might otherwise 

be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 

subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 
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k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC (2511), 

Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, whether 

prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge Energy 

Services GP LLC (4683), Emerge Energy Services Operating LLC (2511), Superior 

Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation 

(9875), and any affiliates, advisors, agents, attorneys, accountants, consultants, 

officers, directors, employees, experts, investment bankers, professionals, 

representatives, and other persons acting, or who have acted, on behalf of the 

foregoing entities or individuals referenced in this definition, including Ankura 

when acting, or when it has acted, on behalf of the Debtors in any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to this 

proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, including 

but not limited to, any kind of written, audio, or graphic matter, however produced 

or reproduced, whether or not sent or received, including, but not limited to, 

writings, communications, contracts, reports, lists, presentations, pro formas, 

analyses, spreadsheets, correspondence, memoranda, e-mail and electronically 

stored documents, recordings, telephone records, notes, charts, graphs, drawings, 

photographs, telephone records, voice mail, audio and video recordings, data 

compilations, computer databases, records, and any information generated or stored 

in electronic form.  In producing any document in response to any of the Document 

Requests, you shall produce (i) all drafts of any responsive documents, and (ii) all 

marked, annotated, or non-identical copies of any responsive documents. 
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q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or individuals 

referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the Notes 

Purchase Agreement, dated as of January 5, 2018, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or the non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, Oklahoma. 
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dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear of 

any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means William L. Transier in his individual and respective 

capacities as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of Civil 

Procedure 26(e).  You shall supplement any production of documents made in response to any of 

the following Document Requests and produce promptly any and all responsive documents that are 

received, discovered, or created after any of your responses to these Document Requests, or that 

are otherwise within your possession, custody, or control (or within the possession, custody, or 

control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, investment 

bankers, representatives, subsidiaries, and other persons acting or who have acted on behalf of the 
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foregoing entities or individuals referenced in this instruction, including Insight Equity, HPS, and 

Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of privilege 

or immunity (whether under common law, statute, or otherwise), you shall comply with Federal 

Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from production 

in a written privilege log that provides:  (a) the identity of each person who prepared and/or signed 

the document; (b) the identity of each person designated as an addressee; (c) the identity of each 

person who received any copy of the document; (d) the date of the document; (e) the subject matter 

of the document; (f) the type or nature of the document; and (g) the basis for withholding the 

document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 

document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, and 

the person performing the redaction or alteration.  Any redaction must be clearly visible on the 

redacted documents. 
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6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other notation 

or any omission, shall constitute a separate document and must be produced, whether or not the 

original of such a document is within your possession, custody, or control.  A request for any 

document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to the 

document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 

8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or separated 

from other documents, whether by inclusion of binders, files, subfiles, or by use of dividers, tabs, 

or any other method, shall be left so segregated or separated when produced in response to these 

Document Requests.  If no document exists that is responsive to a particular request, you shall so 

state in writing. 
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9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

 All Documents relating to the relationship of any Special Restructuring Committee 

member with any Lender prior to, or after, entering into the RSA, including any discussions with 

any Lender with respect to serving on such Special Restructuring Committee, as provided in the 

RSA. 

REQUEST NO. 2: 

 All Documents relating to the Special Restructuring Committee’s role, function, and 

fiduciary duties to the bankruptcy estates of the Debtors, including Mr. Transier in his individual 

and respective capacities as both Director of the Debtor and a member of the Special Restructuring 

Committee, including with respect to the Special Restructuring Committee’s charters and/or role 

with respect to the RSA. 

REQUEST NO. 3: 

 All Documents relating to any representations made by any legal counsel to Mr. Transier 

and/or the Special Restructuring Committee with respect to the RSA, including any exhibits or 

appendices thereto, and the reasons or factors considered with respect as to why the Special 

Restructuring Committee did not have its own counsel, distinct from and/or in addition to the 

Debtors’ and Lenders’ counsel, with respect to the RSA, including with respect to the terms of the 

Debtors’ relinquishment of control of any transaction under the RSA to the Special Restructuring 

Committee. 

REQUEST NO. 4: 
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 All Documents relating to minutes of the Special Restructuring Committee from its 

creation through the date hereof.  

REQUEST NO. 5: 

 All Documents, including all communications: (i) between Mr. Transier and HPS, 

including  any documents or communications concerning business dealings unrelated to the 

Debtors; and (ii) Mr. Transier and Insight Equity, including any documents or communications 

concerning business dealings unrelated to the Debtors. 

REQUEST NO. 6: 

 All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of Directors 

or Special Restructuring Committee detailing valuation or debt capacity analyses 

prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the Debtors’ 

debt capacity prepared by the Company, their advisors, and/or Insight Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the calculation 

by the Debtors of projections of future revenues, adjusted EBITDA, EDIT, 
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depreciation and amortization, capital expenditures, net working capital, and 

unlevered free cash flow for use in discounted cash flow valuations of the Debtors 

as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 

k) All Documents relating to or reflecting any analyses performed in connection with 

the RSA, including any term sheets provided by Insight Equity, the Company 

and/or the Lenders, and any analyses conducted or presentations prepared in 

connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, lease 

operating expenses by location, G&A, corporate expenses, abandonment programs 

or estimates, gathering and processing contract details, and prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, carried 

interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 
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contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but not 

limited to, asset appraisals, liquidity forecasts, cash-flow projections, business plan 

projections through 2021, audited sand reserve reports and information furnished 

to the reserve auditor for preparation of the sand reserve report or sand reserve 

databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 

t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or any 

other party in relation to any potential tort claims against any Person arising from 

or related to the San Antonio levee breach, including all related documents and 

communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 
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plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 7: 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation and/or 

repair of the San Antonio Plant and the Oklahoma Project, including those specifically described 

below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any contractor, 

including but not limited to the general contractor or any subcontractor, at the San 

Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 

e) All Documents relating to any other applicable insurance policies potentially providing 

insurance coverage or otherwise relating or responding to the San Antonio Plant, 

including any project-specific policies or policies insuring any other parties involved 

in the San Antonio Plant;   

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the San 

Antonio Plant;   

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 
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i) All Documents relating to any toxic tort claims against the Debtors that are pending or 

have been resolved from January 1, 2014 through the date hereof, including those that 

relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic tort 

claims against the Debtors that are pending or have been resolved from January 1, 2014 

through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;   

l) All Documents relating to statements of values on file with the Insurers, including, but 

not limited to, values related to the San Antonio Plant; and  

m) All Documents related to breaches, repairs, and/or inspections related to the San 

Antonio Plan.  

n) All Documents related to breaches, repairs, and/or inspections related to the Oklahoma 

Project. 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  September 11, 2019 

 Wilmington, Delaware 
POTTER ANDERSON & CORROON LLP 

 

/s/ L. Katherine Good      

Jeremy W. Ryan (DE Bar No. 4057) 

Christopher M. Samis (DE Bar No. 4909) 

L. Katherine Good (DE Bar No. 5101) 

Aaron H. Stulman (DE Bar No. 5807) 

1313 North Market Street, Sixth Floor 

P.O. Box 951 

Wilmington, DE  19801 

Telephone:  (302) 984-6000 

Facsimile:  (302) 658-1192 

Email: jryan@potteranderson.com 

 csamis@potteranderson.com 

 kgood@potteranderson.com 

 astulman@potteranderson.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Todd C. Meyers (admitted pro hac vice) 

David M. Posner (admitted pro hac vice) 

Kelly Moynihan (admitted pro hac vice) 

The Grace Building 

1114 Avenue of the Americas 

New York, NY  10036 

Telephone:  (212) 775-8700 

Facsimile:  (212) 775-8800 

Email:  tmeyers@kilpatricktownsend.com 

  dposner@kilpatricktownsend.com 

  kmoynihan@kilpatricktownsend.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Lenard M. Parkins (admitted pro hac vice) 

700 Louisiana Street, Suite 4300 

Houston, TX  77002 

Telephone:  (281) 809-4100 

Facsimile:  (281) 929-0797 

Email:  lparkins@kilpatricktownsend.com 

 

Counsel to the Official Committee of Unsecured Creditors 

of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

  Debtors.1 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

Re: Docket No. 246 

ORDER GRANTING MOTION OF OFFICIAL COMMITTEE OF UNSECURED 

CREDITORS FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE 

BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 

RULE 2004-1, AUTHORIZING AND DIRECTING THE PRODUCTION OF 

DOCUMENTS AND THE EXAMINATION OF  

THE DEBTORS AND CERTAIN THIRD PARTIES 

Upon the motion of the Official Committee of Unsecured Creditors of Emerge Energy 

Services, LP (the “Committee”) pursuant to section 105(a) of the Bankruptcy Code, Rule 2004 of 

the Federal Rules of Bankruptcy Procedures, and Local Rule 2004-1 of the United States 

Bankruptcy Court for the District of Delaware, filed on August 22, 2019 seeking the entry of an 

order directing the examination of the Debtors, certain third parties and individuals, and the 

production of documents (the “Motion”),2 and this matter being a core proceeding pursuant to 28 

U.S.C.§ 157(b)(2)(B); and upon consideration of the Motion and the consent to the terms of this 

Order by the parties listed in the fifth decretal paragraph; and due and proper notice of the 

Motion having been given, it is hereby  

                                                           
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 

Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

2 Capitalized terms not otherwise defined in this Order shall have the meaning given to them in the Motion. 
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ORDERED that the Motion is granted to the extent set forth herein; and it is 

further  

ORDERED that the Committee is authorized to issue and serve a subpoena to the 

Debtors, for the production of documents, electronically stored information or tangible things 

responsive to the Document Request, as negotiated with the Debtors since the filing of the 

Motion, attached hereto as Exhibit A; and it is further  

ORDERED that the Committee is authorized to issue and serve a subpoena on 

HPS for the production of documents, electronically stored information or tangible things 

responsive to the Document Request attached hereto as Exhibit B; and it is further  

ORDERED that the Committee is authorized to issue and serve a subpoena on 

Insight Equity, Mr. Eugene I. Davis, and Mr. William L. Transier for the production of 

documents, electronically stored information, or tangible things responsive to the Document 

Requests applicable to each of the above persons described in and attached to the Motion; and it 

is further 

ORDERED that the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier 

shall produce documents in accordance with the respective subpoenas served on them by the 

Committee, provided, however, that nothing herein abrogates a producing party’s right to object 

to any individual request.  Provided, however, that before seeking intervention from the Court on 

any such discovery dispute, the parties will first confer to try to resolve the dispute.  The 

documents for production shall be located through reasonable efforts and use of negotiated 

search terms, custodians, and date ranges.  Such documents will be produced on a rolling basis 

and substantially completed by September 18, 2019 with the producing parties using good faith 
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efforts to produce any remaining responsive documents as soon thereafter as practicable; and it is 

further 

ORDERED that HPS shall designate an informed representative to appear for oral 

examination as requested in the Motion; and it is further 

ORDERED that the Committee is authorized to issue and serve subpoenas for oral 

examinations on the Debtors, Insight Equity, and HPS, and on the individuals identified in the 

next ordering paragraph; and it is further 

ORDERED that Mr. Richard Shearer, Chief Executive Officer of the Debtors; Mr. 

Bryan M. Gaston, formerly Chief Restructuring Officer of the Debtors and now Restructuring 

Officer of the Debtors; Mr. Eugene I. Davis, independent director of the Debtors and one of the 

two members of the Special Restructuring Committee; Mr. William L. Transier, independent 

director of the Debtors and one of the two members of the Special Restructuring Committee;  

Mr. Ted W. Beneski, in his respective capacities as both Chief Executive officer 

of Insight Equity and Chairmen of the Board of Directors of the Debtors; and the HPS-

designated informed representative shall each appear for oral examination regarding the topics 

described in the Motion and the applicable Document Request, at a mutually acceptable date and 

location, regarding the topics described in the Motion and in the applicable Document Request, 

provided, however, that nothing herein abrogates witness’ rights to object to any individual topic 

of the oral examination, further provided, however, that before seeking intervention from the 

Court on any such discovery dispute, the parties will first confer to try to resolve the dispute; and 

it is further 
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ORDERED that the Court shall retain jurisdiction with respect to any matters, 

claims, rights or disputes arising from or related to the implementation of this Order or the 

subpoenas issued and served pursuant to this Order. 

KAREN B. OWENS
UNITED STATES BANKRUPTCY JUDGE

Dated: September 9th, 2019
Wilmington, Delaware
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

  Debtors.3 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 

FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO THE DEBTORS 

 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for Production 

of Documents (the “Document Requests”) in connection with the Debtors’ Disclosure Statement, 

dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and for all other purposes 

permitted by the Rules of Court.  The Committee hereby demands that the Debtors provide 

responses and produce documents in response to these requests by delivering all such responsive 

documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue of the Americas, 

21st Floor, New York, New York  10019, Attn: David M. Posner or to a mutually agreeable 

                                                           
3 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 

Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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alternative location, on a rolling basis, completing no later than September 12, 2019, or such other 

date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 

meaning ascribed to such terms in the Motion.  

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 

subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 
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k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 

electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 
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r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 
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ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means the Debtors as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 

Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   
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3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 

document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 
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shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 

8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. Except with respect to emails addressed in paragraph 10 below the , he dates 

covered by these Document Requests are January 1, 2017 through the August 22, 2019 unless 

otherwise specified in a Request. 

10. Unless otherwise specified in a particular Request, the dates covered by these 

Document Request for emails to be produced are August 1, 2017 through August 22, 2019 
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DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  

ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.   
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REQUEST NO. 4: 

All Documents related to any settlement between the Debtors and any creditor of, or 

claimant against, any of the Debtors within one year prior to the Petition Date that includes a 

provision wherein the creditor or claimant agrees to vote its unsecured claim in favor of a plan 

containing the treatment for unsecured creditors as set out in the RSA. 

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

Request withdrawn. 

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 
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January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2017 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents, excluding emails, relating to or reflecting any valuation analyses 

and/or valuation reports, fairness opinions, solvency opinions, asset valuations, 

and solvency of the Debtors, including any methodology used to determine same, 

prepared by the Company, their advisors, and/or Insight Equity (time period—

January 1, 2016 to present); 

b) All Documents, excluding emails, relating to or reflecting any presentations to the 

Board of Directors or Special Restructuring Committee detailing valuation or debt 

capacity analyses prepared by the Company, their advisors and/or Insight Equity 

(time period—January 1, 2016 to present);  

c) All Documents, excluding emails, sufficient to identify the value, income, assets 

and liabilities of Emerge Energy, including Emerge Energy’s direct and indirect 

subsidiaries as of the Petition Date (time period—January 1, 2016 to present); 

d) All Documents, excluding emails, relating to or reflecting any analyses and/or 

reports on the Debtors’ debt capacity prepared by the Company, their advisors, 

and/or Insight Equity (time period—January 1, 2016 to present); 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 
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and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents, excluding emails, relating to or reflecting the Frac Sand Industry 

prepared by, on behalf of, or for the Debtors, including projections, forecasts, and 

analyses concerning sand producers and sand users; 

i) All Documents, excluding emails, relating to or reflecting analysis or reports of 

any chapter 11 bankruptcy transactions, including any market studies prepared by 

the Company, their advisors, and/or Insight Equity (time period—January 1, 2016 

to present); 

j) All Documents, excluding emails relating to or reflecting valuation analyses 

and/or reports prepared by the Company, their advisors and/or Insight Equity in 

connection with impairment testing (time period January 1, 2016 to present); 

k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 
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plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 

t) All documents relating to or reflecting any communications or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications;  

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable; and 

x) All Documents, excluding emails, relating to the sale of the fuel business by the 

Company, any private placement transaction regarding the Company, or any 

public offering regarding the Company (time period—January 1, 2016 to present). 

Case 19-11563-KBO    Doc 336-1    Filed 09/09/19    Page 13 of 19Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 872 of 1010



13 
 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii) 

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 

the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.  

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 
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Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  

REQUEST NO. 17: 

All Documents concerning any transfers or distributions equal to or in excess of $150,000 

in cash or other assets of such value to any Insiders or to any non-Insider holders of equity (time 

period--4 years prior to the Petition Date).  

REQUEST NO. 18: 

All Documents provided to Ankura by the Debtors or received from Ankura by the 

Debtors prior to the Petition Date. 

REQUEST NO. 19:  

All Documents relating to any forbearance agreements, the RSA, and any exhibits and 

appendices thereto, including with respect to any meetings or communications with any Lender 

or Lender representative during, or prior to, any forbearance periods under any forbearance 

agreement. 
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REQUEST NO. 20:  

All Documents relating to any communication, direction, or instruction by any Lender to 

the Debtors or a Debtor representative regarding the conduct of the Debtors’ business, any 

business plan of the Debtors, the use of cash (including payments to any third party), the 

acquisition or disposition of any asset, and negotiations with any railcar or other lessor of assets 

to the Debtors. 

REQUEST NO. 21:  

All Documents relating to any communications, reports, or presentations of any kind by 

the Debtors, or any other person on the Board of Directors of the Debtors, or member of any 

such Board of Directors, to any Lender, or to Insight Equity with respect to Document Requests 

Nos. 19 & 20. 

REQUEST NO. 22: 

 All Documents relating to any terms or proposals for any debt and/or equity restructuring 

or recapitalization between the Debtors and the Lenders. 

REQUEST NO. 23: 

All Documents relating to any terms or proposals to the Debtors, or any Board of 

Directors of the Debtors, from any non-Lender Person regarding any business combination, debt 

and/or equity infusion. 

REQUEST NO. 24:  

 All Documents relating to the Special Restructuring Committee and its duties and/or roles, 

from its creation under the RSA to the present, including its fiduciary duties after the 

Petition Date. 
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REQUEST NO. 25:   

 All Documents relating to why the Special Restructuring Committee did not and does not 

have its own independent legal counsel, distinct from and/or in addition to the Debtors’ and 

Lenders’ counsel, with respect to negotiations concerning the RSA, including all exhibits and 

appendices thereto. 

REQUEST NO. 26: 

 All Documents concerning the current tax basis in Debtors for Insight  

Equity, and any other equity holders, and all workpapers supporting such tax basis numbers. 

 REQUEST NO. 27: PRESENTLY TABLED, BUT NOT WITHDRAWN (9-5-19) 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 

and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 

e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;  

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 
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g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;  

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;  

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) Request withdrawn.  

n) Request withdrawn. 

 

THE ABOVE REVISED REQUESTS REFLECT THE COMMITTEE OF UNSECURED 

CREDITORS’ REQUESTED DISCOVERY AS OF 9/5/2019, SUBJECT TO AND 

WITHOUT WAIVING ANY RIGHTS OR OBJECTIONS. 

[Remainder of Page Intentionally Left Blank] 
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Dated:  September 6, 2019 

 Wilmington, Delaware 
POTTER ANDERSON & CORROON LLP 

 

/s/ Aaron H. Stulman      

Jeremy W. Ryan (DE Bar No. 4057) 

Christopher M. Samis (DE Bar No. 4909) 

L. Katherine Good (DE Bar No. 5101) 

Aaron H. Stulman (DE Bar No. 5807) 

1313 North Market Street, Sixth Floor 

P.O. Box 951 

Wilmington, DE  19801 

Telephone:  (302) 984-6000 

Facsimile:  (302) 658-1192 

Email: jryan@potteranderson.com 

 csamis@potteranderson.com 

 kgood@potteranderson.com 

 astulman@potteranderson.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Todd C. Meyers (admitted pro hac vice) 

David M. Posner (admitted pro hac vice) 

Kelly Moynihan (admitted pro hac vice) 

The Grace Building 

1114 Avenue of the Americas 

New York, NY  10036 

Telephone:  (212) 775-8700 

Facsimile:  (212) 775-8800 

Email:  tmeyers@kilpatricktownsend.com 

  dposner@kilpatricktownsend.com 

  kmoynihan@kilpatricktownsend.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Lenard M. Parkins (admitted pro hac vice) 

700 Louisiana Street, Suite 4300 

Houston, TX  77002 

Telephone:  (281) 809-4100 

Facsimile:  (281) 929-0797 

Email:  lparkins@kilpatricktownsend.com 

 

Counsel to the Official Committee of Unsecured Creditors 

of Emerge Energy Services LP, et al.  
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

  Debtors.4 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 

FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO HPS 

 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for Production 

of Documents (the “Document Requests”) in connection with the Debtors’ Disclosure Statement, 

dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and for all other purposes 

permitted by the Rules of Court.  The Committee hereby demands that HPS Investment Partners, 

LLC provide responses and produce documents in response to these requests by delivering all such 

responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue of the 

Americas, 21st Floor, New York, New York  10019, Attn: Jonathan E. Polonsky or to a mutually 

                                                           
4 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 

Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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agreeable alternative location, on a rolling basis, completing no later than September 12, 2019, or 

such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 

meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day Pleadings 

[ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as necessary 

to bring within the scope of the discovery request all responses that might otherwise 

be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, Chief Executive Officer of Insight Equity. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of the Company or any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 

subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC (2511), 

Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 
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behalf of the foregoing entities or individuals referenced in this definition, whether 

prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge Energy 

Services GP LLC (4683), Emerge Energy Services Operating LLC (2511), Superior 

Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation 

(9875), and any affiliates, advisors, agents, attorneys, accountants, consultants, 

officers, directors, employees, experts, investment bankers, professionals, 

representatives, and other persons acting, or who have acted, on behalf of the 

foregoing entities or individuals referenced in this definition, including Ankura 

when acting, or who have acted on behalf of the Debtors in any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to this 

proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, including 

but not limited to, any kind of written, audio, or graphic matter, however produced 

or reproduced, whether or not sent or received, including, but not limited to, 

writings, communications, contracts, reports, lists, presentations, pro formas, 

analyses, spreadsheets, correspondence, memoranda, e-mail and electronically 

stored documents, recordings, telephone records, notes, charts, graphs, drawings, 

photographs, telephone records, voice mail, audio and video recordings, data 

compilations, computer databases, records, and any information generated or stored 

in electronic form.  In producing any document in response to any of the Document 

Requests, you shall produce (i) all drafts of any responsive documents, and (ii) all 

marked, annotated, or non-identical copies of any responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 
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who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or individuals 

referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the Notes 

Purchase Agreement, dated as of January 5, 2018, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear of 

any Liens or security interests as of the Petition Date. 
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ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means HPS as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

11. These Document Requests are continuing requests pursuant to Federal Rule of Civil 

Procedure 26(e).  You shall supplement any production of documents made in response to any of 

the following Document Requests and produce promptly any and all responsive documents that 

are received, discovered, or created after any of your responses to these Document Requests, or 

that are otherwise within your possession, custody, or control (or within the possession, custody, 

or control of anyone acting on your behalf). 

12. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction.   

13. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

14. If any documents are withheld from production on the alleged grounds of privilege 

or immunity (whether under common law, statute, or otherwise), you shall comply with Federal 

Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from production 

in a written privilege log that provides:  (a) the identity of each person who prepared and/or signed 

the document; (b) the identity of each person designated as an addressee; (c) the identity of each 
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person who received any copy of the document; (d) the date of the document; (e) the subject matter 

of the document; (f) the type or nature of the document; and (g) the basis for withholding the 

document. 

15. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 

document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, and 

the person performing the redaction or alteration.  Any redaction must be clearly visible on the 

redacted documents. 

16. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

17. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other notation 

or any omission, shall constitute a separate document and must be produced, whether or not the 

original of such a document is within your possession, custody, or control.  A request for any 
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document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 

18. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or separated 

from other documents, whether by inclusion of binders, files, subfiles, or by use of dividers, tabs, 

or any other method, shall be left so segregated or separated when produced in response to these 

Document Requests.  If no document exists that is responsive to a particular request, you shall so 

state in writing. 

19. The dates covered by these Document Requests are September 1, 2018 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents concerning (i) any valuation of the Debtors or any Debtor’s asset prepared 

by, relied upon, or reviewed by You, and the methodology used to determine same; and (ii) the 

solvency or insolvency of any of the Debtors.  

REQUEST NO. 2: 

All Documents sufficient to identify the value, income, assets and liabilities, separately, of 

Emerge Energy and each of Emerge Energy’s direct and indirect subsidiaries as of the Petition 

Date.  
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REQUEST NO. 3: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, and any documents related to the perfection of any liens 

claimed by the Lenders against the Debtors or their assets.  

REQUEST NO. 4: 

All Documents sufficient to identify any claims for relief, rights of action, causes of action, 

or potential litigation claims of the Debtors as of the Petition Date or arising after the Petition Date 

in or on which Lenders assert a perfected Lien. 

REQUEST NO. 5: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  

ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs 

production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.   

REQUEST NO. 6: 

All Documents relating to Your determination or assessment of the value, merit or lack 

thereof of any actual or proposed settlement of claims between the Debtors and any Rail Car Lessor 
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or other creditor, or claimant with a claim of $5 million or more against, any of the Debtors within 

one year prior to the Petition Date.  

REQUEST NO. 7: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, preliminary plans of reorganization or 

restructuring support agreements prepared by, reviewed or considered by You, including under the 

Plan of Reorganization or any modification thereof. 

REQUEST NO. 8: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors prepared by, reviewed or considered by You after January 1, 2018.  

REQUEST NO. 9: 

Any drafts of or work papers for any discounted cash flow analysis of the Debtors prepared 

by, reviewed or considered by You after January 1, 2018.  

REQUEST NO. 10: 

Any drafts of or work papers prepared by, considered or reviewed by You for any frac sand 

business including comparable company analysis to the Debtors.  

REQUEST NO. 11: 

Any drafts of or work papers prepared by, reviewed or considered by You for any precedent 

transaction analysis of the Debtors after January 1, 2018, including any documents concerning 

potential, possible, considered, or rejected precedent transactions.  

REQUEST NO. 12: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof.  
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REQUEST NO. 13: 

All Documents provided to You by the Debtors or any Director of the Debtors, in 

connection with any meeting of the Debtors’ Board of Directors, or any committee, special 

committee or subcommittee thereof, taken or held between September 1, 2018 and the date hereof 

concerning (i) the RSA and the creation of the Special Restructuring Committee or (ii) the 

relinquishment by the Board or the Debtors of any decision-making authority or control to the 

Special Restructuring Committee, including the composition (and the direction or control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 14: 

All notes taken by any person who attended (whether in person, telephonically, 

electronically, by video link or videoconference, or in any other manner) any meeting of the 

Debtors’ Board of Directors, or any committee, special committee or subcommittee thereof. 

REQUEST NO. 15: 

All Documents concerning the Frac Sand Industry prepared by, reviewed or considered by 

You including projections, forecasts, and analyses concerning sand producers and sand users.  

REQUEST NO. 16: 

All Documents prepared by, considered or reviewed by You after January 1, 2018 

concerning the Debtors’ capital structure, financial requirements and needs, budgets, cash 

requirements, financial projections, valuation, insolvency, the acquisition of, sales or potential 

sales of assets, actual or potential closing of facilities or discontinuance of operations of any 

facility, and potential financial restructurings or 363 sales, including all Documents set forth 

specifically below: 

a) All Documents, including communications with Insight Equity relating to the RSA 

or reflecting any other proposal for the restructuring of the Debtors, any valuation 
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analyses and/or valuation reports, fairness opinions, and asset valuation prepared 

by the Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of Directors 

or Special Restructuring Committee, reviewed by or considered by You detailing 

valuation or debt capacity analyses prepared by the Company, their advisors and/or 

Insight Equity;  

c) All Documents relating to or reflecting any analyses and/or reports on the Debtors’ 

debt capacity prepared by You or the Company, their advisors, and/or Insight 

Equity; 

d) All Documents relating to or reflecting valuation analyses of the Debtors and/or 

reports prepared by you or the Company, their advisors and/or Insight Equity in 

connection with impairment testing; 

e) All Documents relating to or reflecting any analyses performed by reviewed or 

considered by You in connection with the RSA, including any term sheets or 

proposals provided by Insight Equity, the Company and/or the Lenders, and any 

analyses conducted or presentations prepared in connection with any such term 

sheets or proposals; 

f) All Documents relating to or including any presentations or management reports 

that include key performance indicators, including but not limited to capex by 

location, maintenance capex by location, lease operating expenses by location, 

G&A, corporate expenses, abandonment programs or estimates, gathering and 

processing contract details, and prospectuses; 

g) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, carried 

interests and other rights, as applicable; 

h) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

i) All Documents relating to or reflecting the Company’s forecasts, including, but not 

limited to, asset appraisals, liquidity forecasts, cash-flow projections, business plan 

projections through 2021, audited sand reserve reports and information furnished 

to the reserve auditor for preparation of the sand reserve report or sand reserve 

databases and market studies; 

j) All Documents prepared by, reviewed or considered by You relating to or reflecting 

any industry reports or any other materials utilized in the formulation of the 

Company’s business plan; 
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k) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

l) All Documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar companies; 

m) All Documents relating to or reflecting any analyses of potential precedent 

transactions considered or reviewed by You related to the Company’s industry; 

n) All documents relating to or reflecting any communications or data provided by 

You to Ankura in connection with any valuation work that has been performed to 

date, whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject 

to Material Revision;” 

o) All Documents (i) relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and (ii) any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

p) All Documents relating to any analyses performed by the Company, or any other 

party in relation to any potential tort claims against any Person arising from or 

related to the San Antonio levee breach, including all related documents and 

communications; and 

q) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 17: 

All Documents concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration.  

REQUEST NO. 18: 

All Documents concerning in- and out-of-court restructuring alternatives explored, 

reviewed or considered by You regarding the Debtors from December 1, 2018, including, but not 

limited, to those referenced in paragraph 30 of the Gaston Declaration, through the Petition Date.  
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REQUEST NO. 19: 

All Documents concerning the Debtors’ negotiations with You or the Noteholders between 

December 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring. 

REQUEST NO. 20: 

All Documents reviewed or considered by You concerning the calculation by the Debtors 

of projections of future revenues, adjusted EBITDA, EBIT, depreciation and amortization, capital 

expenditures, net working capital, and unlevered free cash flow for use in discounted cash flow 

valuations of the Debtors as of January 1, 2018.  

REQUEST NO. 21: 

All Documents prepared, reviewed or considered by You concerning the liquidation 

analysis of the Debtors and estimated recoveries of creditor of the Debtors, including any drafts or 

preliminary analyses.  

REQUEST NO. 22: 

All Documents, including those exchanged with the Debtors or Lender(s), concerning the 

negotiation, structuring, terms and conditions of the RSA and all exhibits and appendices thereto, 

including, without limitation, the Voting Proxy, the Standstill Agreement, and the Charters of the 

Special Restructuring Committee. 

REQUEST NO. 23: 

All Documents prepared, reviewed or considered by You concerning proposals, 

negotiation, and terms and conditions concerning the treatment of the Noteholders under the RSA 

and Plan of Reorganization  
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REQUEST NO. 24: 

All Documents prepared, reviewed or considered by You concerning proposals, 

negotiations, and terms and conditions (i) concerning the treatment of general unsecured creditors 

or trade creditors under the Plan of Reorganization, including any communications prior to the 

Petition Date with any general unsecured creditor or trade creditor concerning its recovery under 

the Plan of Reorganization; and (ii) concerning the treatment of equity holders concerning their 

recoveries under the Plan of Reorganization, including any communications prior to the Petition 

Date with any equity holder concerning its recovery under the Plan of Reorganization, and 

including any documents or communications concerning the Special Restructuring Committee’s 

allocation of New Warrants between general unsecured and equity holders.  

REQUEST NO. 25: All Documents relating to any forbearance agreements between the Debtors 

and any Lender, without limitation, including all Documents relating to any meetings or 

undertakings provided for in any forbearance agreement. 

REQUEST NO. 26: 

 All Documents related to any business plans, forecasts, analyses made or performed by You 

or any Lender with respect to the transactions contemplated by the RSA, or with respect to 

alternative transactions. 

REQUEST NO. 27: 

 All Documents relating to terms, proposals, and/or offers made by Insight Equity to the 

Debtors, You and/or Lenders with respect to a purchase of lender indebtedness or any 

recapitalization and/or financial restructuring of the Debtors. 

REQUEST NO. 28: 
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 All Documents relating to HPS’s decision to purchase the indebtedness of PNC Bank, 

including communications, reports, and presentations related thereto. 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  September 6, 2019 

 Wilmington, Delaware 
POTTER ANDERSON & CORROON LLP 

 

/s/ Aaron H. Stulman     

Jeremy W. Ryan (DE Bar No. 4057) 

Christopher M. Samis (DE Bar No. 4909) 

L. Katherine Good (DE Bar No. 5101) 

Aaron H. Stulman (DE Bar No. 5807) 

1313 North Market Street, Sixth Floor 

P.O. Box 951 

Wilmington, DE  19801 

Telephone:  (302) 984-6000 

Facsimile:  (302) 658-1192 

Email: jryan@potteranderson.com 

 csamis@potteranderson.com 

 kgood@potteranderson.com 

 astulman@potteranderson.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Todd C. Meyers (admitted pro hac vice) 

David M. Posner (admitted pro hac vice) 

Kelly Moynihan (admitted pro hac vice) 

The Grace Building 

1114 Avenue of the Americas 

New York, NY  10036 

Telephone:  (212) 775-8700 

Facsimile:  (212) 775-8800 

Email:  tmeyers@kilpatricktownsend.com 

  dposner@kilpatricktownsend.com 

  kmoynihan@kilpatricktownsend.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Lenard M. Parkins (admitted pro hac vice) 

700 Louisiana Street, Suite 4300 

Houston, TX  77002 

Telephone:  (281) 809-4100 

Facsimile:  (281) 929-0797 

Email:  lparkins@kilpatricktownsend.com 

 

Counsel to the Official Committee of Unsecured Creditors 

of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

Hearing Date: September 5, 2019 at 10:00 a.m. (ET) 
Objection Deadline: August 29, 2019 at 4:00 p.m. (ET) 

 
MOTION OF OFFICIAL COMMITTEE OF UNSECURED CREDITORS  

FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE  
BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 
RULE 2004-1, AUTHORIZING AND DIRECTING THE EXAMINATION OF THE 

DEBTORS AND CERTAIN THIRD PARTIES  
 
 The Official Committee of Unsecured Creditors (the “Committee”) in the chapter 11 

cases of Emerge Energy Services, LP (“Emerge Energy,” and with its affiliated debtors-in-

possession, the “Debtors”), by and through its undersigned proposed counsel, Kilpatrick 

Townsend & Stockton LLP and Potter Anderson & Corroon LLP, hereby files this motion (the 

“Motion”),2 pursuant to section 105(a) of title 11 of the United States Code (the “Bankruptcy 

Code”), Rule 2004 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and 

Local Rule 2004-1 of the United States Bankruptcy Court for the District of Delaware (the 

“Local Rules”), seeking the entry of an order (the “Order”), substantially in the form annexed 

hereto as Exhibit A, directing (i) each of the Debtors, Insight Equity Management Company 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

2 Defined terms used in the Motion but not defined herein shall have the meaning ascribed to such terms in the First 
Day Declaration (defined below) or the Plan (defined below), as applicable. 
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LLC (collectively, with its affiliates and/or subsidiaries, “Insight Equity”), and HPS Investment 

Partners, LLC (collectively, with its affiliates and/or subsidiaries, “HPS”) to produce documents 

within their possession, custody, or control that are responsive to the applicable document 

requests attached as Annexes A, B, C, D, and E to the Order (each, a “Document Request” and, 

collectively, the “Document Requests”) by no later than September 12, 2019 at 12:00 p.m. 

(EST); (ii) Mr. Richard J. Shearer, Chief Executive Officer of the Debtors, Mr. Bryan M. Gaston, 

formerly Chief Restructuring Officer of the Debtors and now Restructuring Officer of the 

Debtors, Mr. Eugene I. Davis, Independent Director of the Debtors and one of two members of 

the Special Restructuring Committee (as defined below), Mr. William L. Transier, Independent 

Director of the Debtors and one of the two members of the Special Restructuring Committee, and 

Mr. Ted W. Beneski, in his respective capacities as both Chief Executive Officer of Insight 

Equity and Chairman of the Board of Directors of the Debtors, to appear for oral examination 

regarding the topics raised herein and in the applicable Document Requests; and (iii) HPS to 

designate an informed representative to appear for oral examination regarding the topics raised 

herein and in the applicable Document Requests. Oral examinations will be held at the offices of 

Kilpatrick Townsend & Stockton LLP, The Grace Building, 1114 Avenue of the Americas, New 

York, New York 10036, on: (i) September 25, 2019 beginning at 9:00 a.m. (EST) for Mr. Bryan 

M. Gaston; (ii) September 26, 2019 beginning at 9:00 a.m. (EST) for Mr. Eugene I. Davis; (iii) 

September 27, 2019 beginning at 9:00 a.m. (EST) for Mr. William L. Transier; (iv) October 1, 

2019 beginning at 9:00 a.m. (EST) for Mr. Ted W. Beneski; (v) October 2, 2019 beginning at 

9:00 a.m. (EST) for HPS’s informed representative; and (vi) October 3, 2019 beginning at 9:00 

a.m. (EST) for Mr. Richard J. Shearer.  In support of the Motion, the Committee respectfully 

represents as follows: 
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I. PRELIMINARY STATEMENT  

1. On or about April 18, 2019, the Debtors, their Prepetition Secured Lenders (who 

are also the DIP Lenders), and certain existing equity owners entered into a restructuring support 

agreement (the “RSA”) whereby those parties agreed upon the terms of a plan of reorganization 

and a methodology to control the implementation, prosecution, and confirmation of that plan in 

this Court.  Consistent with the RSA, and after development and approval by a newly-created 

“Special Restructuring Committee” composed of two directors hand-picked by the Prepetition 

Secured Lenders, the Debtors filed a proposed Plan containing, among other provisions, a 

miniscule-recovery “death trap” treatment for general unsecured creditors and, inexplicably, a 

recovery to existing equity.  Determining whether these provisions are legally supportable, 

whether the Debtors’ valuation, including potential recoveries from insurance proceeds, supports 

the Debtors’ proposed Plan, whether any breaches of the Debtors’ officers’ and directors’ 

fiduciary duties occurred, and whether potential lender liability or equitable subordination claims 

exist due to improper lender control and dominance are among the critical areas of inquiry that 

the Committee must explore. 

2. The discovery the Committee seeks concerns the Debtors’ business plan, 

valuation, and motivations of the RSA parties, especially since, upon information and belief, as 

early as January 2019, the Debtors believed their Prepetition Secured Lenders had started to 

aggressively dictate what the Debtors could and could not do.  The requested discovery will 

allow the Committee to gain a thorough understanding of how the Debtors ended up in chapter 

11, the drivers of the RSA and the Plan, and the legitimacy and validity of the Debtors’ proposed 

Plan and attendant value allocation among creditors.   
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3. In filing this Motion, the Committee acts as an independent fiduciary motivated 

only to obtain a full factual understanding of the Debtors’ business and losses suffered, the 

Debtors’ valuation, and the relevant conduct of the RSA parties, including, without limitation, 

the Debtors’ officers’ and directors’ potential breaches or abdication of their fiduciary duties, and 

HPS’s potential inappropriate control over the restructuring process.  Cognizant of these chapter 

11 cases’ compressed timeline, the Committee believes that proceeding under Bankruptcy Rule 

2004 is an expeditious and cost-effective tool that will enable the Committee to timely determine 

an appropriate, prudent course of action.   

4. For these reasons, and as more fully discussed herein, the Committee respectfully 

requests that the Court enter the Order granting the relief requested below. 

II. PROCEDURAL HISTORY, JURISDICTION AND VENUE 

5. On July 15, 2019 (the “Petition Date”), each of the Debtors filed voluntary 

petitions for relief under Chapter 11 of the Bankruptcy Code in the United States Bankruptcy 

Court for the District of Delaware (the “Court”).  Pursuant to sections 1107(a) and 1108 of the 

Bankruptcy Code, the Debtors continue to operate their businesses and manage their properties 

as debtors in possession.  No trustee or examiner has been appointed in these chapter 11 cases. 

6. On July 30, 2019, pursuant to section 1102 of the Bankruptcy Code, the United 

States Trustee for Region 3 (the “U.S. Trustee”) appointed five creditors to serve on the 

Committee in connection with these chapter 11 cases.  The members of the Committee are: (i) 

Trinity Industries Leasing Company; (ii) The Andersons, Inc.; (iii) Iron Mountain Trap Rock 

Co.; (iv) Greenbrier Leasing Company, LLC; and (v) BMT Consulting Group, LLC.  On that 

same date, the Committee selected Kilpatrick Townsend & Stockton LLP as its proposed 

bankruptcy counsel and Potter Anderson & Corroon LLP as its proposed Delaware counsel.  On 
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August 2, 2019, the Committee selected Province, Inc. as its proposed financial advisor and 

Miller Buckfire & Co., LLC and its affiliate Stifel, Nicolaus & Co., Inc. as its proposed 

investment banker. 

7. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157 

and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (O). Venue is proper 

in this District pursuant to 28 U.S.C. §§ 1408 and 1409. 

8. The predicates for the requested relief are section 105(a) of the Bankruptcy Code, 

Bankruptcy Rule 2004, and Local Bankruptcy Rule 2004-1. 

III. FACTUAL BACKGROUND 

9. Emerge Energy was formed in 2012 by management and affiliates of Insight 

Equity to mine, process, and distribute silica sand proppant, a key component in the hydraulic 

fracturing of oil and gas wells via facilities located in New Auburn, Wisconsin (collectively, the 

“Wisconsin Plant”) and facilities located in San Antonio, Texas (collectively, the “San Antonio 

Plant”).  See Declaration of Bryan M. Gaston, Restructuring Officer of the Debtors, in Support 

of Chapter 11 Petitions and First Day Pleadings (the “First Day Declaration”) [ECF No. 14] at ¶ 

6-8. 

A.  Rapid Growth Leads to Shuttered Facilities 

10. Although the Debtors’ business experienced rapid growth from 2012 to 2014 due 

to technological advances in the hydraulic fracturing process, demand for frac sand decreased 

during 2015 and 2016 as a result of an industry downturn due to low commodity prices.  See id. 

at ¶ 26.  Commodity prices stabilized, however, leading to an improvement in drilling activity 

during the third quarter of 2016.  See id. at ¶ 27.  In April 2017, the Debtors acquired the San 

Antonio Plant, which had operated as a small sand mine for decades; the San Antonio Plant 
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suffered from several complications and continues to produce below the facility’s nameplate 

capacity, despite reasonably strong customer demand and pricing.  See id. at ¶ 28.   

11. By mid-2018, the market for frac sand softened due to a decline in well 

completion activities resulting from the exhaustion of capital budgets for oil and gas exploration 

and production companies.  See id. at ¶ 27.  In May 2018, the Debtors obtained a mine site in 

Kingfisher, Oklahoma and began construction of a 1.5 million-ton sand facility (the “Oklahoma 

Project”), but, after a further decline in market price, as well as delays and complications in the 

commissioning and ramp-up of the San Antonio Plant, the Debtors discontinued work on the 

Oklahoma Project in January 2019, incurring $15.2 million in expenses, of which $7.3 million 

remains unpaid.  See id. at ¶ 29 n.8.  On May 15, 2019, the Debtors announced the closure of 

three of the five facilities at the Wisconsin Plant effective May 31, 2019.  See id. ¶ 22. 

B.  Secured Indebtedness Amount and Terms Leads to Restructuring Considerations 

12. The Debtors (other than Emerge Energy Services GP LLC and Emerge Energy 

Services Finance Corporation) are parties to the Second Amended and Restated Revolving Credit 

and Security Agreement, dated as of January 5, 2018 (the “Revolving Loan Agreement”), as 

amended, with HPS as administrative and collateral agent, and the lenders party thereto from 

time to time (the “Revolving Loan Lenders”).  See id. at ¶ 23.  The original agent and lender 

under the Revolving Loan Agreement was PNC Bank, but, on or about March 15, 2019, HPS and 

certain other Noteholders (defined below) purchased 100% of the obligations outstanding under 

the Revolving Loan Agreement pursuant to the Intercreditor Agreement (defined below).  See id. 

at ¶ 23 n.6.  Due to the buyout, the Revolving Loan Lenders and the majority Noteholder are 

affiliates or controlled funds of each other (collectively, the “Prepetition Secured Parties”).  See 

id.   
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13. The Debtors (other than Emerge Energy Services GP LLC and Emerge Energy 

Services Finance Corporation) are parties to the Notes Purchase Agreement, dated as of January 

5, 2018 (the “Notes Purchase Agreement”), as amended, with HPS as administrative and 

collateral agent, and the noteholders party thereto from time to time (the “Noteholders”).  See id. 

at ¶ 24.  According to the Debtors, these obligations are secured by second priority interests in, 

and liens upon, substantially all of the Debtors’ assets, which liens are junior in priority to the 

security interests and liens arising in connection with the Revolving Loan Agreement pursuant to 

the Intercreditor Agreement dated as of January 5, 2018 (the “Intercreditor Agreement”).  See 

id.3   

14. As stated above, the softening of the frac sand market in 2018 increasingly 

strained the Debtors’ operations and prevented them from meeting certain financial covenants 

and complying with certain other terms under the Revolving Loan Agreement and the Notes 

Purchase Agreement.  See id. at 30.  As a result of these defaults, the Debtors entered into a 

series of monthly forbearance agreements with the Revolving Loan Lenders and the Noteholders 

beginning on December 31, 2018.  See id.  Pursuant to these forbearance agreements, the 

Debtors retained, among others: (i) Ankura Consulting Group, LLC (“Ankura”) to provide 

interim management services to the Debtors; and (ii) Bryan M. Gaston, who served as Chief 

Restructuring Officer from January 23, 2019 through June 28, 2019 and as Restructuring Officer 

from that date forward.  

                                                 
3 As presented in the First Day Declaration, although the Committee has not yet determined that substantially all assets 
are, in fact, pledged, and that liens and priority interests are properly perfected. 
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C.  The Debtors’ Restructuring Leads to a Special Restructuring Committee 

15. The Debtors engaged in negotiations with their lenders and equity sponsor 

regarding a restructuring and subsequently entered into the RSA, dated as of April 18, 2019, by 

and among the Debtors, Insight Equity, HPS, and the Noteholders, pursuant to which the parties 

agreed on a restructuring path for the Debtors.  In particular, the RSA created a special 

committee of the board of directors (the “Special Restructuring Committee”) that was 

empowered with control and decision-making authority for the Debtors to approve4 and 

implement the terms of the RSA’s restructuring on terms that the Special Restructuring 

Committee determined to be necessary in order to confirm a chapter 11 plan.  See id. at 33.  

Upon information and belief, the Special Restructuring Committee has two members that were 

allegedly elected from a “slate” of candidates selected by and acceptable to the secured lenders: 

Mr. Eugene I. Davis and Mr. William L. Transier. 

16. On July 25, 2019, the Debtors filed the (i) Joint Plan of Reorganization for 

Emerge Energy Services LP and Its Affiliate Debtors under Chapter 11 of the Bankruptcy Code 

(the “Plan”) [ECF No. 98]; and the (ii) Disclosure Statement for the Joint Plan of Reorganization 

for Emerge Energy Services LP and Its Affiliate Debtors under Chapter 11 of the Bankruptcy 

Code (the “Disclosure Statement”) [ECF No. 99]. 

17. The Plan contemplates, among other things, the following transactions, including 

a so-called “death trap” provision contingent on whether general unsecured creditors in Class 6 

accept or reject the Plan: 

                                                 
4 Specifically, the Special Restructuring Committee was required to enter into a voting and standstill agreement with 
Emerge Energy Services Holdings LLC as a condition precedent to the effectiveness of the RSA, pursuant to which 
Emerge Energy Services Holdings LLC executed and delivered to the Special Restructuring Committee an irrevocable 
voting proxy that empowered the Special Restructuring Committee to implement the terms of the RSA.  
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• On the Effective Date, Reorganized Emerge LP will issue the New Limited 

Partnership Interests as follows:  

o (a), if Class 6 (General Unsecured Claims) votes to reject the Plan, then 

100% to Holders of Allowed Prepetition Notes Claims, prior to dilution by 

the Management Incentive Plan Equity;  

o (b) if Class 6 votes to accept the Plan, then 95% to Holders of Allowed 

Prepetition Notes Claims and 5% to Holders of Allowed General 

Unsecured Claims, in each case prior to dilution by the Management 

Incentive Plan Equity and any issuances pursuant to the New Warrants; 

and 

• On the Effective Date, and only if Class 6 (General Unsecured Claims) votes to 

accept the Plan, Reorganized Emerge LP will issue the New Warrants as follows: 

10% to Holders of Allowed General Unsecured Claims and 5% to Holders of 

Allowed Old Emerge LP Equity Interests. 

Disclosure Statement § 1.A.2.    

IV. RELIEF REQUESTED 

18. By this Motion, the Committee seeks entry of an order, substantially in the form 

attached hereto as Exhibit A, directing: (i) the Debtors to produce documents within their 

possession, custody, or control that are responsive to the Document Requests attached as 

Annex A to the Order; (ii) Insight Equity to produce documents within its possession, custody, or 

control that are responsive to the Document Requests attached as Annex B to the Order; 

(iii) HPS to produce documents within its possession, custody, or control that are responsive to 

the Document Requests attached as Annex C to the Order; (iv) Mr. Eugene I. Davis, in his 

individual and respective capacities as both director of the Debtors and a member of the Special 

Restructuring Committee, to produce documents within his possession, custody, or control that 

are responsive to the Document Requests attached as Annex D to the Order; and (v) Mr. William 

L. Transier, in his individual and respective capacities as both director of the Debtors and a 
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member of the Special Restructuring Committee, to produce documents within his possession, 

custody, or control that are responsive to the Document Requests attached as Annex E to the 

Order.  The Committee requests that responses to the Document Requests and document 

production be delivered to the attention of David M. Posner, Kilpatrick Townsend & Stockton 

LLP, The Grace Building, 1114 Avenue of the Americas, New York, New York 10036, by no 

later than September 12, 2019 at 12:00 p.m. (EST). 

19. The Committee further seeks entry of an order (i) directing Mr. Richard J. 

Shearer, Chief Executive Office of the Debtors, Mr. Bryan M. Gaston, Restructuring Officer of 

the Debtors, Mr. Eugene I. Davis, independent director of the Debtors and member of the Special 

Restructuring Committee, Mr. William L. Transier, independent director of the Debtors and 

member of the Special Restructuring Committee, and Mr. Ted W. Beneski, in his respective 

capacities as both Chief Executive Officer of Insight Equity and Chairman of the Board of 

Directors of the Debtors, to appear, and (ii) directing HPS to designate an informed 

representative to appear, for oral examination regarding the matters raised in this Motion and the 

documents requested by the Committee, at the offices of Kilpatrick Townsend & Stockton LLP, 

The Grace Building, 1114 Avenue of the Americas, New York, New York 10036, on: (i) 

September 25, 2019 beginning at 9:00 a.m. (EST) for Mr. Bryan M. Gaston; (ii) September 26, 

2019 beginning at 9:00 a.m. (EST) for Mr. Eugene I. Davis; (iii) September 27, 2019 beginning 

at 9:00 a.m. (EST) for Mr. William L. Transier; (iv) October 1, 2019 beginning at 9:00 a.m. 

(EST) for Mr. Ted W. Beneski; (v) October 2, 2019 beginning at 9:00 a.m. (EST) for HPS’s 

informed representative; and (vi) October 3, 2019 beginning at 9:00 a.m. (EST) for Mr. Richard 

J. Shearer. 
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V. REQUESTED EXAMINATION 

20. The Prepetition Secured Parties, who are also the DIP Lenders, and the Debtors, 

acting through the Special Restructuring Committee, seek to effectuate their pre-negotiated RSA 

through the proposed Plan, which will turn over substantially all (or, pursuant to the “death trap,” 

potentially all) of the reorganized Debtors’ equity to the Prepetition Secured Parties.  Even if the 

Prepetition Secured Parties are determined to be oversecured, the Prepetition Secured Parties are 

still slated to receive, among other things, 95% of the reorganized Debtors’ equity (and possibly 

100% of the equity) and broad sweeping releases, all within eighty-five (85) days of the Petition 

Date.  Unsecured creditors (potentially owed in excess of $300 million), in contrast, are, at best, 

slated to share in 5% of the reorganized Debtors’ equity and out-of-the-money warrants, but only 

if such creditors acquiesce to the death trap and vote in favor of the Plan.   

21. The Disclosure Statement was filed on July 25, 2019, but the Debtors have not yet 

filed motions seeking this Court’s approval of same.  The date by which parties must file 

objections to the Disclosure Statement is August 29, 2019.  The contemplated hearing to approve 

the Disclosure Statement is scheduled for September 5, 2019, and, while the Committee believes 

there are gaping infirmities in the Plan that render it patently unconfirmable, thereby 

necessitating that the Disclosure Statement must not be approved, objections to the Disclosure 

Statement and Plan (which the Committee will undoubtedly file) embody concerns necessarily 

left for a future date.  What cannot wait, however, is the Committee’s need to proactively seek 

and promptly obtain discovery to understand the foundation of these chapter 11 cases and the 

decision-making process that went into formulating the underpinnings of the RSA and the Plan 

by the Debtors, the Prepetition Secured Lender—HPS, the equity sponsor—Insight Equity, the 

Debtors’ board of directors, and the Special Restructuring Committee.  This information is 
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critical to allow the Committee to prepare its view of valuation, the business plan, and the 

proposed Plan and mount a vigorous challenge to the Plan, if the Committee deems it 

appropriate.  Given that confirmation is likely to be scheduled for October 8, 2019, that leaves 

the Committee only about six weeks post-Disclosure Statement hearing to discharge its fiduciary 

duties in connection with its challenge rights and the Plan process.5  The Committee has tailored 

its requests to three key aspects of these chapter 11 cases.  

22. First, the Committee must understand the Debtors’ valuation and liquidation 

analyses, including the underlying assumptions and past and current projections, in order to form 

its own views regarding the same.  An in-depth examination of the Debtors’ enterprise value will 

reveal whether the proposed Plan provides for legally permissible recoveries to general 

unsecured creditors.  Examining the Debtors’ records will also allow the Committee to explore 

the impact of insurance proceeds to be recovered in connection with the San Antonio levee 

breach on the Debtors’ enterprise value, and thus unsecured creditors’ entitlement under any plan 

of reorganization.    

23. Second, the Committee must understand the role the Special Restructuring 

Committee has played throughout the restructuring process, as well as the circumstances of its 

empowerment.  In particular, the Committee must inquire into whether the “old” board’s 

abdication is legally actionable.6  The Committee must gain confidence that such directors’ 

decisions have been, and continue to be, “based entirely on the corporate merits of the 

                                                 
5 Irrespective of what the Committee hopes will be full and prompt cooperation from the Debtors, Insight Equity, and 
HPS, and notwithstanding the gratuitously imposed milestones in the DIP Facility by the putative future owner of the 
Debtors, the Committee may seek a continuance of the confirmation hearing, if necessary, to properly challenge the 
elimination of potentially hundreds of millions of unsecured debt for virtually no consideration. 

6 This is particularly relevant here as the Plan proposes to release all current and former officers and directors of the 
Debtors.  See Plan § 10(b)(2). 
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transaction and [are] not influenced by personal or extraneous considerations.”  Schoon v. Smith, 

953 A.2d 196, 207 n.41 (Del. 2008) (quoting Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 

362) (Del. 1993).   

24. Third, the Committee must gain clarity into HPS’s and Insight Equity’s roles and 

conduct in the restructuring process and their control over the Debtors throughout that process.  

The Committee, as an estate fiduciary, is the only party properly positioned to shine sunlight into 

dark rooms, and by so doing ensure that the Plan as proposed fairly treats all parties, not just 

those closest to the Debtors and the Special Restructuring Committee. 

25. The Committee acts on a currently compressed timeline, as the Debtors anticipate 

seeking confirmation of the Plan in less than sixty (60) days from the date hereof.  The 

Committee does not have time for slow-paced document production by intransigent parties or 

resistance to voluntary depositions if it is to timely and fully understand the Debtors’, HPS’s, and 

Insight Equities’ motivations and resulting decisions.  As it stands, the Committee’s proposed 

schedule leaves little time for the Committee to potentially object to confirmation of the Plan.  It 

is for this reason that the Committee moves under Bankruptcy Rule 2004 as opposed to seeking a 

fully-consensual, informal discovery process. 

26. For these reasons, the Committee seeks to obtain information from the Debtors, 

HPS, Insight Equity, Mr. Davis, and Mr. Transier by way of examinations and document 

productions as set forth in the attached Exhibits A, B, C, D, and E. 

27. By way of example, the Committee seeks this information to explore, evaluate, 

and analyze: (i) the Debtors’, Insight Equity’s, and HPS’s decisions to enter into and implement 

the Revolving Loan Agreement and the Notes Purchase Agreement, particularly relevant here 

given HPS’s buyout of PNC Bank (gaining control of the first lien debt) and subsequent 
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designation of directors for the Debtors’ board; (ii) the Debtors’, Insight Equity’s, and HPS’s 

decisions to enter into the RSA, particularly given the creation of the Special Restructuring 

Committee thereunder and the requirement that such committee members be acceptable to the 

secured lenders, (iii) the Debtors’, Insight Equity’s, and HPS’s role and decision-making process 

behind closure of certain of the Debtors’ facilities; (iv) whether any of the Debtors’ property is 

unencumbered, which may provide for enhanced recoveries to general unsecured creditors; 

(v) the Debtors’, Insight Equity’s, and HPS’s decision-making process behind the proposed Plan, 

as well as the Plan’s current mechanism by which old equity holders receive recoveries, despite 

woeful recoveries for unsecured creditors; and (vi) whether the Debtors’ insurance policies 

covering the multi-million damages suffered by the Debtors related to the San Antonio Plant’s 

levee breach may generate recoveries to general unsecured creditors.  These efforts will ensure 

that the Debtors’ restructuring pursuant to the RSA proceeds transparently in this Court.    

VI. GROUNDS FOR RELIEF 

28. A committee appointed in a chapter 11 case “may . . . investigate the acts, 

conduct, assets, liabilities, and financial condition of the debtor, the operation of the debtor’s 

business . . . and any other matter relevant to the case or to the formulation of a plan” and 

“perform such other services as are in the interest of those represented.”  11 U.S.C. § 1103(c)(2), 

(5). 

29. Bankruptcy Rule 2004 provides that, on the motion of any party in interest, the 

Court may order an examination of, and the production of documentary evidence by, any entity 

concerning any matter relating “to the acts, conduct, or property or to the liabilities and financial 

condition of the debtors, or to any matter which may affect the administration of the debtor’s 

estate.”  Fed. R. Bankr. P. 2004(b).  The examination “may also relate to the operation of any 
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business and the desirability of its continuance, the source of any money or property acquired or 

to be acquired by the debtor for purposes of consummating a plan and the consideration given or 

offered therefor, and any matter relevant to the case or to the formulation of a plan.”  Id. 

30. Accordingly, Bankruptcy Rule 2004 permits any party with an interest in the 

bankruptcy estate to conduct an examination of any matter affecting the administration of the 

estate or the formulation of a plan.  Fed. R. Bankr. P. 2004(b); In re Teleglobe Commc’ns Corp., 

493 F.3d 345, 354 n.6 (3d Cir. 2007).  The goals of Rule 2004 examinations include 

“discovering assets, examining transactions, and determining whether wrongdoing has 

occurred.”  In re Wash. Mutual, Inc., 408 B.R. 45, 50 (Bankr. D. Del. 2009) (quoting In re Enron 

Corp., 281 B.R. 836, 840 (Bankr. S.D.N.Y. 2002)); see In re Recoton Corp., 307 B.R. 751, 755 

(S.D.N.Y. 2004). 

31.  “The scope of a Rule 2004 examination is ‘unfettered and broad.’”  Wash. 

Mutual, Inc., 408 B.R. at 49 (quoting In re Bennett Funding Group, Inc., 203 B.R. 24, 28 (Bankr. 

N.D.N.Y. 1996)); see In re Countrywide Home Loans, Inc., 384 B.R. 373, 400 (Bankr. W.D. Pa. 

2008).  Indeed, the broad scope of Rule 2004 has been described as permitting a “fishing 

expedition.”  See 2435 Plainfield Ave., Inc. v. Twp. of Scotch Plains (In re 2435 Plainfield Ave), 

223 B.R. 440, 456 (Bankr. D.N.J. 1998) (citations omitted); In re Drexel Burnham Lambert 

Group, 123 B.R. 702, 711 (Bankr. S.D.N.Y. 1991); Keene Corp. v. Johns-Manville Corp. (In re 

Johns-Manville Corp.), 42 B.R. 362, 364 (S.D.N.Y. 1984). 

32. This broad scope extends to any third parties who have a relationship with the 

Debtors and includes the designation of an informed person to appear for an oral examination.  

Ionosphere Clubs, Inc. v. Am. Nat Bank and Trust Co. of Chicago (In re Ionosphere Clubs, Inc.), 

156 B.R. 414, 432 (S.D.N.Y. 1993), aff’d, 17 F.3d 600 (2d Cir. 1994) (“Because the purpose of 
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the Rule 2004 investigation is to aid in the discovery of assets, any third party who can be shown 

to have a relationship with the debtor can be made subject to a Rule 2004 investigation.”); In re 

Wilcher, 56 B.R. 428, 433 (Bankr. N.D. Ill. 1985) (stating that Rule 2004 examination “may 

extend to creditors and third parties who have had dealings with the debtor”) (citations omitted); 

In re Analytical Sys., Inc., 71 B.R. 408, 412 (Bankr. N.D. Ga. 1987) (“The application of the 

discovery device of Bankruptcy Rule 7030 (Fed. R. Civ. P. 30), for a corporation to designate 

and inform persons to testify on its behalf to Bankruptcy Rule 2004 examinations is both 

consistent with and assists in the accomplishment of expeditious administration.”); see also In re 

Mittco, Inc., 44 B.R. 35, 36 (Bankr. D. Wis. 1984) (“Where there is a showing that the purpose 

of the examination is to enable a party to probe into matters which may lead to the discovery of 

assets by examining not only the debtor, but also other witnesses, such inquiry is allowed.”). 

33. The Committee unquestionably meets the threshold for permitting the requested 

Rule 2004 discovery to proceed.  The requests for discovery by the Committee here are in 

furtherance of the Committee’s statutory duty to investigate the conduct of the relevant parties to 

determine whether that conduct can form the basis for seeking recoveries on behalf of the 

Debtors’ estates.  The Committee has identified categories of discovery and documents to be 

produced for the Committee to review in preparation of the requested oral examinations, all to 

timely facilitate the Committee’s above-described investigations.  

34. Given the compressed schedule for approval of the Debtors’ Disclosure Statement 

and confirmation of the Plan, the Committee seeks a deadline for the parties’ production of 

documents that is seven (7) days from the service of subpoenas requesting same, and a deadline 

for oral examinations that is fourteen (14) days from the service of subpoenas requesting same. 
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VII. CERTIFICATION OF COMPLIANCE WITH LOCAL RULE 2004-1 

35. On August 21, 2019, counsel for the Committee furnished a list of discovery 

topics, details of the areas of inquiry, and the individuals proposed to be deposed to counsel for 

the Debtors, HPS, and Insight Equity.7  The Committee suggested that the parties conduct “meet 

and confer” sessions on August 22, 2019 in an attempt to address and resolve the Committee’s 

Discovery Requests.  On August 22, 2019, the Committee followed up on the requests to meet 

and confer.  At the time of filing of this Motion, neither HPS nor the Debtors availed itself of the 

Committee’s invitation to meet and confer.  The Committee did meet and confer with counsel to 

Insight Equity, but were unable to agree on the scope and timing of the Committee’s Discovery 

Requests.   

36. Given the compressed schedule8 imposed on the Committee in these chapter 11 

cases, the Committee respectfully requests that the Court conclude that the requirements of Local 

Bankruptcy Rule 2004-1 have been satisfied in this instance.  The Committee will continue its 

efforts to reach a resolution with respect to the document requests and electronic discovery 

search terms with the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier in advance of 

any hearing on this Motion. 

VIII. NO PRIOR REQUEST AND RESERVATION OF RIGHTS 

37. No previous request for the relief sought herein has been made to this Court or 

any other court.  The Committee reserves the right to apply to the Court to seek additional 

discovery in connection with these matters. 

                                                 
7 The Committee has been informed that the Special Restructuring Committee does not have independent counsel. 

8 This Motion must be heard no later than the omnibus hearing scheduled for September 5, 2019, as delay would 
jeopardize the Committee’s ability to obtain discovery on a timeframe sufficient for the Committee to mount a 
meaningful challenge to the proposed Plan. 
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IX. NOTICE 

38. Notice of the Motion has been given to the following parties, or, in lieu thereof, to 

their counsel, if known: (i) the Debtors; (ii) the Office of the U.S. Trustee; (iii) HPS Investment 

Partners, LLC; (iv) Insight Equity Management Company LLC; and (v) any party who has filed 

a formal requests for notice in these Chapter 11 Cases pursuant to Bankruptcy Rule 2002.  The 

Committee submits that, in light of the nature of the relief requested and the circumstances 

surrounding these Chapter 11 Cases, no other or further notice is required or necessary. 

WHEREFORE the Committee respectfully requests that the Court: (a) enter an 

order, substantially in the form attached hereto as Exhibit A, granting this Motion and directing 

(i) each of the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier to timely produce 

documents within their possession, custody, or control that are responsive to the applicable 

Document Request; and (ii) Mr. Richard J. Shearer, Mr. Bryan M. Gaston, Mr. Eugene I. Davis, 

Mr. William L. Transier, Mr. Ted W. Beneski, and an informed representative from HPS to 

appear for oral examination regarding the topics raised herein and in the Document Requests; 

and (b) grant such other and further relief as it deems just and proper. 

 

[Remainder of Page Left Intentionally Blank]  
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Dated:  August 22, 2019 
 Wilmington, Delaware 

Respectfully submitted, 
 
POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IMPAC 6354092v.1 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 
In re: 
 
EMERGE ENERGY SERVICES LP, et al.,1 

   
  Debtors. 

) 
) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-11563 (KBO) 
 
(Jointly Administered) 
 
Hearing Date: September 5, 2019 at 10:00 a.m. (ET) 
Objection Deadline: August 29, 2019 at 4:00 p.m. (ET)  

NOTICE OF MOTION OF OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE 

BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 
RULE 2004-1, AUTHORIZING AND DIRECTING THE EXAMINATION OF THE 

DEBTORS AND CERTAIN THIRD PARTIES 
 
PLEASE TAKE NOTICE that the Official Committee of Unsecured Creditors 

(the  “Committee”) appointed in the chapter 11 cases of the above-captioned debtors and debtors 

in possession (collectively, the “Debtors”) filed the Motion of Official Committee Of Unsecured 

Creditors for an Order, Pursuant to Section 105(a) of the Bankruptcy Code, Bankruptcy Rule 

2004, and Local Bankruptcy Rule 2004-1, Authorizing and Directing the Examination of the 

Debtors and Certain Third Parties (the “Motion”) with the United States Bankruptcy Court for 

the District of Delaware (the “Court”).  

PLEASE TAKE FURTHER NOTICE that objections to the Motion, if any, must be in 

writing, filed with the Clerk of the United States Bankruptcy Court for the District of Delaware, 

3rd Floor, 824 North Market Street, Wilmington, Delaware 19801, on or before August 29, 2019 

at 4:00 p.m. (ET) (the “Objection Deadline”) and served upon and received by the undersigned 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, 
are: Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109. 
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IMPAC 6354092v.1 

proposed attorneys for the Committee. 

PLEASE TAKE FURTHER NOTICE that, if any objections to the Motion are received, 

the Motion and such objections shall be considered at a hearing before the Honorable Karen B. 

Owens at the Bankruptcy Court, 824 Market Street, 6th Floor, Courtroom 2, Wilmington, Delaware 

19801 on September 5, 2019 at 10:00 a.m. (ET). 

IF NO OBJECTIONS TO THE MOTION ARE TIMELY FILED, SERVED AND 

RECEIVED IN ACCORDANCE WITH THIS NOTICE, THE BANKRUPTCY COURT 

MAY GRANT THE RELIEF REQUESTED IN THE MOTION WITHOUT FURTHER 

NOTICE OR HEARING. 

 
 

[Remainder of Page Left Intentionally Blank]  
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

Re: Docket No. ___ 

ORDER GRANTING MOTION OF OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE 

BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 
RULE 2004-1, AUTHORIZING AND DIRECTING THE PRODUCTION OF 

DOCUMENTS AND THE EXAMINATION OF  
THE DEBTORS AND CERTAIN THIRD PARTIES 

Upon the motion of the Official Committee of Unsecured Creditors of Emerge Energy 

Services, LP (the “Committee”) pursuant to section 105(a) of the Bankruptcy Code, Rule 2004 of 

the Federal Rules of Bankruptcy Procedures, and Local Rule 2004-1 of the United States 

Bankruptcy Court for the District of Delaware, seeking the entry of an order directing the 

examination of the Debtors, certain third parties and individuals, and the production of 

documents (the “Motion”),2 and this matter being a core proceeding pursuant to 28 U.S.C. 

§ 157(b)(2)(B); and upon consideration of the Motion; and due and proper notice of the Motion 

having been given, it is hereby  

ORDERED that the Motion is granted; and it is further  

                                                           
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

2 Capitalized terms not otherwise defined in this Order shall have the meaning given to them in the Motion. 
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ORDERED that the Committee is authorized to issue and serve subpoenas to the 

Debtors, Insight Equity, HPS, Mr. Eugene I. Davis, and Mr. William L. Transier for the 

production of documents, electronically stored information, or tangible things responsive to 

requests relating to the Document Requests described in the Motion and this Order; and it is 

further 

ORDERED that the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier 

shall produce documents in accordance with this Order on or before a date that is seven (7) days 

from the service of such subpoenas unless otherwise ordered by the Court; and it is further 

ORDERED that the Committee is authorized to issue and serve subpoenas for oral 

examinations on the Debtors, Insight Equity, and HPS, and on the individuals identified in the 

next ordering paragraph; and it is further 

ORDERED that Mr. Richard Shearer, Mr. Bryan M. Gaston, Mr. Eugene I. Davis, 

Mr. William L. Transier, Mr. Ted W. Beneski, and an HPS-designated representative shall each 

appear for examination on or before a date that is seven (7) days from the service of such 

subpoenas unless otherwise ordered by the Court; and it is further 

ORDERED that the Court shall retain jurisdiction with respect to any matters, 

claims, rights or disputes arising from or related to the implementation of this Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO THE DEBTORS 
 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York  10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion.  

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 
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employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means the Debtors as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  

Case 19-11563-KBO    Doc 246-3    Filed 08/22/19    Page 9 of 20Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 930 of 1010



9 
 

ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.    

REQUEST NO. 4: 

All Documents sufficient to determine the value, terms and conditions of any settlement 

between the Debtors and any creditor of, or claimant against, any of the Debtors within one year 

prior to the Petition Date.  

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

All Documents concerning the Debtor’s customer base’s current or prospective capital 

programs, plants, and/or completion activity level concerning demand for oil and gas produced 
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by the hydraulic fracturing process in Texas, Oklahoma, or other drilling venues serviced by the 

Debtors.  

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 

January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 
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a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii)  

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 
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the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.   

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 

Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  
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REQUEST NO. 17: 

All Documents concerning any transfers or distributions of cash or other assets to any 

Insiders or to any non-Insider holders of equity.  

REQUEST NO. 18: 

All Documents provided to Ankura by the Debtors or received from Ankura by the 

Debtors prior to the Petition Date. 

REQUEST NO. 19:  

All Documents relating to any forbearance agreements, the RSA, and any exhibits and  

appendices thereto, including with respect to any meetings or communications with any Lender 

or Lender representative during, or prior to, any forbearance periods under any forbearance 

agreement. 

REQUEST NO. 20:  

All Documents relating to any communication, direction, or instruction by any Lender to  

the Debtors or a Debtor representative regarding the conduct of the Debtors’ business, any 

business plan of the Debtors, the use of cash (including payments to any third party), the 

acquisition or disposition of any asset, and negotiations with any railcar or other lessor of assets 

to the Debtors. 

REQUEST NO. 21:  

All Documents relating to any communications, reports, or presentations of any kind by 

the Debtors, or any other person on the Board of Directors of the Debtors, or member of any 

such Board of Directors, to any Lender, or to Insight Equity with respect to Document Requests 

Nos. 30 and 31. 
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REQUEST NO. 22: 

 All Documents relating to any terms or proposals for any debt and/or equity restructuring 

or recapitalization between the Debtors and the Lenders. 

REQUEST NO. 23: 

All Documents relating to any terms or proposals to the Debtors, or any Board of 

Directors of the Debtors, from any non-Lender Person regarding any business combination, debt 

and/or equity infusion. 

REQUEST NO. 24:   

 All Documents relating to the Special Restructuring Committee and its duties and/or roles, 

from its creation under the RSA to the present, including its fiduciary duties after the Petition 

Date. 

REQUEST NO. 25:    

 All Documents relating to why the Special Restructuring Committee did not and does not 

have its own independent legal counsel, distinct from and/or in addition to the Debtors’ and 

Lenders’ counsel, with respect to negotiations concerning the RSA, including all exhibits and 

appendices thereto. 

REQUEST NO. 26: 

 All Documents concerning federal and/or state tax consequences related to any aspect of 

the Debtors’ restructuring process. 

REQUEST NO. 27: 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 
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and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 

e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;   

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;   

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 
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k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;   

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) All Documents related to breaches, repairs, and/or inspections related to the San 

Antonio Plan.  

n) All Documents related to breaches, repairs, and/or inspections related to the 

Oklahoma Project. 

      

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al.  
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS BY THE OFFICIAL 

COMMITTEE OF UNSECURED CREDITORS TO INSIGHT EQUITY 
 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

l. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

w. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

x. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

y. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 
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employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

z. “NWS” means northern white sand. 

aa. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

bb. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

cc. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

dd. “Petition Date” means July 15, 2019. 

ee. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

ff. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

gg. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

hh. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

ii. “You” or “your” means Insight Equity as defined above. 

jj. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  
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ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.    

REQUEST NO. 4: 

All Documents sufficient to determine the value, terms and conditions of any settlement 

between the Debtors and any creditor of, or claimant against, any of the Debtors within one year 

prior to the Petition Date.  

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

All Documents concerning the Debtor’s customer base’s current or prospective capital 

programs, plants, and/or completion activity level concerning demand for oil and gas produced 
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by the hydraulic fracturing process in Texas, Oklahoma, or other drilling venues serviced by the 

Debtors.  

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 

January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 
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a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii)  

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 
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the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.   

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 

Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  
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REQUEST NO. 17: 

All Documents concerning any transfers or distributions of cash or other assets to any 

Insiders or to any non-Insider holders of equity.  

REQUEST NO. 18: 

All documents provided to Insight Equity by the Debtors or received from Insight Equity 

by the Debtors prior to the Petition Date. 

REQUEST NO. 19: 

 All Documents related to Insight Equity’s investment in Emerge Energy (and the value 

thereof), made, finalized, or considered by Insight Equity in each of calendar years 2016, 2017, 

2018, and 2019. 

REQUEST NO. 20:  

 All Documents related to the negotiation and execution of the RSA, including its exhibits 

and appendices. 

REQUEST NO. 21:  

 All Documents relating to the Special Restructuring Committee and the relinquishment of 

control of RSA-related transactions by the Debtors and/or the Emerge Energy Board of Directors 

to the Special Restructuring Committee, and the factors considered by Insight Equity with 

respect to such relinquishment of control. 

REQUEST NO. 22: 

 All documents relating to any proposals made by Insight Equity to Emerge Energy and/or 

the Lenders, or considered or developed by Insight Equity for a restructuring of Emerge Energy 

as an alternative to the RSA. 
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REQUEST NO. 23: 

 All Documents relating to Insight Equity’s efforts to include any recovery for itself and  

other existing equity holders of Emerge Energy by means of the RSA. 

REQUEST NO. 24: 

 All Documents concerning federal, state, and local tax consequences related to any aspect 

of the Debtors’ restructuring process. 

REQUEST NO. 25: 

 All documents referenced in Document Requests 1-24 prepared for, in reference to, or 

shared with HPS, whether inclusive or exclusive of the Debtors, whether internal or external. 

 

 

[Remainder of Page Intentionally Left Blank] 

  

Case 19-11563-KBO    Doc 246-4    Filed 08/22/19    Page 17 of 18Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 958 of 1010



17 
 

Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO HPS 
 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 
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persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means HPS as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  

Case 19-11563-KBO    Doc 246-5    Filed 08/22/19    Page 9 of 18Case 19-11563-KBO    Doc 377-1    Filed 09/16/19    Page 968 of 1010



9 
 

ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.    

REQUEST NO. 4: 

All Documents sufficient to determine the value, terms and conditions of any settlement 

between the Debtors and any creditor of, or claimant against, any of the Debtors within one year 

prior to the Petition Date.  

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

All Documents concerning the Debtor’s customer base’s current or prospective capital 

programs, plants, and/or completion activity level concerning demand for oil and gas produced 
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by the hydraulic fracturing process in Texas, Oklahoma, or other drilling venues serviced by the 

Debtors.  

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 

January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 
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a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii)  

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 
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the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.   

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 

Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  
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REQUEST NO. 17: 

All Documents concerning any transfers or distributions of cash or other assets to any 

Insiders or to any non-Insider holders of equity.  

REQUEST NO. 18: 

All Documents provided to HPS by the Debtors or received from HPS by the Debtors 

prior to the Petition Date. 

REQUEST NO. 19: 

 All Documents relating to any forbearance agreements between the Debtors and any 

Lender, without limitation, including all Documents relating to any meetings or undertakings 

provided for in any forbearance agreement. 

REQUEST NO. 20: 

 All Documents relating to the RSA, and any negotiations thereof, and all exhibits and 

appendices to the RSA, including, without limitation, with respect to the Voting Proxy, the 

Standstill Agreement, and the Charters of the Special Restructuring Committee. 

REQUEST NO. 21:  

 All Documents relating to the Lenders’ valuation of the Debtors’ business, or any part 

thereof, or any asset or assets of the Debtors. 

REQUEST NO. 22: 

 All Documents related to the Special Restructuring Committee and its members as 

composed pursuant to the RSA, including its exhibits and appendices. 
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REQUEST NO. 23: 

 All Documents related to any business plans, forecasts, analyses made or performed by 

any Lender with respect to the transactions contemplated by the RSA, or with respect to 

alternative transactions. 

REQUEST NO. 24: 

 All Documents relating to terms, proposals, and/or offers made by Insight Equity to the 

Debtors and/or Lenders with respect to a purchase of lender indebtedness or any recapitalization 

and/or financial restructuring of the Debtors. 

REQUEST NO. 25: 

 All Documents relating to HPS’s purchase of the indebtedness of PNC Bank, including, 

but not limited to, all communications, reports, and presentations. 

REQUEST NO. 26: 

 All documents referenced in Document Requests 1-25 prepared for, in reference to, or 

shared with Insight Equity, whether inclusive or exclusive of the Debtors, whether internal or 

external. 

 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS  
TO EUGENE I. DAVIS  

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC,, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 
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persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or the non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means Eugene I. Davis in his individual and respective 

capacities as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

 All Documents relating to the relationship of any Special Restructuring Committee 

member with any Lender prior to, or after, entering into the RSA, including any discussions with 

any Lender with respect to serving on such Special Restructuring Committee, as provided in the 

RSA. 

REQUEST NO. 2: 

 All Documents relating to the Special Restructuring Committee’s role, function, and 

fiduciary duties to the bankruptcy estates of the Debtors, including Mr. Davis in his individual 

and respective capacities as both Director of the Debtor and a member of the Special 

Restructuring Committee, including with respect to the Special Restructuring Committee’s 

charters and/or role with respect to the RSA. 
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REQUEST NO. 3: 

 All Documents relating to any representations made by any legal counsel to Mr. Davis 

and/or the Special Restructuring Committee with respect to the RSA, including any exhibits or 

appendices thereto, and the reasons or factors considered with respect as to why the Special 

Restructuring Committee did not have its own counsel, distinct from and/or in addition to the 

Debtors’ and Lenders’ counsel, with respect to the RSA, including with respect to the terms of 

the Debtors’ relinquishment of control of any transaction under the RSA to the Special 

Restructuring Committee. 

REQUEST NO. 4: 

 All Documents relating to minutes of the Special Restructuring Committee from its 

creation through the date hereof.  

REQUEST NO. 5: 

 All Documents, including all communications: (i) between Mr. Davis and HPS, including  

any documents or communications concerning business dealings unrelated to the Debtors; and 

(ii) Mr. Davis and Insight Equity, including any documents or communications concerning 

business dealings unrelated to the Debtors. 

REQUEST NO. 6: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 
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Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 7: 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 

and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 
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e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;   

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;   

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;   

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) All Documents related to breaches, repairs, and/or inspections related to the San 

Antonio Plan.  

n) All Documents related to breaches, repairs, and/or inspections related to the 

Oklahoma Project. 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS  
TO WILLIAM L. TRANSIER 

 
Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 
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persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or the non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means William L. Transier in his individual and respective 

capacities as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive documents 

that are received, discovered, or created after any of your responses to these Document Requests, 
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or that are otherwise within your possession, custody, or control (or within the possession, 

custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or separated 

from other documents, whether by inclusion of binders, files, subfiles, or by use of dividers, tabs, 

or any other method, shall be left so segregated or separated when produced in response to these 

Document Requests.  If no document exists that is responsive to a particular request, you shall so 

state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

 All Documents relating to the relationship of any Special Restructuring Committee 

member with any Lender prior to, or after, entering into the RSA, including any discussions with 

any Lender with respect to serving on such Special Restructuring Committee, as provided in the 

RSA. 

REQUEST NO. 2: 

 All Documents relating to the Special Restructuring Committee’s role, function, and 

fiduciary duties to the bankruptcy estates of the Debtors, including Mr. Transier in his individual 

and respective capacities as both Director of the Debtor and a member of the Special 

Restructuring Committee, including with respect to the Special Restructuring Committee’s 

charters and/or role with respect to the RSA. 
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REQUEST NO. 3: 

 All Documents relating to any representations made by any legal counsel to Mr. Transier 

and/or the Special Restructuring Committee with respect to the RSA, including any exhibits or 

appendices thereto, and the reasons or factors considered with respect as to why the Special 

Restructuring Committee did not have its own counsel, distinct from and/or in addition to the 

Debtors’ and Lenders’ counsel, with respect to the RSA, including with respect to the terms of 

the Debtors’ relinquishment of control of any transaction under the RSA to the Special 

Restructuring Committee. 

REQUEST NO. 4: 

 All Documents relating to minutes of the Special Restructuring Committee from its 

creation through the date hereof.  

REQUEST NO. 5: 

 All Documents, including all communications: (i) between Mr. Transier and HPS, 

including  any documents or communications concerning business dealings unrelated to the 

Debtors; and (ii) Mr. Transier and Insight Equity, including any documents or communications 

concerning business dealings unrelated to the Debtors. 

REQUEST NO. 6: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 
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Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 7: 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 

and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 
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e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;   

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;   

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;   

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) All Documents related to breaches, repairs, and/or inspections related to the San 

Antonio Plan.  

n) All Documents related to breaches, repairs, and/or inspections related to the 

Oklahoma Project. 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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CERTIFICATE OF SERVICE 
 

I, Aaron H. Stulman, hereby certify that on this 22nd day of August 2019, I caused a true 

and correct copy of the foregoing Motion of Official Committee Of Unsecured Creditors for an 

Order, Pursuant to Section 105(a) of the Bankruptcy Code, Bankruptcy Rule 2004, and Local 

Bankruptcy Rule 2004-1, Authorizing and Directing the Examination of the Debtors and Certain 

Third Parties to be served upon the parties on the attached serve list via first class mail, postage 

pre-paid. 

 

/s/ Aaron H. Stulman     
      Aaron H. Stulman (DE Bar No. 5807) 
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Baker Botts LLP 
Omar J. Alaniz, Esq. 

2001 Ross Avenue Suite 900 
Dallas, TX 75201-2980 

 

Bayard, P.A. 
Evan T. Miller, Esq. 

Sophie E. Macon, Esq. 
600 N. King Street, Suite 400 

Wilmington, DE 19801 

 

BMT Consulting Group, LLC 
Attn: Paul McCarthy 
36 Redwood Drive 
Butte, MT 59701 

Buchalter, A Professional Corporation 
Shawn M. Christianson, Esq. 
55 Second Street, 17th Floor 

San Francisco, CA 94105-3493 

 

Caldwell East & Finlayson PLLC 
Zachary J. Fanucchi 

700 N. St. Mary’s Street, Suite 1825 
San Antonio, TX 78205 

 

Cole Schotz P.C. 
Daniel F.X. Geoghan, Esq. 

Matthew V. Dunn, Esq. 
1325 Avenue of the Americas, 19th Floor 

New York, NY 10019 

Cole Schotz P.C. 
Michael D. Warner, Esquire 

301 Commerce Street, Suite 1700 
Fort Worth, TX 76102 

 

Cole Schotz P.C. 
Patrick J. Reilley, Esquire 

500 Delaware Avenue, Suite 1410 
Wilmington, DE 19801 

 

Cullen and Dykman LLP 
Matthew G. Roseman, Esq. 

100 Quentin Roosevelt Boulevard 
Garden City, NY 11530-4850 

Cullen and Dykman LLP 
Michelle McMahon, Esq. 

44 Wall Street 
New York, NY 10005-2407 

 

Davis & Santos P.C. 
Caroline Newman Small, Esquire 

Santos Vargas, Esquire 
719 S. Flores Street 

San Antonio, TX 78204 

 

Delaware Attorney General 
Matthew Denn 

Carvel State Office Building 
820 N French St 

Wilmington, DE 19801 

Delaware Dept of Justice 
Attn Bankruptcy Dept 
820 N French St 6th Fl 
Wilmington, DE 19801 

 

Delaware Secretary of State 
Franchise Tax 

401 Federal Street 
PO Box 898 

Dover, DE 19903 

 
Delaware State Treasury 

820 Silver Lake Blvd., Suite 100 
Dover, DE 19904 

Duane Morris LLP 
Jarret P. Hitchings, Esq. 

222 Delaware Avenue, Suite 1600 
Wilmington, DE 19801-1659 

 

Emerge Energy Services LP 
Attn: Bryan Gaston 

5600 Clearfork Main St. Ste 400 
Fort Worth, TX 76109 

 

Greenbrier Leasing Company, LLC 
Attn: John Lawrence 

One Centerpointe Drive, Suite 200 
Lake Oswego, OR 97035 

HPS Investment Partners, LLC, as Agent 
Brett Pertuz 

40 West 57th Street, 33rd Floor 
New York, NY 10019 

 

Hunton Andrews Kurth LLP 
Attn Timothy A. (“Tad”) Davidson II 

600 Travis Street, Suite 4200 
Houston, TX 77002 

 

Internal Revenue Service 
Attn Susanne Larson 

31 Hopkins Plz Rm 1150 
Baltimore, MD 21201 

Internal Revenue Service 
Centralized Insolvency Operation 

PO Box 7346 
Philadelphia, PA 19101-7346 

 

Internal Revenue Service 
Centralized Insolvency Operation 

2970 Market St 
Philadelphia, PA 19104 

 

Iron Mountain Trap Rock Co. 
Attn: Dale Hoette 

2320 Creve Coeur Mill Road 
Maryland Heights, MO 63043 

Latham & Watkins LLP 
Keith A. Simon, Esq. 

Hugh K. Murtagh, Esq. 
Liza L. Burton, Esq. 
885 Third Avenue 

New York, NY 10022-4834 

 

Linebarger Goggan Blair & Sampson, LLP 
Don Stecker 

711 Navarro Street, Ste 300 
San Antonio, TX 78205 

 

Kurzman Carson Consultants 
Michael Paque 

222 N Pacific Coast Highway, Suite 300 
El Segundo, CA 90245 
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Linebarger Goggan Blair & Sampson, LLP 
Elizabeth Weller 

2777 N. Stemmons Freeway Suite 1000 
Dallas, TX 75207 

 

Mccreary, Veselka, Bragg & Allen, P.C. 
Tara LeDay 

P.O. Box 1269 
Round Rock, TX 78680 

 

Monzack Mersky Mclaughlin & Browder, P.A. 
Rachel B. Mersky 

Brian J. McLaughlin 
1201 N. Orange Street, Suite 400 

Wilmington, DE 19801 

Office of the United States Trustee Delaware 
Juliet M. Sarkessian 
844 King St Ste 2207 

Lockbox 35 
Wilmington, DE 19801 

 

Pachulski Stang Ziehl & Jones LLP 
Laura Davis Jones, Esq. 
Timothy P. Cairns, Esq. 

919 N. Market Street, 17th Floor 
P O Box 8705 

Wilmington, DE 19801 

 

Pepper Hamilton LLP 
David B. Stratton, Esq. 

Hercules Plaza 
1313 N. Market Street, Suite 5100 

P.O. Box 1709 
Wilmington, DE 19899-1709 

Richards, Layton & Finger 
John H. Knight, Esq. 
Paul N. Heath, Esq. 
One Rodney Square 

920 North King Street 
Wilmington, DE 19801 

 

Ruder Ware, L.L.S.C. 
John D. Leary, Esq. 

402 Graham Avenue 
P.O. Box 187 

Eau Claire, WI 54702 

 

Saul Ewing Arnstein & Lehr LLP 
Lucian B. Murley, Esquire 

1201 N. Market Street, Suite 2300 
P.O. Box 1266 

Wilmington, DE 19899 

Securities & Exchange Commission 
G Jeffrey Boujoukos Regional Director 

1617 JFK Boulevard Ste 520 
Philadelphia, PA 19103 

 

Securities & Exchange Commission 
Secretary of the Treasury 

100 F St NE 
Washington, DC 20549 

 

Securities & Exchange Commission NY Office 
Marc Berger Regional Director 

Brookfield Place 
200 Vesey St, Ste 400 

New York, NY 10281-1022 

Sullivan Hazeltine Allinson LLC 
Elihu E. Allinson III, Esq. 

901 North Market Street, Suite 1300 
Wilmington, DE 19801 

 

The Andersons, Inc. an Ohio Corporation 
Attn: Sean Hankinson 

1947 Briarfield Boulevard 
Maumee, OH 43537 

 

Trinity Industries Leasing Company 
Attn: Scott Ewing 

2525 N. Stemmons Freeway 
Dallas, TX 75207 

Union Pacific Railroad Company 
Tonya W. Conley and Lila L. Howe 
1400 Douglas Street, STOP 1580 

Omaha, NE 68179 

 

US Attorney for Delaware 
David C. Weiss 

1007 Orange St Ste 700 
PO Box 2046 

Wilmington, DE 19899-2046 

 

Vedder Price 
Douglas J. Lipke and Allison B. Hudson 

222 N. LaSalle Street 
Chicago, IL 60601 

Vinson & Elkins LLP 
Steven M. Abramowitz 

666 Fifth Avenue, 26th Floor 
New York, NY 10103-0040 

 

Weil, Gotshal & Manges LLP 
Matthew S. Barr 

David N. Griffiths, Candace M. Arthur, and 
Alexander Condon 
767 Fifth Avenue 

New York, NY 10153 

 

Weld Riley, S.C. 
William E. Wallo, Esq. 

3624 Oakwood Hills Parkway 
Eau Claire, WI 54701 

Young Conaway Stargatt & Taylor, LLP 
Sean M. Beach 

Andrew L. Magaziner 
Betsy L. Feldman 
Rodney Square 

1000 North King Street 
Wilmington, DE 19801 

 

Dickinson Wright PLLC 
James A. Plemmons, Esq. 
Michael L. Dallaire, Esq. 

500 Woodward Avenue, Suite 4000 
Detroit, MI 48226 

 

Womble Bond Dickinson (US) LLP 
Matthew P. Ward, Esq, 

Morgan L. Patterson, Esq. 
1313 North Market Street, Suite 1200 

Wilmington, DE 19801 
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Subpoena for Rule 2004 Examination Directed to Ted W. Beneski 

Case 19-11563-KBO    Doc 377-2    Filed 09/16/19    Page 2 of 339



B2540 (Form 2540 – Subpoena for Rule 2004 Examination) (12/15)  

UNITED STATES BANKRUPTCY COURT 
_______________________________________ District of ___________________________________________ 

 
In re __________________________________________ 

Debtor 

 
Case No. _____________________  
 
Chapter ______________  
 

 
SUBPOENA FOR RULE 2004 EXAMINATION 

 
To:  ________________________________________________________________________________________ 

(Name of person to whom the subpoena is directed) 
 

 

  Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at an examination 

under Rule 2004, Federal Rules of Bankruptcy Procedure.  A copy of the court order authorizing the examination is attached.  

PLACE  
 
 
 
 

DATE AND TIME 

 

The examination will be recorded by this method:  ___________________________________________________________ 
 

  Production: You, or your representatives, must also bring with you to the examination the following documents, 
electronically stored information, or objects, and must permit inspection, copying, testing, or sampling of the material:  

 

 

 
 

The following provisions of Fed. R. Civ. P. 45, made applicable in bankruptcy cases by Fed. R. Bankr. P. 9016, are 
attached – Rule 45(c), relating to the place of compliance; Rule 45(d), relating to your protection as a person subject to a 
subpoena; and Rule 45(e) and 45(g), relating to your duty to respond to this subpoena and the potential consequences of not 
doing so. 
 
Date:  _____________    
 CLERK OF COURT                                                                

 
 
________________________ 
Signature of Clerk or Deputy Clerk 

 
 
OR    

                                                                
 
 
________________________ 

Attorney’s signature 
 

 
The name, address, email address, and telephone number of the attorney representing (name of party)       
____________________________  ,  who issues or requests this subpoena, are:  

 

 

 

Notice to the person who issues or requests this subpoena 

If this subpoena commands the production of documents, electronically stored information, or tangible things, or the 

inspection of premises before trial, a notice and a copy of this subpoena must be served on each party before it is served on 

the person to whom it is directed.  Fed. R. Civ. P. 45(a)(4).  
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Mr. Ted W. Beneski

✔

Kilpatrick, Townsend & Stockton LLP
1114 Avenue of the Americas, 21st Floor
New York, New York 10019
Attn: David M. Posner, Esq.

TBD

Videography and/or Stenography

September 11, 2019

/s/ L. Katherine Good

The Official Committee of Unsecured Creditors

Potter Anderson & Corroon LLP, 1313 N. Market Street, 6th Floor, Wilmington, Delaware 19801, ATTN: L. Katherine Good, Esq., kgood@potteranderson.com



B2540 (Form 2540 – Subpoena for Rule 2004 Examination) (Page 2) 

 

PROOF OF SERVICE 
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.) 

I received this subpoena for (name of individual and title, if any): ______________________________________________  

on (date) __________ . 

 

 I served the subpoena by delivering a copy to the named person as follows: ____________________________________ 

___________________________________________________________________________________________________ 

__________________________________ on (date) ___________________ ; or  

 

 I returned the subpoena unexecuted because:  ____________________________________________________________ 

___________________________________________________________________________________________________ 

 

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also tendered to the 
witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of  $ _______________________ . 

 
My fees are $ _________ for travel and $_________ for services, for a total of $_________ . 

 
 
I declare under penalty of perjury that this information is true and correct. 
 

Date:  _______________ 
 
 
 
 
 

 
________________________________________________ 

Server’s signature 
 

________________________________________________ 
Printed name and title 

 
 
________________________________________________ 

Server’s address 
 
 
Additional information concerning attempted service, etc.: 
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✔ Mr. Ted W. Beneski

c/o Hunton Andrews Kurth LLP, 600 Travis Street, Houston, Texas 77002, ATTN: Timothy A. Davidson II
via Electronic Mail and Overnight Delivery via Federal Express September 11, 2019

September 11, 2019
/s/ L. Katherine Good

L. Katherine Good, Attorney

Potter Anderson & Corroon LLP, 1313 N. Market Street, 6th Floor, Wilmington, Delaware 19801
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Federal Rule of Civil Procedure 45(c), (d), (e), and (g) (Effective 12/1/13) 

(made applicable in bankruptcy cases by Rule 9016, Federal Rules of Bankruptcy Procedure) 
 

 (c) Place of compliance. 
 
   (1) For a Trial, Hearing, or Deposition. A subpoena may command a 
person to attend a trial, hearing, or deposition only as follows: 
      (A) within 100 miles of where the person resides, is employed, or 
regularly transacts business in person; or  
      (B) within the state where the person resides, is employed, or regularly 
transacts business in person, if the person  
         (i) is a party or a party’s officer; or 
         (ii) is commanded to attend a trial and would not incur substantial 
expense. 

 
   (2) For Other Discovery. A subpoena may command: 
      (A) production of documents, or electronically stored information, or 
things at a place within 100 miles of where the person resides, is employed, 
or regularly transacts business in person; and 
      (B) inspection of premises, at the premises to be inspected. 
 

(d) Protecting a Person Subject to a Subpoena; Enforcement. 
 

(1) Avoiding Undue Burden or Expense; Sanctions. A party or 
attorney responsible for issuing and serving a subpoena must take 
reasonable steps to avoid imposing undue burden or expense on a person 
subject to the subpoena. The court for the district where compliance is 
required must enforce this duty and impose an appropriate sanction — 
which may include lost earnings and reasonable attorney's fees — on a 
party or attorney who fails to comply. 

 
   (2) Command to Produce Materials or Permit Inspection. 
      (A) Appearance Not Required. A person commanded to produce 
documents, electronically stored information, or tangible things, or to 
permit the inspection of premises, need not appear in person at the place of 
production or inspection unless also commanded to appear for a deposition, 
hearing, or trial. 
      (B) Objections. A person commanded to produce documents or tangible 
things or to permit inspection may serve on the party or attorney designated 
in the subpoena a written objection to inspecting, copying, testing or 
sampling any or all of the materials or to inspecting the premises — or to 
producing electronically stored information in the form or forms requested. 
The objection must be served before the earlier of the time specified for 
compliance or 14 days after the subpoena is served. If an objection is made, 
the following rules apply: 
         (i) At any time, on notice to the commanded person, the serving party 
may move the court for the district where compliance is required for an 
order compelling production or inspection. 
         (ii) These acts may be required only as directed in the order, and the 
order must protect a person who is neither a party nor a party's officer from 
significant expense resulting from compliance. 

 
   (3) Quashing or Modifying a Subpoena. 
      (A) When Required. On timely motion, the court for the district where 
compliance is required must quash or modify a subpoena that: 
         (i) fails to allow a reasonable time to comply;  
         (ii) requires a person to comply beyond the geographical limits 
specified in Rule 45(c); 
         (iii) requires disclosure of privileged or other protected matter, if no 
exception or waiver applies; or 
         (iv) subjects a person to undue burden. 
      (B) When Permitted. To protect a person subject to or affected by a 
subpoena, the court for the district where compliance is required may, on 
motion, quash or modify the subpoena if it requires: 
         (i) disclosing a trade secret or other confidential research, 
development, or commercial information; or 
 

         (ii) disclosing an unretained expert's opinion or information that does 
not describe specific occurrences in dispute and results from the expert's 
study that was not requested by a party. 
      (C) Specifying Conditions as an Alternative. In the circumstances 
described in Rule 45(d)(3)(B), the court may, instead of quashing or 
modifying a subpoena, order appearance or production under specified 
conditions if the serving party: 
          (i) shows a substantial need for the testimony or material that cannot 
be otherwise met without undue hardship; and 
          (ii) ensures that the subpoenaed person will be reasonably 
compensated. 
 
(e) Duties in Responding to a Subpoena. 
 
   (1) Producing Documents or Electronically Stored Information. These 
procedures apply to producing documents or electronically stored 
information: 
      (A) Documents. A person responding to a subpoena to produce 
documents must produce them as they are kept in the ordinary course of 
business or must organize and label them to correspond to the categories in 
the demand. 
      (B) Form for Producing Electronically Stored Information Not 
Specified. If a subpoena does not specify a form for producing 
electronically stored information, the person responding must produce it in 
a form or forms in which it is ordinarily maintained or in a reasonably 
usable form or forms. 
      (C) Electronically Stored Information Produced in Only One Form. The 
person responding need not produce the same electronically stored 
information in more than one form. 
      (D) Inaccessible Electronically Stored Information. The person 
responding need not provide discovery of electronically stored information 
from sources that the person identifies as not reasonably accessible because 
of undue burden or cost. On motion to compel discovery or for a protective 
order, the person responding must show that the information is not 
reasonably accessible because of undue burden or cost. If that showing is 
made, the court may nonetheless order discovery from such sources if the 
requesting party shows good cause, considering the limitations of Rule 
26(b)(2)(C). The court may specify conditions for the discovery. 
 
   (2) Claiming Privilege or Protection. 
      (A) Information Withheld. A person withholding subpoenaed 
information under a claim that it is privileged or subject to protection as 
trial-preparation material must: 
         (i) expressly make the claim; and 
         (ii) describe the nature of the withheld documents, communications, 
or tangible things in a manner that, without revealing information itself 
privileged or protected, will enable the parties to assess the claim. 
      (B) Information Produced. If information produced in response to a 
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any party that 
received the information of the claim and the basis for it. After being 
notified, a party must promptly return, sequester, or destroy the specified 
information and any copies it has; must not use or disclose the information 
until the claim is resolved; must take reasonable steps to retrieve the 
information if the party disclosed it before being notified; and may  
promptly present the information under seal to the court for the district 
where compliance is required for a determination of the claim. The person 
who produced the information must preserve the information until the claim 
is resolved. 
… 
(g) Contempt. The court for the district where compliance is required – and 
also, after a motion is transferred, the issuing court – may hold in contempt 
a person who, having been served, fails without adequate excuse to obey 
the subpoena or an order related to it. 
 

 
For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013) 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

  Debtors.1 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

Re: Docket No. 246 

ORDER GRANTING MOTION OF OFFICIAL COMMITTEE OF UNSECURED 

CREDITORS FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE 

BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 

RULE 2004-1, AUTHORIZING AND DIRECTING THE PRODUCTION OF 

DOCUMENTS AND THE EXAMINATION OF  

THE DEBTORS AND CERTAIN THIRD PARTIES 

Upon the motion of the Official Committee of Unsecured Creditors of Emerge Energy 

Services, LP (the “Committee”) pursuant to section 105(a) of the Bankruptcy Code, Rule 2004 of 

the Federal Rules of Bankruptcy Procedures, and Local Rule 2004-1 of the United States 

Bankruptcy Court for the District of Delaware, filed on August 22, 2019 seeking the entry of an 

order directing the examination of the Debtors, certain third parties and individuals, and the 

production of documents (the “Motion”),2 and this matter being a core proceeding pursuant to 28 

U.S.C.§ 157(b)(2)(B); and upon consideration of the Motion and the consent to the terms of this 

Order by the parties listed in the fifth decretal paragraph; and due and proper notice of the 

Motion having been given, it is hereby  

                                                           
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 

Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

2 Capitalized terms not otherwise defined in this Order shall have the meaning given to them in the Motion. 
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ORDERED that the Motion is granted to the extent set forth herein; and it is 

further  

ORDERED that the Committee is authorized to issue and serve a subpoena to the 

Debtors, for the production of documents, electronically stored information or tangible things 

responsive to the Document Request, as negotiated with the Debtors since the filing of the 

Motion, attached hereto as Exhibit A; and it is further  

ORDERED that the Committee is authorized to issue and serve a subpoena on 

HPS for the production of documents, electronically stored information or tangible things 

responsive to the Document Request attached hereto as Exhibit B; and it is further  

ORDERED that the Committee is authorized to issue and serve a subpoena on 

Insight Equity, Mr. Eugene I. Davis, and Mr. William L. Transier for the production of 

documents, electronically stored information, or tangible things responsive to the Document 

Requests applicable to each of the above persons described in and attached to the Motion; and it 

is further 

ORDERED that the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier 

shall produce documents in accordance with the respective subpoenas served on them by the 

Committee, provided, however, that nothing herein abrogates a producing party’s right to object 

to any individual request.  Provided, however, that before seeking intervention from the Court on 

any such discovery dispute, the parties will first confer to try to resolve the dispute.  The 

documents for production shall be located through reasonable efforts and use of negotiated 

search terms, custodians, and date ranges.  Such documents will be produced on a rolling basis 

and substantially completed by September 18, 2019 with the producing parties using good faith 
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efforts to produce any remaining responsive documents as soon thereafter as practicable; and it is 

further 

ORDERED that HPS shall designate an informed representative to appear for oral 

examination as requested in the Motion; and it is further 

ORDERED that the Committee is authorized to issue and serve subpoenas for oral 

examinations on the Debtors, Insight Equity, and HPS, and on the individuals identified in the 

next ordering paragraph; and it is further 

ORDERED that Mr. Richard Shearer, Chief Executive Officer of the Debtors; Mr. 

Bryan M. Gaston, formerly Chief Restructuring Officer of the Debtors and now Restructuring 

Officer of the Debtors; Mr. Eugene I. Davis, independent director of the Debtors and one of the 

two members of the Special Restructuring Committee; Mr. William L. Transier, independent 

director of the Debtors and one of the two members of the Special Restructuring Committee;  

Mr. Ted W. Beneski, in his respective capacities as both Chief Executive officer 

of Insight Equity and Chairmen of the Board of Directors of the Debtors; and the HPS-

designated informed representative shall each appear for oral examination regarding the topics 

described in the Motion and the applicable Document Request, at a mutually acceptable date and 

location, regarding the topics described in the Motion and in the applicable Document Request, 

provided, however, that nothing herein abrogates witness’ rights to object to any individual topic 

of the oral examination, further provided, however, that before seeking intervention from the 

Court on any such discovery dispute, the parties will first confer to try to resolve the dispute; and 

it is further 
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ORDERED that the Court shall retain jurisdiction with respect to any matters, 

claims, rights or disputes arising from or related to the implementation of this Order or the 

subpoenas issued and served pursuant to this Order. 

KAREN B. OWENS
UNITED STATES BANKRUPTCY JUDGE

Dated: September 9th, 2019
Wilmington, Delaware
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

  Debtors.3 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 

FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO THE DEBTORS 

 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for Production 

of Documents (the “Document Requests”) in connection with the Debtors’ Disclosure Statement, 

dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and for all other purposes 

permitted by the Rules of Court.  The Committee hereby demands that the Debtors provide 

responses and produce documents in response to these requests by delivering all such responsive 

documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue of the Americas, 

21st Floor, New York, New York  10019, Attn: David M. Posner or to a mutually agreeable 

                                                           
3 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 

Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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alternative location, on a rolling basis, completing no later than September 12, 2019, or such other 

date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 

meaning ascribed to such terms in the Motion.  

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 

subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 
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k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 

electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 
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r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 
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ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means the Debtors as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 

Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   
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3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 

document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 
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shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 

8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. Except with respect to emails addressed in paragraph 10 below the , he dates 

covered by these Document Requests are January 1, 2017 through the August 22, 2019 unless 

otherwise specified in a Request. 

10. Unless otherwise specified in a particular Request, the dates covered by these 

Document Request for emails to be produced are August 1, 2017 through August 22, 2019 
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DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  

ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.   
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REQUEST NO. 4: 

All Documents related to any settlement between the Debtors and any creditor of, or 

claimant against, any of the Debtors within one year prior to the Petition Date that includes a 

provision wherein the creditor or claimant agrees to vote its unsecured claim in favor of a plan 

containing the treatment for unsecured creditors as set out in the RSA. 

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

Request withdrawn. 

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 

Case 19-11563-KBO    Doc 336-1    Filed 09/09/19    Page 10 of 19Case 19-11563-KBO    Doc 377-2    Filed 09/16/19    Page 20 of 339



10 
 

January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2017 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents, excluding emails, relating to or reflecting any valuation analyses 

and/or valuation reports, fairness opinions, solvency opinions, asset valuations, 

and solvency of the Debtors, including any methodology used to determine same, 

prepared by the Company, their advisors, and/or Insight Equity (time period—

January 1, 2016 to present); 

b) All Documents, excluding emails, relating to or reflecting any presentations to the 

Board of Directors or Special Restructuring Committee detailing valuation or debt 

capacity analyses prepared by the Company, their advisors and/or Insight Equity 

(time period—January 1, 2016 to present);  

c) All Documents, excluding emails, sufficient to identify the value, income, assets 

and liabilities of Emerge Energy, including Emerge Energy’s direct and indirect 

subsidiaries as of the Petition Date (time period—January 1, 2016 to present); 

d) All Documents, excluding emails, relating to or reflecting any analyses and/or 

reports on the Debtors’ debt capacity prepared by the Company, their advisors, 

and/or Insight Equity (time period—January 1, 2016 to present); 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 
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and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents, excluding emails, relating to or reflecting the Frac Sand Industry 

prepared by, on behalf of, or for the Debtors, including projections, forecasts, and 

analyses concerning sand producers and sand users; 

i) All Documents, excluding emails, relating to or reflecting analysis or reports of 

any chapter 11 bankruptcy transactions, including any market studies prepared by 

the Company, their advisors, and/or Insight Equity (time period—January 1, 2016 

to present); 

j) All Documents, excluding emails relating to or reflecting valuation analyses 

and/or reports prepared by the Company, their advisors and/or Insight Equity in 

connection with impairment testing (time period January 1, 2016 to present); 

k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 
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plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 

t) All documents relating to or reflecting any communications or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications;  

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable; and 

x) All Documents, excluding emails, relating to the sale of the fuel business by the 

Company, any private placement transaction regarding the Company, or any 

public offering regarding the Company (time period—January 1, 2016 to present). 
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REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii) 

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 

the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.  

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 
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Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  

REQUEST NO. 17: 

All Documents concerning any transfers or distributions equal to or in excess of $150,000 

in cash or other assets of such value to any Insiders or to any non-Insider holders of equity (time 

period--4 years prior to the Petition Date).  

REQUEST NO. 18: 

All Documents provided to Ankura by the Debtors or received from Ankura by the 

Debtors prior to the Petition Date. 

REQUEST NO. 19:  

All Documents relating to any forbearance agreements, the RSA, and any exhibits and 

appendices thereto, including with respect to any meetings or communications with any Lender 

or Lender representative during, or prior to, any forbearance periods under any forbearance 

agreement. 
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REQUEST NO. 20:  

All Documents relating to any communication, direction, or instruction by any Lender to 

the Debtors or a Debtor representative regarding the conduct of the Debtors’ business, any 

business plan of the Debtors, the use of cash (including payments to any third party), the 

acquisition or disposition of any asset, and negotiations with any railcar or other lessor of assets 

to the Debtors. 

REQUEST NO. 21:  

All Documents relating to any communications, reports, or presentations of any kind by 

the Debtors, or any other person on the Board of Directors of the Debtors, or member of any 

such Board of Directors, to any Lender, or to Insight Equity with respect to Document Requests 

Nos. 19 & 20. 

REQUEST NO. 22: 

 All Documents relating to any terms or proposals for any debt and/or equity restructuring 

or recapitalization between the Debtors and the Lenders. 

REQUEST NO. 23: 

All Documents relating to any terms or proposals to the Debtors, or any Board of 

Directors of the Debtors, from any non-Lender Person regarding any business combination, debt 

and/or equity infusion. 

REQUEST NO. 24:  

 All Documents relating to the Special Restructuring Committee and its duties and/or roles, 

from its creation under the RSA to the present, including its fiduciary duties after the 

Petition Date. 
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REQUEST NO. 25:   

 All Documents relating to why the Special Restructuring Committee did not and does not 

have its own independent legal counsel, distinct from and/or in addition to the Debtors’ and 

Lenders’ counsel, with respect to negotiations concerning the RSA, including all exhibits and 

appendices thereto. 

REQUEST NO. 26: 

 All Documents concerning the current tax basis in Debtors for Insight  

Equity, and any other equity holders, and all workpapers supporting such tax basis numbers. 

 REQUEST NO. 27: PRESENTLY TABLED, BUT NOT WITHDRAWN (9-5-19) 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 

and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 

e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;  

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 
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g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;  

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;  

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) Request withdrawn.  

n) Request withdrawn. 

 

THE ABOVE REVISED REQUESTS REFLECT THE COMMITTEE OF UNSECURED 

CREDITORS’ REQUESTED DISCOVERY AS OF 9/5/2019, SUBJECT TO AND 

WITHOUT WAIVING ANY RIGHTS OR OBJECTIONS. 

[Remainder of Page Intentionally Left Blank] 
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Dated:  September 6, 2019 

 Wilmington, Delaware 
POTTER ANDERSON & CORROON LLP 

 

/s/ Aaron H. Stulman      

Jeremy W. Ryan (DE Bar No. 4057) 

Christopher M. Samis (DE Bar No. 4909) 

L. Katherine Good (DE Bar No. 5101) 

Aaron H. Stulman (DE Bar No. 5807) 

1313 North Market Street, Sixth Floor 

P.O. Box 951 

Wilmington, DE  19801 

Telephone:  (302) 984-6000 

Facsimile:  (302) 658-1192 

Email: jryan@potteranderson.com 

 csamis@potteranderson.com 

 kgood@potteranderson.com 

 astulman@potteranderson.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Todd C. Meyers (admitted pro hac vice) 

David M. Posner (admitted pro hac vice) 

Kelly Moynihan (admitted pro hac vice) 

The Grace Building 

1114 Avenue of the Americas 

New York, NY  10036 

Telephone:  (212) 775-8700 

Facsimile:  (212) 775-8800 

Email:  tmeyers@kilpatricktownsend.com 

  dposner@kilpatricktownsend.com 

  kmoynihan@kilpatricktownsend.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Lenard M. Parkins (admitted pro hac vice) 

700 Louisiana Street, Suite 4300 

Houston, TX  77002 

Telephone:  (281) 809-4100 

Facsimile:  (281) 929-0797 

Email:  lparkins@kilpatricktownsend.com 

 

Counsel to the Official Committee of Unsecured Creditors 

of Emerge Energy Services LP, et al.  
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

  Debtors.4 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 

FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO HPS 

 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for Production 

of Documents (the “Document Requests”) in connection with the Debtors’ Disclosure Statement, 

dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and for all other purposes 

permitted by the Rules of Court.  The Committee hereby demands that HPS Investment Partners, 

LLC provide responses and produce documents in response to these requests by delivering all such 

responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue of the 

Americas, 21st Floor, New York, New York  10019, Attn: Jonathan E. Polonsky or to a mutually 

                                                           
4 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 

Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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agreeable alternative location, on a rolling basis, completing no later than September 12, 2019, or 

such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 

meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day Pleadings 

[ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as necessary 

to bring within the scope of the discovery request all responses that might otherwise 

be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, Chief Executive Officer of Insight Equity. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of the Company or any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 

subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC (2511), 

Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 
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behalf of the foregoing entities or individuals referenced in this definition, whether 

prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge Energy 

Services GP LLC (4683), Emerge Energy Services Operating LLC (2511), Superior 

Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation 

(9875), and any affiliates, advisors, agents, attorneys, accountants, consultants, 

officers, directors, employees, experts, investment bankers, professionals, 

representatives, and other persons acting, or who have acted, on behalf of the 

foregoing entities or individuals referenced in this definition, including Ankura 

when acting, or who have acted on behalf of the Debtors in any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to this 

proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, including 

but not limited to, any kind of written, audio, or graphic matter, however produced 

or reproduced, whether or not sent or received, including, but not limited to, 

writings, communications, contracts, reports, lists, presentations, pro formas, 

analyses, spreadsheets, correspondence, memoranda, e-mail and electronically 

stored documents, recordings, telephone records, notes, charts, graphs, drawings, 

photographs, telephone records, voice mail, audio and video recordings, data 

compilations, computer databases, records, and any information generated or stored 

in electronic form.  In producing any document in response to any of the Document 

Requests, you shall produce (i) all drafts of any responsive documents, and (ii) all 

marked, annotated, or non-identical copies of any responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 
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who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or individuals 

referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the Notes 

Purchase Agreement, dated as of January 5, 2018, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear of 

any Liens or security interests as of the Petition Date. 
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ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means HPS as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

11. These Document Requests are continuing requests pursuant to Federal Rule of Civil 

Procedure 26(e).  You shall supplement any production of documents made in response to any of 

the following Document Requests and produce promptly any and all responsive documents that 

are received, discovered, or created after any of your responses to these Document Requests, or 

that are otherwise within your possession, custody, or control (or within the possession, custody, 

or control of anyone acting on your behalf). 

12. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction.   

13. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

14. If any documents are withheld from production on the alleged grounds of privilege 

or immunity (whether under common law, statute, or otherwise), you shall comply with Federal 

Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from production 

in a written privilege log that provides:  (a) the identity of each person who prepared and/or signed 

the document; (b) the identity of each person designated as an addressee; (c) the identity of each 
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person who received any copy of the document; (d) the date of the document; (e) the subject matter 

of the document; (f) the type or nature of the document; and (g) the basis for withholding the 

document. 

15. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 

document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, and 

the person performing the redaction or alteration.  Any redaction must be clearly visible on the 

redacted documents. 

16. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

17. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other notation 

or any omission, shall constitute a separate document and must be produced, whether or not the 

original of such a document is within your possession, custody, or control.  A request for any 
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document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 

18. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or separated 

from other documents, whether by inclusion of binders, files, subfiles, or by use of dividers, tabs, 

or any other method, shall be left so segregated or separated when produced in response to these 

Document Requests.  If no document exists that is responsive to a particular request, you shall so 

state in writing. 

19. The dates covered by these Document Requests are September 1, 2018 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents concerning (i) any valuation of the Debtors or any Debtor’s asset prepared 

by, relied upon, or reviewed by You, and the methodology used to determine same; and (ii) the 

solvency or insolvency of any of the Debtors.  

REQUEST NO. 2: 

All Documents sufficient to identify the value, income, assets and liabilities, separately, of 

Emerge Energy and each of Emerge Energy’s direct and indirect subsidiaries as of the Petition 

Date.  
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REQUEST NO. 3: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, and any documents related to the perfection of any liens 

claimed by the Lenders against the Debtors or their assets.  

REQUEST NO. 4: 

All Documents sufficient to identify any claims for relief, rights of action, causes of action, 

or potential litigation claims of the Debtors as of the Petition Date or arising after the Petition Date 

in or on which Lenders assert a perfected Lien. 

REQUEST NO. 5: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  

ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs 

production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.   

REQUEST NO. 6: 

All Documents relating to Your determination or assessment of the value, merit or lack 

thereof of any actual or proposed settlement of claims between the Debtors and any Rail Car Lessor 
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or other creditor, or claimant with a claim of $5 million or more against, any of the Debtors within 

one year prior to the Petition Date.  

REQUEST NO. 7: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, preliminary plans of reorganization or 

restructuring support agreements prepared by, reviewed or considered by You, including under the 

Plan of Reorganization or any modification thereof. 

REQUEST NO. 8: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors prepared by, reviewed or considered by You after January 1, 2018.  

REQUEST NO. 9: 

Any drafts of or work papers for any discounted cash flow analysis of the Debtors prepared 

by, reviewed or considered by You after January 1, 2018.  

REQUEST NO. 10: 

Any drafts of or work papers prepared by, considered or reviewed by You for any frac sand 

business including comparable company analysis to the Debtors.  

REQUEST NO. 11: 

Any drafts of or work papers prepared by, reviewed or considered by You for any precedent 

transaction analysis of the Debtors after January 1, 2018, including any documents concerning 

potential, possible, considered, or rejected precedent transactions.  

REQUEST NO. 12: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof.  
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REQUEST NO. 13: 

All Documents provided to You by the Debtors or any Director of the Debtors, in 

connection with any meeting of the Debtors’ Board of Directors, or any committee, special 

committee or subcommittee thereof, taken or held between September 1, 2018 and the date hereof 

concerning (i) the RSA and the creation of the Special Restructuring Committee or (ii) the 

relinquishment by the Board or the Debtors of any decision-making authority or control to the 

Special Restructuring Committee, including the composition (and the direction or control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 14: 

All notes taken by any person who attended (whether in person, telephonically, 

electronically, by video link or videoconference, or in any other manner) any meeting of the 

Debtors’ Board of Directors, or any committee, special committee or subcommittee thereof. 

REQUEST NO. 15: 

All Documents concerning the Frac Sand Industry prepared by, reviewed or considered by 

You including projections, forecasts, and analyses concerning sand producers and sand users.  

REQUEST NO. 16: 

All Documents prepared by, considered or reviewed by You after January 1, 2018 

concerning the Debtors’ capital structure, financial requirements and needs, budgets, cash 

requirements, financial projections, valuation, insolvency, the acquisition of, sales or potential 

sales of assets, actual or potential closing of facilities or discontinuance of operations of any 

facility, and potential financial restructurings or 363 sales, including all Documents set forth 

specifically below: 

a) All Documents, including communications with Insight Equity relating to the RSA 

or reflecting any other proposal for the restructuring of the Debtors, any valuation 
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analyses and/or valuation reports, fairness opinions, and asset valuation prepared 

by the Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of Directors 

or Special Restructuring Committee, reviewed by or considered by You detailing 

valuation or debt capacity analyses prepared by the Company, their advisors and/or 

Insight Equity;  

c) All Documents relating to or reflecting any analyses and/or reports on the Debtors’ 

debt capacity prepared by You or the Company, their advisors, and/or Insight 

Equity; 

d) All Documents relating to or reflecting valuation analyses of the Debtors and/or 

reports prepared by you or the Company, their advisors and/or Insight Equity in 

connection with impairment testing; 

e) All Documents relating to or reflecting any analyses performed by reviewed or 

considered by You in connection with the RSA, including any term sheets or 

proposals provided by Insight Equity, the Company and/or the Lenders, and any 

analyses conducted or presentations prepared in connection with any such term 

sheets or proposals; 

f) All Documents relating to or including any presentations or management reports 

that include key performance indicators, including but not limited to capex by 

location, maintenance capex by location, lease operating expenses by location, 

G&A, corporate expenses, abandonment programs or estimates, gathering and 

processing contract details, and prospectuses; 

g) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, carried 

interests and other rights, as applicable; 

h) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

i) All Documents relating to or reflecting the Company’s forecasts, including, but not 

limited to, asset appraisals, liquidity forecasts, cash-flow projections, business plan 

projections through 2021, audited sand reserve reports and information furnished 

to the reserve auditor for preparation of the sand reserve report or sand reserve 

databases and market studies; 

j) All Documents prepared by, reviewed or considered by You relating to or reflecting 

any industry reports or any other materials utilized in the formulation of the 

Company’s business plan; 
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k) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

l) All Documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar companies; 

m) All Documents relating to or reflecting any analyses of potential precedent 

transactions considered or reviewed by You related to the Company’s industry; 

n) All documents relating to or reflecting any communications or data provided by 

You to Ankura in connection with any valuation work that has been performed to 

date, whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject 

to Material Revision;” 

o) All Documents (i) relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and (ii) any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

p) All Documents relating to any analyses performed by the Company, or any other 

party in relation to any potential tort claims against any Person arising from or 

related to the San Antonio levee breach, including all related documents and 

communications; and 

q) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 17: 

All Documents concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration.  

REQUEST NO. 18: 

All Documents concerning in- and out-of-court restructuring alternatives explored, 

reviewed or considered by You regarding the Debtors from December 1, 2018, including, but not 

limited, to those referenced in paragraph 30 of the Gaston Declaration, through the Petition Date.  
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REQUEST NO. 19: 

All Documents concerning the Debtors’ negotiations with You or the Noteholders between 

December 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring. 

REQUEST NO. 20: 

All Documents reviewed or considered by You concerning the calculation by the Debtors 

of projections of future revenues, adjusted EBITDA, EBIT, depreciation and amortization, capital 

expenditures, net working capital, and unlevered free cash flow for use in discounted cash flow 

valuations of the Debtors as of January 1, 2018.  

REQUEST NO. 21: 

All Documents prepared, reviewed or considered by You concerning the liquidation 

analysis of the Debtors and estimated recoveries of creditor of the Debtors, including any drafts or 

preliminary analyses.  

REQUEST NO. 22: 

All Documents, including those exchanged with the Debtors or Lender(s), concerning the 

negotiation, structuring, terms and conditions of the RSA and all exhibits and appendices thereto, 

including, without limitation, the Voting Proxy, the Standstill Agreement, and the Charters of the 

Special Restructuring Committee. 

REQUEST NO. 23: 

All Documents prepared, reviewed or considered by You concerning proposals, 

negotiation, and terms and conditions concerning the treatment of the Noteholders under the RSA 

and Plan of Reorganization  
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REQUEST NO. 24: 

All Documents prepared, reviewed or considered by You concerning proposals, 

negotiations, and terms and conditions (i) concerning the treatment of general unsecured creditors 

or trade creditors under the Plan of Reorganization, including any communications prior to the 

Petition Date with any general unsecured creditor or trade creditor concerning its recovery under 

the Plan of Reorganization; and (ii) concerning the treatment of equity holders concerning their 

recoveries under the Plan of Reorganization, including any communications prior to the Petition 

Date with any equity holder concerning its recovery under the Plan of Reorganization, and 

including any documents or communications concerning the Special Restructuring Committee’s 

allocation of New Warrants between general unsecured and equity holders.  

REQUEST NO. 25: All Documents relating to any forbearance agreements between the Debtors 

and any Lender, without limitation, including all Documents relating to any meetings or 

undertakings provided for in any forbearance agreement. 

REQUEST NO. 26: 

 All Documents related to any business plans, forecasts, analyses made or performed by You 

or any Lender with respect to the transactions contemplated by the RSA, or with respect to 

alternative transactions. 

REQUEST NO. 27: 

 All Documents relating to terms, proposals, and/or offers made by Insight Equity to the 

Debtors, You and/or Lenders with respect to a purchase of lender indebtedness or any 

recapitalization and/or financial restructuring of the Debtors. 

REQUEST NO. 28: 
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 All Documents relating to HPS’s decision to purchase the indebtedness of PNC Bank, 

including communications, reports, and presentations related thereto. 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  September 6, 2019 

 Wilmington, Delaware 
POTTER ANDERSON & CORROON LLP 

 

/s/ Aaron H. Stulman     

Jeremy W. Ryan (DE Bar No. 4057) 

Christopher M. Samis (DE Bar No. 4909) 

L. Katherine Good (DE Bar No. 5101) 

Aaron H. Stulman (DE Bar No. 5807) 

1313 North Market Street, Sixth Floor 

P.O. Box 951 

Wilmington, DE  19801 

Telephone:  (302) 984-6000 

Facsimile:  (302) 658-1192 

Email: jryan@potteranderson.com 

 csamis@potteranderson.com 

 kgood@potteranderson.com 

 astulman@potteranderson.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Todd C. Meyers (admitted pro hac vice) 

David M. Posner (admitted pro hac vice) 

Kelly Moynihan (admitted pro hac vice) 

The Grace Building 

1114 Avenue of the Americas 

New York, NY  10036 

Telephone:  (212) 775-8700 

Facsimile:  (212) 775-8800 

Email:  tmeyers@kilpatricktownsend.com 

  dposner@kilpatricktownsend.com 

  kmoynihan@kilpatricktownsend.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Lenard M. Parkins (admitted pro hac vice) 

700 Louisiana Street, Suite 4300 

Houston, TX  77002 

Telephone:  (281) 809-4100 

Facsimile:  (281) 929-0797 

Email:  lparkins@kilpatricktownsend.com 

 

Counsel to the Official Committee of Unsecured Creditors 

of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

Hearing Date: September 5, 2019 at 10:00 a.m. (ET) 
Objection Deadline: August 29, 2019 at 4:00 p.m. (ET) 

 
MOTION OF OFFICIAL COMMITTEE OF UNSECURED CREDITORS  

FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE  
BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 
RULE 2004-1, AUTHORIZING AND DIRECTING THE EXAMINATION OF THE 

DEBTORS AND CERTAIN THIRD PARTIES  
 
 The Official Committee of Unsecured Creditors (the “Committee”) in the chapter 11 

cases of Emerge Energy Services, LP (“Emerge Energy,” and with its affiliated debtors-in-

possession, the “Debtors”), by and through its undersigned proposed counsel, Kilpatrick 

Townsend & Stockton LLP and Potter Anderson & Corroon LLP, hereby files this motion (the 

“Motion”),2 pursuant to section 105(a) of title 11 of the United States Code (the “Bankruptcy 

Code”), Rule 2004 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and 

Local Rule 2004-1 of the United States Bankruptcy Court for the District of Delaware (the 

“Local Rules”), seeking the entry of an order (the “Order”), substantially in the form annexed 

hereto as Exhibit A, directing (i) each of the Debtors, Insight Equity Management Company 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

2 Defined terms used in the Motion but not defined herein shall have the meaning ascribed to such terms in the First 
Day Declaration (defined below) or the Plan (defined below), as applicable. 
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LLC (collectively, with its affiliates and/or subsidiaries, “Insight Equity”), and HPS Investment 

Partners, LLC (collectively, with its affiliates and/or subsidiaries, “HPS”) to produce documents 

within their possession, custody, or control that are responsive to the applicable document 

requests attached as Annexes A, B, C, D, and E to the Order (each, a “Document Request” and, 

collectively, the “Document Requests”) by no later than September 12, 2019 at 12:00 p.m. 

(EST); (ii) Mr. Richard J. Shearer, Chief Executive Officer of the Debtors, Mr. Bryan M. Gaston, 

formerly Chief Restructuring Officer of the Debtors and now Restructuring Officer of the 

Debtors, Mr. Eugene I. Davis, Independent Director of the Debtors and one of two members of 

the Special Restructuring Committee (as defined below), Mr. William L. Transier, Independent 

Director of the Debtors and one of the two members of the Special Restructuring Committee, and 

Mr. Ted W. Beneski, in his respective capacities as both Chief Executive Officer of Insight 

Equity and Chairman of the Board of Directors of the Debtors, to appear for oral examination 

regarding the topics raised herein and in the applicable Document Requests; and (iii) HPS to 

designate an informed representative to appear for oral examination regarding the topics raised 

herein and in the applicable Document Requests. Oral examinations will be held at the offices of 

Kilpatrick Townsend & Stockton LLP, The Grace Building, 1114 Avenue of the Americas, New 

York, New York 10036, on: (i) September 25, 2019 beginning at 9:00 a.m. (EST) for Mr. Bryan 

M. Gaston; (ii) September 26, 2019 beginning at 9:00 a.m. (EST) for Mr. Eugene I. Davis; (iii) 

September 27, 2019 beginning at 9:00 a.m. (EST) for Mr. William L. Transier; (iv) October 1, 

2019 beginning at 9:00 a.m. (EST) for Mr. Ted W. Beneski; (v) October 2, 2019 beginning at 

9:00 a.m. (EST) for HPS’s informed representative; and (vi) October 3, 2019 beginning at 9:00 

a.m. (EST) for Mr. Richard J. Shearer.  In support of the Motion, the Committee respectfully 

represents as follows: 
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I. PRELIMINARY STATEMENT  

1. On or about April 18, 2019, the Debtors, their Prepetition Secured Lenders (who 

are also the DIP Lenders), and certain existing equity owners entered into a restructuring support 

agreement (the “RSA”) whereby those parties agreed upon the terms of a plan of reorganization 

and a methodology to control the implementation, prosecution, and confirmation of that plan in 

this Court.  Consistent with the RSA, and after development and approval by a newly-created 

“Special Restructuring Committee” composed of two directors hand-picked by the Prepetition 

Secured Lenders, the Debtors filed a proposed Plan containing, among other provisions, a 

miniscule-recovery “death trap” treatment for general unsecured creditors and, inexplicably, a 

recovery to existing equity.  Determining whether these provisions are legally supportable, 

whether the Debtors’ valuation, including potential recoveries from insurance proceeds, supports 

the Debtors’ proposed Plan, whether any breaches of the Debtors’ officers’ and directors’ 

fiduciary duties occurred, and whether potential lender liability or equitable subordination claims 

exist due to improper lender control and dominance are among the critical areas of inquiry that 

the Committee must explore. 

2. The discovery the Committee seeks concerns the Debtors’ business plan, 

valuation, and motivations of the RSA parties, especially since, upon information and belief, as 

early as January 2019, the Debtors believed their Prepetition Secured Lenders had started to 

aggressively dictate what the Debtors could and could not do.  The requested discovery will 

allow the Committee to gain a thorough understanding of how the Debtors ended up in chapter 

11, the drivers of the RSA and the Plan, and the legitimacy and validity of the Debtors’ proposed 

Plan and attendant value allocation among creditors.   
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3. In filing this Motion, the Committee acts as an independent fiduciary motivated 

only to obtain a full factual understanding of the Debtors’ business and losses suffered, the 

Debtors’ valuation, and the relevant conduct of the RSA parties, including, without limitation, 

the Debtors’ officers’ and directors’ potential breaches or abdication of their fiduciary duties, and 

HPS’s potential inappropriate control over the restructuring process.  Cognizant of these chapter 

11 cases’ compressed timeline, the Committee believes that proceeding under Bankruptcy Rule 

2004 is an expeditious and cost-effective tool that will enable the Committee to timely determine 

an appropriate, prudent course of action.   

4. For these reasons, and as more fully discussed herein, the Committee respectfully 

requests that the Court enter the Order granting the relief requested below. 

II. PROCEDURAL HISTORY, JURISDICTION AND VENUE 

5. On July 15, 2019 (the “Petition Date”), each of the Debtors filed voluntary 

petitions for relief under Chapter 11 of the Bankruptcy Code in the United States Bankruptcy 

Court for the District of Delaware (the “Court”).  Pursuant to sections 1107(a) and 1108 of the 

Bankruptcy Code, the Debtors continue to operate their businesses and manage their properties 

as debtors in possession.  No trustee or examiner has been appointed in these chapter 11 cases. 

6. On July 30, 2019, pursuant to section 1102 of the Bankruptcy Code, the United 

States Trustee for Region 3 (the “U.S. Trustee”) appointed five creditors to serve on the 

Committee in connection with these chapter 11 cases.  The members of the Committee are: (i) 

Trinity Industries Leasing Company; (ii) The Andersons, Inc.; (iii) Iron Mountain Trap Rock 

Co.; (iv) Greenbrier Leasing Company, LLC; and (v) BMT Consulting Group, LLC.  On that 

same date, the Committee selected Kilpatrick Townsend & Stockton LLP as its proposed 

bankruptcy counsel and Potter Anderson & Corroon LLP as its proposed Delaware counsel.  On 
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August 2, 2019, the Committee selected Province, Inc. as its proposed financial advisor and 

Miller Buckfire & Co., LLC and its affiliate Stifel, Nicolaus & Co., Inc. as its proposed 

investment banker. 

7. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157 

and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (O). Venue is proper 

in this District pursuant to 28 U.S.C. §§ 1408 and 1409. 

8. The predicates for the requested relief are section 105(a) of the Bankruptcy Code, 

Bankruptcy Rule 2004, and Local Bankruptcy Rule 2004-1. 

III. FACTUAL BACKGROUND 

9. Emerge Energy was formed in 2012 by management and affiliates of Insight 

Equity to mine, process, and distribute silica sand proppant, a key component in the hydraulic 

fracturing of oil and gas wells via facilities located in New Auburn, Wisconsin (collectively, the 

“Wisconsin Plant”) and facilities located in San Antonio, Texas (collectively, the “San Antonio 

Plant”).  See Declaration of Bryan M. Gaston, Restructuring Officer of the Debtors, in Support 

of Chapter 11 Petitions and First Day Pleadings (the “First Day Declaration”) [ECF No. 14] at ¶ 

6-8. 

A.  Rapid Growth Leads to Shuttered Facilities 

10. Although the Debtors’ business experienced rapid growth from 2012 to 2014 due 

to technological advances in the hydraulic fracturing process, demand for frac sand decreased 

during 2015 and 2016 as a result of an industry downturn due to low commodity prices.  See id. 

at ¶ 26.  Commodity prices stabilized, however, leading to an improvement in drilling activity 

during the third quarter of 2016.  See id. at ¶ 27.  In April 2017, the Debtors acquired the San 

Antonio Plant, which had operated as a small sand mine for decades; the San Antonio Plant 
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suffered from several complications and continues to produce below the facility’s nameplate 

capacity, despite reasonably strong customer demand and pricing.  See id. at ¶ 28.   

11. By mid-2018, the market for frac sand softened due to a decline in well 

completion activities resulting from the exhaustion of capital budgets for oil and gas exploration 

and production companies.  See id. at ¶ 27.  In May 2018, the Debtors obtained a mine site in 

Kingfisher, Oklahoma and began construction of a 1.5 million-ton sand facility (the “Oklahoma 

Project”), but, after a further decline in market price, as well as delays and complications in the 

commissioning and ramp-up of the San Antonio Plant, the Debtors discontinued work on the 

Oklahoma Project in January 2019, incurring $15.2 million in expenses, of which $7.3 million 

remains unpaid.  See id. at ¶ 29 n.8.  On May 15, 2019, the Debtors announced the closure of 

three of the five facilities at the Wisconsin Plant effective May 31, 2019.  See id. ¶ 22. 

B.  Secured Indebtedness Amount and Terms Leads to Restructuring Considerations 

12. The Debtors (other than Emerge Energy Services GP LLC and Emerge Energy 

Services Finance Corporation) are parties to the Second Amended and Restated Revolving Credit 

and Security Agreement, dated as of January 5, 2018 (the “Revolving Loan Agreement”), as 

amended, with HPS as administrative and collateral agent, and the lenders party thereto from 

time to time (the “Revolving Loan Lenders”).  See id. at ¶ 23.  The original agent and lender 

under the Revolving Loan Agreement was PNC Bank, but, on or about March 15, 2019, HPS and 

certain other Noteholders (defined below) purchased 100% of the obligations outstanding under 

the Revolving Loan Agreement pursuant to the Intercreditor Agreement (defined below).  See id. 

at ¶ 23 n.6.  Due to the buyout, the Revolving Loan Lenders and the majority Noteholder are 

affiliates or controlled funds of each other (collectively, the “Prepetition Secured Parties”).  See 

id.   
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13. The Debtors (other than Emerge Energy Services GP LLC and Emerge Energy 

Services Finance Corporation) are parties to the Notes Purchase Agreement, dated as of January 

5, 2018 (the “Notes Purchase Agreement”), as amended, with HPS as administrative and 

collateral agent, and the noteholders party thereto from time to time (the “Noteholders”).  See id. 

at ¶ 24.  According to the Debtors, these obligations are secured by second priority interests in, 

and liens upon, substantially all of the Debtors’ assets, which liens are junior in priority to the 

security interests and liens arising in connection with the Revolving Loan Agreement pursuant to 

the Intercreditor Agreement dated as of January 5, 2018 (the “Intercreditor Agreement”).  See 

id.3   

14. As stated above, the softening of the frac sand market in 2018 increasingly 

strained the Debtors’ operations and prevented them from meeting certain financial covenants 

and complying with certain other terms under the Revolving Loan Agreement and the Notes 

Purchase Agreement.  See id. at 30.  As a result of these defaults, the Debtors entered into a 

series of monthly forbearance agreements with the Revolving Loan Lenders and the Noteholders 

beginning on December 31, 2018.  See id.  Pursuant to these forbearance agreements, the 

Debtors retained, among others: (i) Ankura Consulting Group, LLC (“Ankura”) to provide 

interim management services to the Debtors; and (ii) Bryan M. Gaston, who served as Chief 

Restructuring Officer from January 23, 2019 through June 28, 2019 and as Restructuring Officer 

from that date forward.  

                                                 
3 As presented in the First Day Declaration, although the Committee has not yet determined that substantially all assets 
are, in fact, pledged, and that liens and priority interests are properly perfected. 
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C.  The Debtors’ Restructuring Leads to a Special Restructuring Committee 

15. The Debtors engaged in negotiations with their lenders and equity sponsor 

regarding a restructuring and subsequently entered into the RSA, dated as of April 18, 2019, by 

and among the Debtors, Insight Equity, HPS, and the Noteholders, pursuant to which the parties 

agreed on a restructuring path for the Debtors.  In particular, the RSA created a special 

committee of the board of directors (the “Special Restructuring Committee”) that was 

empowered with control and decision-making authority for the Debtors to approve4 and 

implement the terms of the RSA’s restructuring on terms that the Special Restructuring 

Committee determined to be necessary in order to confirm a chapter 11 plan.  See id. at 33.  

Upon information and belief, the Special Restructuring Committee has two members that were 

allegedly elected from a “slate” of candidates selected by and acceptable to the secured lenders: 

Mr. Eugene I. Davis and Mr. William L. Transier. 

16. On July 25, 2019, the Debtors filed the (i) Joint Plan of Reorganization for 

Emerge Energy Services LP and Its Affiliate Debtors under Chapter 11 of the Bankruptcy Code 

(the “Plan”) [ECF No. 98]; and the (ii) Disclosure Statement for the Joint Plan of Reorganization 

for Emerge Energy Services LP and Its Affiliate Debtors under Chapter 11 of the Bankruptcy 

Code (the “Disclosure Statement”) [ECF No. 99]. 

17. The Plan contemplates, among other things, the following transactions, including 

a so-called “death trap” provision contingent on whether general unsecured creditors in Class 6 

accept or reject the Plan: 

                                                 
4 Specifically, the Special Restructuring Committee was required to enter into a voting and standstill agreement with 
Emerge Energy Services Holdings LLC as a condition precedent to the effectiveness of the RSA, pursuant to which 
Emerge Energy Services Holdings LLC executed and delivered to the Special Restructuring Committee an irrevocable 
voting proxy that empowered the Special Restructuring Committee to implement the terms of the RSA.  
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• On the Effective Date, Reorganized Emerge LP will issue the New Limited 

Partnership Interests as follows:  

o (a), if Class 6 (General Unsecured Claims) votes to reject the Plan, then 

100% to Holders of Allowed Prepetition Notes Claims, prior to dilution by 

the Management Incentive Plan Equity;  

o (b) if Class 6 votes to accept the Plan, then 95% to Holders of Allowed 

Prepetition Notes Claims and 5% to Holders of Allowed General 

Unsecured Claims, in each case prior to dilution by the Management 

Incentive Plan Equity and any issuances pursuant to the New Warrants; 

and 

• On the Effective Date, and only if Class 6 (General Unsecured Claims) votes to 

accept the Plan, Reorganized Emerge LP will issue the New Warrants as follows: 

10% to Holders of Allowed General Unsecured Claims and 5% to Holders of 

Allowed Old Emerge LP Equity Interests. 

Disclosure Statement § 1.A.2.    

IV. RELIEF REQUESTED 

18. By this Motion, the Committee seeks entry of an order, substantially in the form 

attached hereto as Exhibit A, directing: (i) the Debtors to produce documents within their 

possession, custody, or control that are responsive to the Document Requests attached as 

Annex A to the Order; (ii) Insight Equity to produce documents within its possession, custody, or 

control that are responsive to the Document Requests attached as Annex B to the Order; 

(iii) HPS to produce documents within its possession, custody, or control that are responsive to 

the Document Requests attached as Annex C to the Order; (iv) Mr. Eugene I. Davis, in his 

individual and respective capacities as both director of the Debtors and a member of the Special 

Restructuring Committee, to produce documents within his possession, custody, or control that 

are responsive to the Document Requests attached as Annex D to the Order; and (v) Mr. William 

L. Transier, in his individual and respective capacities as both director of the Debtors and a 
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member of the Special Restructuring Committee, to produce documents within his possession, 

custody, or control that are responsive to the Document Requests attached as Annex E to the 

Order.  The Committee requests that responses to the Document Requests and document 

production be delivered to the attention of David M. Posner, Kilpatrick Townsend & Stockton 

LLP, The Grace Building, 1114 Avenue of the Americas, New York, New York 10036, by no 

later than September 12, 2019 at 12:00 p.m. (EST). 

19. The Committee further seeks entry of an order (i) directing Mr. Richard J. 

Shearer, Chief Executive Office of the Debtors, Mr. Bryan M. Gaston, Restructuring Officer of 

the Debtors, Mr. Eugene I. Davis, independent director of the Debtors and member of the Special 

Restructuring Committee, Mr. William L. Transier, independent director of the Debtors and 

member of the Special Restructuring Committee, and Mr. Ted W. Beneski, in his respective 

capacities as both Chief Executive Officer of Insight Equity and Chairman of the Board of 

Directors of the Debtors, to appear, and (ii) directing HPS to designate an informed 

representative to appear, for oral examination regarding the matters raised in this Motion and the 

documents requested by the Committee, at the offices of Kilpatrick Townsend & Stockton LLP, 

The Grace Building, 1114 Avenue of the Americas, New York, New York 10036, on: (i) 

September 25, 2019 beginning at 9:00 a.m. (EST) for Mr. Bryan M. Gaston; (ii) September 26, 

2019 beginning at 9:00 a.m. (EST) for Mr. Eugene I. Davis; (iii) September 27, 2019 beginning 

at 9:00 a.m. (EST) for Mr. William L. Transier; (iv) October 1, 2019 beginning at 9:00 a.m. 

(EST) for Mr. Ted W. Beneski; (v) October 2, 2019 beginning at 9:00 a.m. (EST) for HPS’s 

informed representative; and (vi) October 3, 2019 beginning at 9:00 a.m. (EST) for Mr. Richard 

J. Shearer. 
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V. REQUESTED EXAMINATION 

20. The Prepetition Secured Parties, who are also the DIP Lenders, and the Debtors, 

acting through the Special Restructuring Committee, seek to effectuate their pre-negotiated RSA 

through the proposed Plan, which will turn over substantially all (or, pursuant to the “death trap,” 

potentially all) of the reorganized Debtors’ equity to the Prepetition Secured Parties.  Even if the 

Prepetition Secured Parties are determined to be oversecured, the Prepetition Secured Parties are 

still slated to receive, among other things, 95% of the reorganized Debtors’ equity (and possibly 

100% of the equity) and broad sweeping releases, all within eighty-five (85) days of the Petition 

Date.  Unsecured creditors (potentially owed in excess of $300 million), in contrast, are, at best, 

slated to share in 5% of the reorganized Debtors’ equity and out-of-the-money warrants, but only 

if such creditors acquiesce to the death trap and vote in favor of the Plan.   

21. The Disclosure Statement was filed on July 25, 2019, but the Debtors have not yet 

filed motions seeking this Court’s approval of same.  The date by which parties must file 

objections to the Disclosure Statement is August 29, 2019.  The contemplated hearing to approve 

the Disclosure Statement is scheduled for September 5, 2019, and, while the Committee believes 

there are gaping infirmities in the Plan that render it patently unconfirmable, thereby 

necessitating that the Disclosure Statement must not be approved, objections to the Disclosure 

Statement and Plan (which the Committee will undoubtedly file) embody concerns necessarily 

left for a future date.  What cannot wait, however, is the Committee’s need to proactively seek 

and promptly obtain discovery to understand the foundation of these chapter 11 cases and the 

decision-making process that went into formulating the underpinnings of the RSA and the Plan 

by the Debtors, the Prepetition Secured Lender—HPS, the equity sponsor—Insight Equity, the 

Debtors’ board of directors, and the Special Restructuring Committee.  This information is 
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critical to allow the Committee to prepare its view of valuation, the business plan, and the 

proposed Plan and mount a vigorous challenge to the Plan, if the Committee deems it 

appropriate.  Given that confirmation is likely to be scheduled for October 8, 2019, that leaves 

the Committee only about six weeks post-Disclosure Statement hearing to discharge its fiduciary 

duties in connection with its challenge rights and the Plan process.5  The Committee has tailored 

its requests to three key aspects of these chapter 11 cases.  

22. First, the Committee must understand the Debtors’ valuation and liquidation 

analyses, including the underlying assumptions and past and current projections, in order to form 

its own views regarding the same.  An in-depth examination of the Debtors’ enterprise value will 

reveal whether the proposed Plan provides for legally permissible recoveries to general 

unsecured creditors.  Examining the Debtors’ records will also allow the Committee to explore 

the impact of insurance proceeds to be recovered in connection with the San Antonio levee 

breach on the Debtors’ enterprise value, and thus unsecured creditors’ entitlement under any plan 

of reorganization.    

23. Second, the Committee must understand the role the Special Restructuring 

Committee has played throughout the restructuring process, as well as the circumstances of its 

empowerment.  In particular, the Committee must inquire into whether the “old” board’s 

abdication is legally actionable.6  The Committee must gain confidence that such directors’ 

decisions have been, and continue to be, “based entirely on the corporate merits of the 

                                                 
5 Irrespective of what the Committee hopes will be full and prompt cooperation from the Debtors, Insight Equity, and 
HPS, and notwithstanding the gratuitously imposed milestones in the DIP Facility by the putative future owner of the 
Debtors, the Committee may seek a continuance of the confirmation hearing, if necessary, to properly challenge the 
elimination of potentially hundreds of millions of unsecured debt for virtually no consideration. 

6 This is particularly relevant here as the Plan proposes to release all current and former officers and directors of the 
Debtors.  See Plan § 10(b)(2). 
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transaction and [are] not influenced by personal or extraneous considerations.”  Schoon v. Smith, 

953 A.2d 196, 207 n.41 (Del. 2008) (quoting Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 

362) (Del. 1993).   

24. Third, the Committee must gain clarity into HPS’s and Insight Equity’s roles and 

conduct in the restructuring process and their control over the Debtors throughout that process.  

The Committee, as an estate fiduciary, is the only party properly positioned to shine sunlight into 

dark rooms, and by so doing ensure that the Plan as proposed fairly treats all parties, not just 

those closest to the Debtors and the Special Restructuring Committee. 

25. The Committee acts on a currently compressed timeline, as the Debtors anticipate 

seeking confirmation of the Plan in less than sixty (60) days from the date hereof.  The 

Committee does not have time for slow-paced document production by intransigent parties or 

resistance to voluntary depositions if it is to timely and fully understand the Debtors’, HPS’s, and 

Insight Equities’ motivations and resulting decisions.  As it stands, the Committee’s proposed 

schedule leaves little time for the Committee to potentially object to confirmation of the Plan.  It 

is for this reason that the Committee moves under Bankruptcy Rule 2004 as opposed to seeking a 

fully-consensual, informal discovery process. 

26. For these reasons, the Committee seeks to obtain information from the Debtors, 

HPS, Insight Equity, Mr. Davis, and Mr. Transier by way of examinations and document 

productions as set forth in the attached Exhibits A, B, C, D, and E. 

27. By way of example, the Committee seeks this information to explore, evaluate, 

and analyze: (i) the Debtors’, Insight Equity’s, and HPS’s decisions to enter into and implement 

the Revolving Loan Agreement and the Notes Purchase Agreement, particularly relevant here 

given HPS’s buyout of PNC Bank (gaining control of the first lien debt) and subsequent 
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designation of directors for the Debtors’ board; (ii) the Debtors’, Insight Equity’s, and HPS’s 

decisions to enter into the RSA, particularly given the creation of the Special Restructuring 

Committee thereunder and the requirement that such committee members be acceptable to the 

secured lenders, (iii) the Debtors’, Insight Equity’s, and HPS’s role and decision-making process 

behind closure of certain of the Debtors’ facilities; (iv) whether any of the Debtors’ property is 

unencumbered, which may provide for enhanced recoveries to general unsecured creditors; 

(v) the Debtors’, Insight Equity’s, and HPS’s decision-making process behind the proposed Plan, 

as well as the Plan’s current mechanism by which old equity holders receive recoveries, despite 

woeful recoveries for unsecured creditors; and (vi) whether the Debtors’ insurance policies 

covering the multi-million damages suffered by the Debtors related to the San Antonio Plant’s 

levee breach may generate recoveries to general unsecured creditors.  These efforts will ensure 

that the Debtors’ restructuring pursuant to the RSA proceeds transparently in this Court.    

VI. GROUNDS FOR RELIEF 

28. A committee appointed in a chapter 11 case “may . . . investigate the acts, 

conduct, assets, liabilities, and financial condition of the debtor, the operation of the debtor’s 

business . . . and any other matter relevant to the case or to the formulation of a plan” and 

“perform such other services as are in the interest of those represented.”  11 U.S.C. § 1103(c)(2), 

(5). 

29. Bankruptcy Rule 2004 provides that, on the motion of any party in interest, the 

Court may order an examination of, and the production of documentary evidence by, any entity 

concerning any matter relating “to the acts, conduct, or property or to the liabilities and financial 

condition of the debtors, or to any matter which may affect the administration of the debtor’s 

estate.”  Fed. R. Bankr. P. 2004(b).  The examination “may also relate to the operation of any 
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business and the desirability of its continuance, the source of any money or property acquired or 

to be acquired by the debtor for purposes of consummating a plan and the consideration given or 

offered therefor, and any matter relevant to the case or to the formulation of a plan.”  Id. 

30. Accordingly, Bankruptcy Rule 2004 permits any party with an interest in the 

bankruptcy estate to conduct an examination of any matter affecting the administration of the 

estate or the formulation of a plan.  Fed. R. Bankr. P. 2004(b); In re Teleglobe Commc’ns Corp., 

493 F.3d 345, 354 n.6 (3d Cir. 2007).  The goals of Rule 2004 examinations include 

“discovering assets, examining transactions, and determining whether wrongdoing has 

occurred.”  In re Wash. Mutual, Inc., 408 B.R. 45, 50 (Bankr. D. Del. 2009) (quoting In re Enron 

Corp., 281 B.R. 836, 840 (Bankr. S.D.N.Y. 2002)); see In re Recoton Corp., 307 B.R. 751, 755 

(S.D.N.Y. 2004). 

31.  “The scope of a Rule 2004 examination is ‘unfettered and broad.’”  Wash. 

Mutual, Inc., 408 B.R. at 49 (quoting In re Bennett Funding Group, Inc., 203 B.R. 24, 28 (Bankr. 

N.D.N.Y. 1996)); see In re Countrywide Home Loans, Inc., 384 B.R. 373, 400 (Bankr. W.D. Pa. 

2008).  Indeed, the broad scope of Rule 2004 has been described as permitting a “fishing 

expedition.”  See 2435 Plainfield Ave., Inc. v. Twp. of Scotch Plains (In re 2435 Plainfield Ave), 

223 B.R. 440, 456 (Bankr. D.N.J. 1998) (citations omitted); In re Drexel Burnham Lambert 

Group, 123 B.R. 702, 711 (Bankr. S.D.N.Y. 1991); Keene Corp. v. Johns-Manville Corp. (In re 

Johns-Manville Corp.), 42 B.R. 362, 364 (S.D.N.Y. 1984). 

32. This broad scope extends to any third parties who have a relationship with the 

Debtors and includes the designation of an informed person to appear for an oral examination.  

Ionosphere Clubs, Inc. v. Am. Nat Bank and Trust Co. of Chicago (In re Ionosphere Clubs, Inc.), 

156 B.R. 414, 432 (S.D.N.Y. 1993), aff’d, 17 F.3d 600 (2d Cir. 1994) (“Because the purpose of 
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the Rule 2004 investigation is to aid in the discovery of assets, any third party who can be shown 

to have a relationship with the debtor can be made subject to a Rule 2004 investigation.”); In re 

Wilcher, 56 B.R. 428, 433 (Bankr. N.D. Ill. 1985) (stating that Rule 2004 examination “may 

extend to creditors and third parties who have had dealings with the debtor”) (citations omitted); 

In re Analytical Sys., Inc., 71 B.R. 408, 412 (Bankr. N.D. Ga. 1987) (“The application of the 

discovery device of Bankruptcy Rule 7030 (Fed. R. Civ. P. 30), for a corporation to designate 

and inform persons to testify on its behalf to Bankruptcy Rule 2004 examinations is both 

consistent with and assists in the accomplishment of expeditious administration.”); see also In re 

Mittco, Inc., 44 B.R. 35, 36 (Bankr. D. Wis. 1984) (“Where there is a showing that the purpose 

of the examination is to enable a party to probe into matters which may lead to the discovery of 

assets by examining not only the debtor, but also other witnesses, such inquiry is allowed.”). 

33. The Committee unquestionably meets the threshold for permitting the requested 

Rule 2004 discovery to proceed.  The requests for discovery by the Committee here are in 

furtherance of the Committee’s statutory duty to investigate the conduct of the relevant parties to 

determine whether that conduct can form the basis for seeking recoveries on behalf of the 

Debtors’ estates.  The Committee has identified categories of discovery and documents to be 

produced for the Committee to review in preparation of the requested oral examinations, all to 

timely facilitate the Committee’s above-described investigations.  

34. Given the compressed schedule for approval of the Debtors’ Disclosure Statement 

and confirmation of the Plan, the Committee seeks a deadline for the parties’ production of 

documents that is seven (7) days from the service of subpoenas requesting same, and a deadline 

for oral examinations that is fourteen (14) days from the service of subpoenas requesting same. 
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VII. CERTIFICATION OF COMPLIANCE WITH LOCAL RULE 2004-1 

35. On August 21, 2019, counsel for the Committee furnished a list of discovery 

topics, details of the areas of inquiry, and the individuals proposed to be deposed to counsel for 

the Debtors, HPS, and Insight Equity.7  The Committee suggested that the parties conduct “meet 

and confer” sessions on August 22, 2019 in an attempt to address and resolve the Committee’s 

Discovery Requests.  On August 22, 2019, the Committee followed up on the requests to meet 

and confer.  At the time of filing of this Motion, neither HPS nor the Debtors availed itself of the 

Committee’s invitation to meet and confer.  The Committee did meet and confer with counsel to 

Insight Equity, but were unable to agree on the scope and timing of the Committee’s Discovery 

Requests.   

36. Given the compressed schedule8 imposed on the Committee in these chapter 11 

cases, the Committee respectfully requests that the Court conclude that the requirements of Local 

Bankruptcy Rule 2004-1 have been satisfied in this instance.  The Committee will continue its 

efforts to reach a resolution with respect to the document requests and electronic discovery 

search terms with the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier in advance of 

any hearing on this Motion. 

VIII. NO PRIOR REQUEST AND RESERVATION OF RIGHTS 

37. No previous request for the relief sought herein has been made to this Court or 

any other court.  The Committee reserves the right to apply to the Court to seek additional 

discovery in connection with these matters. 

                                                 
7 The Committee has been informed that the Special Restructuring Committee does not have independent counsel. 

8 This Motion must be heard no later than the omnibus hearing scheduled for September 5, 2019, as delay would 
jeopardize the Committee’s ability to obtain discovery on a timeframe sufficient for the Committee to mount a 
meaningful challenge to the proposed Plan. 
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IX. NOTICE 

38. Notice of the Motion has been given to the following parties, or, in lieu thereof, to 

their counsel, if known: (i) the Debtors; (ii) the Office of the U.S. Trustee; (iii) HPS Investment 

Partners, LLC; (iv) Insight Equity Management Company LLC; and (v) any party who has filed 

a formal requests for notice in these Chapter 11 Cases pursuant to Bankruptcy Rule 2002.  The 

Committee submits that, in light of the nature of the relief requested and the circumstances 

surrounding these Chapter 11 Cases, no other or further notice is required or necessary. 

WHEREFORE the Committee respectfully requests that the Court: (a) enter an 

order, substantially in the form attached hereto as Exhibit A, granting this Motion and directing 

(i) each of the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier to timely produce 

documents within their possession, custody, or control that are responsive to the applicable 

Document Request; and (ii) Mr. Richard J. Shearer, Mr. Bryan M. Gaston, Mr. Eugene I. Davis, 

Mr. William L. Transier, Mr. Ted W. Beneski, and an informed representative from HPS to 

appear for oral examination regarding the topics raised herein and in the Document Requests; 

and (b) grant such other and further relief as it deems just and proper. 

 

[Remainder of Page Left Intentionally Blank]  
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Dated:  August 22, 2019 
 Wilmington, Delaware 

Respectfully submitted, 
 
POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IMPAC 6354092v.1 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 
In re: 
 
EMERGE ENERGY SERVICES LP, et al.,1 

   
  Debtors. 

) 
) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-11563 (KBO) 
 
(Jointly Administered) 
 
Hearing Date: September 5, 2019 at 10:00 a.m. (ET) 
Objection Deadline: August 29, 2019 at 4:00 p.m. (ET)  

NOTICE OF MOTION OF OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE 

BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 
RULE 2004-1, AUTHORIZING AND DIRECTING THE EXAMINATION OF THE 

DEBTORS AND CERTAIN THIRD PARTIES 
 
PLEASE TAKE NOTICE that the Official Committee of Unsecured Creditors 

(the  “Committee”) appointed in the chapter 11 cases of the above-captioned debtors and debtors 

in possession (collectively, the “Debtors”) filed the Motion of Official Committee Of Unsecured 

Creditors for an Order, Pursuant to Section 105(a) of the Bankruptcy Code, Bankruptcy Rule 

2004, and Local Bankruptcy Rule 2004-1, Authorizing and Directing the Examination of the 

Debtors and Certain Third Parties (the “Motion”) with the United States Bankruptcy Court for 

the District of Delaware (the “Court”).  

PLEASE TAKE FURTHER NOTICE that objections to the Motion, if any, must be in 

writing, filed with the Clerk of the United States Bankruptcy Court for the District of Delaware, 

3rd Floor, 824 North Market Street, Wilmington, Delaware 19801, on or before August 29, 2019 

at 4:00 p.m. (ET) (the “Objection Deadline”) and served upon and received by the undersigned 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, 
are: Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109. 
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IMPAC 6354092v.1 

proposed attorneys for the Committee. 

PLEASE TAKE FURTHER NOTICE that, if any objections to the Motion are received, 

the Motion and such objections shall be considered at a hearing before the Honorable Karen B. 

Owens at the Bankruptcy Court, 824 Market Street, 6th Floor, Courtroom 2, Wilmington, Delaware 

19801 on September 5, 2019 at 10:00 a.m. (ET). 

IF NO OBJECTIONS TO THE MOTION ARE TIMELY FILED, SERVED AND 

RECEIVED IN ACCORDANCE WITH THIS NOTICE, THE BANKRUPTCY COURT 

MAY GRANT THE RELIEF REQUESTED IN THE MOTION WITHOUT FURTHER 

NOTICE OR HEARING. 

 
 

[Remainder of Page Left Intentionally Blank]  
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IMPAC 6354092v.1 

Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

Re: Docket No. ___ 

ORDER GRANTING MOTION OF OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE 

BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 
RULE 2004-1, AUTHORIZING AND DIRECTING THE PRODUCTION OF 

DOCUMENTS AND THE EXAMINATION OF  
THE DEBTORS AND CERTAIN THIRD PARTIES 

Upon the motion of the Official Committee of Unsecured Creditors of Emerge Energy 

Services, LP (the “Committee”) pursuant to section 105(a) of the Bankruptcy Code, Rule 2004 of 

the Federal Rules of Bankruptcy Procedures, and Local Rule 2004-1 of the United States 

Bankruptcy Court for the District of Delaware, seeking the entry of an order directing the 

examination of the Debtors, certain third parties and individuals, and the production of 

documents (the “Motion”),2 and this matter being a core proceeding pursuant to 28 U.S.C. 

§ 157(b)(2)(B); and upon consideration of the Motion; and due and proper notice of the Motion 

having been given, it is hereby  

ORDERED that the Motion is granted; and it is further  

                                                           
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

2 Capitalized terms not otherwise defined in this Order shall have the meaning given to them in the Motion. 
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ORDERED that the Committee is authorized to issue and serve subpoenas to the 

Debtors, Insight Equity, HPS, Mr. Eugene I. Davis, and Mr. William L. Transier for the 

production of documents, electronically stored information, or tangible things responsive to 

requests relating to the Document Requests described in the Motion and this Order; and it is 

further 

ORDERED that the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier 

shall produce documents in accordance with this Order on or before a date that is seven (7) days 

from the service of such subpoenas unless otherwise ordered by the Court; and it is further 

ORDERED that the Committee is authorized to issue and serve subpoenas for oral 

examinations on the Debtors, Insight Equity, and HPS, and on the individuals identified in the 

next ordering paragraph; and it is further 

ORDERED that Mr. Richard Shearer, Mr. Bryan M. Gaston, Mr. Eugene I. Davis, 

Mr. William L. Transier, Mr. Ted W. Beneski, and an HPS-designated representative shall each 

appear for examination on or before a date that is seven (7) days from the service of such 

subpoenas unless otherwise ordered by the Court; and it is further 

ORDERED that the Court shall retain jurisdiction with respect to any matters, 

claims, rights or disputes arising from or related to the implementation of this Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO THE DEBTORS 
 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York  10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion.  

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 
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employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means the Debtors as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 

Case 19-11563-KBO    Doc 246-3    Filed 08/22/19    Page 8 of 20Case 19-11563-KBO    Doc 377-2    Filed 09/16/19    Page 80 of 339



8 
 

8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  
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ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.    

REQUEST NO. 4: 

All Documents sufficient to determine the value, terms and conditions of any settlement 

between the Debtors and any creditor of, or claimant against, any of the Debtors within one year 

prior to the Petition Date.  

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

All Documents concerning the Debtor’s customer base’s current or prospective capital 

programs, plants, and/or completion activity level concerning demand for oil and gas produced 
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by the hydraulic fracturing process in Texas, Oklahoma, or other drilling venues serviced by the 

Debtors.  

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 

January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 
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a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii)  

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 
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the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.   

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 

Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  
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REQUEST NO. 17: 

All Documents concerning any transfers or distributions of cash or other assets to any 

Insiders or to any non-Insider holders of equity.  

REQUEST NO. 18: 

All Documents provided to Ankura by the Debtors or received from Ankura by the 

Debtors prior to the Petition Date. 

REQUEST NO. 19:  

All Documents relating to any forbearance agreements, the RSA, and any exhibits and  

appendices thereto, including with respect to any meetings or communications with any Lender 

or Lender representative during, or prior to, any forbearance periods under any forbearance 

agreement. 

REQUEST NO. 20:  

All Documents relating to any communication, direction, or instruction by any Lender to  

the Debtors or a Debtor representative regarding the conduct of the Debtors’ business, any 

business plan of the Debtors, the use of cash (including payments to any third party), the 

acquisition or disposition of any asset, and negotiations with any railcar or other lessor of assets 

to the Debtors. 

REQUEST NO. 21:  

All Documents relating to any communications, reports, or presentations of any kind by 

the Debtors, or any other person on the Board of Directors of the Debtors, or member of any 

such Board of Directors, to any Lender, or to Insight Equity with respect to Document Requests 

Nos. 30 and 31. 
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REQUEST NO. 22: 

 All Documents relating to any terms or proposals for any debt and/or equity restructuring 

or recapitalization between the Debtors and the Lenders. 

REQUEST NO. 23: 

All Documents relating to any terms or proposals to the Debtors, or any Board of 

Directors of the Debtors, from any non-Lender Person regarding any business combination, debt 

and/or equity infusion. 

REQUEST NO. 24:   

 All Documents relating to the Special Restructuring Committee and its duties and/or roles, 

from its creation under the RSA to the present, including its fiduciary duties after the Petition 

Date. 

REQUEST NO. 25:    

 All Documents relating to why the Special Restructuring Committee did not and does not 

have its own independent legal counsel, distinct from and/or in addition to the Debtors’ and 

Lenders’ counsel, with respect to negotiations concerning the RSA, including all exhibits and 

appendices thereto. 

REQUEST NO. 26: 

 All Documents concerning federal and/or state tax consequences related to any aspect of 

the Debtors’ restructuring process. 

REQUEST NO. 27: 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 

Case 19-11563-KBO    Doc 246-3    Filed 08/22/19    Page 17 of 20Case 19-11563-KBO    Doc 377-2    Filed 09/16/19    Page 89 of 339



17 
 

and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 

e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;   

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;   

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 
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k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;   

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) All Documents related to breaches, repairs, and/or inspections related to the San 

Antonio Plan.  

n) All Documents related to breaches, repairs, and/or inspections related to the 

Oklahoma Project. 

      

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al.  
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS BY THE OFFICIAL 

COMMITTEE OF UNSECURED CREDITORS TO INSIGHT EQUITY 
 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

l. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

w. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

x. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

y. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 
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employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

z. “NWS” means northern white sand. 

aa. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

bb. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

cc. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

dd. “Petition Date” means July 15, 2019. 

ee. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

ff. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

gg. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

hh. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

ii. “You” or “your” means Insight Equity as defined above. 

jj. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  
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ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.    

REQUEST NO. 4: 

All Documents sufficient to determine the value, terms and conditions of any settlement 

between the Debtors and any creditor of, or claimant against, any of the Debtors within one year 

prior to the Petition Date.  

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

All Documents concerning the Debtor’s customer base’s current or prospective capital 

programs, plants, and/or completion activity level concerning demand for oil and gas produced 
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by the hydraulic fracturing process in Texas, Oklahoma, or other drilling venues serviced by the 

Debtors.  

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 

January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 
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a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii)  

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 
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the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.   

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 

Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  
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REQUEST NO. 17: 

All Documents concerning any transfers or distributions of cash or other assets to any 

Insiders or to any non-Insider holders of equity.  

REQUEST NO. 18: 

All documents provided to Insight Equity by the Debtors or received from Insight Equity 

by the Debtors prior to the Petition Date. 

REQUEST NO. 19: 

 All Documents related to Insight Equity’s investment in Emerge Energy (and the value 

thereof), made, finalized, or considered by Insight Equity in each of calendar years 2016, 2017, 

2018, and 2019. 

REQUEST NO. 20:  

 All Documents related to the negotiation and execution of the RSA, including its exhibits 

and appendices. 

REQUEST NO. 21:  

 All Documents relating to the Special Restructuring Committee and the relinquishment of 

control of RSA-related transactions by the Debtors and/or the Emerge Energy Board of Directors 

to the Special Restructuring Committee, and the factors considered by Insight Equity with 

respect to such relinquishment of control. 

REQUEST NO. 22: 

 All documents relating to any proposals made by Insight Equity to Emerge Energy and/or 

the Lenders, or considered or developed by Insight Equity for a restructuring of Emerge Energy 

as an alternative to the RSA. 
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REQUEST NO. 23: 

 All Documents relating to Insight Equity’s efforts to include any recovery for itself and  

other existing equity holders of Emerge Energy by means of the RSA. 

REQUEST NO. 24: 

 All Documents concerning federal, state, and local tax consequences related to any aspect 

of the Debtors’ restructuring process. 

REQUEST NO. 25: 

 All documents referenced in Document Requests 1-24 prepared for, in reference to, or 

shared with HPS, whether inclusive or exclusive of the Debtors, whether internal or external. 

 

 

[Remainder of Page Intentionally Left Blank] 

  

Case 19-11563-KBO    Doc 246-4    Filed 08/22/19    Page 17 of 18Case 19-11563-KBO    Doc 377-2    Filed 09/16/19    Page 109 of 339



17 
 

Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO HPS 
 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 
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persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means HPS as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  
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ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.    

REQUEST NO. 4: 

All Documents sufficient to determine the value, terms and conditions of any settlement 

between the Debtors and any creditor of, or claimant against, any of the Debtors within one year 

prior to the Petition Date.  

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

All Documents concerning the Debtor’s customer base’s current or prospective capital 

programs, plants, and/or completion activity level concerning demand for oil and gas produced 
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by the hydraulic fracturing process in Texas, Oklahoma, or other drilling venues serviced by the 

Debtors.  

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 

January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 
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a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 

Case 19-11563-KBO    Doc 246-5    Filed 08/22/19    Page 12 of 18Case 19-11563-KBO    Doc 377-2    Filed 09/16/19    Page 122 of 339



12 
 

k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 

Case 19-11563-KBO    Doc 246-5    Filed 08/22/19    Page 13 of 18Case 19-11563-KBO    Doc 377-2    Filed 09/16/19    Page 123 of 339



13 
 

t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii)  

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 
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the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.   

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 

Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  
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REQUEST NO. 17: 

All Documents concerning any transfers or distributions of cash or other assets to any 

Insiders or to any non-Insider holders of equity.  

REQUEST NO. 18: 

All Documents provided to HPS by the Debtors or received from HPS by the Debtors 

prior to the Petition Date. 

REQUEST NO. 19: 

 All Documents relating to any forbearance agreements between the Debtors and any 

Lender, without limitation, including all Documents relating to any meetings or undertakings 

provided for in any forbearance agreement. 

REQUEST NO. 20: 

 All Documents relating to the RSA, and any negotiations thereof, and all exhibits and 

appendices to the RSA, including, without limitation, with respect to the Voting Proxy, the 

Standstill Agreement, and the Charters of the Special Restructuring Committee. 

REQUEST NO. 21:  

 All Documents relating to the Lenders’ valuation of the Debtors’ business, or any part 

thereof, or any asset or assets of the Debtors. 

REQUEST NO. 22: 

 All Documents related to the Special Restructuring Committee and its members as 

composed pursuant to the RSA, including its exhibits and appendices. 
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REQUEST NO. 23: 

 All Documents related to any business plans, forecasts, analyses made or performed by 

any Lender with respect to the transactions contemplated by the RSA, or with respect to 

alternative transactions. 

REQUEST NO. 24: 

 All Documents relating to terms, proposals, and/or offers made by Insight Equity to the 

Debtors and/or Lenders with respect to a purchase of lender indebtedness or any recapitalization 

and/or financial restructuring of the Debtors. 

REQUEST NO. 25: 

 All Documents relating to HPS’s purchase of the indebtedness of PNC Bank, including, 

but not limited to, all communications, reports, and presentations. 

REQUEST NO. 26: 

 All documents referenced in Document Requests 1-25 prepared for, in reference to, or 

shared with Insight Equity, whether inclusive or exclusive of the Debtors, whether internal or 

external. 

 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS  
TO EUGENE I. DAVIS  

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC,, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 

Case 19-11563-KBO    Doc 246-6    Filed 08/22/19    Page 4 of 15Case 19-11563-KBO    Doc 377-2    Filed 09/16/19    Page 132 of 339



4 
 

electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 
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persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or the non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means Eugene I. Davis in his individual and respective 

capacities as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 

Case 19-11563-KBO    Doc 246-6    Filed 08/22/19    Page 8 of 15Case 19-11563-KBO    Doc 377-2    Filed 09/16/19    Page 136 of 339



8 
 

8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

 All Documents relating to the relationship of any Special Restructuring Committee 

member with any Lender prior to, or after, entering into the RSA, including any discussions with 

any Lender with respect to serving on such Special Restructuring Committee, as provided in the 

RSA. 

REQUEST NO. 2: 

 All Documents relating to the Special Restructuring Committee’s role, function, and 

fiduciary duties to the bankruptcy estates of the Debtors, including Mr. Davis in his individual 

and respective capacities as both Director of the Debtor and a member of the Special 

Restructuring Committee, including with respect to the Special Restructuring Committee’s 

charters and/or role with respect to the RSA. 
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REQUEST NO. 3: 

 All Documents relating to any representations made by any legal counsel to Mr. Davis 

and/or the Special Restructuring Committee with respect to the RSA, including any exhibits or 

appendices thereto, and the reasons or factors considered with respect as to why the Special 

Restructuring Committee did not have its own counsel, distinct from and/or in addition to the 

Debtors’ and Lenders’ counsel, with respect to the RSA, including with respect to the terms of 

the Debtors’ relinquishment of control of any transaction under the RSA to the Special 

Restructuring Committee. 

REQUEST NO. 4: 

 All Documents relating to minutes of the Special Restructuring Committee from its 

creation through the date hereof.  

REQUEST NO. 5: 

 All Documents, including all communications: (i) between Mr. Davis and HPS, including  

any documents or communications concerning business dealings unrelated to the Debtors; and 

(ii) Mr. Davis and Insight Equity, including any documents or communications concerning 

business dealings unrelated to the Debtors. 

REQUEST NO. 6: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 
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Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 

Case 19-11563-KBO    Doc 246-6    Filed 08/22/19    Page 12 of 15Case 19-11563-KBO    Doc 377-2    Filed 09/16/19    Page 140 of 339



12 
 

t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 7: 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 

and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 
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e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;   

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;   

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;   

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) All Documents related to breaches, repairs, and/or inspections related to the San 

Antonio Plan.  

n) All Documents related to breaches, repairs, and/or inspections related to the 

Oklahoma Project. 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS  
TO WILLIAM L. TRANSIER 

 
Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 
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persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or the non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means William L. Transier in his individual and respective 

capacities as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive documents 

that are received, discovered, or created after any of your responses to these Document Requests, 
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or that are otherwise within your possession, custody, or control (or within the possession, 

custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or separated 

from other documents, whether by inclusion of binders, files, subfiles, or by use of dividers, tabs, 

or any other method, shall be left so segregated or separated when produced in response to these 

Document Requests.  If no document exists that is responsive to a particular request, you shall so 

state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

 All Documents relating to the relationship of any Special Restructuring Committee 

member with any Lender prior to, or after, entering into the RSA, including any discussions with 

any Lender with respect to serving on such Special Restructuring Committee, as provided in the 

RSA. 

REQUEST NO. 2: 

 All Documents relating to the Special Restructuring Committee’s role, function, and 

fiduciary duties to the bankruptcy estates of the Debtors, including Mr. Transier in his individual 

and respective capacities as both Director of the Debtor and a member of the Special 

Restructuring Committee, including with respect to the Special Restructuring Committee’s 

charters and/or role with respect to the RSA. 
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REQUEST NO. 3: 

 All Documents relating to any representations made by any legal counsel to Mr. Transier 

and/or the Special Restructuring Committee with respect to the RSA, including any exhibits or 

appendices thereto, and the reasons or factors considered with respect as to why the Special 

Restructuring Committee did not have its own counsel, distinct from and/or in addition to the 

Debtors’ and Lenders’ counsel, with respect to the RSA, including with respect to the terms of 

the Debtors’ relinquishment of control of any transaction under the RSA to the Special 

Restructuring Committee. 

REQUEST NO. 4: 

 All Documents relating to minutes of the Special Restructuring Committee from its 

creation through the date hereof.  

REQUEST NO. 5: 

 All Documents, including all communications: (i) between Mr. Transier and HPS, 

including  any documents or communications concerning business dealings unrelated to the 

Debtors; and (ii) Mr. Transier and Insight Equity, including any documents or communications 

concerning business dealings unrelated to the Debtors. 

REQUEST NO. 6: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 
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Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 7: 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 

and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 
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e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;   

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;   

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;   

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) All Documents related to breaches, repairs, and/or inspections related to the San 

Antonio Plan.  

n) All Documents related to breaches, repairs, and/or inspections related to the 

Oklahoma Project. 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IMPAC 6354092v.1 

CERTIFICATE OF SERVICE 
 

I, Aaron H. Stulman, hereby certify that on this 22nd day of August 2019, I caused a true 

and correct copy of the foregoing Motion of Official Committee Of Unsecured Creditors for an 

Order, Pursuant to Section 105(a) of the Bankruptcy Code, Bankruptcy Rule 2004, and Local 

Bankruptcy Rule 2004-1, Authorizing and Directing the Examination of the Debtors and Certain 

Third Parties to be served upon the parties on the attached serve list via first class mail, postage 

pre-paid. 

 

/s/ Aaron H. Stulman     
      Aaron H. Stulman (DE Bar No. 5807) 
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Baker Botts LLP 
Omar J. Alaniz, Esq. 

2001 Ross Avenue Suite 900 
Dallas, TX 75201-2980 

 

Bayard, P.A. 
Evan T. Miller, Esq. 

Sophie E. Macon, Esq. 
600 N. King Street, Suite 400 

Wilmington, DE 19801 

 

BMT Consulting Group, LLC 
Attn: Paul McCarthy 
36 Redwood Drive 
Butte, MT 59701 

Buchalter, A Professional Corporation 
Shawn M. Christianson, Esq. 
55 Second Street, 17th Floor 

San Francisco, CA 94105-3493 

 

Caldwell East & Finlayson PLLC 
Zachary J. Fanucchi 

700 N. St. Mary’s Street, Suite 1825 
San Antonio, TX 78205 

 

Cole Schotz P.C. 
Daniel F.X. Geoghan, Esq. 

Matthew V. Dunn, Esq. 
1325 Avenue of the Americas, 19th Floor 

New York, NY 10019 

Cole Schotz P.C. 
Michael D. Warner, Esquire 

301 Commerce Street, Suite 1700 
Fort Worth, TX 76102 

 

Cole Schotz P.C. 
Patrick J. Reilley, Esquire 

500 Delaware Avenue, Suite 1410 
Wilmington, DE 19801 

 

Cullen and Dykman LLP 
Matthew G. Roseman, Esq. 

100 Quentin Roosevelt Boulevard 
Garden City, NY 11530-4850 

Cullen and Dykman LLP 
Michelle McMahon, Esq. 

44 Wall Street 
New York, NY 10005-2407 

 

Davis & Santos P.C. 
Caroline Newman Small, Esquire 

Santos Vargas, Esquire 
719 S. Flores Street 

San Antonio, TX 78204 

 

Delaware Attorney General 
Matthew Denn 

Carvel State Office Building 
820 N French St 

Wilmington, DE 19801 

Delaware Dept of Justice 
Attn Bankruptcy Dept 
820 N French St 6th Fl 
Wilmington, DE 19801 

 

Delaware Secretary of State 
Franchise Tax 

401 Federal Street 
PO Box 898 

Dover, DE 19903 

 
Delaware State Treasury 

820 Silver Lake Blvd., Suite 100 
Dover, DE 19904 

Duane Morris LLP 
Jarret P. Hitchings, Esq. 

222 Delaware Avenue, Suite 1600 
Wilmington, DE 19801-1659 

 

Emerge Energy Services LP 
Attn: Bryan Gaston 

5600 Clearfork Main St. Ste 400 
Fort Worth, TX 76109 

 

Greenbrier Leasing Company, LLC 
Attn: John Lawrence 

One Centerpointe Drive, Suite 200 
Lake Oswego, OR 97035 

HPS Investment Partners, LLC, as Agent 
Brett Pertuz 

40 West 57th Street, 33rd Floor 
New York, NY 10019 

 

Hunton Andrews Kurth LLP 
Attn Timothy A. (“Tad”) Davidson II 

600 Travis Street, Suite 4200 
Houston, TX 77002 

 

Internal Revenue Service 
Attn Susanne Larson 

31 Hopkins Plz Rm 1150 
Baltimore, MD 21201 

Internal Revenue Service 
Centralized Insolvency Operation 

PO Box 7346 
Philadelphia, PA 19101-7346 

 

Internal Revenue Service 
Centralized Insolvency Operation 

2970 Market St 
Philadelphia, PA 19104 

 

Iron Mountain Trap Rock Co. 
Attn: Dale Hoette 

2320 Creve Coeur Mill Road 
Maryland Heights, MO 63043 

Latham & Watkins LLP 
Keith A. Simon, Esq. 

Hugh K. Murtagh, Esq. 
Liza L. Burton, Esq. 
885 Third Avenue 

New York, NY 10022-4834 

 

Linebarger Goggan Blair & Sampson, LLP 
Don Stecker 

711 Navarro Street, Ste 300 
San Antonio, TX 78205 

 

Kurzman Carson Consultants 
Michael Paque 

222 N Pacific Coast Highway, Suite 300 
El Segundo, CA 90245 
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Linebarger Goggan Blair & Sampson, LLP 
Elizabeth Weller 

2777 N. Stemmons Freeway Suite 1000 
Dallas, TX 75207 

 

Mccreary, Veselka, Bragg & Allen, P.C. 
Tara LeDay 

P.O. Box 1269 
Round Rock, TX 78680 

 

Monzack Mersky Mclaughlin & Browder, P.A. 
Rachel B. Mersky 

Brian J. McLaughlin 
1201 N. Orange Street, Suite 400 

Wilmington, DE 19801 

Office of the United States Trustee Delaware 
Juliet M. Sarkessian 
844 King St Ste 2207 

Lockbox 35 
Wilmington, DE 19801 

 

Pachulski Stang Ziehl & Jones LLP 
Laura Davis Jones, Esq. 
Timothy P. Cairns, Esq. 

919 N. Market Street, 17th Floor 
P O Box 8705 

Wilmington, DE 19801 

 

Pepper Hamilton LLP 
David B. Stratton, Esq. 

Hercules Plaza 
1313 N. Market Street, Suite 5100 

P.O. Box 1709 
Wilmington, DE 19899-1709 

Richards, Layton & Finger 
John H. Knight, Esq. 
Paul N. Heath, Esq. 
One Rodney Square 

920 North King Street 
Wilmington, DE 19801 

 

Ruder Ware, L.L.S.C. 
John D. Leary, Esq. 

402 Graham Avenue 
P.O. Box 187 

Eau Claire, WI 54702 

 

Saul Ewing Arnstein & Lehr LLP 
Lucian B. Murley, Esquire 

1201 N. Market Street, Suite 2300 
P.O. Box 1266 

Wilmington, DE 19899 

Securities & Exchange Commission 
G Jeffrey Boujoukos Regional Director 

1617 JFK Boulevard Ste 520 
Philadelphia, PA 19103 

 

Securities & Exchange Commission 
Secretary of the Treasury 

100 F St NE 
Washington, DC 20549 

 

Securities & Exchange Commission NY Office 
Marc Berger Regional Director 

Brookfield Place 
200 Vesey St, Ste 400 

New York, NY 10281-1022 

Sullivan Hazeltine Allinson LLC 
Elihu E. Allinson III, Esq. 

901 North Market Street, Suite 1300 
Wilmington, DE 19801 

 

The Andersons, Inc. an Ohio Corporation 
Attn: Sean Hankinson 

1947 Briarfield Boulevard 
Maumee, OH 43537 

 

Trinity Industries Leasing Company 
Attn: Scott Ewing 

2525 N. Stemmons Freeway 
Dallas, TX 75207 

Union Pacific Railroad Company 
Tonya W. Conley and Lila L. Howe 
1400 Douglas Street, STOP 1580 

Omaha, NE 68179 

 

US Attorney for Delaware 
David C. Weiss 

1007 Orange St Ste 700 
PO Box 2046 

Wilmington, DE 19899-2046 

 

Vedder Price 
Douglas J. Lipke and Allison B. Hudson 

222 N. LaSalle Street 
Chicago, IL 60601 

Vinson & Elkins LLP 
Steven M. Abramowitz 

666 Fifth Avenue, 26th Floor 
New York, NY 10103-0040 

 

Weil, Gotshal & Manges LLP 
Matthew S. Barr 

David N. Griffiths, Candace M. Arthur, and 
Alexander Condon 
767 Fifth Avenue 

New York, NY 10153 

 

Weld Riley, S.C. 
William E. Wallo, Esq. 

3624 Oakwood Hills Parkway 
Eau Claire, WI 54701 

Young Conaway Stargatt & Taylor, LLP 
Sean M. Beach 

Andrew L. Magaziner 
Betsy L. Feldman 
Rodney Square 

1000 North King Street 
Wilmington, DE 19801 

 

Dickinson Wright PLLC 
James A. Plemmons, Esq. 
Michael L. Dallaire, Esq. 

500 Woodward Avenue, Suite 4000 
Detroit, MI 48226 

 

Womble Bond Dickinson (US) LLP 
Matthew P. Ward, Esq, 

Morgan L. Patterson, Esq. 
1313 North Market Street, Suite 1200 

Wilmington, DE 19801 

 

Case 19-11563-KBO    Doc 246-8    Filed 08/22/19    Page 3 of 3Case 19-11563-KBO    Doc 377-2    Filed 09/16/19    Page 161 of 339



IMPAC 6407214v.1

Subpoena for Rule 2004 Examination Directed to Insight Equity Management 
Company LLC
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B2540 (Form 2540 – Subpoena for Rule 2004 Examination) (12/15)  

UNITED STATES BANKRUPTCY COURT 
_______________________________________ District of ___________________________________________ 

 
In re __________________________________________ 

Debtor 

 
Case No. _____________________  
 
Chapter ______________  
 

 
SUBPOENA FOR RULE 2004 EXAMINATION 

 
To:  ________________________________________________________________________________________ 

(Name of person to whom the subpoena is directed) 
 

 

  Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at an examination 

under Rule 2004, Federal Rules of Bankruptcy Procedure.  A copy of the court order authorizing the examination is attached.  

PLACE  
 
 
 
 

DATE AND TIME 

 

The examination will be recorded by this method:  ___________________________________________________________ 
 

  Production: You, or your representatives, must also bring with you to the examination the following documents, 
electronically stored information, or objects, and must permit inspection, copying, testing, or sampling of the material:  

 

 

 
 

The following provisions of Fed. R. Civ. P. 45, made applicable in bankruptcy cases by Fed. R. Bankr. P. 9016, are 
attached – Rule 45(c), relating to the place of compliance; Rule 45(d), relating to your protection as a person subject to a 
subpoena; and Rule 45(e) and 45(g), relating to your duty to respond to this subpoena and the potential consequences of not 
doing so. 
 
Date:  _____________    
 CLERK OF COURT                                                                

 
 
________________________ 
Signature of Clerk or Deputy Clerk 

 
 
OR    

                                                                
 
 
________________________ 

Attorney’s signature 
 

 
The name, address, email address, and telephone number of the attorney representing (name of party)       
____________________________  ,  who issues or requests this subpoena, are:  

 

 

 

Notice to the person who issues or requests this subpoena 

If this subpoena commands the production of documents, electronically stored information, or tangible things, or the 

inspection of premises before trial, a notice and a copy of this subpoena must be served on each party before it is served on 

the person to whom it is directed.  Fed. R. Civ. P. 45(a)(4).  
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Insight Equity Management Company LLC

✔

Kilpatrick, Townsend & Stockton LLP
1114 Avenue of the Americas, 21st Floor
New York, New York 10019
Attn: David M. Posner, Esq.

Testimony Date: TBD
Production Deadline: September 18, 2019

Videography and/or Stenography

✔

See attached Exhibit A

September 11, 2019

/s/ L. Katherine Good

The Official Committee of Unsecured Creditors

Potter Anderson & Corroon LLP, 1313 N. Market Street, 6th Floor, Wilmington, Delaware 19801, ATTN: L. Katherine Good, Esq., kgood@potteranderson.com



B2540 (Form 2540 – Subpoena for Rule 2004 Examination) (Page 2) 

 

PROOF OF SERVICE 
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.) 

I received this subpoena for (name of individual and title, if any): ______________________________________________  

on (date) __________ . 

 

 I served the subpoena by delivering a copy to the named person as follows: ____________________________________ 

___________________________________________________________________________________________________ 

__________________________________ on (date) ___________________ ; or  

 

 I returned the subpoena unexecuted because:  ____________________________________________________________ 

___________________________________________________________________________________________________ 

 

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also tendered to the 
witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of  $ _______________________ . 

 
My fees are $ _________ for travel and $_________ for services, for a total of $_________ . 

 
 
I declare under penalty of perjury that this information is true and correct. 
 

Date:  _______________ 
 
 
 
 
 

 
________________________________________________ 

Server’s signature 
 

________________________________________________ 
Printed name and title 

 
 
________________________________________________ 

Server’s address 
 
 
Additional information concerning attempted service, etc.: 
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✔ Insight Equity Management Company LLC

c/o Hunton Andrews Kurth LLP, 600 Travis Street, Houston, Texas 77002, ATTN: Timothy A. Davidson II
via Electronic Mail and Overnight Delivery via Federal Express September 11, 2019

September 11, 2019
/s/ L. Katherine Good

L. Katherine Good, Attorney

Potter Anderson & Corroon LLP, 1313 N. Market Street, 6th Floor, Wilmington, Delaware 19801
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Federal Rule of Civil Procedure 45(c), (d), (e), and (g) (Effective 12/1/13) 

(made applicable in bankruptcy cases by Rule 9016, Federal Rules of Bankruptcy Procedure) 
 

 (c) Place of compliance. 
 
   (1) For a Trial, Hearing, or Deposition. A subpoena may command a 
person to attend a trial, hearing, or deposition only as follows: 
      (A) within 100 miles of where the person resides, is employed, or 
regularly transacts business in person; or  
      (B) within the state where the person resides, is employed, or regularly 
transacts business in person, if the person  
         (i) is a party or a party’s officer; or 
         (ii) is commanded to attend a trial and would not incur substantial 
expense. 

 
   (2) For Other Discovery. A subpoena may command: 
      (A) production of documents, or electronically stored information, or 
things at a place within 100 miles of where the person resides, is employed, 
or regularly transacts business in person; and 
      (B) inspection of premises, at the premises to be inspected. 
 

(d) Protecting a Person Subject to a Subpoena; Enforcement. 
 

(1) Avoiding Undue Burden or Expense; Sanctions. A party or 
attorney responsible for issuing and serving a subpoena must take 
reasonable steps to avoid imposing undue burden or expense on a person 
subject to the subpoena. The court for the district where compliance is 
required must enforce this duty and impose an appropriate sanction — 
which may include lost earnings and reasonable attorney's fees — on a 
party or attorney who fails to comply. 

 
   (2) Command to Produce Materials or Permit Inspection. 
      (A) Appearance Not Required. A person commanded to produce 
documents, electronically stored information, or tangible things, or to 
permit the inspection of premises, need not appear in person at the place of 
production or inspection unless also commanded to appear for a deposition, 
hearing, or trial. 
      (B) Objections. A person commanded to produce documents or tangible 
things or to permit inspection may serve on the party or attorney designated 
in the subpoena a written objection to inspecting, copying, testing or 
sampling any or all of the materials or to inspecting the premises — or to 
producing electronically stored information in the form or forms requested. 
The objection must be served before the earlier of the time specified for 
compliance or 14 days after the subpoena is served. If an objection is made, 
the following rules apply: 
         (i) At any time, on notice to the commanded person, the serving party 
may move the court for the district where compliance is required for an 
order compelling production or inspection. 
         (ii) These acts may be required only as directed in the order, and the 
order must protect a person who is neither a party nor a party's officer from 
significant expense resulting from compliance. 

 
   (3) Quashing or Modifying a Subpoena. 
      (A) When Required. On timely motion, the court for the district where 
compliance is required must quash or modify a subpoena that: 
         (i) fails to allow a reasonable time to comply;  
         (ii) requires a person to comply beyond the geographical limits 
specified in Rule 45(c); 
         (iii) requires disclosure of privileged or other protected matter, if no 
exception or waiver applies; or 
         (iv) subjects a person to undue burden. 
      (B) When Permitted. To protect a person subject to or affected by a 
subpoena, the court for the district where compliance is required may, on 
motion, quash or modify the subpoena if it requires: 
         (i) disclosing a trade secret or other confidential research, 
development, or commercial information; or 
 

         (ii) disclosing an unretained expert's opinion or information that does 
not describe specific occurrences in dispute and results from the expert's 
study that was not requested by a party. 
      (C) Specifying Conditions as an Alternative. In the circumstances 
described in Rule 45(d)(3)(B), the court may, instead of quashing or 
modifying a subpoena, order appearance or production under specified 
conditions if the serving party: 
          (i) shows a substantial need for the testimony or material that cannot 
be otherwise met without undue hardship; and 
          (ii) ensures that the subpoenaed person will be reasonably 
compensated. 
 
(e) Duties in Responding to a Subpoena. 
 
   (1) Producing Documents or Electronically Stored Information. These 
procedures apply to producing documents or electronically stored 
information: 
      (A) Documents. A person responding to a subpoena to produce 
documents must produce them as they are kept in the ordinary course of 
business or must organize and label them to correspond to the categories in 
the demand. 
      (B) Form for Producing Electronically Stored Information Not 
Specified. If a subpoena does not specify a form for producing 
electronically stored information, the person responding must produce it in 
a form or forms in which it is ordinarily maintained or in a reasonably 
usable form or forms. 
      (C) Electronically Stored Information Produced in Only One Form. The 
person responding need not produce the same electronically stored 
information in more than one form. 
      (D) Inaccessible Electronically Stored Information. The person 
responding need not provide discovery of electronically stored information 
from sources that the person identifies as not reasonably accessible because 
of undue burden or cost. On motion to compel discovery or for a protective 
order, the person responding must show that the information is not 
reasonably accessible because of undue burden or cost. If that showing is 
made, the court may nonetheless order discovery from such sources if the 
requesting party shows good cause, considering the limitations of Rule 
26(b)(2)(C). The court may specify conditions for the discovery. 
 
   (2) Claiming Privilege or Protection. 
      (A) Information Withheld. A person withholding subpoenaed 
information under a claim that it is privileged or subject to protection as 
trial-preparation material must: 
         (i) expressly make the claim; and 
         (ii) describe the nature of the withheld documents, communications, 
or tangible things in a manner that, without revealing information itself 
privileged or protected, will enable the parties to assess the claim. 
      (B) Information Produced. If information produced in response to a 
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any party that 
received the information of the claim and the basis for it. After being 
notified, a party must promptly return, sequester, or destroy the specified 
information and any copies it has; must not use or disclose the information 
until the claim is resolved; must take reasonable steps to retrieve the 
information if the party disclosed it before being notified; and may  
promptly present the information under seal to the court for the district 
where compliance is required for a determination of the claim. The person 
who produced the information must preserve the information until the claim 
is resolved. 
… 
(g) Contempt. The court for the district where compliance is required – and 
also, after a motion is transferred, the issuing court – may hold in contempt 
a person who, having been served, fails without adequate excuse to obey 
the subpoena or an order related to it. 
 

 
For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013) 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

   

   Debtors.1 

) 

) 

) 

) 

) 

)

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

 

Jointly Administered 

 

FIRST REQUEST FOR PRODUCTION OF DOCUMENTS BY THE OFFICIAL 

COMMITTEE OF UNSECURED CREDITORS TO INSIGHT EQUITY 

 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for Production 

of Documents (the “Document Requests”) in connection with the Debtors’ Disclosure Statement, 

dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and for all other purposes 

permitted by the Rules of Court.  The Committee hereby demands that Insight Equity Management 

Company LLC provide responses and produce documents in response to these requests by 

delivering all such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 

1114 Avenue of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or 

to a mutually agreeable alternative location, on a rolling basis, completing no later than September 

18, 2019, or such other date as the parties may agree.   

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, 

are: Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 

meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day Pleadings 

[ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as necessary 

to bring within the scope of the discovery request all responses that might otherwise 

be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 

subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 
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k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC (2511), 

Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, whether 

prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge Energy 

Services GP LLC (4683), Emerge Energy Services Operating LLC (2511), Superior 

Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation 

(9875), and any affiliates, advisors, agents, attorneys, accountants, consultants, 

officers, directors, employees, experts, investment bankers, professionals, 

representatives, and other persons acting, or who have acted, on behalf of the 

foregoing entities or individuals referenced in this definition, including Ankura 

when acting, or when it has acted, on behalf of the Debtors in any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to this 

proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, including 

but not limited to, any kind of written, audio, or graphic matter, however produced 

or reproduced, whether or not sent or received, including, but not limited to, 

writings, communications, contracts, reports, lists, presentations, pro formas, 

analyses, spreadsheets, correspondence, memoranda, e-mail and electronically 

stored documents, recordings, telephone records, notes, charts, graphs, drawings, 

photographs, telephone records, voice mail, audio and video recordings, data 

compilations, computer databases, records, and any information generated or stored 

in electronic form.  In producing any document in response to any of the Document 

Requests, you shall produce (i) all drafts of any responsive documents, and (ii) all 

marked, annotated, or non-identical copies of any responsive documents. 
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q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or individuals 

referenced in this definition. 

l. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

w. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

x. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the Debtors. 

y. “Noteholders” means the noteholders parties thereto from time to time to the Notes 

Purchase Agreement, dated as of January 5, 2018, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition. 

z. “NWS” means northern white sand. 

aa. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 
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bb. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, Oklahoma. 

cc. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

dd. “Petition Date” means July 15, 2019. 

ee. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

ff. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

gg. “Unencumbered Assets” means all assets of the Debtors that were free and clear of 

any Liens or security interests as of the Petition Date. 

hh. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

ii. “You” or “your” means Insight Equity as defined above. 

jj. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of Civil 

Procedure 26(e).  You shall supplement any production of documents made in response to any of 

the following Document Requests and produce promptly any and all responsive documents that 

are received, discovered, or created after any of your responses to these Document Requests, or 

that are otherwise within your possession, custody, or control (or within the possession, custody, 

or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 
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investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of privilege 

or immunity (whether under common law, statute, or otherwise), you shall comply with Federal 

Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from production 

in a written privilege log that provides:  (a) the identity of each person who prepared and/or signed 

the document; (b) the identity of each person designated as an addressee; (c) the identity of each 

person who received any copy of the document; (d) the date of the document; (e) the subject matter 

of the document; (f) the type or nature of the document; and (g) the basis for withholding the 

document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 

document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, and 

the person performing the redaction or alteration.  Any redaction must be clearly visible on the 

redacted documents. 
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6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other notation 

or any omission, shall constitute a separate document and must be produced, whether or not the 

original of such a document is within your possession, custody, or control.  A request for any 

document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 

8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or separated 

from other documents, whether by inclusion of binders, files, subfiles, or by use of dividers, tabs, 

or any other method, shall be left so segregated or separated when produced in response to these 

Document Requests.  If no document exists that is responsive to a particular request, you shall so 

state in writing. 
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9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of action, 

or potential litigation claims of the Debtors as of the Petition Date or arising after the Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  

ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 
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c) All Documents concerning the Debtors’ fuel business. 

REQUEST NO. 4: 

All Documents sufficient to determine the value, terms and conditions of any settlement 

between the Debtors and any creditor of, or claimant against, any of the Debtors within one year 

prior to the Petition Date.  

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

All Documents concerning the Debtor’s customer base’s current or prospective capital 

programs, plants, and/or completion activity level concerning demand for oil and gas produced by 

the hydraulic fracturing process in Texas, Oklahoma, or other drilling venues serviced by the 

Debtors.  

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  
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REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered by, 

or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, or in connection with any vote of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, taken or held between 

January 1, 2016 and the Petition Date, separately concerning the RSA and the creation of the 

Special Restructuring Committee and the relinquishment of decision-making authority and control 

to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of Directors 

or Special Restructuring Committee detailing valuation or debt capacity analyses 

prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 
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d) All Documents relating to or reflecting any analyses and/or reports on the Debtors’ 

debt capacity prepared by the Company, their advisors, and/or Insight Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the calculation 

by the Debtors of projections of future revenues, adjusted EBITDA, EDIT, 

depreciation and amortization, capital expenditures, net working capital, and 

unlevered free cash flow for use in discounted cash flow valuations of the Debtors 

as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 

k) All Documents relating to or reflecting any analyses performed in connection with 

the RSA, including any term sheets provided by Insight Equity, the Company 

and/or the Lenders, and any analyses conducted or presentations prepared in 

connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, lease 

operating expenses by location, G&A, corporate expenses, abandonment programs 

or estimates, gathering and processing contract details, and prospectuses; 
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m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, carried 

interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but not 

limited to, asset appraisals, liquidity forecasts, cash-flow projections, business plan 

projections through 2021, audited sand reserve reports and information furnished 

to the reserve auditor for preparation of the sand reserve report or sand reserve 

databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 

t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or any 

other party in relation to any potential tort claims against any Person arising from 
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or related to the San Antonio levee breach, including all related documents and 

communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii) 

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, the 

RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; and (ii) 

concerning proposals, negotiation, and terms and conditions concerning the treatment of the 

Noteholders under the Plan of Reorganization, including any communications prior to the Petition 

Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated recoveries 

of creditor of the Debtors, including any drafts or preliminary analyses.   
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REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 

Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; and; 

(ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  

REQUEST NO. 17: 

All Documents concerning any transfers or distributions of cash or other assets to any 

Insiders or to any non-Insider holders of equity.  
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REQUEST NO. 18: 

All documents provided to Insight Equity by the Debtors or received from Insight Equity 

by the Debtors prior to the Petition Date. 

REQUEST NO. 19: 

All Documents related to Insight Equity’s investment in Emerge Energy (and the value 

thereof), made, finalized, or considered by Insight Equity in each of calendar years 2016, 2017, 

2018, and 2019. 

REQUEST NO. 20:  

All Documents related to the negotiation and execution of the RSA, including its exhibits 

and appendices. 

REQUEST NO. 21:  

All Documents relating to the Special Restructuring Committee and the relinquishment of 

control of RSA-related transactions by the Debtors and/or the Emerge Energy Board of Directors 

to the Special Restructuring Committee, and the factors considered by Insight Equity with respect 

to such relinquishment of control. 

REQUEST NO. 22: 

All documents relating to any proposals made by Insight Equity to Emerge Energy and/or 

the Lenders, or considered or developed by Insight Equity for a restructuring of Emerge Energy as 

an alternative to the RSA. 

REQUEST NO. 23: 

All Documents relating to Insight Equity’s efforts to include any recovery for itself and 

other existing equity holders of Emerge Energy by means of the RSA. 
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REQUEST NO. 24: 

All Documents concerning federal, state, and local tax consequences related to any aspect 

of the Debtors’ restructuring process. 

REQUEST NO. 25: 

All documents referenced in Document Requests 1-24 prepared for, in reference to, or 

shared with HPS, whether inclusive or exclusive of the Debtors, whether internal or external. 

 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  September 11, 2019 

 Wilmington, Delaware 
POTTER ANDERSON & CORROON LLP 

 

/s/ L. Katherine Good      

Jeremy W. Ryan (DE Bar No. 4057) 

Christopher M. Samis (DE Bar No. 4909) 

L. Katherine Good (DE Bar No. 5101) 

Aaron H. Stulman (DE Bar No. 5807) 

1313 North Market Street, Sixth Floor 

P.O. Box 951 

Wilmington, DE  19801 

Telephone:  (302) 984-6000 

Facsimile:  (302) 658-1192 

Email: jryan@potteranderson.com 

 csamis@potteranderson.com 

 kgood@potteranderson.com 

 astulman@potteranderson.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Todd C. Meyers (admitted pro hac vice) 

David M. Posner (admitted pro hac vice) 

Kelly Moynihan (admitted pro hac vice) 

The Grace Building 

1114 Avenue of the Americas 

New York, NY  10036 

Telephone:  (212) 775-8700 

Facsimile:  (212) 775-8800 

Email:  tmeyers@kilpatricktownsend.com 

  dposner@kilpatricktownsend.com 

  kmoynihan@kilpatricktownsend.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Lenard M. Parkins (admitted pro hac vice) 

700 Louisiana Street, Suite 4300 

Houston, TX  77002 

Telephone:  (281) 809-4100 

Facsimile:  (281) 929-0797 

Email:  lparkins@kilpatricktownsend.com 

 

Counsel to the Official Committee of Unsecured Creditors 

of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

  Debtors.1 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

Re: Docket No. 246 

ORDER GRANTING MOTION OF OFFICIAL COMMITTEE OF UNSECURED 

CREDITORS FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE 

BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 

RULE 2004-1, AUTHORIZING AND DIRECTING THE PRODUCTION OF 

DOCUMENTS AND THE EXAMINATION OF  

THE DEBTORS AND CERTAIN THIRD PARTIES 

Upon the motion of the Official Committee of Unsecured Creditors of Emerge Energy 

Services, LP (the “Committee”) pursuant to section 105(a) of the Bankruptcy Code, Rule 2004 of 

the Federal Rules of Bankruptcy Procedures, and Local Rule 2004-1 of the United States 

Bankruptcy Court for the District of Delaware, filed on August 22, 2019 seeking the entry of an 

order directing the examination of the Debtors, certain third parties and individuals, and the 

production of documents (the “Motion”),2 and this matter being a core proceeding pursuant to 28 

U.S.C.§ 157(b)(2)(B); and upon consideration of the Motion and the consent to the terms of this 

Order by the parties listed in the fifth decretal paragraph; and due and proper notice of the 

Motion having been given, it is hereby  

                                                           
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 

Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

2 Capitalized terms not otherwise defined in this Order shall have the meaning given to them in the Motion. 
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ORDERED that the Motion is granted to the extent set forth herein; and it is 

further  

ORDERED that the Committee is authorized to issue and serve a subpoena to the 

Debtors, for the production of documents, electronically stored information or tangible things 

responsive to the Document Request, as negotiated with the Debtors since the filing of the 

Motion, attached hereto as Exhibit A; and it is further  

ORDERED that the Committee is authorized to issue and serve a subpoena on 

HPS for the production of documents, electronically stored information or tangible things 

responsive to the Document Request attached hereto as Exhibit B; and it is further  

ORDERED that the Committee is authorized to issue and serve a subpoena on 

Insight Equity, Mr. Eugene I. Davis, and Mr. William L. Transier for the production of 

documents, electronically stored information, or tangible things responsive to the Document 

Requests applicable to each of the above persons described in and attached to the Motion; and it 

is further 

ORDERED that the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier 

shall produce documents in accordance with the respective subpoenas served on them by the 

Committee, provided, however, that nothing herein abrogates a producing party’s right to object 

to any individual request.  Provided, however, that before seeking intervention from the Court on 

any such discovery dispute, the parties will first confer to try to resolve the dispute.  The 

documents for production shall be located through reasonable efforts and use of negotiated 

search terms, custodians, and date ranges.  Such documents will be produced on a rolling basis 

and substantially completed by September 18, 2019 with the producing parties using good faith 
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efforts to produce any remaining responsive documents as soon thereafter as practicable; and it is 

further 

ORDERED that HPS shall designate an informed representative to appear for oral 

examination as requested in the Motion; and it is further 

ORDERED that the Committee is authorized to issue and serve subpoenas for oral 

examinations on the Debtors, Insight Equity, and HPS, and on the individuals identified in the 

next ordering paragraph; and it is further 

ORDERED that Mr. Richard Shearer, Chief Executive Officer of the Debtors; Mr. 

Bryan M. Gaston, formerly Chief Restructuring Officer of the Debtors and now Restructuring 

Officer of the Debtors; Mr. Eugene I. Davis, independent director of the Debtors and one of the 

two members of the Special Restructuring Committee; Mr. William L. Transier, independent 

director of the Debtors and one of the two members of the Special Restructuring Committee;  

Mr. Ted W. Beneski, in his respective capacities as both Chief Executive officer 

of Insight Equity and Chairmen of the Board of Directors of the Debtors; and the HPS-

designated informed representative shall each appear for oral examination regarding the topics 

described in the Motion and the applicable Document Request, at a mutually acceptable date and 

location, regarding the topics described in the Motion and in the applicable Document Request, 

provided, however, that nothing herein abrogates witness’ rights to object to any individual topic 

of the oral examination, further provided, however, that before seeking intervention from the 

Court on any such discovery dispute, the parties will first confer to try to resolve the dispute; and 

it is further 
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ORDERED that the Court shall retain jurisdiction with respect to any matters, 

claims, rights or disputes arising from or related to the implementation of this Order or the 

subpoenas issued and served pursuant to this Order. 

KAREN B. OWENS
UNITED STATES BANKRUPTCY JUDGE

Dated: September 9th, 2019
Wilmington, Delaware
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

  Debtors.3 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 

FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO THE DEBTORS 

 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for Production 

of Documents (the “Document Requests”) in connection with the Debtors’ Disclosure Statement, 

dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and for all other purposes 

permitted by the Rules of Court.  The Committee hereby demands that the Debtors provide 

responses and produce documents in response to these requests by delivering all such responsive 

documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue of the Americas, 

21st Floor, New York, New York  10019, Attn: David M. Posner or to a mutually agreeable 

                                                           
3 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 

Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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alternative location, on a rolling basis, completing no later than September 12, 2019, or such other 

date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 

meaning ascribed to such terms in the Motion.  

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 

subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 
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k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 

electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 
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r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 
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ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means the Debtors as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 

Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   
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3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 

document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 
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shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 

8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. Except with respect to emails addressed in paragraph 10 below the , he dates 

covered by these Document Requests are January 1, 2017 through the August 22, 2019 unless 

otherwise specified in a Request. 

10. Unless otherwise specified in a particular Request, the dates covered by these 

Document Request for emails to be produced are August 1, 2017 through August 22, 2019 
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DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  

ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.   
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REQUEST NO. 4: 

All Documents related to any settlement between the Debtors and any creditor of, or 

claimant against, any of the Debtors within one year prior to the Petition Date that includes a 

provision wherein the creditor or claimant agrees to vote its unsecured claim in favor of a plan 

containing the treatment for unsecured creditors as set out in the RSA. 

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

Request withdrawn. 

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 
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January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2017 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents, excluding emails, relating to or reflecting any valuation analyses 

and/or valuation reports, fairness opinions, solvency opinions, asset valuations, 

and solvency of the Debtors, including any methodology used to determine same, 

prepared by the Company, their advisors, and/or Insight Equity (time period—

January 1, 2016 to present); 

b) All Documents, excluding emails, relating to or reflecting any presentations to the 

Board of Directors or Special Restructuring Committee detailing valuation or debt 

capacity analyses prepared by the Company, their advisors and/or Insight Equity 

(time period—January 1, 2016 to present);  

c) All Documents, excluding emails, sufficient to identify the value, income, assets 

and liabilities of Emerge Energy, including Emerge Energy’s direct and indirect 

subsidiaries as of the Petition Date (time period—January 1, 2016 to present); 

d) All Documents, excluding emails, relating to or reflecting any analyses and/or 

reports on the Debtors’ debt capacity prepared by the Company, their advisors, 

and/or Insight Equity (time period—January 1, 2016 to present); 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 
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and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents, excluding emails, relating to or reflecting the Frac Sand Industry 

prepared by, on behalf of, or for the Debtors, including projections, forecasts, and 

analyses concerning sand producers and sand users; 

i) All Documents, excluding emails, relating to or reflecting analysis or reports of 

any chapter 11 bankruptcy transactions, including any market studies prepared by 

the Company, their advisors, and/or Insight Equity (time period—January 1, 2016 

to present); 

j) All Documents, excluding emails relating to or reflecting valuation analyses 

and/or reports prepared by the Company, their advisors and/or Insight Equity in 

connection with impairment testing (time period January 1, 2016 to present); 

k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 
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plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 

t) All documents relating to or reflecting any communications or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications;  

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable; and 

x) All Documents, excluding emails, relating to the sale of the fuel business by the 

Company, any private placement transaction regarding the Company, or any 

public offering regarding the Company (time period—January 1, 2016 to present). 
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REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii) 

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 

the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.  

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 
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Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  

REQUEST NO. 17: 

All Documents concerning any transfers or distributions equal to or in excess of $150,000 

in cash or other assets of such value to any Insiders or to any non-Insider holders of equity (time 

period--4 years prior to the Petition Date).  

REQUEST NO. 18: 

All Documents provided to Ankura by the Debtors or received from Ankura by the 

Debtors prior to the Petition Date. 

REQUEST NO. 19:  

All Documents relating to any forbearance agreements, the RSA, and any exhibits and 

appendices thereto, including with respect to any meetings or communications with any Lender 

or Lender representative during, or prior to, any forbearance periods under any forbearance 

agreement. 
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REQUEST NO. 20:  

All Documents relating to any communication, direction, or instruction by any Lender to 

the Debtors or a Debtor representative regarding the conduct of the Debtors’ business, any 

business plan of the Debtors, the use of cash (including payments to any third party), the 

acquisition or disposition of any asset, and negotiations with any railcar or other lessor of assets 

to the Debtors. 

REQUEST NO. 21:  

All Documents relating to any communications, reports, or presentations of any kind by 

the Debtors, or any other person on the Board of Directors of the Debtors, or member of any 

such Board of Directors, to any Lender, or to Insight Equity with respect to Document Requests 

Nos. 19 & 20. 

REQUEST NO. 22: 

 All Documents relating to any terms or proposals for any debt and/or equity restructuring 

or recapitalization between the Debtors and the Lenders. 

REQUEST NO. 23: 

All Documents relating to any terms or proposals to the Debtors, or any Board of 

Directors of the Debtors, from any non-Lender Person regarding any business combination, debt 

and/or equity infusion. 

REQUEST NO. 24:  

 All Documents relating to the Special Restructuring Committee and its duties and/or roles, 

from its creation under the RSA to the present, including its fiduciary duties after the 

Petition Date. 
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REQUEST NO. 25:   

 All Documents relating to why the Special Restructuring Committee did not and does not 

have its own independent legal counsel, distinct from and/or in addition to the Debtors’ and 

Lenders’ counsel, with respect to negotiations concerning the RSA, including all exhibits and 

appendices thereto. 

REQUEST NO. 26: 

 All Documents concerning the current tax basis in Debtors for Insight  

Equity, and any other equity holders, and all workpapers supporting such tax basis numbers. 

 REQUEST NO. 27: PRESENTLY TABLED, BUT NOT WITHDRAWN (9-5-19) 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 

and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 

e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;  

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 
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g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;  

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;  

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) Request withdrawn.  

n) Request withdrawn. 

 

THE ABOVE REVISED REQUESTS REFLECT THE COMMITTEE OF UNSECURED 

CREDITORS’ REQUESTED DISCOVERY AS OF 9/5/2019, SUBJECT TO AND 

WITHOUT WAIVING ANY RIGHTS OR OBJECTIONS. 

[Remainder of Page Intentionally Left Blank] 
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Dated:  September 6, 2019 

 Wilmington, Delaware 
POTTER ANDERSON & CORROON LLP 

 

/s/ Aaron H. Stulman      

Jeremy W. Ryan (DE Bar No. 4057) 

Christopher M. Samis (DE Bar No. 4909) 

L. Katherine Good (DE Bar No. 5101) 

Aaron H. Stulman (DE Bar No. 5807) 

1313 North Market Street, Sixth Floor 

P.O. Box 951 

Wilmington, DE  19801 

Telephone:  (302) 984-6000 

Facsimile:  (302) 658-1192 

Email: jryan@potteranderson.com 

 csamis@potteranderson.com 

 kgood@potteranderson.com 

 astulman@potteranderson.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Todd C. Meyers (admitted pro hac vice) 

David M. Posner (admitted pro hac vice) 

Kelly Moynihan (admitted pro hac vice) 

The Grace Building 

1114 Avenue of the Americas 

New York, NY  10036 

Telephone:  (212) 775-8700 

Facsimile:  (212) 775-8800 

Email:  tmeyers@kilpatricktownsend.com 

  dposner@kilpatricktownsend.com 

  kmoynihan@kilpatricktownsend.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Lenard M. Parkins (admitted pro hac vice) 

700 Louisiana Street, Suite 4300 

Houston, TX  77002 

Telephone:  (281) 809-4100 

Facsimile:  (281) 929-0797 

Email:  lparkins@kilpatricktownsend.com 

 

Counsel to the Official Committee of Unsecured Creditors 

of Emerge Energy Services LP, et al.  
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

  Debtors.4 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 

FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO HPS 

 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for Production 

of Documents (the “Document Requests”) in connection with the Debtors’ Disclosure Statement, 

dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and for all other purposes 

permitted by the Rules of Court.  The Committee hereby demands that HPS Investment Partners, 

LLC provide responses and produce documents in response to these requests by delivering all such 

responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue of the 

Americas, 21st Floor, New York, New York  10019, Attn: Jonathan E. Polonsky or to a mutually 

                                                           
4 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 

Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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agreeable alternative location, on a rolling basis, completing no later than September 12, 2019, or 

such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 

meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day Pleadings 

[ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as necessary 

to bring within the scope of the discovery request all responses that might otherwise 

be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, Chief Executive Officer of Insight Equity. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of the Company or any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 

subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC (2511), 

Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 
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behalf of the foregoing entities or individuals referenced in this definition, whether 

prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge Energy 

Services GP LLC (4683), Emerge Energy Services Operating LLC (2511), Superior 

Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation 

(9875), and any affiliates, advisors, agents, attorneys, accountants, consultants, 

officers, directors, employees, experts, investment bankers, professionals, 

representatives, and other persons acting, or who have acted, on behalf of the 

foregoing entities or individuals referenced in this definition, including Ankura 

when acting, or who have acted on behalf of the Debtors in any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to this 

proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, including 

but not limited to, any kind of written, audio, or graphic matter, however produced 

or reproduced, whether or not sent or received, including, but not limited to, 

writings, communications, contracts, reports, lists, presentations, pro formas, 

analyses, spreadsheets, correspondence, memoranda, e-mail and electronically 

stored documents, recordings, telephone records, notes, charts, graphs, drawings, 

photographs, telephone records, voice mail, audio and video recordings, data 

compilations, computer databases, records, and any information generated or stored 

in electronic form.  In producing any document in response to any of the Document 

Requests, you shall produce (i) all drafts of any responsive documents, and (ii) all 

marked, annotated, or non-identical copies of any responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

Case 19-11563-KBO    Doc 336-2    Filed 09/09/19    Page 4 of 17Case 19-11563-KBO    Doc 377-2    Filed 09/16/19    Page 211 of 339



4 
 

 

who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or individuals 

referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the Notes 

Purchase Agreement, dated as of January 5, 2018, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear of 

any Liens or security interests as of the Petition Date. 
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ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means HPS as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

11. These Document Requests are continuing requests pursuant to Federal Rule of Civil 

Procedure 26(e).  You shall supplement any production of documents made in response to any of 

the following Document Requests and produce promptly any and all responsive documents that 

are received, discovered, or created after any of your responses to these Document Requests, or 

that are otherwise within your possession, custody, or control (or within the possession, custody, 

or control of anyone acting on your behalf). 

12. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction.   

13. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

14. If any documents are withheld from production on the alleged grounds of privilege 

or immunity (whether under common law, statute, or otherwise), you shall comply with Federal 

Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from production 

in a written privilege log that provides:  (a) the identity of each person who prepared and/or signed 

the document; (b) the identity of each person designated as an addressee; (c) the identity of each 
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person who received any copy of the document; (d) the date of the document; (e) the subject matter 

of the document; (f) the type or nature of the document; and (g) the basis for withholding the 

document. 

15. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 

document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, and 

the person performing the redaction or alteration.  Any redaction must be clearly visible on the 

redacted documents. 

16. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

17. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other notation 

or any omission, shall constitute a separate document and must be produced, whether or not the 

original of such a document is within your possession, custody, or control.  A request for any 
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document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 

18. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or separated 

from other documents, whether by inclusion of binders, files, subfiles, or by use of dividers, tabs, 

or any other method, shall be left so segregated or separated when produced in response to these 

Document Requests.  If no document exists that is responsive to a particular request, you shall so 

state in writing. 

19. The dates covered by these Document Requests are September 1, 2018 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents concerning (i) any valuation of the Debtors or any Debtor’s asset prepared 

by, relied upon, or reviewed by You, and the methodology used to determine same; and (ii) the 

solvency or insolvency of any of the Debtors.  

REQUEST NO. 2: 

All Documents sufficient to identify the value, income, assets and liabilities, separately, of 

Emerge Energy and each of Emerge Energy’s direct and indirect subsidiaries as of the Petition 

Date.  
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REQUEST NO. 3: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, and any documents related to the perfection of any liens 

claimed by the Lenders against the Debtors or their assets.  

REQUEST NO. 4: 

All Documents sufficient to identify any claims for relief, rights of action, causes of action, 

or potential litigation claims of the Debtors as of the Petition Date or arising after the Petition Date 

in or on which Lenders assert a perfected Lien. 

REQUEST NO. 5: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  

ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs 

production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.   

REQUEST NO. 6: 

All Documents relating to Your determination or assessment of the value, merit or lack 

thereof of any actual or proposed settlement of claims between the Debtors and any Rail Car Lessor 
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or other creditor, or claimant with a claim of $5 million or more against, any of the Debtors within 

one year prior to the Petition Date.  

REQUEST NO. 7: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, preliminary plans of reorganization or 

restructuring support agreements prepared by, reviewed or considered by You, including under the 

Plan of Reorganization or any modification thereof. 

REQUEST NO. 8: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors prepared by, reviewed or considered by You after January 1, 2018.  

REQUEST NO. 9: 

Any drafts of or work papers for any discounted cash flow analysis of the Debtors prepared 

by, reviewed or considered by You after January 1, 2018.  

REQUEST NO. 10: 

Any drafts of or work papers prepared by, considered or reviewed by You for any frac sand 

business including comparable company analysis to the Debtors.  

REQUEST NO. 11: 

Any drafts of or work papers prepared by, reviewed or considered by You for any precedent 

transaction analysis of the Debtors after January 1, 2018, including any documents concerning 

potential, possible, considered, or rejected precedent transactions.  

REQUEST NO. 12: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof.  
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REQUEST NO. 13: 

All Documents provided to You by the Debtors or any Director of the Debtors, in 

connection with any meeting of the Debtors’ Board of Directors, or any committee, special 

committee or subcommittee thereof, taken or held between September 1, 2018 and the date hereof 

concerning (i) the RSA and the creation of the Special Restructuring Committee or (ii) the 

relinquishment by the Board or the Debtors of any decision-making authority or control to the 

Special Restructuring Committee, including the composition (and the direction or control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 14: 

All notes taken by any person who attended (whether in person, telephonically, 

electronically, by video link or videoconference, or in any other manner) any meeting of the 

Debtors’ Board of Directors, or any committee, special committee or subcommittee thereof. 

REQUEST NO. 15: 

All Documents concerning the Frac Sand Industry prepared by, reviewed or considered by 

You including projections, forecasts, and analyses concerning sand producers and sand users.  

REQUEST NO. 16: 

All Documents prepared by, considered or reviewed by You after January 1, 2018 

concerning the Debtors’ capital structure, financial requirements and needs, budgets, cash 

requirements, financial projections, valuation, insolvency, the acquisition of, sales or potential 

sales of assets, actual or potential closing of facilities or discontinuance of operations of any 

facility, and potential financial restructurings or 363 sales, including all Documents set forth 

specifically below: 

a) All Documents, including communications with Insight Equity relating to the RSA 

or reflecting any other proposal for the restructuring of the Debtors, any valuation 
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analyses and/or valuation reports, fairness opinions, and asset valuation prepared 

by the Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of Directors 

or Special Restructuring Committee, reviewed by or considered by You detailing 

valuation or debt capacity analyses prepared by the Company, their advisors and/or 

Insight Equity;  

c) All Documents relating to or reflecting any analyses and/or reports on the Debtors’ 

debt capacity prepared by You or the Company, their advisors, and/or Insight 

Equity; 

d) All Documents relating to or reflecting valuation analyses of the Debtors and/or 

reports prepared by you or the Company, their advisors and/or Insight Equity in 

connection with impairment testing; 

e) All Documents relating to or reflecting any analyses performed by reviewed or 

considered by You in connection with the RSA, including any term sheets or 

proposals provided by Insight Equity, the Company and/or the Lenders, and any 

analyses conducted or presentations prepared in connection with any such term 

sheets or proposals; 

f) All Documents relating to or including any presentations or management reports 

that include key performance indicators, including but not limited to capex by 

location, maintenance capex by location, lease operating expenses by location, 

G&A, corporate expenses, abandonment programs or estimates, gathering and 

processing contract details, and prospectuses; 

g) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, carried 

interests and other rights, as applicable; 

h) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

i) All Documents relating to or reflecting the Company’s forecasts, including, but not 

limited to, asset appraisals, liquidity forecasts, cash-flow projections, business plan 

projections through 2021, audited sand reserve reports and information furnished 

to the reserve auditor for preparation of the sand reserve report or sand reserve 

databases and market studies; 

j) All Documents prepared by, reviewed or considered by You relating to or reflecting 

any industry reports or any other materials utilized in the formulation of the 

Company’s business plan; 
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k) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

l) All Documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar companies; 

m) All Documents relating to or reflecting any analyses of potential precedent 

transactions considered or reviewed by You related to the Company’s industry; 

n) All documents relating to or reflecting any communications or data provided by 

You to Ankura in connection with any valuation work that has been performed to 

date, whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject 

to Material Revision;” 

o) All Documents (i) relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and (ii) any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

p) All Documents relating to any analyses performed by the Company, or any other 

party in relation to any potential tort claims against any Person arising from or 

related to the San Antonio levee breach, including all related documents and 

communications; and 

q) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 17: 

All Documents concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration.  

REQUEST NO. 18: 

All Documents concerning in- and out-of-court restructuring alternatives explored, 

reviewed or considered by You regarding the Debtors from December 1, 2018, including, but not 

limited, to those referenced in paragraph 30 of the Gaston Declaration, through the Petition Date.  
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REQUEST NO. 19: 

All Documents concerning the Debtors’ negotiations with You or the Noteholders between 

December 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring. 

REQUEST NO. 20: 

All Documents reviewed or considered by You concerning the calculation by the Debtors 

of projections of future revenues, adjusted EBITDA, EBIT, depreciation and amortization, capital 

expenditures, net working capital, and unlevered free cash flow for use in discounted cash flow 

valuations of the Debtors as of January 1, 2018.  

REQUEST NO. 21: 

All Documents prepared, reviewed or considered by You concerning the liquidation 

analysis of the Debtors and estimated recoveries of creditor of the Debtors, including any drafts or 

preliminary analyses.  

REQUEST NO. 22: 

All Documents, including those exchanged with the Debtors or Lender(s), concerning the 

negotiation, structuring, terms and conditions of the RSA and all exhibits and appendices thereto, 

including, without limitation, the Voting Proxy, the Standstill Agreement, and the Charters of the 

Special Restructuring Committee. 

REQUEST NO. 23: 

All Documents prepared, reviewed or considered by You concerning proposals, 

negotiation, and terms and conditions concerning the treatment of the Noteholders under the RSA 

and Plan of Reorganization  
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REQUEST NO. 24: 

All Documents prepared, reviewed or considered by You concerning proposals, 

negotiations, and terms and conditions (i) concerning the treatment of general unsecured creditors 

or trade creditors under the Plan of Reorganization, including any communications prior to the 

Petition Date with any general unsecured creditor or trade creditor concerning its recovery under 

the Plan of Reorganization; and (ii) concerning the treatment of equity holders concerning their 

recoveries under the Plan of Reorganization, including any communications prior to the Petition 

Date with any equity holder concerning its recovery under the Plan of Reorganization, and 

including any documents or communications concerning the Special Restructuring Committee’s 

allocation of New Warrants between general unsecured and equity holders.  

REQUEST NO. 25: All Documents relating to any forbearance agreements between the Debtors 

and any Lender, without limitation, including all Documents relating to any meetings or 

undertakings provided for in any forbearance agreement. 

REQUEST NO. 26: 

 All Documents related to any business plans, forecasts, analyses made or performed by You 

or any Lender with respect to the transactions contemplated by the RSA, or with respect to 

alternative transactions. 

REQUEST NO. 27: 

 All Documents relating to terms, proposals, and/or offers made by Insight Equity to the 

Debtors, You and/or Lenders with respect to a purchase of lender indebtedness or any 

recapitalization and/or financial restructuring of the Debtors. 

REQUEST NO. 28: 
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 All Documents relating to HPS’s decision to purchase the indebtedness of PNC Bank, 

including communications, reports, and presentations related thereto. 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  September 6, 2019 

 Wilmington, Delaware 
POTTER ANDERSON & CORROON LLP 

 

/s/ Aaron H. Stulman     

Jeremy W. Ryan (DE Bar No. 4057) 

Christopher M. Samis (DE Bar No. 4909) 

L. Katherine Good (DE Bar No. 5101) 

Aaron H. Stulman (DE Bar No. 5807) 

1313 North Market Street, Sixth Floor 

P.O. Box 951 

Wilmington, DE  19801 

Telephone:  (302) 984-6000 

Facsimile:  (302) 658-1192 

Email: jryan@potteranderson.com 

 csamis@potteranderson.com 

 kgood@potteranderson.com 

 astulman@potteranderson.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Todd C. Meyers (admitted pro hac vice) 

David M. Posner (admitted pro hac vice) 

Kelly Moynihan (admitted pro hac vice) 

The Grace Building 

1114 Avenue of the Americas 

New York, NY  10036 

Telephone:  (212) 775-8700 

Facsimile:  (212) 775-8800 

Email:  tmeyers@kilpatricktownsend.com 

  dposner@kilpatricktownsend.com 

  kmoynihan@kilpatricktownsend.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Lenard M. Parkins (admitted pro hac vice) 

700 Louisiana Street, Suite 4300 

Houston, TX  77002 

Telephone:  (281) 809-4100 

Facsimile:  (281) 929-0797 

Email:  lparkins@kilpatricktownsend.com 

 

Counsel to the Official Committee of Unsecured Creditors 

of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

Hearing Date: September 5, 2019 at 10:00 a.m. (ET) 
Objection Deadline: August 29, 2019 at 4:00 p.m. (ET) 

 
MOTION OF OFFICIAL COMMITTEE OF UNSECURED CREDITORS  

FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE  
BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 
RULE 2004-1, AUTHORIZING AND DIRECTING THE EXAMINATION OF THE 

DEBTORS AND CERTAIN THIRD PARTIES  
 
 The Official Committee of Unsecured Creditors (the “Committee”) in the chapter 11 

cases of Emerge Energy Services, LP (“Emerge Energy,” and with its affiliated debtors-in-

possession, the “Debtors”), by and through its undersigned proposed counsel, Kilpatrick 

Townsend & Stockton LLP and Potter Anderson & Corroon LLP, hereby files this motion (the 

“Motion”),2 pursuant to section 105(a) of title 11 of the United States Code (the “Bankruptcy 

Code”), Rule 2004 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and 

Local Rule 2004-1 of the United States Bankruptcy Court for the District of Delaware (the 

“Local Rules”), seeking the entry of an order (the “Order”), substantially in the form annexed 

hereto as Exhibit A, directing (i) each of the Debtors, Insight Equity Management Company 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

2 Defined terms used in the Motion but not defined herein shall have the meaning ascribed to such terms in the First 
Day Declaration (defined below) or the Plan (defined below), as applicable. 
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LLC (collectively, with its affiliates and/or subsidiaries, “Insight Equity”), and HPS Investment 

Partners, LLC (collectively, with its affiliates and/or subsidiaries, “HPS”) to produce documents 

within their possession, custody, or control that are responsive to the applicable document 

requests attached as Annexes A, B, C, D, and E to the Order (each, a “Document Request” and, 

collectively, the “Document Requests”) by no later than September 12, 2019 at 12:00 p.m. 

(EST); (ii) Mr. Richard J. Shearer, Chief Executive Officer of the Debtors, Mr. Bryan M. Gaston, 

formerly Chief Restructuring Officer of the Debtors and now Restructuring Officer of the 

Debtors, Mr. Eugene I. Davis, Independent Director of the Debtors and one of two members of 

the Special Restructuring Committee (as defined below), Mr. William L. Transier, Independent 

Director of the Debtors and one of the two members of the Special Restructuring Committee, and 

Mr. Ted W. Beneski, in his respective capacities as both Chief Executive Officer of Insight 

Equity and Chairman of the Board of Directors of the Debtors, to appear for oral examination 

regarding the topics raised herein and in the applicable Document Requests; and (iii) HPS to 

designate an informed representative to appear for oral examination regarding the topics raised 

herein and in the applicable Document Requests. Oral examinations will be held at the offices of 

Kilpatrick Townsend & Stockton LLP, The Grace Building, 1114 Avenue of the Americas, New 

York, New York 10036, on: (i) September 25, 2019 beginning at 9:00 a.m. (EST) for Mr. Bryan 

M. Gaston; (ii) September 26, 2019 beginning at 9:00 a.m. (EST) for Mr. Eugene I. Davis; (iii) 

September 27, 2019 beginning at 9:00 a.m. (EST) for Mr. William L. Transier; (iv) October 1, 

2019 beginning at 9:00 a.m. (EST) for Mr. Ted W. Beneski; (v) October 2, 2019 beginning at 

9:00 a.m. (EST) for HPS’s informed representative; and (vi) October 3, 2019 beginning at 9:00 

a.m. (EST) for Mr. Richard J. Shearer.  In support of the Motion, the Committee respectfully 

represents as follows: 
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I. PRELIMINARY STATEMENT  

1. On or about April 18, 2019, the Debtors, their Prepetition Secured Lenders (who 

are also the DIP Lenders), and certain existing equity owners entered into a restructuring support 

agreement (the “RSA”) whereby those parties agreed upon the terms of a plan of reorganization 

and a methodology to control the implementation, prosecution, and confirmation of that plan in 

this Court.  Consistent with the RSA, and after development and approval by a newly-created 

“Special Restructuring Committee” composed of two directors hand-picked by the Prepetition 

Secured Lenders, the Debtors filed a proposed Plan containing, among other provisions, a 

miniscule-recovery “death trap” treatment for general unsecured creditors and, inexplicably, a 

recovery to existing equity.  Determining whether these provisions are legally supportable, 

whether the Debtors’ valuation, including potential recoveries from insurance proceeds, supports 

the Debtors’ proposed Plan, whether any breaches of the Debtors’ officers’ and directors’ 

fiduciary duties occurred, and whether potential lender liability or equitable subordination claims 

exist due to improper lender control and dominance are among the critical areas of inquiry that 

the Committee must explore. 

2. The discovery the Committee seeks concerns the Debtors’ business plan, 

valuation, and motivations of the RSA parties, especially since, upon information and belief, as 

early as January 2019, the Debtors believed their Prepetition Secured Lenders had started to 

aggressively dictate what the Debtors could and could not do.  The requested discovery will 

allow the Committee to gain a thorough understanding of how the Debtors ended up in chapter 

11, the drivers of the RSA and the Plan, and the legitimacy and validity of the Debtors’ proposed 

Plan and attendant value allocation among creditors.   
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3. In filing this Motion, the Committee acts as an independent fiduciary motivated 

only to obtain a full factual understanding of the Debtors’ business and losses suffered, the 

Debtors’ valuation, and the relevant conduct of the RSA parties, including, without limitation, 

the Debtors’ officers’ and directors’ potential breaches or abdication of their fiduciary duties, and 

HPS’s potential inappropriate control over the restructuring process.  Cognizant of these chapter 

11 cases’ compressed timeline, the Committee believes that proceeding under Bankruptcy Rule 

2004 is an expeditious and cost-effective tool that will enable the Committee to timely determine 

an appropriate, prudent course of action.   

4. For these reasons, and as more fully discussed herein, the Committee respectfully 

requests that the Court enter the Order granting the relief requested below. 

II. PROCEDURAL HISTORY, JURISDICTION AND VENUE 

5. On July 15, 2019 (the “Petition Date”), each of the Debtors filed voluntary 

petitions for relief under Chapter 11 of the Bankruptcy Code in the United States Bankruptcy 

Court for the District of Delaware (the “Court”).  Pursuant to sections 1107(a) and 1108 of the 

Bankruptcy Code, the Debtors continue to operate their businesses and manage their properties 

as debtors in possession.  No trustee or examiner has been appointed in these chapter 11 cases. 

6. On July 30, 2019, pursuant to section 1102 of the Bankruptcy Code, the United 

States Trustee for Region 3 (the “U.S. Trustee”) appointed five creditors to serve on the 

Committee in connection with these chapter 11 cases.  The members of the Committee are: (i) 

Trinity Industries Leasing Company; (ii) The Andersons, Inc.; (iii) Iron Mountain Trap Rock 

Co.; (iv) Greenbrier Leasing Company, LLC; and (v) BMT Consulting Group, LLC.  On that 

same date, the Committee selected Kilpatrick Townsend & Stockton LLP as its proposed 

bankruptcy counsel and Potter Anderson & Corroon LLP as its proposed Delaware counsel.  On 
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August 2, 2019, the Committee selected Province, Inc. as its proposed financial advisor and 

Miller Buckfire & Co., LLC and its affiliate Stifel, Nicolaus & Co., Inc. as its proposed 

investment banker. 

7. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157 

and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (O). Venue is proper 

in this District pursuant to 28 U.S.C. §§ 1408 and 1409. 

8. The predicates for the requested relief are section 105(a) of the Bankruptcy Code, 

Bankruptcy Rule 2004, and Local Bankruptcy Rule 2004-1. 

III. FACTUAL BACKGROUND 

9. Emerge Energy was formed in 2012 by management and affiliates of Insight 

Equity to mine, process, and distribute silica sand proppant, a key component in the hydraulic 

fracturing of oil and gas wells via facilities located in New Auburn, Wisconsin (collectively, the 

“Wisconsin Plant”) and facilities located in San Antonio, Texas (collectively, the “San Antonio 

Plant”).  See Declaration of Bryan M. Gaston, Restructuring Officer of the Debtors, in Support 

of Chapter 11 Petitions and First Day Pleadings (the “First Day Declaration”) [ECF No. 14] at ¶ 

6-8. 

A.  Rapid Growth Leads to Shuttered Facilities 

10. Although the Debtors’ business experienced rapid growth from 2012 to 2014 due 

to technological advances in the hydraulic fracturing process, demand for frac sand decreased 

during 2015 and 2016 as a result of an industry downturn due to low commodity prices.  See id. 

at ¶ 26.  Commodity prices stabilized, however, leading to an improvement in drilling activity 

during the third quarter of 2016.  See id. at ¶ 27.  In April 2017, the Debtors acquired the San 

Antonio Plant, which had operated as a small sand mine for decades; the San Antonio Plant 
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suffered from several complications and continues to produce below the facility’s nameplate 

capacity, despite reasonably strong customer demand and pricing.  See id. at ¶ 28.   

11. By mid-2018, the market for frac sand softened due to a decline in well 

completion activities resulting from the exhaustion of capital budgets for oil and gas exploration 

and production companies.  See id. at ¶ 27.  In May 2018, the Debtors obtained a mine site in 

Kingfisher, Oklahoma and began construction of a 1.5 million-ton sand facility (the “Oklahoma 

Project”), but, after a further decline in market price, as well as delays and complications in the 

commissioning and ramp-up of the San Antonio Plant, the Debtors discontinued work on the 

Oklahoma Project in January 2019, incurring $15.2 million in expenses, of which $7.3 million 

remains unpaid.  See id. at ¶ 29 n.8.  On May 15, 2019, the Debtors announced the closure of 

three of the five facilities at the Wisconsin Plant effective May 31, 2019.  See id. ¶ 22. 

B.  Secured Indebtedness Amount and Terms Leads to Restructuring Considerations 

12. The Debtors (other than Emerge Energy Services GP LLC and Emerge Energy 

Services Finance Corporation) are parties to the Second Amended and Restated Revolving Credit 

and Security Agreement, dated as of January 5, 2018 (the “Revolving Loan Agreement”), as 

amended, with HPS as administrative and collateral agent, and the lenders party thereto from 

time to time (the “Revolving Loan Lenders”).  See id. at ¶ 23.  The original agent and lender 

under the Revolving Loan Agreement was PNC Bank, but, on or about March 15, 2019, HPS and 

certain other Noteholders (defined below) purchased 100% of the obligations outstanding under 

the Revolving Loan Agreement pursuant to the Intercreditor Agreement (defined below).  See id. 

at ¶ 23 n.6.  Due to the buyout, the Revolving Loan Lenders and the majority Noteholder are 

affiliates or controlled funds of each other (collectively, the “Prepetition Secured Parties”).  See 

id.   
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13. The Debtors (other than Emerge Energy Services GP LLC and Emerge Energy 

Services Finance Corporation) are parties to the Notes Purchase Agreement, dated as of January 

5, 2018 (the “Notes Purchase Agreement”), as amended, with HPS as administrative and 

collateral agent, and the noteholders party thereto from time to time (the “Noteholders”).  See id. 

at ¶ 24.  According to the Debtors, these obligations are secured by second priority interests in, 

and liens upon, substantially all of the Debtors’ assets, which liens are junior in priority to the 

security interests and liens arising in connection with the Revolving Loan Agreement pursuant to 

the Intercreditor Agreement dated as of January 5, 2018 (the “Intercreditor Agreement”).  See 

id.3   

14. As stated above, the softening of the frac sand market in 2018 increasingly 

strained the Debtors’ operations and prevented them from meeting certain financial covenants 

and complying with certain other terms under the Revolving Loan Agreement and the Notes 

Purchase Agreement.  See id. at 30.  As a result of these defaults, the Debtors entered into a 

series of monthly forbearance agreements with the Revolving Loan Lenders and the Noteholders 

beginning on December 31, 2018.  See id.  Pursuant to these forbearance agreements, the 

Debtors retained, among others: (i) Ankura Consulting Group, LLC (“Ankura”) to provide 

interim management services to the Debtors; and (ii) Bryan M. Gaston, who served as Chief 

Restructuring Officer from January 23, 2019 through June 28, 2019 and as Restructuring Officer 

from that date forward.  

                                                 
3 As presented in the First Day Declaration, although the Committee has not yet determined that substantially all assets 
are, in fact, pledged, and that liens and priority interests are properly perfected. 
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C.  The Debtors’ Restructuring Leads to a Special Restructuring Committee 

15. The Debtors engaged in negotiations with their lenders and equity sponsor 

regarding a restructuring and subsequently entered into the RSA, dated as of April 18, 2019, by 

and among the Debtors, Insight Equity, HPS, and the Noteholders, pursuant to which the parties 

agreed on a restructuring path for the Debtors.  In particular, the RSA created a special 

committee of the board of directors (the “Special Restructuring Committee”) that was 

empowered with control and decision-making authority for the Debtors to approve4 and 

implement the terms of the RSA’s restructuring on terms that the Special Restructuring 

Committee determined to be necessary in order to confirm a chapter 11 plan.  See id. at 33.  

Upon information and belief, the Special Restructuring Committee has two members that were 

allegedly elected from a “slate” of candidates selected by and acceptable to the secured lenders: 

Mr. Eugene I. Davis and Mr. William L. Transier. 

16. On July 25, 2019, the Debtors filed the (i) Joint Plan of Reorganization for 

Emerge Energy Services LP and Its Affiliate Debtors under Chapter 11 of the Bankruptcy Code 

(the “Plan”) [ECF No. 98]; and the (ii) Disclosure Statement for the Joint Plan of Reorganization 

for Emerge Energy Services LP and Its Affiliate Debtors under Chapter 11 of the Bankruptcy 

Code (the “Disclosure Statement”) [ECF No. 99]. 

17. The Plan contemplates, among other things, the following transactions, including 

a so-called “death trap” provision contingent on whether general unsecured creditors in Class 6 

accept or reject the Plan: 

                                                 
4 Specifically, the Special Restructuring Committee was required to enter into a voting and standstill agreement with 
Emerge Energy Services Holdings LLC as a condition precedent to the effectiveness of the RSA, pursuant to which 
Emerge Energy Services Holdings LLC executed and delivered to the Special Restructuring Committee an irrevocable 
voting proxy that empowered the Special Restructuring Committee to implement the terms of the RSA.  
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• On the Effective Date, Reorganized Emerge LP will issue the New Limited 

Partnership Interests as follows:  

o (a), if Class 6 (General Unsecured Claims) votes to reject the Plan, then 

100% to Holders of Allowed Prepetition Notes Claims, prior to dilution by 

the Management Incentive Plan Equity;  

o (b) if Class 6 votes to accept the Plan, then 95% to Holders of Allowed 

Prepetition Notes Claims and 5% to Holders of Allowed General 

Unsecured Claims, in each case prior to dilution by the Management 

Incentive Plan Equity and any issuances pursuant to the New Warrants; 

and 

• On the Effective Date, and only if Class 6 (General Unsecured Claims) votes to 

accept the Plan, Reorganized Emerge LP will issue the New Warrants as follows: 

10% to Holders of Allowed General Unsecured Claims and 5% to Holders of 

Allowed Old Emerge LP Equity Interests. 

Disclosure Statement § 1.A.2.    

IV. RELIEF REQUESTED 

18. By this Motion, the Committee seeks entry of an order, substantially in the form 

attached hereto as Exhibit A, directing: (i) the Debtors to produce documents within their 

possession, custody, or control that are responsive to the Document Requests attached as 

Annex A to the Order; (ii) Insight Equity to produce documents within its possession, custody, or 

control that are responsive to the Document Requests attached as Annex B to the Order; 

(iii) HPS to produce documents within its possession, custody, or control that are responsive to 

the Document Requests attached as Annex C to the Order; (iv) Mr. Eugene I. Davis, in his 

individual and respective capacities as both director of the Debtors and a member of the Special 

Restructuring Committee, to produce documents within his possession, custody, or control that 

are responsive to the Document Requests attached as Annex D to the Order; and (v) Mr. William 

L. Transier, in his individual and respective capacities as both director of the Debtors and a 
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member of the Special Restructuring Committee, to produce documents within his possession, 

custody, or control that are responsive to the Document Requests attached as Annex E to the 

Order.  The Committee requests that responses to the Document Requests and document 

production be delivered to the attention of David M. Posner, Kilpatrick Townsend & Stockton 

LLP, The Grace Building, 1114 Avenue of the Americas, New York, New York 10036, by no 

later than September 12, 2019 at 12:00 p.m. (EST). 

19. The Committee further seeks entry of an order (i) directing Mr. Richard J. 

Shearer, Chief Executive Office of the Debtors, Mr. Bryan M. Gaston, Restructuring Officer of 

the Debtors, Mr. Eugene I. Davis, independent director of the Debtors and member of the Special 

Restructuring Committee, Mr. William L. Transier, independent director of the Debtors and 

member of the Special Restructuring Committee, and Mr. Ted W. Beneski, in his respective 

capacities as both Chief Executive Officer of Insight Equity and Chairman of the Board of 

Directors of the Debtors, to appear, and (ii) directing HPS to designate an informed 

representative to appear, for oral examination regarding the matters raised in this Motion and the 

documents requested by the Committee, at the offices of Kilpatrick Townsend & Stockton LLP, 

The Grace Building, 1114 Avenue of the Americas, New York, New York 10036, on: (i) 

September 25, 2019 beginning at 9:00 a.m. (EST) for Mr. Bryan M. Gaston; (ii) September 26, 

2019 beginning at 9:00 a.m. (EST) for Mr. Eugene I. Davis; (iii) September 27, 2019 beginning 

at 9:00 a.m. (EST) for Mr. William L. Transier; (iv) October 1, 2019 beginning at 9:00 a.m. 

(EST) for Mr. Ted W. Beneski; (v) October 2, 2019 beginning at 9:00 a.m. (EST) for HPS’s 

informed representative; and (vi) October 3, 2019 beginning at 9:00 a.m. (EST) for Mr. Richard 

J. Shearer. 
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V. REQUESTED EXAMINATION 

20. The Prepetition Secured Parties, who are also the DIP Lenders, and the Debtors, 

acting through the Special Restructuring Committee, seek to effectuate their pre-negotiated RSA 

through the proposed Plan, which will turn over substantially all (or, pursuant to the “death trap,” 

potentially all) of the reorganized Debtors’ equity to the Prepetition Secured Parties.  Even if the 

Prepetition Secured Parties are determined to be oversecured, the Prepetition Secured Parties are 

still slated to receive, among other things, 95% of the reorganized Debtors’ equity (and possibly 

100% of the equity) and broad sweeping releases, all within eighty-five (85) days of the Petition 

Date.  Unsecured creditors (potentially owed in excess of $300 million), in contrast, are, at best, 

slated to share in 5% of the reorganized Debtors’ equity and out-of-the-money warrants, but only 

if such creditors acquiesce to the death trap and vote in favor of the Plan.   

21. The Disclosure Statement was filed on July 25, 2019, but the Debtors have not yet 

filed motions seeking this Court’s approval of same.  The date by which parties must file 

objections to the Disclosure Statement is August 29, 2019.  The contemplated hearing to approve 

the Disclosure Statement is scheduled for September 5, 2019, and, while the Committee believes 

there are gaping infirmities in the Plan that render it patently unconfirmable, thereby 

necessitating that the Disclosure Statement must not be approved, objections to the Disclosure 

Statement and Plan (which the Committee will undoubtedly file) embody concerns necessarily 

left for a future date.  What cannot wait, however, is the Committee’s need to proactively seek 

and promptly obtain discovery to understand the foundation of these chapter 11 cases and the 

decision-making process that went into formulating the underpinnings of the RSA and the Plan 

by the Debtors, the Prepetition Secured Lender—HPS, the equity sponsor—Insight Equity, the 

Debtors’ board of directors, and the Special Restructuring Committee.  This information is 
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critical to allow the Committee to prepare its view of valuation, the business plan, and the 

proposed Plan and mount a vigorous challenge to the Plan, if the Committee deems it 

appropriate.  Given that confirmation is likely to be scheduled for October 8, 2019, that leaves 

the Committee only about six weeks post-Disclosure Statement hearing to discharge its fiduciary 

duties in connection with its challenge rights and the Plan process.5  The Committee has tailored 

its requests to three key aspects of these chapter 11 cases.  

22. First, the Committee must understand the Debtors’ valuation and liquidation 

analyses, including the underlying assumptions and past and current projections, in order to form 

its own views regarding the same.  An in-depth examination of the Debtors’ enterprise value will 

reveal whether the proposed Plan provides for legally permissible recoveries to general 

unsecured creditors.  Examining the Debtors’ records will also allow the Committee to explore 

the impact of insurance proceeds to be recovered in connection with the San Antonio levee 

breach on the Debtors’ enterprise value, and thus unsecured creditors’ entitlement under any plan 

of reorganization.    

23. Second, the Committee must understand the role the Special Restructuring 

Committee has played throughout the restructuring process, as well as the circumstances of its 

empowerment.  In particular, the Committee must inquire into whether the “old” board’s 

abdication is legally actionable.6  The Committee must gain confidence that such directors’ 

decisions have been, and continue to be, “based entirely on the corporate merits of the 

                                                 
5 Irrespective of what the Committee hopes will be full and prompt cooperation from the Debtors, Insight Equity, and 
HPS, and notwithstanding the gratuitously imposed milestones in the DIP Facility by the putative future owner of the 
Debtors, the Committee may seek a continuance of the confirmation hearing, if necessary, to properly challenge the 
elimination of potentially hundreds of millions of unsecured debt for virtually no consideration. 

6 This is particularly relevant here as the Plan proposes to release all current and former officers and directors of the 
Debtors.  See Plan § 10(b)(2). 
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transaction and [are] not influenced by personal or extraneous considerations.”  Schoon v. Smith, 

953 A.2d 196, 207 n.41 (Del. 2008) (quoting Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 

362) (Del. 1993).   

24. Third, the Committee must gain clarity into HPS’s and Insight Equity’s roles and 

conduct in the restructuring process and their control over the Debtors throughout that process.  

The Committee, as an estate fiduciary, is the only party properly positioned to shine sunlight into 

dark rooms, and by so doing ensure that the Plan as proposed fairly treats all parties, not just 

those closest to the Debtors and the Special Restructuring Committee. 

25. The Committee acts on a currently compressed timeline, as the Debtors anticipate 

seeking confirmation of the Plan in less than sixty (60) days from the date hereof.  The 

Committee does not have time for slow-paced document production by intransigent parties or 

resistance to voluntary depositions if it is to timely and fully understand the Debtors’, HPS’s, and 

Insight Equities’ motivations and resulting decisions.  As it stands, the Committee’s proposed 

schedule leaves little time for the Committee to potentially object to confirmation of the Plan.  It 

is for this reason that the Committee moves under Bankruptcy Rule 2004 as opposed to seeking a 

fully-consensual, informal discovery process. 

26. For these reasons, the Committee seeks to obtain information from the Debtors, 

HPS, Insight Equity, Mr. Davis, and Mr. Transier by way of examinations and document 

productions as set forth in the attached Exhibits A, B, C, D, and E. 

27. By way of example, the Committee seeks this information to explore, evaluate, 

and analyze: (i) the Debtors’, Insight Equity’s, and HPS’s decisions to enter into and implement 

the Revolving Loan Agreement and the Notes Purchase Agreement, particularly relevant here 

given HPS’s buyout of PNC Bank (gaining control of the first lien debt) and subsequent 
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designation of directors for the Debtors’ board; (ii) the Debtors’, Insight Equity’s, and HPS’s 

decisions to enter into the RSA, particularly given the creation of the Special Restructuring 

Committee thereunder and the requirement that such committee members be acceptable to the 

secured lenders, (iii) the Debtors’, Insight Equity’s, and HPS’s role and decision-making process 

behind closure of certain of the Debtors’ facilities; (iv) whether any of the Debtors’ property is 

unencumbered, which may provide for enhanced recoveries to general unsecured creditors; 

(v) the Debtors’, Insight Equity’s, and HPS’s decision-making process behind the proposed Plan, 

as well as the Plan’s current mechanism by which old equity holders receive recoveries, despite 

woeful recoveries for unsecured creditors; and (vi) whether the Debtors’ insurance policies 

covering the multi-million damages suffered by the Debtors related to the San Antonio Plant’s 

levee breach may generate recoveries to general unsecured creditors.  These efforts will ensure 

that the Debtors’ restructuring pursuant to the RSA proceeds transparently in this Court.    

VI. GROUNDS FOR RELIEF 

28. A committee appointed in a chapter 11 case “may . . . investigate the acts, 

conduct, assets, liabilities, and financial condition of the debtor, the operation of the debtor’s 

business . . . and any other matter relevant to the case or to the formulation of a plan” and 

“perform such other services as are in the interest of those represented.”  11 U.S.C. § 1103(c)(2), 

(5). 

29. Bankruptcy Rule 2004 provides that, on the motion of any party in interest, the 

Court may order an examination of, and the production of documentary evidence by, any entity 

concerning any matter relating “to the acts, conduct, or property or to the liabilities and financial 

condition of the debtors, or to any matter which may affect the administration of the debtor’s 

estate.”  Fed. R. Bankr. P. 2004(b).  The examination “may also relate to the operation of any 
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business and the desirability of its continuance, the source of any money or property acquired or 

to be acquired by the debtor for purposes of consummating a plan and the consideration given or 

offered therefor, and any matter relevant to the case or to the formulation of a plan.”  Id. 

30. Accordingly, Bankruptcy Rule 2004 permits any party with an interest in the 

bankruptcy estate to conduct an examination of any matter affecting the administration of the 

estate or the formulation of a plan.  Fed. R. Bankr. P. 2004(b); In re Teleglobe Commc’ns Corp., 

493 F.3d 345, 354 n.6 (3d Cir. 2007).  The goals of Rule 2004 examinations include 

“discovering assets, examining transactions, and determining whether wrongdoing has 

occurred.”  In re Wash. Mutual, Inc., 408 B.R. 45, 50 (Bankr. D. Del. 2009) (quoting In re Enron 

Corp., 281 B.R. 836, 840 (Bankr. S.D.N.Y. 2002)); see In re Recoton Corp., 307 B.R. 751, 755 

(S.D.N.Y. 2004). 

31.  “The scope of a Rule 2004 examination is ‘unfettered and broad.’”  Wash. 

Mutual, Inc., 408 B.R. at 49 (quoting In re Bennett Funding Group, Inc., 203 B.R. 24, 28 (Bankr. 

N.D.N.Y. 1996)); see In re Countrywide Home Loans, Inc., 384 B.R. 373, 400 (Bankr. W.D. Pa. 

2008).  Indeed, the broad scope of Rule 2004 has been described as permitting a “fishing 

expedition.”  See 2435 Plainfield Ave., Inc. v. Twp. of Scotch Plains (In re 2435 Plainfield Ave), 

223 B.R. 440, 456 (Bankr. D.N.J. 1998) (citations omitted); In re Drexel Burnham Lambert 

Group, 123 B.R. 702, 711 (Bankr. S.D.N.Y. 1991); Keene Corp. v. Johns-Manville Corp. (In re 

Johns-Manville Corp.), 42 B.R. 362, 364 (S.D.N.Y. 1984). 

32. This broad scope extends to any third parties who have a relationship with the 

Debtors and includes the designation of an informed person to appear for an oral examination.  

Ionosphere Clubs, Inc. v. Am. Nat Bank and Trust Co. of Chicago (In re Ionosphere Clubs, Inc.), 

156 B.R. 414, 432 (S.D.N.Y. 1993), aff’d, 17 F.3d 600 (2d Cir. 1994) (“Because the purpose of 
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the Rule 2004 investigation is to aid in the discovery of assets, any third party who can be shown 

to have a relationship with the debtor can be made subject to a Rule 2004 investigation.”); In re 

Wilcher, 56 B.R. 428, 433 (Bankr. N.D. Ill. 1985) (stating that Rule 2004 examination “may 

extend to creditors and third parties who have had dealings with the debtor”) (citations omitted); 

In re Analytical Sys., Inc., 71 B.R. 408, 412 (Bankr. N.D. Ga. 1987) (“The application of the 

discovery device of Bankruptcy Rule 7030 (Fed. R. Civ. P. 30), for a corporation to designate 

and inform persons to testify on its behalf to Bankruptcy Rule 2004 examinations is both 

consistent with and assists in the accomplishment of expeditious administration.”); see also In re 

Mittco, Inc., 44 B.R. 35, 36 (Bankr. D. Wis. 1984) (“Where there is a showing that the purpose 

of the examination is to enable a party to probe into matters which may lead to the discovery of 

assets by examining not only the debtor, but also other witnesses, such inquiry is allowed.”). 

33. The Committee unquestionably meets the threshold for permitting the requested 

Rule 2004 discovery to proceed.  The requests for discovery by the Committee here are in 

furtherance of the Committee’s statutory duty to investigate the conduct of the relevant parties to 

determine whether that conduct can form the basis for seeking recoveries on behalf of the 

Debtors’ estates.  The Committee has identified categories of discovery and documents to be 

produced for the Committee to review in preparation of the requested oral examinations, all to 

timely facilitate the Committee’s above-described investigations.  

34. Given the compressed schedule for approval of the Debtors’ Disclosure Statement 

and confirmation of the Plan, the Committee seeks a deadline for the parties’ production of 

documents that is seven (7) days from the service of subpoenas requesting same, and a deadline 

for oral examinations that is fourteen (14) days from the service of subpoenas requesting same. 
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VII. CERTIFICATION OF COMPLIANCE WITH LOCAL RULE 2004-1 

35. On August 21, 2019, counsel for the Committee furnished a list of discovery 

topics, details of the areas of inquiry, and the individuals proposed to be deposed to counsel for 

the Debtors, HPS, and Insight Equity.7  The Committee suggested that the parties conduct “meet 

and confer” sessions on August 22, 2019 in an attempt to address and resolve the Committee’s 

Discovery Requests.  On August 22, 2019, the Committee followed up on the requests to meet 

and confer.  At the time of filing of this Motion, neither HPS nor the Debtors availed itself of the 

Committee’s invitation to meet and confer.  The Committee did meet and confer with counsel to 

Insight Equity, but were unable to agree on the scope and timing of the Committee’s Discovery 

Requests.   

36. Given the compressed schedule8 imposed on the Committee in these chapter 11 

cases, the Committee respectfully requests that the Court conclude that the requirements of Local 

Bankruptcy Rule 2004-1 have been satisfied in this instance.  The Committee will continue its 

efforts to reach a resolution with respect to the document requests and electronic discovery 

search terms with the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier in advance of 

any hearing on this Motion. 

VIII. NO PRIOR REQUEST AND RESERVATION OF RIGHTS 

37. No previous request for the relief sought herein has been made to this Court or 

any other court.  The Committee reserves the right to apply to the Court to seek additional 

discovery in connection with these matters. 

                                                 
7 The Committee has been informed that the Special Restructuring Committee does not have independent counsel. 

8 This Motion must be heard no later than the omnibus hearing scheduled for September 5, 2019, as delay would 
jeopardize the Committee’s ability to obtain discovery on a timeframe sufficient for the Committee to mount a 
meaningful challenge to the proposed Plan. 
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IX. NOTICE 

38. Notice of the Motion has been given to the following parties, or, in lieu thereof, to 

their counsel, if known: (i) the Debtors; (ii) the Office of the U.S. Trustee; (iii) HPS Investment 

Partners, LLC; (iv) Insight Equity Management Company LLC; and (v) any party who has filed 

a formal requests for notice in these Chapter 11 Cases pursuant to Bankruptcy Rule 2002.  The 

Committee submits that, in light of the nature of the relief requested and the circumstances 

surrounding these Chapter 11 Cases, no other or further notice is required or necessary. 

WHEREFORE the Committee respectfully requests that the Court: (a) enter an 

order, substantially in the form attached hereto as Exhibit A, granting this Motion and directing 

(i) each of the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier to timely produce 

documents within their possession, custody, or control that are responsive to the applicable 

Document Request; and (ii) Mr. Richard J. Shearer, Mr. Bryan M. Gaston, Mr. Eugene I. Davis, 

Mr. William L. Transier, Mr. Ted W. Beneski, and an informed representative from HPS to 

appear for oral examination regarding the topics raised herein and in the Document Requests; 

and (b) grant such other and further relief as it deems just and proper. 

 

[Remainder of Page Left Intentionally Blank]  
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Dated:  August 22, 2019 
 Wilmington, Delaware 

Respectfully submitted, 
 
POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IMPAC 6354092v.1 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 
In re: 
 
EMERGE ENERGY SERVICES LP, et al.,1 

   
  Debtors. 

) 
) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-11563 (KBO) 
 
(Jointly Administered) 
 
Hearing Date: September 5, 2019 at 10:00 a.m. (ET) 
Objection Deadline: August 29, 2019 at 4:00 p.m. (ET)  

NOTICE OF MOTION OF OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE 

BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 
RULE 2004-1, AUTHORIZING AND DIRECTING THE EXAMINATION OF THE 

DEBTORS AND CERTAIN THIRD PARTIES 
 
PLEASE TAKE NOTICE that the Official Committee of Unsecured Creditors 

(the  “Committee”) appointed in the chapter 11 cases of the above-captioned debtors and debtors 

in possession (collectively, the “Debtors”) filed the Motion of Official Committee Of Unsecured 

Creditors for an Order, Pursuant to Section 105(a) of the Bankruptcy Code, Bankruptcy Rule 

2004, and Local Bankruptcy Rule 2004-1, Authorizing and Directing the Examination of the 

Debtors and Certain Third Parties (the “Motion”) with the United States Bankruptcy Court for 

the District of Delaware (the “Court”).  

PLEASE TAKE FURTHER NOTICE that objections to the Motion, if any, must be in 

writing, filed with the Clerk of the United States Bankruptcy Court for the District of Delaware, 

3rd Floor, 824 North Market Street, Wilmington, Delaware 19801, on or before August 29, 2019 

at 4:00 p.m. (ET) (the “Objection Deadline”) and served upon and received by the undersigned 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, 
are: Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109. 
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IMPAC 6354092v.1 

proposed attorneys for the Committee. 

PLEASE TAKE FURTHER NOTICE that, if any objections to the Motion are received, 

the Motion and such objections shall be considered at a hearing before the Honorable Karen B. 

Owens at the Bankruptcy Court, 824 Market Street, 6th Floor, Courtroom 2, Wilmington, Delaware 

19801 on September 5, 2019 at 10:00 a.m. (ET). 

IF NO OBJECTIONS TO THE MOTION ARE TIMELY FILED, SERVED AND 

RECEIVED IN ACCORDANCE WITH THIS NOTICE, THE BANKRUPTCY COURT 

MAY GRANT THE RELIEF REQUESTED IN THE MOTION WITHOUT FURTHER 

NOTICE OR HEARING. 

 
 

[Remainder of Page Left Intentionally Blank]  
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IMPAC 6354092v.1 

Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

Re: Docket No. ___ 

ORDER GRANTING MOTION OF OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE 

BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 
RULE 2004-1, AUTHORIZING AND DIRECTING THE PRODUCTION OF 

DOCUMENTS AND THE EXAMINATION OF  
THE DEBTORS AND CERTAIN THIRD PARTIES 

Upon the motion of the Official Committee of Unsecured Creditors of Emerge Energy 

Services, LP (the “Committee”) pursuant to section 105(a) of the Bankruptcy Code, Rule 2004 of 

the Federal Rules of Bankruptcy Procedures, and Local Rule 2004-1 of the United States 

Bankruptcy Court for the District of Delaware, seeking the entry of an order directing the 

examination of the Debtors, certain third parties and individuals, and the production of 

documents (the “Motion”),2 and this matter being a core proceeding pursuant to 28 U.S.C. 

§ 157(b)(2)(B); and upon consideration of the Motion; and due and proper notice of the Motion 

having been given, it is hereby  

ORDERED that the Motion is granted; and it is further  

                                                           
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

2 Capitalized terms not otherwise defined in this Order shall have the meaning given to them in the Motion. 
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ORDERED that the Committee is authorized to issue and serve subpoenas to the 

Debtors, Insight Equity, HPS, Mr. Eugene I. Davis, and Mr. William L. Transier for the 

production of documents, electronically stored information, or tangible things responsive to 

requests relating to the Document Requests described in the Motion and this Order; and it is 

further 

ORDERED that the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier 

shall produce documents in accordance with this Order on or before a date that is seven (7) days 

from the service of such subpoenas unless otherwise ordered by the Court; and it is further 

ORDERED that the Committee is authorized to issue and serve subpoenas for oral 

examinations on the Debtors, Insight Equity, and HPS, and on the individuals identified in the 

next ordering paragraph; and it is further 

ORDERED that Mr. Richard Shearer, Mr. Bryan M. Gaston, Mr. Eugene I. Davis, 

Mr. William L. Transier, Mr. Ted W. Beneski, and an HPS-designated representative shall each 

appear for examination on or before a date that is seven (7) days from the service of such 

subpoenas unless otherwise ordered by the Court; and it is further 

ORDERED that the Court shall retain jurisdiction with respect to any matters, 

claims, rights or disputes arising from or related to the implementation of this Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO THE DEBTORS 
 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York  10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

Case 19-11563-KBO    Doc 246-3    Filed 08/22/19    Page 2 of 20Case 19-11563-KBO    Doc 377-2    Filed 09/16/19    Page 252 of 339



2 
 

mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion.  

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 
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employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means the Debtors as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  
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ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.    

REQUEST NO. 4: 

All Documents sufficient to determine the value, terms and conditions of any settlement 

between the Debtors and any creditor of, or claimant against, any of the Debtors within one year 

prior to the Petition Date.  

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

All Documents concerning the Debtor’s customer base’s current or prospective capital 

programs, plants, and/or completion activity level concerning demand for oil and gas produced 
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by the hydraulic fracturing process in Texas, Oklahoma, or other drilling venues serviced by the 

Debtors.  

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 

January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 
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a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii)  

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 
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the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.   

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 

Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  
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REQUEST NO. 17: 

All Documents concerning any transfers or distributions of cash or other assets to any 

Insiders or to any non-Insider holders of equity.  

REQUEST NO. 18: 

All Documents provided to Ankura by the Debtors or received from Ankura by the 

Debtors prior to the Petition Date. 

REQUEST NO. 19:  

All Documents relating to any forbearance agreements, the RSA, and any exhibits and  

appendices thereto, including with respect to any meetings or communications with any Lender 

or Lender representative during, or prior to, any forbearance periods under any forbearance 

agreement. 

REQUEST NO. 20:  

All Documents relating to any communication, direction, or instruction by any Lender to  

the Debtors or a Debtor representative regarding the conduct of the Debtors’ business, any 

business plan of the Debtors, the use of cash (including payments to any third party), the 

acquisition or disposition of any asset, and negotiations with any railcar or other lessor of assets 

to the Debtors. 

REQUEST NO. 21:  

All Documents relating to any communications, reports, or presentations of any kind by 

the Debtors, or any other person on the Board of Directors of the Debtors, or member of any 

such Board of Directors, to any Lender, or to Insight Equity with respect to Document Requests 

Nos. 30 and 31. 
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REQUEST NO. 22: 

 All Documents relating to any terms or proposals for any debt and/or equity restructuring 

or recapitalization between the Debtors and the Lenders. 

REQUEST NO. 23: 

All Documents relating to any terms or proposals to the Debtors, or any Board of 

Directors of the Debtors, from any non-Lender Person regarding any business combination, debt 

and/or equity infusion. 

REQUEST NO. 24:   

 All Documents relating to the Special Restructuring Committee and its duties and/or roles, 

from its creation under the RSA to the present, including its fiduciary duties after the Petition 

Date. 

REQUEST NO. 25:    

 All Documents relating to why the Special Restructuring Committee did not and does not 

have its own independent legal counsel, distinct from and/or in addition to the Debtors’ and 

Lenders’ counsel, with respect to negotiations concerning the RSA, including all exhibits and 

appendices thereto. 

REQUEST NO. 26: 

 All Documents concerning federal and/or state tax consequences related to any aspect of 

the Debtors’ restructuring process. 

REQUEST NO. 27: 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 
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and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 

e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;   

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;   

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 
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k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;   

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) All Documents related to breaches, repairs, and/or inspections related to the San 

Antonio Plan.  

n) All Documents related to breaches, repairs, and/or inspections related to the 

Oklahoma Project. 

      

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al.  
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS BY THE OFFICIAL 

COMMITTEE OF UNSECURED CREDITORS TO INSIGHT EQUITY 
 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

l. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

w. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

x. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

y. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 
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employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

z. “NWS” means northern white sand. 

aa. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

bb. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

cc. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

dd. “Petition Date” means July 15, 2019. 

ee. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

ff. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

gg. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

hh. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

ii. “You” or “your” means Insight Equity as defined above. 

jj. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  
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ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.    

REQUEST NO. 4: 

All Documents sufficient to determine the value, terms and conditions of any settlement 

between the Debtors and any creditor of, or claimant against, any of the Debtors within one year 

prior to the Petition Date.  

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

All Documents concerning the Debtor’s customer base’s current or prospective capital 

programs, plants, and/or completion activity level concerning demand for oil and gas produced 
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by the hydraulic fracturing process in Texas, Oklahoma, or other drilling venues serviced by the 

Debtors.  

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 

January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 
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a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii)  

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 
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the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.   

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 

Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  
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REQUEST NO. 17: 

All Documents concerning any transfers or distributions of cash or other assets to any 

Insiders or to any non-Insider holders of equity.  

REQUEST NO. 18: 

All documents provided to Insight Equity by the Debtors or received from Insight Equity 

by the Debtors prior to the Petition Date. 

REQUEST NO. 19: 

 All Documents related to Insight Equity’s investment in Emerge Energy (and the value 

thereof), made, finalized, or considered by Insight Equity in each of calendar years 2016, 2017, 

2018, and 2019. 

REQUEST NO. 20:  

 All Documents related to the negotiation and execution of the RSA, including its exhibits 

and appendices. 

REQUEST NO. 21:  

 All Documents relating to the Special Restructuring Committee and the relinquishment of 

control of RSA-related transactions by the Debtors and/or the Emerge Energy Board of Directors 

to the Special Restructuring Committee, and the factors considered by Insight Equity with 

respect to such relinquishment of control. 

REQUEST NO. 22: 

 All documents relating to any proposals made by Insight Equity to Emerge Energy and/or 

the Lenders, or considered or developed by Insight Equity for a restructuring of Emerge Energy 

as an alternative to the RSA. 
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REQUEST NO. 23: 

 All Documents relating to Insight Equity’s efforts to include any recovery for itself and  

other existing equity holders of Emerge Energy by means of the RSA. 

REQUEST NO. 24: 

 All Documents concerning federal, state, and local tax consequences related to any aspect 

of the Debtors’ restructuring process. 

REQUEST NO. 25: 

 All documents referenced in Document Requests 1-24 prepared for, in reference to, or 

shared with HPS, whether inclusive or exclusive of the Debtors, whether internal or external. 

 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO HPS 
 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 

Case 19-11563-KBO    Doc 246-5    Filed 08/22/19    Page 4 of 18Case 19-11563-KBO    Doc 377-2    Filed 09/16/19    Page 292 of 339



4 
 

electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 
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persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means HPS as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  
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ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.    

REQUEST NO. 4: 

All Documents sufficient to determine the value, terms and conditions of any settlement 

between the Debtors and any creditor of, or claimant against, any of the Debtors within one year 

prior to the Petition Date.  

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

All Documents concerning the Debtor’s customer base’s current or prospective capital 

programs, plants, and/or completion activity level concerning demand for oil and gas produced 
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by the hydraulic fracturing process in Texas, Oklahoma, or other drilling venues serviced by the 

Debtors.  

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 

January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 
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a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii)  

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 
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the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.   

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 

Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  
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REQUEST NO. 17: 

All Documents concerning any transfers or distributions of cash or other assets to any 

Insiders or to any non-Insider holders of equity.  

REQUEST NO. 18: 

All Documents provided to HPS by the Debtors or received from HPS by the Debtors 

prior to the Petition Date. 

REQUEST NO. 19: 

 All Documents relating to any forbearance agreements between the Debtors and any 

Lender, without limitation, including all Documents relating to any meetings or undertakings 

provided for in any forbearance agreement. 

REQUEST NO. 20: 

 All Documents relating to the RSA, and any negotiations thereof, and all exhibits and 

appendices to the RSA, including, without limitation, with respect to the Voting Proxy, the 

Standstill Agreement, and the Charters of the Special Restructuring Committee. 

REQUEST NO. 21:  

 All Documents relating to the Lenders’ valuation of the Debtors’ business, or any part 

thereof, or any asset or assets of the Debtors. 

REQUEST NO. 22: 

 All Documents related to the Special Restructuring Committee and its members as 

composed pursuant to the RSA, including its exhibits and appendices. 
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REQUEST NO. 23: 

 All Documents related to any business plans, forecasts, analyses made or performed by 

any Lender with respect to the transactions contemplated by the RSA, or with respect to 

alternative transactions. 

REQUEST NO. 24: 

 All Documents relating to terms, proposals, and/or offers made by Insight Equity to the 

Debtors and/or Lenders with respect to a purchase of lender indebtedness or any recapitalization 

and/or financial restructuring of the Debtors. 

REQUEST NO. 25: 

 All Documents relating to HPS’s purchase of the indebtedness of PNC Bank, including, 

but not limited to, all communications, reports, and presentations. 

REQUEST NO. 26: 

 All documents referenced in Document Requests 1-25 prepared for, in reference to, or 

shared with Insight Equity, whether inclusive or exclusive of the Debtors, whether internal or 

external. 

 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 

 

Case 19-11563-KBO    Doc 246-5    Filed 08/22/19    Page 18 of 18Case 19-11563-KBO    Doc 377-2    Filed 09/16/19    Page 306 of 339



ANNEX D 

 

 

Case 19-11563-KBO    Doc 246-6    Filed 08/22/19    Page 1 of 15Case 19-11563-KBO    Doc 377-2    Filed 09/16/19    Page 307 of 339



IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS  
TO EUGENE I. DAVIS  

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC,, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 
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persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or the non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means Eugene I. Davis in his individual and respective 

capacities as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

 All Documents relating to the relationship of any Special Restructuring Committee 

member with any Lender prior to, or after, entering into the RSA, including any discussions with 

any Lender with respect to serving on such Special Restructuring Committee, as provided in the 

RSA. 

REQUEST NO. 2: 

 All Documents relating to the Special Restructuring Committee’s role, function, and 

fiduciary duties to the bankruptcy estates of the Debtors, including Mr. Davis in his individual 

and respective capacities as both Director of the Debtor and a member of the Special 

Restructuring Committee, including with respect to the Special Restructuring Committee’s 

charters and/or role with respect to the RSA. 
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REQUEST NO. 3: 

 All Documents relating to any representations made by any legal counsel to Mr. Davis 

and/or the Special Restructuring Committee with respect to the RSA, including any exhibits or 

appendices thereto, and the reasons or factors considered with respect as to why the Special 

Restructuring Committee did not have its own counsel, distinct from and/or in addition to the 

Debtors’ and Lenders’ counsel, with respect to the RSA, including with respect to the terms of 

the Debtors’ relinquishment of control of any transaction under the RSA to the Special 

Restructuring Committee. 

REQUEST NO. 4: 

 All Documents relating to minutes of the Special Restructuring Committee from its 

creation through the date hereof.  

REQUEST NO. 5: 

 All Documents, including all communications: (i) between Mr. Davis and HPS, including  

any documents or communications concerning business dealings unrelated to the Debtors; and 

(ii) Mr. Davis and Insight Equity, including any documents or communications concerning 

business dealings unrelated to the Debtors. 

REQUEST NO. 6: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 
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Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 7: 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 

and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 
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e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;   

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;   

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;   

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) All Documents related to breaches, repairs, and/or inspections related to the San 

Antonio Plan.  

n) All Documents related to breaches, repairs, and/or inspections related to the 

Oklahoma Project. 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS  
TO WILLIAM L. TRANSIER 

 
Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 
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persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or the non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means William L. Transier in his individual and respective 

capacities as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive documents 

that are received, discovered, or created after any of your responses to these Document Requests, 
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or that are otherwise within your possession, custody, or control (or within the possession, 

custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 

Case 19-11563-KBO    Doc 246-7    Filed 08/22/19    Page 8 of 15Case 19-11563-KBO    Doc 377-2    Filed 09/16/19    Page 329 of 339



8 
 

8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or separated 

from other documents, whether by inclusion of binders, files, subfiles, or by use of dividers, tabs, 

or any other method, shall be left so segregated or separated when produced in response to these 

Document Requests.  If no document exists that is responsive to a particular request, you shall so 

state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

 All Documents relating to the relationship of any Special Restructuring Committee 

member with any Lender prior to, or after, entering into the RSA, including any discussions with 

any Lender with respect to serving on such Special Restructuring Committee, as provided in the 

RSA. 

REQUEST NO. 2: 

 All Documents relating to the Special Restructuring Committee’s role, function, and 

fiduciary duties to the bankruptcy estates of the Debtors, including Mr. Transier in his individual 

and respective capacities as both Director of the Debtor and a member of the Special 

Restructuring Committee, including with respect to the Special Restructuring Committee’s 

charters and/or role with respect to the RSA. 
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REQUEST NO. 3: 

 All Documents relating to any representations made by any legal counsel to Mr. Transier 

and/or the Special Restructuring Committee with respect to the RSA, including any exhibits or 

appendices thereto, and the reasons or factors considered with respect as to why the Special 

Restructuring Committee did not have its own counsel, distinct from and/or in addition to the 

Debtors’ and Lenders’ counsel, with respect to the RSA, including with respect to the terms of 

the Debtors’ relinquishment of control of any transaction under the RSA to the Special 

Restructuring Committee. 

REQUEST NO. 4: 

 All Documents relating to minutes of the Special Restructuring Committee from its 

creation through the date hereof.  

REQUEST NO. 5: 

 All Documents, including all communications: (i) between Mr. Transier and HPS, 

including  any documents or communications concerning business dealings unrelated to the 

Debtors; and (ii) Mr. Transier and Insight Equity, including any documents or communications 

concerning business dealings unrelated to the Debtors. 

REQUEST NO. 6: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 
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Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 7: 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 

and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 
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e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;   

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;   

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;   

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) All Documents related to breaches, repairs, and/or inspections related to the San 

Antonio Plan.  

n) All Documents related to breaches, repairs, and/or inspections related to the 

Oklahoma Project. 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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CERTIFICATE OF SERVICE 
 

I, Aaron H. Stulman, hereby certify that on this 22nd day of August 2019, I caused a true 

and correct copy of the foregoing Motion of Official Committee Of Unsecured Creditors for an 

Order, Pursuant to Section 105(a) of the Bankruptcy Code, Bankruptcy Rule 2004, and Local 

Bankruptcy Rule 2004-1, Authorizing and Directing the Examination of the Debtors and Certain 

Third Parties to be served upon the parties on the attached serve list via first class mail, postage 

pre-paid. 

 

/s/ Aaron H. Stulman     
      Aaron H. Stulman (DE Bar No. 5807) 
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Baker Botts LLP 
Omar J. Alaniz, Esq. 

2001 Ross Avenue Suite 900 
Dallas, TX 75201-2980 

 

Bayard, P.A. 
Evan T. Miller, Esq. 

Sophie E. Macon, Esq. 
600 N. King Street, Suite 400 

Wilmington, DE 19801 

 

BMT Consulting Group, LLC 
Attn: Paul McCarthy 
36 Redwood Drive 
Butte, MT 59701 

Buchalter, A Professional Corporation 
Shawn M. Christianson, Esq. 
55 Second Street, 17th Floor 

San Francisco, CA 94105-3493 

 

Caldwell East & Finlayson PLLC 
Zachary J. Fanucchi 

700 N. St. Mary’s Street, Suite 1825 
San Antonio, TX 78205 

 

Cole Schotz P.C. 
Daniel F.X. Geoghan, Esq. 

Matthew V. Dunn, Esq. 
1325 Avenue of the Americas, 19th Floor 

New York, NY 10019 

Cole Schotz P.C. 
Michael D. Warner, Esquire 

301 Commerce Street, Suite 1700 
Fort Worth, TX 76102 

 

Cole Schotz P.C. 
Patrick J. Reilley, Esquire 

500 Delaware Avenue, Suite 1410 
Wilmington, DE 19801 

 

Cullen and Dykman LLP 
Matthew G. Roseman, Esq. 

100 Quentin Roosevelt Boulevard 
Garden City, NY 11530-4850 

Cullen and Dykman LLP 
Michelle McMahon, Esq. 

44 Wall Street 
New York, NY 10005-2407 

 

Davis & Santos P.C. 
Caroline Newman Small, Esquire 

Santos Vargas, Esquire 
719 S. Flores Street 

San Antonio, TX 78204 

 

Delaware Attorney General 
Matthew Denn 

Carvel State Office Building 
820 N French St 

Wilmington, DE 19801 

Delaware Dept of Justice 
Attn Bankruptcy Dept 
820 N French St 6th Fl 
Wilmington, DE 19801 

 

Delaware Secretary of State 
Franchise Tax 

401 Federal Street 
PO Box 898 

Dover, DE 19903 

 
Delaware State Treasury 

820 Silver Lake Blvd., Suite 100 
Dover, DE 19904 

Duane Morris LLP 
Jarret P. Hitchings, Esq. 

222 Delaware Avenue, Suite 1600 
Wilmington, DE 19801-1659 

 

Emerge Energy Services LP 
Attn: Bryan Gaston 

5600 Clearfork Main St. Ste 400 
Fort Worth, TX 76109 

 

Greenbrier Leasing Company, LLC 
Attn: John Lawrence 

One Centerpointe Drive, Suite 200 
Lake Oswego, OR 97035 

HPS Investment Partners, LLC, as Agent 
Brett Pertuz 

40 West 57th Street, 33rd Floor 
New York, NY 10019 

 

Hunton Andrews Kurth LLP 
Attn Timothy A. (“Tad”) Davidson II 

600 Travis Street, Suite 4200 
Houston, TX 77002 

 

Internal Revenue Service 
Attn Susanne Larson 

31 Hopkins Plz Rm 1150 
Baltimore, MD 21201 

Internal Revenue Service 
Centralized Insolvency Operation 

PO Box 7346 
Philadelphia, PA 19101-7346 

 

Internal Revenue Service 
Centralized Insolvency Operation 

2970 Market St 
Philadelphia, PA 19104 

 

Iron Mountain Trap Rock Co. 
Attn: Dale Hoette 

2320 Creve Coeur Mill Road 
Maryland Heights, MO 63043 

Latham & Watkins LLP 
Keith A. Simon, Esq. 

Hugh K. Murtagh, Esq. 
Liza L. Burton, Esq. 
885 Third Avenue 

New York, NY 10022-4834 

 

Linebarger Goggan Blair & Sampson, LLP 
Don Stecker 

711 Navarro Street, Ste 300 
San Antonio, TX 78205 

 

Kurzman Carson Consultants 
Michael Paque 

222 N Pacific Coast Highway, Suite 300 
El Segundo, CA 90245 
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Linebarger Goggan Blair & Sampson, LLP 
Elizabeth Weller 

2777 N. Stemmons Freeway Suite 1000 
Dallas, TX 75207 

 

Mccreary, Veselka, Bragg & Allen, P.C. 
Tara LeDay 

P.O. Box 1269 
Round Rock, TX 78680 

 

Monzack Mersky Mclaughlin & Browder, P.A. 
Rachel B. Mersky 

Brian J. McLaughlin 
1201 N. Orange Street, Suite 400 

Wilmington, DE 19801 

Office of the United States Trustee Delaware 
Juliet M. Sarkessian 
844 King St Ste 2207 

Lockbox 35 
Wilmington, DE 19801 

 

Pachulski Stang Ziehl & Jones LLP 
Laura Davis Jones, Esq. 
Timothy P. Cairns, Esq. 

919 N. Market Street, 17th Floor 
P O Box 8705 

Wilmington, DE 19801 

 

Pepper Hamilton LLP 
David B. Stratton, Esq. 

Hercules Plaza 
1313 N. Market Street, Suite 5100 

P.O. Box 1709 
Wilmington, DE 19899-1709 

Richards, Layton & Finger 
John H. Knight, Esq. 
Paul N. Heath, Esq. 
One Rodney Square 

920 North King Street 
Wilmington, DE 19801 

 

Ruder Ware, L.L.S.C. 
John D. Leary, Esq. 

402 Graham Avenue 
P.O. Box 187 

Eau Claire, WI 54702 

 

Saul Ewing Arnstein & Lehr LLP 
Lucian B. Murley, Esquire 

1201 N. Market Street, Suite 2300 
P.O. Box 1266 

Wilmington, DE 19899 

Securities & Exchange Commission 
G Jeffrey Boujoukos Regional Director 

1617 JFK Boulevard Ste 520 
Philadelphia, PA 19103 

 

Securities & Exchange Commission 
Secretary of the Treasury 

100 F St NE 
Washington, DC 20549 

 

Securities & Exchange Commission NY Office 
Marc Berger Regional Director 

Brookfield Place 
200 Vesey St, Ste 400 

New York, NY 10281-1022 

Sullivan Hazeltine Allinson LLC 
Elihu E. Allinson III, Esq. 

901 North Market Street, Suite 1300 
Wilmington, DE 19801 

 

The Andersons, Inc. an Ohio Corporation 
Attn: Sean Hankinson 

1947 Briarfield Boulevard 
Maumee, OH 43537 

 

Trinity Industries Leasing Company 
Attn: Scott Ewing 

2525 N. Stemmons Freeway 
Dallas, TX 75207 

Union Pacific Railroad Company 
Tonya W. Conley and Lila L. Howe 
1400 Douglas Street, STOP 1580 

Omaha, NE 68179 

 

US Attorney for Delaware 
David C. Weiss 

1007 Orange St Ste 700 
PO Box 2046 

Wilmington, DE 19899-2046 

 

Vedder Price 
Douglas J. Lipke and Allison B. Hudson 

222 N. LaSalle Street 
Chicago, IL 60601 

Vinson & Elkins LLP 
Steven M. Abramowitz 

666 Fifth Avenue, 26th Floor 
New York, NY 10103-0040 

 

Weil, Gotshal & Manges LLP 
Matthew S. Barr 

David N. Griffiths, Candace M. Arthur, and 
Alexander Condon 
767 Fifth Avenue 

New York, NY 10153 

 

Weld Riley, S.C. 
William E. Wallo, Esq. 

3624 Oakwood Hills Parkway 
Eau Claire, WI 54701 

Young Conaway Stargatt & Taylor, LLP 
Sean M. Beach 

Andrew L. Magaziner 
Betsy L. Feldman 
Rodney Square 

1000 North King Street 
Wilmington, DE 19801 

 

Dickinson Wright PLLC 
James A. Plemmons, Esq. 
Michael L. Dallaire, Esq. 

500 Woodward Avenue, Suite 4000 
Detroit, MI 48226 

 

Womble Bond Dickinson (US) LLP 
Matthew P. Ward, Esq, 

Morgan L. Patterson, Esq. 
1313 North Market Street, Suite 1200 

Wilmington, DE 19801 
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Subpoena for Rule 2004 Examination Directed to HPS Investment Partners, LLC
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B2540 (Form 2540 – Subpoena for Rule 2004 Examination) (12/15)  

UNITED STATES BANKRUPTCY COURT 
_______________________________________ District of ___________________________________________ 

 
In re __________________________________________ 

Debtor 

 
Case No. _____________________  
 
Chapter ______________  
 

 
SUBPOENA FOR RULE 2004 EXAMINATION 

 
To:  ________________________________________________________________________________________ 

(Name of person to whom the subpoena is directed) 
 

 

  Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at an examination 

under Rule 2004, Federal Rules of Bankruptcy Procedure.  A copy of the court order authorizing the examination is attached.  

PLACE  
 
 
 
 

DATE AND TIME 

 

The examination will be recorded by this method:  ___________________________________________________________ 
 

  Production: You, or your representatives, must also bring with you to the examination the following documents, 
electronically stored information, or objects, and must permit inspection, copying, testing, or sampling of the material:  

 

 

 
 

The following provisions of Fed. R. Civ. P. 45, made applicable in bankruptcy cases by Fed. R. Bankr. P. 9016, are 
attached – Rule 45(c), relating to the place of compliance; Rule 45(d), relating to your protection as a person subject to a 
subpoena; and Rule 45(e) and 45(g), relating to your duty to respond to this subpoena and the potential consequences of not 
doing so. 
 
Date:  _____________    
 CLERK OF COURT                                                                

 
 
________________________ 
Signature of Clerk or Deputy Clerk 

 
 
OR    

                                                                
 
 
________________________ 

Attorney’s signature 
 

 
The name, address, email address, and telephone number of the attorney representing (name of party)       
____________________________  ,  who issues or requests this subpoena, are:  

 

 

 

Notice to the person who issues or requests this subpoena 

If this subpoena commands the production of documents, electronically stored information, or tangible things, or the 

inspection of premises before trial, a notice and a copy of this subpoena must be served on each party before it is served on 

the person to whom it is directed.  Fed. R. Civ. P. 45(a)(4).  
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HPS Investment Partners, LLC

✔

Kilpatrick, Townsend & Stockton LLP
1114 Avenue of the Americas, 21st Floor
New York, New York 10019
Attn: David M. Posner, Esq.

Testimony Date: TBD
Production Deadline: September 18, 2019

Videography and/or Stenography

✔

See attached Exhibit A

September 11, 2019

/s/ L. Katherine Good

The Official Committee of Unsecured Creditors

Potter Anderson & Corroon LLP, 1313 N. Market Street, 6th Floor, Wilmington, Delaware 19801, ATTN: L. Katherine Good, Esq., kgood@potteranderson.com



B2540 (Form 2540 – Subpoena for Rule 2004 Examination) (Page 2) 

 

PROOF OF SERVICE 
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.) 

I received this subpoena for (name of individual and title, if any): ______________________________________________  

on (date) __________ . 

 

 I served the subpoena by delivering a copy to the named person as follows: ____________________________________ 

___________________________________________________________________________________________________ 

__________________________________ on (date) ___________________ ; or  

 

 I returned the subpoena unexecuted because:  ____________________________________________________________ 

___________________________________________________________________________________________________ 

 

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also tendered to the 
witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of  $ _______________________ . 

 
My fees are $ _________ for travel and $_________ for services, for a total of $_________ . 

 
 
I declare under penalty of perjury that this information is true and correct. 
 

Date:  _______________ 
 
 
 
 
 

 
________________________________________________ 

Server’s signature 
 

________________________________________________ 
Printed name and title 

 
 
________________________________________________ 

Server’s address 
 
 
Additional information concerning attempted service, etc.: 
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✔ HPS Investment Partners, LLC

c/o Weil, Gotshal & Manges LLP, 767 Fifth Avenue, New York, New York 10153-0119, ATTN: Kevin F. Meade
via Electronic Mail and Overnight Delivery via Federal Express September 11, 2019

September 11, 2019
/s/ L. Katherine Good

L. Katherine Good, Attorney

Potter Anderson & Corroon LLP, 1313 N. Market Street, 6th Floor, Wilmington, Delaware 19801
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Federal Rule of Civil Procedure 45(c), (d), (e), and (g) (Effective 12/1/13) 

(made applicable in bankruptcy cases by Rule 9016, Federal Rules of Bankruptcy Procedure) 
 

 (c) Place of compliance. 
 
   (1) For a Trial, Hearing, or Deposition. A subpoena may command a 
person to attend a trial, hearing, or deposition only as follows: 
      (A) within 100 miles of where the person resides, is employed, or 
regularly transacts business in person; or  
      (B) within the state where the person resides, is employed, or regularly 
transacts business in person, if the person  
         (i) is a party or a party’s officer; or 
         (ii) is commanded to attend a trial and would not incur substantial 
expense. 

 
   (2) For Other Discovery. A subpoena may command: 
      (A) production of documents, or electronically stored information, or 
things at a place within 100 miles of where the person resides, is employed, 
or regularly transacts business in person; and 
      (B) inspection of premises, at the premises to be inspected. 
 

(d) Protecting a Person Subject to a Subpoena; Enforcement. 
 

(1) Avoiding Undue Burden or Expense; Sanctions. A party or 
attorney responsible for issuing and serving a subpoena must take 
reasonable steps to avoid imposing undue burden or expense on a person 
subject to the subpoena. The court for the district where compliance is 
required must enforce this duty and impose an appropriate sanction — 
which may include lost earnings and reasonable attorney's fees — on a 
party or attorney who fails to comply. 

 
   (2) Command to Produce Materials or Permit Inspection. 
      (A) Appearance Not Required. A person commanded to produce 
documents, electronically stored information, or tangible things, or to 
permit the inspection of premises, need not appear in person at the place of 
production or inspection unless also commanded to appear for a deposition, 
hearing, or trial. 
      (B) Objections. A person commanded to produce documents or tangible 
things or to permit inspection may serve on the party or attorney designated 
in the subpoena a written objection to inspecting, copying, testing or 
sampling any or all of the materials or to inspecting the premises — or to 
producing electronically stored information in the form or forms requested. 
The objection must be served before the earlier of the time specified for 
compliance or 14 days after the subpoena is served. If an objection is made, 
the following rules apply: 
         (i) At any time, on notice to the commanded person, the serving party 
may move the court for the district where compliance is required for an 
order compelling production or inspection. 
         (ii) These acts may be required only as directed in the order, and the 
order must protect a person who is neither a party nor a party's officer from 
significant expense resulting from compliance. 

 
   (3) Quashing or Modifying a Subpoena. 
      (A) When Required. On timely motion, the court for the district where 
compliance is required must quash or modify a subpoena that: 
         (i) fails to allow a reasonable time to comply;  
         (ii) requires a person to comply beyond the geographical limits 
specified in Rule 45(c); 
         (iii) requires disclosure of privileged or other protected matter, if no 
exception or waiver applies; or 
         (iv) subjects a person to undue burden. 
      (B) When Permitted. To protect a person subject to or affected by a 
subpoena, the court for the district where compliance is required may, on 
motion, quash or modify the subpoena if it requires: 
         (i) disclosing a trade secret or other confidential research, 
development, or commercial information; or 
 

         (ii) disclosing an unretained expert's opinion or information that does 
not describe specific occurrences in dispute and results from the expert's 
study that was not requested by a party. 
      (C) Specifying Conditions as an Alternative. In the circumstances 
described in Rule 45(d)(3)(B), the court may, instead of quashing or 
modifying a subpoena, order appearance or production under specified 
conditions if the serving party: 
          (i) shows a substantial need for the testimony or material that cannot 
be otherwise met without undue hardship; and 
          (ii) ensures that the subpoenaed person will be reasonably 
compensated. 
 
(e) Duties in Responding to a Subpoena. 
 
   (1) Producing Documents or Electronically Stored Information. These 
procedures apply to producing documents or electronically stored 
information: 
      (A) Documents. A person responding to a subpoena to produce 
documents must produce them as they are kept in the ordinary course of 
business or must organize and label them to correspond to the categories in 
the demand. 
      (B) Form for Producing Electronically Stored Information Not 
Specified. If a subpoena does not specify a form for producing 
electronically stored information, the person responding must produce it in 
a form or forms in which it is ordinarily maintained or in a reasonably 
usable form or forms. 
      (C) Electronically Stored Information Produced in Only One Form. The 
person responding need not produce the same electronically stored 
information in more than one form. 
      (D) Inaccessible Electronically Stored Information. The person 
responding need not provide discovery of electronically stored information 
from sources that the person identifies as not reasonably accessible because 
of undue burden or cost. On motion to compel discovery or for a protective 
order, the person responding must show that the information is not 
reasonably accessible because of undue burden or cost. If that showing is 
made, the court may nonetheless order discovery from such sources if the 
requesting party shows good cause, considering the limitations of Rule 
26(b)(2)(C). The court may specify conditions for the discovery. 
 
   (2) Claiming Privilege or Protection. 
      (A) Information Withheld. A person withholding subpoenaed 
information under a claim that it is privileged or subject to protection as 
trial-preparation material must: 
         (i) expressly make the claim; and 
         (ii) describe the nature of the withheld documents, communications, 
or tangible things in a manner that, without revealing information itself 
privileged or protected, will enable the parties to assess the claim. 
      (B) Information Produced. If information produced in response to a 
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any party that 
received the information of the claim and the basis for it. After being 
notified, a party must promptly return, sequester, or destroy the specified 
information and any copies it has; must not use or disclose the information 
until the claim is resolved; must take reasonable steps to retrieve the 
information if the party disclosed it before being notified; and may  
promptly present the information under seal to the court for the district 
where compliance is required for a determination of the claim. The person 
who produced the information must preserve the information until the claim 
is resolved. 
… 
(g) Contempt. The court for the district where compliance is required – and 
also, after a motion is transferred, the issuing court – may hold in contempt 
a person who, having been served, fails without adequate excuse to obey 
the subpoena or an order related to it. 
 

 
For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013) 
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IMPAC 6376884v.1 

IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

   

   Debtors.1 

) 

) 

) 

) 

) 

)

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

 

Jointly Administered 

 

FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO HPS 

 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for Production 

of Documents (the “Document Requests”) in connection with the Debtors’ Disclosure Statement, 

dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and for all other purposes 

permitted by the Rules of Court.  The Committee hereby demands that HPS Investment Partners, 

LLC provide responses and produce documents in response to these requests by delivering all such 

responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue of the 

Americas, 21st Floor, New York, New York  10019, Attn: Jonathan E. Polonsky or to a mutually 

agreeable alternative location, on a rolling basis, completing no later than September 18, 2019, or 

such other date as the parties may agree.   

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, 

are: Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 

meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day Pleadings 

[ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as necessary 

to bring within the scope of the discovery request all responses that might otherwise 

be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, Chief Executive Officer of Insight Equity. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of the Company or any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 

subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC (2511), 

Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, whether 

prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 
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analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge Energy 

Services GP LLC (4683), Emerge Energy Services Operating LLC (2511), Superior 

Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation 

(9875), and any affiliates, advisors, agents, attorneys, accountants, consultants, 

officers, directors, employees, experts, investment bankers, professionals, 

representatives, and other persons acting, or who have acted, on behalf of the 

foregoing entities or individuals referenced in this definition, including Ankura 

when acting, or who have acted on behalf of the Debtors in any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to this 

proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, including 

but not limited to, any kind of written, audio, or graphic matter, however produced 

or reproduced, whether or not sent or received, including, but not limited to, 

writings, communications, contracts, reports, lists, presentations, pro formas, 

analyses, spreadsheets, correspondence, memoranda, e-mail and electronically 

stored documents, recordings, telephone records, notes, charts, graphs, drawings, 

photographs, telephone records, voice mail, audio and video recordings, data 

compilations, computer databases, records, and any information generated or stored 

in electronic form.  In producing any document in response to any of the Document 

Requests, you shall produce (i) all drafts of any responsive documents, and (ii) all 

marked, annotated, or non-identical copies of any responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

Case 19-11563-KBO    Doc 377-3    Filed 09/16/19    Page 9 of 178



 

 
IMPAC 6376884v.1 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or individuals 

referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the Notes 

Purchase Agreement, dated as of January 5, 2018, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear of 

any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means HPS as defined above. 
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kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of Civil 

Procedure 26(e).  You shall supplement any production of documents made in response to any of 

the following Document Requests and produce promptly any and all responsive documents that 

are received, discovered, or created after any of your responses to these Document Requests, or 

that are otherwise within your possession, custody, or control (or within the possession, custody, 

or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of privilege 

or immunity (whether under common law, statute, or otherwise), you shall comply with Federal 

Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from production 

in a written privilege log that provides:  (a) the identity of each person who prepared and/or signed 

the document; (b) the identity of each person designated as an addressee; (c) the identity of each 

person who received any copy of the document; (d) the date of the document; (e) the subject matter 
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of the document; (f) the type or nature of the document; and (g) the basis for withholding the 

document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 

document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, and 

the person performing the redaction or alteration.  Any redaction must be clearly visible on the 

redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other notation 

or any omission, shall constitute a separate document and must be produced, whether or not the 

original of such a document is within your possession, custody, or control.  A request for any 

document shall be deemed to include a request for all drafts thereof, and all revisions and 
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modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 

8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or separated 

from other documents, whether by inclusion of binders, files, subfiles, or by use of dividers, tabs, 

or any other method, shall be left so segregated or separated when produced in response to these 

Document Requests.  If no document exists that is responsive to a particular request, you shall so 

state in writing. 

9. The dates covered by these Document Requests are September 1, 2018 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents concerning (i) any valuation of the Debtors or any Debtor’s asset prepared 

by, relied upon, or reviewed by You, and the methodology used to determine same; and (ii) the 

solvency or insolvency of any of the Debtors.  

REQUEST NO. 2: 

All Documents sufficient to identify the value, income, assets and liabilities, separately, of 

Emerge Energy and each of Emerge Energy’s direct and indirect subsidiaries as of the Petition 

Date.  
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REQUEST NO. 3: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, and any documents related to the perfection of any liens 

claimed by the Lenders against the Debtors or their assets.  

REQUEST NO. 4: 

All Documents sufficient to identify any claims for relief, rights of action, causes of action, 

or potential litigation claims of the Debtors as of the Petition Date or arising after the Petition Date 

in or on which Lenders assert a perfected Lien. 

REQUEST NO. 5: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  

ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs 

production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.   

REQUEST NO. 6: 

All Documents relating to Your determination or assessment of the value, merit or lack 

thereof of any actual or proposed settlement of claims between the Debtors and any Rail Car Lessor 
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or other creditor, or claimant with a claim of $5 million or more against, any of the Debtors within 

one year prior to the Petition Date.  

REQUEST NO. 7: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, preliminary plans of reorganization or 

restructuring support agreements prepared by, reviewed or considered by You, including under the 

Plan of Reorganization or any modification thereof. 

REQUEST NO. 8: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors prepared by, reviewed or considered by You after January 1, 2018.  

REQUEST NO. 9: 

Any drafts of or work papers for any discounted cash flow analysis of the Debtors prepared 

by, reviewed or considered by You after January 1, 2018.  

REQUEST NO. 10: 

Any drafts of or work papers prepared by, considered or reviewed by You for any frac sand 

business including comparable company analysis to the Debtors.  

REQUEST NO. 11: 

Any drafts of or work papers prepared by, reviewed or considered by You for any precedent 

transaction analysis of the Debtors after January 1, 2018, including any documents concerning 

potential, possible, considered, or rejected precedent transactions.  

REQUEST NO. 12: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof.  
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REQUEST NO. 13: 

All Documents provided to You by the Debtors or any Director of the Debtors, in 

connection with any meeting of the Debtors’ Board of Directors, or any committee, special 

committee or subcommittee thereof, taken or held between September 1, 2018 and the date hereof 

concerning (i) the RSA and the creation of the Special Restructuring Committee or (ii) the 

relinquishment by the Board or the Debtors of any decision-making authority or control to the 

Special Restructuring Committee, including the composition (and the direction or control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 14: 

All notes taken by any person who attended (whether in person, telephonically, 

electronically, by video link or videoconference, or in any other manner) any meeting of the 

Debtors’ Board of Directors, or any committee, special committee or subcommittee thereof. 

REQUEST NO. 15: 

All Documents concerning the Frac Sand Industry prepared by, reviewed or considered by 

You including projections, forecasts, and analyses concerning sand producers and sand users.  

REQUEST NO. 16: 

All Documents prepared by, considered or reviewed by You after January 1, 2018 

concerning the Debtors’ capital structure, financial requirements and needs, budgets, cash 

requirements, financial projections, valuation, insolvency, the acquisition of, sales or potential 

sales of assets, actual or potential closing of facilities or discontinuance of operations of any 

facility, and potential financial restructurings or 363 sales, including all Documents set forth 

specifically below: 

a) All Documents, including communications with Insight Equity relating to the RSA 

or reflecting any other proposal for the restructuring of the Debtors, any valuation 
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analyses and/or valuation reports, fairness opinions, and asset valuation prepared 

by the Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of Directors 

or Special Restructuring Committee, reviewed by or considered by You detailing 

valuation or debt capacity analyses prepared by the Company, their advisors and/or 

Insight Equity;  

c) All Documents relating to or reflecting any analyses and/or reports on the Debtors’ 

debt capacity prepared by You or the Company, their advisors, and/or Insight 

Equity; 

d) All Documents relating to or reflecting valuation analyses of the Debtors and/or 

reports prepared by you or the Company, their advisors and/or Insight Equity in 

connection with impairment testing; 

e) All Documents relating to or reflecting any analyses performed by reviewed or 

considered by You in connection with the RSA, including any term sheets or 

proposals provided by Insight Equity, the Company and/or the Lenders, and any 

analyses conducted or presentations prepared in connection with any such term 

sheets or proposals; 

f) All Documents relating to or including any presentations or management reports 

that include key performance indicators, including but not limited to capex by 

location, maintenance capex by location, lease operating expenses by location, 

G&A, corporate expenses, abandonment programs or estimates, gathering and 

processing contract details, and prospectuses; 

g) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, carried 

interests and other rights, as applicable; 

h) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

i) All Documents relating to or reflecting the Company’s forecasts, including, but not 

limited to, asset appraisals, liquidity forecasts, cash-flow projections, business plan 

projections through 2021, audited sand reserve reports and information furnished 

to the reserve auditor for preparation of the sand reserve report or sand reserve 

databases and market studies; 

j) All Documents prepared by, reviewed or considered by You relating to or reflecting 

any industry reports or any other materials utilized in the formulation of the 

Company’s business plan; 
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k) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

l) All Documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar companies; 

m) All Documents relating to or reflecting any analyses of potential precedent 

transactions considered or reviewed by You related to the Company’s industry; 

n) All documents relating to or reflecting any communications or data provided by 

You to Ankura in connection with any valuation work that has been performed to 

date, whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject 

to Material Revision;” 

o) All Documents (i) relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and (ii) any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

p) All Documents relating to any analyses performed by the Company, or any other 

party in relation to any potential tort claims against any Person arising from or 

related to the San Antonio levee breach, including all related documents and 

communications; and 

q) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 17: 

All Documents concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration.  

REQUEST NO. 18: 

All Documents concerning in- and out-of-court restructuring alternatives explored, 

reviewed or considered by You regarding the Debtors from December 1, 2018, including, but not 

limited, to those referenced in paragraph 30 of the Gaston Declaration, through the Petition Date.  
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REQUEST NO. 19: 

All Documents concerning the Debtors’ negotiations with You or the Noteholders between 

December 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring. 

REQUEST NO. 20: 

All Documents reviewed or considered by You concerning the calculation by the Debtors 

of projections of future revenues, adjusted EBITDA, EBIT, depreciation and amortization, capital 

expenditures, net working capital, and unlevered free cash flow for use in discounted cash flow 

valuations of the Debtors as of January 1, 2018.  

REQUEST NO. 21: 

All Documents prepared, reviewed or considered by You concerning the liquidation 

analysis of the Debtors and estimated recoveries of creditor of the Debtors, including any drafts or 

preliminary analyses.  

REQUEST NO. 22: 

All Documents, including those exchanged with the Debtors or Lender(s), concerning the 

negotiation, structuring, terms and conditions of the RSA and all exhibits and appendices thereto, 

including, without limitation, the Voting Proxy, the Standstill Agreement, and the Charters of the 

Special Restructuring Committee. 

REQUEST NO. 23: 

All Documents prepared, reviewed or considered by You concerning proposals, 

negotiation, and terms and conditions concerning the treatment of the Noteholders under the RSA 

and Plan of Reorganization  
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REQUEST NO. 24: 

All Documents prepared, reviewed or considered by You concerning proposals, 

negotiations, and terms and conditions (i) concerning the treatment of general unsecured creditors 

or trade creditors under the Plan of Reorganization, including any communications prior to the 

Petition Date with any general unsecured creditor or trade creditor concerning its recovery under 

the Plan of Reorganization; and (ii) concerning the treatment of equity holders concerning their 

recoveries under the Plan of Reorganization, including any communications prior to the Petition 

Date with any equity holder concerning its recovery under the Plan of Reorganization, and 

including any documents or communications concerning the Special Restructuring Committee’s 

allocation of New Warrants between general unsecured and equity holders.  

REQUEST NO. 25: All Documents relating to any forbearance agreements between the Debtors 

and any Lender, without limitation, including all Documents relating to any meetings or 

undertakings provided for in any forbearance agreement. 

REQUEST NO. 26: 

 All Documents related to any business plans, forecasts, analyses made or performed by You 

or any Lender with respect to the transactions contemplated by the RSA, or with respect to 

alternative transactions. 

REQUEST NO. 27: 

 All Documents relating to terms, proposals, and/or offers made by Insight Equity to the 

Debtors, You and/or Lenders with respect to a purchase of lender indebtedness or any 

recapitalization and/or financial restructuring of the Debtors. 
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REQUEST NO. 28: 

 All Documents relating to HPS’s decision to purchase the indebtedness of PNC Bank, 

including communications, reports, and presentations related thereto. 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  September 11, 2019 

  
POTTER ANDERSON & CORROON LLP 

 

/s/ L. Katherine Good     

Jeremy W. Ryan (DE Bar No. 4057) 

Christopher M. Samis (DE Bar No. 4909) 

L. Katherine Good (DE Bar No. 5101) 

Aaron H. Stulman (DE Bar No. 5807) 

1313 North Market Street, Sixth Floor 

P.O. Box 951 

Wilmington, DE  19801 

Telephone:  (302) 984-6000 

Facsimile:  (302) 658-1192 

Email: jryan@potteranderson.com 

 csamis@potteranderson.com 

 kgood@potteranderson.com 

 astulman@potteranderson.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Todd C. Meyers (admitted pro hac vice) 

David M. Posner (admitted pro hac vice) 

Kelly Moynihan (admitted pro hac vice) 

The Grace Building 

1114 Avenue of the Americas 

New York, NY  10036 

Telephone:  (212) 775-8700 

Facsimile:  (212) 775-8800 

Email:  tmeyers@kilpatricktownsend.com 

  dposner@kilpatricktownsend.com 

  kmoynihan@kilpatricktownsend.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Lenard M. Parkins (admitted pro hac vice) 

700 Louisiana Street, Suite 4300 

Houston, TX  77002 

Telephone:  (281) 809-4100 

Facsimile:  (281) 929-0797 

Email:  lparkins@kilpatricktownsend.com 

 

Counsel to the Official Committee of Unsecured Creditors 

of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

  Debtors.1 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

Re: Docket No. 246 

ORDER GRANTING MOTION OF OFFICIAL COMMITTEE OF UNSECURED 

CREDITORS FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE 

BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 

RULE 2004-1, AUTHORIZING AND DIRECTING THE PRODUCTION OF 

DOCUMENTS AND THE EXAMINATION OF  

THE DEBTORS AND CERTAIN THIRD PARTIES 

Upon the motion of the Official Committee of Unsecured Creditors of Emerge Energy 

Services, LP (the “Committee”) pursuant to section 105(a) of the Bankruptcy Code, Rule 2004 of 

the Federal Rules of Bankruptcy Procedures, and Local Rule 2004-1 of the United States 

Bankruptcy Court for the District of Delaware, filed on August 22, 2019 seeking the entry of an 

order directing the examination of the Debtors, certain third parties and individuals, and the 

production of documents (the “Motion”),2 and this matter being a core proceeding pursuant to 28 

U.S.C.§ 157(b)(2)(B); and upon consideration of the Motion and the consent to the terms of this 

Order by the parties listed in the fifth decretal paragraph; and due and proper notice of the 

Motion having been given, it is hereby  

                                                           
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 

Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

2 Capitalized terms not otherwise defined in this Order shall have the meaning given to them in the Motion. 
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ORDERED that the Motion is granted to the extent set forth herein; and it is 

further  

ORDERED that the Committee is authorized to issue and serve a subpoena to the 

Debtors, for the production of documents, electronically stored information or tangible things 

responsive to the Document Request, as negotiated with the Debtors since the filing of the 

Motion, attached hereto as Exhibit A; and it is further  

ORDERED that the Committee is authorized to issue and serve a subpoena on 

HPS for the production of documents, electronically stored information or tangible things 

responsive to the Document Request attached hereto as Exhibit B; and it is further  

ORDERED that the Committee is authorized to issue and serve a subpoena on 

Insight Equity, Mr. Eugene I. Davis, and Mr. William L. Transier for the production of 

documents, electronically stored information, or tangible things responsive to the Document 

Requests applicable to each of the above persons described in and attached to the Motion; and it 

is further 

ORDERED that the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier 

shall produce documents in accordance with the respective subpoenas served on them by the 

Committee, provided, however, that nothing herein abrogates a producing party’s right to object 

to any individual request.  Provided, however, that before seeking intervention from the Court on 

any such discovery dispute, the parties will first confer to try to resolve the dispute.  The 

documents for production shall be located through reasonable efforts and use of negotiated 

search terms, custodians, and date ranges.  Such documents will be produced on a rolling basis 

and substantially completed by September 18, 2019 with the producing parties using good faith 
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efforts to produce any remaining responsive documents as soon thereafter as practicable; and it is 

further 

ORDERED that HPS shall designate an informed representative to appear for oral 

examination as requested in the Motion; and it is further 

ORDERED that the Committee is authorized to issue and serve subpoenas for oral 

examinations on the Debtors, Insight Equity, and HPS, and on the individuals identified in the 

next ordering paragraph; and it is further 

ORDERED that Mr. Richard Shearer, Chief Executive Officer of the Debtors; Mr. 

Bryan M. Gaston, formerly Chief Restructuring Officer of the Debtors and now Restructuring 

Officer of the Debtors; Mr. Eugene I. Davis, independent director of the Debtors and one of the 

two members of the Special Restructuring Committee; Mr. William L. Transier, independent 

director of the Debtors and one of the two members of the Special Restructuring Committee;  

Mr. Ted W. Beneski, in his respective capacities as both Chief Executive officer 

of Insight Equity and Chairmen of the Board of Directors of the Debtors; and the HPS-

designated informed representative shall each appear for oral examination regarding the topics 

described in the Motion and the applicable Document Request, at a mutually acceptable date and 

location, regarding the topics described in the Motion and in the applicable Document Request, 

provided, however, that nothing herein abrogates witness’ rights to object to any individual topic 

of the oral examination, further provided, however, that before seeking intervention from the 

Court on any such discovery dispute, the parties will first confer to try to resolve the dispute; and 

it is further 
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ORDERED that the Court shall retain jurisdiction with respect to any matters, 

claims, rights or disputes arising from or related to the implementation of this Order or the 

subpoenas issued and served pursuant to this Order. 

KAREN B. OWENS
UNITED STATES BANKRUPTCY JUDGE

Dated: September 9th, 2019
Wilmington, Delaware
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

  Debtors.3 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 

FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO THE DEBTORS 

 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for Production 

of Documents (the “Document Requests”) in connection with the Debtors’ Disclosure Statement, 

dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and for all other purposes 

permitted by the Rules of Court.  The Committee hereby demands that the Debtors provide 

responses and produce documents in response to these requests by delivering all such responsive 

documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue of the Americas, 

21st Floor, New York, New York  10019, Attn: David M. Posner or to a mutually agreeable 

                                                           
3 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 

Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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alternative location, on a rolling basis, completing no later than September 12, 2019, or such other 

date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 

meaning ascribed to such terms in the Motion.  

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 

subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 
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k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 

electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 
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r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 
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ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means the Debtors as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 

Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   
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3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 

document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 
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shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 

8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. Except with respect to emails addressed in paragraph 10 below the , he dates 

covered by these Document Requests are January 1, 2017 through the August 22, 2019 unless 

otherwise specified in a Request. 

10. Unless otherwise specified in a particular Request, the dates covered by these 

Document Request for emails to be produced are August 1, 2017 through August 22, 2019 
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DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  

ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.   
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REQUEST NO. 4: 

All Documents related to any settlement between the Debtors and any creditor of, or 

claimant against, any of the Debtors within one year prior to the Petition Date that includes a 

provision wherein the creditor or claimant agrees to vote its unsecured claim in favor of a plan 

containing the treatment for unsecured creditors as set out in the RSA. 

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

Request withdrawn. 

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 
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January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2017 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents, excluding emails, relating to or reflecting any valuation analyses 

and/or valuation reports, fairness opinions, solvency opinions, asset valuations, 

and solvency of the Debtors, including any methodology used to determine same, 

prepared by the Company, their advisors, and/or Insight Equity (time period—

January 1, 2016 to present); 

b) All Documents, excluding emails, relating to or reflecting any presentations to the 

Board of Directors or Special Restructuring Committee detailing valuation or debt 

capacity analyses prepared by the Company, their advisors and/or Insight Equity 

(time period—January 1, 2016 to present);  

c) All Documents, excluding emails, sufficient to identify the value, income, assets 

and liabilities of Emerge Energy, including Emerge Energy’s direct and indirect 

subsidiaries as of the Petition Date (time period—January 1, 2016 to present); 

d) All Documents, excluding emails, relating to or reflecting any analyses and/or 

reports on the Debtors’ debt capacity prepared by the Company, their advisors, 

and/or Insight Equity (time period—January 1, 2016 to present); 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 
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and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents, excluding emails, relating to or reflecting the Frac Sand Industry 

prepared by, on behalf of, or for the Debtors, including projections, forecasts, and 

analyses concerning sand producers and sand users; 

i) All Documents, excluding emails, relating to or reflecting analysis or reports of 

any chapter 11 bankruptcy transactions, including any market studies prepared by 

the Company, their advisors, and/or Insight Equity (time period—January 1, 2016 

to present); 

j) All Documents, excluding emails relating to or reflecting valuation analyses 

and/or reports prepared by the Company, their advisors and/or Insight Equity in 

connection with impairment testing (time period January 1, 2016 to present); 

k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 
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plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 

t) All documents relating to or reflecting any communications or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications;  

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable; and 

x) All Documents, excluding emails, relating to the sale of the fuel business by the 

Company, any private placement transaction regarding the Company, or any 

public offering regarding the Company (time period—January 1, 2016 to present). 
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REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii) 

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 

the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.  

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 
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Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  

REQUEST NO. 17: 

All Documents concerning any transfers or distributions equal to or in excess of $150,000 

in cash or other assets of such value to any Insiders or to any non-Insider holders of equity (time 

period--4 years prior to the Petition Date).  

REQUEST NO. 18: 

All Documents provided to Ankura by the Debtors or received from Ankura by the 

Debtors prior to the Petition Date. 

REQUEST NO. 19:  

All Documents relating to any forbearance agreements, the RSA, and any exhibits and 

appendices thereto, including with respect to any meetings or communications with any Lender 

or Lender representative during, or prior to, any forbearance periods under any forbearance 

agreement. 
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REQUEST NO. 20:  

All Documents relating to any communication, direction, or instruction by any Lender to 

the Debtors or a Debtor representative regarding the conduct of the Debtors’ business, any 

business plan of the Debtors, the use of cash (including payments to any third party), the 

acquisition or disposition of any asset, and negotiations with any railcar or other lessor of assets 

to the Debtors. 

REQUEST NO. 21:  

All Documents relating to any communications, reports, or presentations of any kind by 

the Debtors, or any other person on the Board of Directors of the Debtors, or member of any 

such Board of Directors, to any Lender, or to Insight Equity with respect to Document Requests 

Nos. 19 & 20. 

REQUEST NO. 22: 

 All Documents relating to any terms or proposals for any debt and/or equity restructuring 

or recapitalization between the Debtors and the Lenders. 

REQUEST NO. 23: 

All Documents relating to any terms or proposals to the Debtors, or any Board of 

Directors of the Debtors, from any non-Lender Person regarding any business combination, debt 

and/or equity infusion. 

REQUEST NO. 24:  

 All Documents relating to the Special Restructuring Committee and its duties and/or roles, 

from its creation under the RSA to the present, including its fiduciary duties after the 

Petition Date. 
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REQUEST NO. 25:   

 All Documents relating to why the Special Restructuring Committee did not and does not 

have its own independent legal counsel, distinct from and/or in addition to the Debtors’ and 

Lenders’ counsel, with respect to negotiations concerning the RSA, including all exhibits and 

appendices thereto. 

REQUEST NO. 26: 

 All Documents concerning the current tax basis in Debtors for Insight  

Equity, and any other equity holders, and all workpapers supporting such tax basis numbers. 

 REQUEST NO. 27: PRESENTLY TABLED, BUT NOT WITHDRAWN (9-5-19) 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 

and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 

e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;  

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 
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g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;  

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;  

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) Request withdrawn.  

n) Request withdrawn. 

 

THE ABOVE REVISED REQUESTS REFLECT THE COMMITTEE OF UNSECURED 

CREDITORS’ REQUESTED DISCOVERY AS OF 9/5/2019, SUBJECT TO AND 

WITHOUT WAIVING ANY RIGHTS OR OBJECTIONS. 

[Remainder of Page Intentionally Left Blank] 
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Dated:  September 6, 2019 

 Wilmington, Delaware 
POTTER ANDERSON & CORROON LLP 

 

/s/ Aaron H. Stulman      

Jeremy W. Ryan (DE Bar No. 4057) 

Christopher M. Samis (DE Bar No. 4909) 

L. Katherine Good (DE Bar No. 5101) 

Aaron H. Stulman (DE Bar No. 5807) 

1313 North Market Street, Sixth Floor 

P.O. Box 951 

Wilmington, DE  19801 

Telephone:  (302) 984-6000 

Facsimile:  (302) 658-1192 

Email: jryan@potteranderson.com 

 csamis@potteranderson.com 

 kgood@potteranderson.com 

 astulman@potteranderson.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Todd C. Meyers (admitted pro hac vice) 

David M. Posner (admitted pro hac vice) 

Kelly Moynihan (admitted pro hac vice) 

The Grace Building 

1114 Avenue of the Americas 

New York, NY  10036 

Telephone:  (212) 775-8700 

Facsimile:  (212) 775-8800 

Email:  tmeyers@kilpatricktownsend.com 

  dposner@kilpatricktownsend.com 

  kmoynihan@kilpatricktownsend.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Lenard M. Parkins (admitted pro hac vice) 

700 Louisiana Street, Suite 4300 

Houston, TX  77002 

Telephone:  (281) 809-4100 

Facsimile:  (281) 929-0797 

Email:  lparkins@kilpatricktownsend.com 

 

Counsel to the Official Committee of Unsecured Creditors 

of Emerge Energy Services LP, et al.  
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

 

EMERGE ENERGY SERVICES LP, et al. 

 

  Debtors.4 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 

FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO HPS 

 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for Production 

of Documents (the “Document Requests”) in connection with the Debtors’ Disclosure Statement, 

dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and for all other purposes 

permitted by the Rules of Court.  The Committee hereby demands that HPS Investment Partners, 

LLC provide responses and produce documents in response to these requests by delivering all such 

responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue of the 

Americas, 21st Floor, New York, New York  10019, Attn: Jonathan E. Polonsky or to a mutually 

                                                           
4 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 

Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 

LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 

Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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agreeable alternative location, on a rolling basis, completing no later than September 12, 2019, or 

such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 

meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day Pleadings 

[ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as necessary 

to bring within the scope of the discovery request all responses that might otherwise 

be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, Chief Executive Officer of Insight Equity. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of the Company or any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 

subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC (2511), 

Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 
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behalf of the foregoing entities or individuals referenced in this definition, whether 

prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge Energy 

Services GP LLC (4683), Emerge Energy Services Operating LLC (2511), Superior 

Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation 

(9875), and any affiliates, advisors, agents, attorneys, accountants, consultants, 

officers, directors, employees, experts, investment bankers, professionals, 

representatives, and other persons acting, or who have acted, on behalf of the 

foregoing entities or individuals referenced in this definition, including Ankura 

when acting, or who have acted on behalf of the Debtors in any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to this 

proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, including 

but not limited to, any kind of written, audio, or graphic matter, however produced 

or reproduced, whether or not sent or received, including, but not limited to, 

writings, communications, contracts, reports, lists, presentations, pro formas, 

analyses, spreadsheets, correspondence, memoranda, e-mail and electronically 

stored documents, recordings, telephone records, notes, charts, graphs, drawings, 

photographs, telephone records, voice mail, audio and video recordings, data 

compilations, computer databases, records, and any information generated or stored 

in electronic form.  In producing any document in response to any of the Document 

Requests, you shall produce (i) all drafts of any responsive documents, and (ii) all 

marked, annotated, or non-identical copies of any responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 
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who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or individuals 

referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the Notes 

Purchase Agreement, dated as of January 5, 2018, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in this 

definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear of 

any Liens or security interests as of the Petition Date. 
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ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means HPS as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

11. These Document Requests are continuing requests pursuant to Federal Rule of Civil 

Procedure 26(e).  You shall supplement any production of documents made in response to any of 

the following Document Requests and produce promptly any and all responsive documents that 

are received, discovered, or created after any of your responses to these Document Requests, or 

that are otherwise within your possession, custody, or control (or within the possession, custody, 

or control of anyone acting on your behalf). 

12. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction.   

13. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

14. If any documents are withheld from production on the alleged grounds of privilege 

or immunity (whether under common law, statute, or otherwise), you shall comply with Federal 

Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from production 

in a written privilege log that provides:  (a) the identity of each person who prepared and/or signed 

the document; (b) the identity of each person designated as an addressee; (c) the identity of each 
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person who received any copy of the document; (d) the date of the document; (e) the subject matter 

of the document; (f) the type or nature of the document; and (g) the basis for withholding the 

document. 

15. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 

document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, and 

the person performing the redaction or alteration.  Any redaction must be clearly visible on the 

redacted documents. 

16. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

17. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other notation 

or any omission, shall constitute a separate document and must be produced, whether or not the 

original of such a document is within your possession, custody, or control.  A request for any 
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document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 

18. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or separated 

from other documents, whether by inclusion of binders, files, subfiles, or by use of dividers, tabs, 

or any other method, shall be left so segregated or separated when produced in response to these 

Document Requests.  If no document exists that is responsive to a particular request, you shall so 

state in writing. 

19. The dates covered by these Document Requests are September 1, 2018 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents concerning (i) any valuation of the Debtors or any Debtor’s asset prepared 

by, relied upon, or reviewed by You, and the methodology used to determine same; and (ii) the 

solvency or insolvency of any of the Debtors.  

REQUEST NO. 2: 

All Documents sufficient to identify the value, income, assets and liabilities, separately, of 

Emerge Energy and each of Emerge Energy’s direct and indirect subsidiaries as of the Petition 

Date.  
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REQUEST NO. 3: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, and any documents related to the perfection of any liens 

claimed by the Lenders against the Debtors or their assets.  

REQUEST NO. 4: 

All Documents sufficient to identify any claims for relief, rights of action, causes of action, 

or potential litigation claims of the Debtors as of the Petition Date or arising after the Petition Date 

in or on which Lenders assert a perfected Lien. 

REQUEST NO. 5: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  

ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs 

production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.   

REQUEST NO. 6: 

All Documents relating to Your determination or assessment of the value, merit or lack 

thereof of any actual or proposed settlement of claims between the Debtors and any Rail Car Lessor 
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or other creditor, or claimant with a claim of $5 million or more against, any of the Debtors within 

one year prior to the Petition Date.  

REQUEST NO. 7: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, preliminary plans of reorganization or 

restructuring support agreements prepared by, reviewed or considered by You, including under the 

Plan of Reorganization or any modification thereof. 

REQUEST NO. 8: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors prepared by, reviewed or considered by You after January 1, 2018.  

REQUEST NO. 9: 

Any drafts of or work papers for any discounted cash flow analysis of the Debtors prepared 

by, reviewed or considered by You after January 1, 2018.  

REQUEST NO. 10: 

Any drafts of or work papers prepared by, considered or reviewed by You for any frac sand 

business including comparable company analysis to the Debtors.  

REQUEST NO. 11: 

Any drafts of or work papers prepared by, reviewed or considered by You for any precedent 

transaction analysis of the Debtors after January 1, 2018, including any documents concerning 

potential, possible, considered, or rejected precedent transactions.  

REQUEST NO. 12: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof.  
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REQUEST NO. 13: 

All Documents provided to You by the Debtors or any Director of the Debtors, in 

connection with any meeting of the Debtors’ Board of Directors, or any committee, special 

committee or subcommittee thereof, taken or held between September 1, 2018 and the date hereof 

concerning (i) the RSA and the creation of the Special Restructuring Committee or (ii) the 

relinquishment by the Board or the Debtors of any decision-making authority or control to the 

Special Restructuring Committee, including the composition (and the direction or control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 14: 

All notes taken by any person who attended (whether in person, telephonically, 

electronically, by video link or videoconference, or in any other manner) any meeting of the 

Debtors’ Board of Directors, or any committee, special committee or subcommittee thereof. 

REQUEST NO. 15: 

All Documents concerning the Frac Sand Industry prepared by, reviewed or considered by 

You including projections, forecasts, and analyses concerning sand producers and sand users.  

REQUEST NO. 16: 

All Documents prepared by, considered or reviewed by You after January 1, 2018 

concerning the Debtors’ capital structure, financial requirements and needs, budgets, cash 

requirements, financial projections, valuation, insolvency, the acquisition of, sales or potential 

sales of assets, actual or potential closing of facilities or discontinuance of operations of any 

facility, and potential financial restructurings or 363 sales, including all Documents set forth 

specifically below: 

a) All Documents, including communications with Insight Equity relating to the RSA 

or reflecting any other proposal for the restructuring of the Debtors, any valuation 
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analyses and/or valuation reports, fairness opinions, and asset valuation prepared 

by the Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of Directors 

or Special Restructuring Committee, reviewed by or considered by You detailing 

valuation or debt capacity analyses prepared by the Company, their advisors and/or 

Insight Equity;  

c) All Documents relating to or reflecting any analyses and/or reports on the Debtors’ 

debt capacity prepared by You or the Company, their advisors, and/or Insight 

Equity; 

d) All Documents relating to or reflecting valuation analyses of the Debtors and/or 

reports prepared by you or the Company, their advisors and/or Insight Equity in 

connection with impairment testing; 

e) All Documents relating to or reflecting any analyses performed by reviewed or 

considered by You in connection with the RSA, including any term sheets or 

proposals provided by Insight Equity, the Company and/or the Lenders, and any 

analyses conducted or presentations prepared in connection with any such term 

sheets or proposals; 

f) All Documents relating to or including any presentations or management reports 

that include key performance indicators, including but not limited to capex by 

location, maintenance capex by location, lease operating expenses by location, 

G&A, corporate expenses, abandonment programs or estimates, gathering and 

processing contract details, and prospectuses; 

g) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, carried 

interests and other rights, as applicable; 

h) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

i) All Documents relating to or reflecting the Company’s forecasts, including, but not 

limited to, asset appraisals, liquidity forecasts, cash-flow projections, business plan 

projections through 2021, audited sand reserve reports and information furnished 

to the reserve auditor for preparation of the sand reserve report or sand reserve 

databases and market studies; 

j) All Documents prepared by, reviewed or considered by You relating to or reflecting 

any industry reports or any other materials utilized in the formulation of the 

Company’s business plan; 
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k) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

l) All Documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar companies; 

m) All Documents relating to or reflecting any analyses of potential precedent 

transactions considered or reviewed by You related to the Company’s industry; 

n) All documents relating to or reflecting any communications or data provided by 

You to Ankura in connection with any valuation work that has been performed to 

date, whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject 

to Material Revision;” 

o) All Documents (i) relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and (ii) any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

p) All Documents relating to any analyses performed by the Company, or any other 

party in relation to any potential tort claims against any Person arising from or 

related to the San Antonio levee breach, including all related documents and 

communications; and 

q) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 17: 

All Documents concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration.  

REQUEST NO. 18: 

All Documents concerning in- and out-of-court restructuring alternatives explored, 

reviewed or considered by You regarding the Debtors from December 1, 2018, including, but not 

limited, to those referenced in paragraph 30 of the Gaston Declaration, through the Petition Date.  
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REQUEST NO. 19: 

All Documents concerning the Debtors’ negotiations with You or the Noteholders between 

December 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring. 

REQUEST NO. 20: 

All Documents reviewed or considered by You concerning the calculation by the Debtors 

of projections of future revenues, adjusted EBITDA, EBIT, depreciation and amortization, capital 

expenditures, net working capital, and unlevered free cash flow for use in discounted cash flow 

valuations of the Debtors as of January 1, 2018.  

REQUEST NO. 21: 

All Documents prepared, reviewed or considered by You concerning the liquidation 

analysis of the Debtors and estimated recoveries of creditor of the Debtors, including any drafts or 

preliminary analyses.  

REQUEST NO. 22: 

All Documents, including those exchanged with the Debtors or Lender(s), concerning the 

negotiation, structuring, terms and conditions of the RSA and all exhibits and appendices thereto, 

including, without limitation, the Voting Proxy, the Standstill Agreement, and the Charters of the 

Special Restructuring Committee. 

REQUEST NO. 23: 

All Documents prepared, reviewed or considered by You concerning proposals, 

negotiation, and terms and conditions concerning the treatment of the Noteholders under the RSA 

and Plan of Reorganization  
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REQUEST NO. 24: 

All Documents prepared, reviewed or considered by You concerning proposals, 

negotiations, and terms and conditions (i) concerning the treatment of general unsecured creditors 

or trade creditors under the Plan of Reorganization, including any communications prior to the 

Petition Date with any general unsecured creditor or trade creditor concerning its recovery under 

the Plan of Reorganization; and (ii) concerning the treatment of equity holders concerning their 

recoveries under the Plan of Reorganization, including any communications prior to the Petition 

Date with any equity holder concerning its recovery under the Plan of Reorganization, and 

including any documents or communications concerning the Special Restructuring Committee’s 

allocation of New Warrants between general unsecured and equity holders.  

REQUEST NO. 25: All Documents relating to any forbearance agreements between the Debtors 

and any Lender, without limitation, including all Documents relating to any meetings or 

undertakings provided for in any forbearance agreement. 

REQUEST NO. 26: 

 All Documents related to any business plans, forecasts, analyses made or performed by You 

or any Lender with respect to the transactions contemplated by the RSA, or with respect to 

alternative transactions. 

REQUEST NO. 27: 

 All Documents relating to terms, proposals, and/or offers made by Insight Equity to the 

Debtors, You and/or Lenders with respect to a purchase of lender indebtedness or any 

recapitalization and/or financial restructuring of the Debtors. 

REQUEST NO. 28: 
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 All Documents relating to HPS’s decision to purchase the indebtedness of PNC Bank, 

including communications, reports, and presentations related thereto. 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  September 6, 2019 

 Wilmington, Delaware 
POTTER ANDERSON & CORROON LLP 

 

/s/ Aaron H. Stulman     

Jeremy W. Ryan (DE Bar No. 4057) 

Christopher M. Samis (DE Bar No. 4909) 

L. Katherine Good (DE Bar No. 5101) 

Aaron H. Stulman (DE Bar No. 5807) 

1313 North Market Street, Sixth Floor 

P.O. Box 951 

Wilmington, DE  19801 

Telephone:  (302) 984-6000 

Facsimile:  (302) 658-1192 

Email: jryan@potteranderson.com 

 csamis@potteranderson.com 

 kgood@potteranderson.com 

 astulman@potteranderson.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Todd C. Meyers (admitted pro hac vice) 

David M. Posner (admitted pro hac vice) 

Kelly Moynihan (admitted pro hac vice) 

The Grace Building 

1114 Avenue of the Americas 

New York, NY  10036 

Telephone:  (212) 775-8700 

Facsimile:  (212) 775-8800 

Email:  tmeyers@kilpatricktownsend.com 

  dposner@kilpatricktownsend.com 

  kmoynihan@kilpatricktownsend.com 

 

-and- 

 

KILPATRICK TOWNSEND & STOCKTON LLP 

Lenard M. Parkins (admitted pro hac vice) 

700 Louisiana Street, Suite 4300 

Houston, TX  77002 

Telephone:  (281) 809-4100 

Facsimile:  (281) 929-0797 

Email:  lparkins@kilpatricktownsend.com 

 

Counsel to the Official Committee of Unsecured Creditors 

of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

Hearing Date: September 5, 2019 at 10:00 a.m. (ET) 
Objection Deadline: August 29, 2019 at 4:00 p.m. (ET) 

 
MOTION OF OFFICIAL COMMITTEE OF UNSECURED CREDITORS  

FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE  
BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 
RULE 2004-1, AUTHORIZING AND DIRECTING THE EXAMINATION OF THE 

DEBTORS AND CERTAIN THIRD PARTIES  
 
 The Official Committee of Unsecured Creditors (the “Committee”) in the chapter 11 

cases of Emerge Energy Services, LP (“Emerge Energy,” and with its affiliated debtors-in-

possession, the “Debtors”), by and through its undersigned proposed counsel, Kilpatrick 

Townsend & Stockton LLP and Potter Anderson & Corroon LLP, hereby files this motion (the 

“Motion”),2 pursuant to section 105(a) of title 11 of the United States Code (the “Bankruptcy 

Code”), Rule 2004 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and 

Local Rule 2004-1 of the United States Bankruptcy Court for the District of Delaware (the 

“Local Rules”), seeking the entry of an order (the “Order”), substantially in the form annexed 

hereto as Exhibit A, directing (i) each of the Debtors, Insight Equity Management Company 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

2 Defined terms used in the Motion but not defined herein shall have the meaning ascribed to such terms in the First 
Day Declaration (defined below) or the Plan (defined below), as applicable. 
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LLC (collectively, with its affiliates and/or subsidiaries, “Insight Equity”), and HPS Investment 

Partners, LLC (collectively, with its affiliates and/or subsidiaries, “HPS”) to produce documents 

within their possession, custody, or control that are responsive to the applicable document 

requests attached as Annexes A, B, C, D, and E to the Order (each, a “Document Request” and, 

collectively, the “Document Requests”) by no later than September 12, 2019 at 12:00 p.m. 

(EST); (ii) Mr. Richard J. Shearer, Chief Executive Officer of the Debtors, Mr. Bryan M. Gaston, 

formerly Chief Restructuring Officer of the Debtors and now Restructuring Officer of the 

Debtors, Mr. Eugene I. Davis, Independent Director of the Debtors and one of two members of 

the Special Restructuring Committee (as defined below), Mr. William L. Transier, Independent 

Director of the Debtors and one of the two members of the Special Restructuring Committee, and 

Mr. Ted W. Beneski, in his respective capacities as both Chief Executive Officer of Insight 

Equity and Chairman of the Board of Directors of the Debtors, to appear for oral examination 

regarding the topics raised herein and in the applicable Document Requests; and (iii) HPS to 

designate an informed representative to appear for oral examination regarding the topics raised 

herein and in the applicable Document Requests. Oral examinations will be held at the offices of 

Kilpatrick Townsend & Stockton LLP, The Grace Building, 1114 Avenue of the Americas, New 

York, New York 10036, on: (i) September 25, 2019 beginning at 9:00 a.m. (EST) for Mr. Bryan 

M. Gaston; (ii) September 26, 2019 beginning at 9:00 a.m. (EST) for Mr. Eugene I. Davis; (iii) 

September 27, 2019 beginning at 9:00 a.m. (EST) for Mr. William L. Transier; (iv) October 1, 

2019 beginning at 9:00 a.m. (EST) for Mr. Ted W. Beneski; (v) October 2, 2019 beginning at 

9:00 a.m. (EST) for HPS’s informed representative; and (vi) October 3, 2019 beginning at 9:00 

a.m. (EST) for Mr. Richard J. Shearer.  In support of the Motion, the Committee respectfully 

represents as follows: 

Case 19-11563-KBO    Doc 246    Filed 08/22/19    Page 2 of 19Case 19-11563-KBO    Doc 377-3    Filed 09/16/19    Page 66 of 178



3 
 

I. PRELIMINARY STATEMENT  

1. On or about April 18, 2019, the Debtors, their Prepetition Secured Lenders (who 

are also the DIP Lenders), and certain existing equity owners entered into a restructuring support 

agreement (the “RSA”) whereby those parties agreed upon the terms of a plan of reorganization 

and a methodology to control the implementation, prosecution, and confirmation of that plan in 

this Court.  Consistent with the RSA, and after development and approval by a newly-created 

“Special Restructuring Committee” composed of two directors hand-picked by the Prepetition 

Secured Lenders, the Debtors filed a proposed Plan containing, among other provisions, a 

miniscule-recovery “death trap” treatment for general unsecured creditors and, inexplicably, a 

recovery to existing equity.  Determining whether these provisions are legally supportable, 

whether the Debtors’ valuation, including potential recoveries from insurance proceeds, supports 

the Debtors’ proposed Plan, whether any breaches of the Debtors’ officers’ and directors’ 

fiduciary duties occurred, and whether potential lender liability or equitable subordination claims 

exist due to improper lender control and dominance are among the critical areas of inquiry that 

the Committee must explore. 

2. The discovery the Committee seeks concerns the Debtors’ business plan, 

valuation, and motivations of the RSA parties, especially since, upon information and belief, as 

early as January 2019, the Debtors believed their Prepetition Secured Lenders had started to 

aggressively dictate what the Debtors could and could not do.  The requested discovery will 

allow the Committee to gain a thorough understanding of how the Debtors ended up in chapter 

11, the drivers of the RSA and the Plan, and the legitimacy and validity of the Debtors’ proposed 

Plan and attendant value allocation among creditors.   
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3. In filing this Motion, the Committee acts as an independent fiduciary motivated 

only to obtain a full factual understanding of the Debtors’ business and losses suffered, the 

Debtors’ valuation, and the relevant conduct of the RSA parties, including, without limitation, 

the Debtors’ officers’ and directors’ potential breaches or abdication of their fiduciary duties, and 

HPS’s potential inappropriate control over the restructuring process.  Cognizant of these chapter 

11 cases’ compressed timeline, the Committee believes that proceeding under Bankruptcy Rule 

2004 is an expeditious and cost-effective tool that will enable the Committee to timely determine 

an appropriate, prudent course of action.   

4. For these reasons, and as more fully discussed herein, the Committee respectfully 

requests that the Court enter the Order granting the relief requested below. 

II. PROCEDURAL HISTORY, JURISDICTION AND VENUE 

5. On July 15, 2019 (the “Petition Date”), each of the Debtors filed voluntary 

petitions for relief under Chapter 11 of the Bankruptcy Code in the United States Bankruptcy 

Court for the District of Delaware (the “Court”).  Pursuant to sections 1107(a) and 1108 of the 

Bankruptcy Code, the Debtors continue to operate their businesses and manage their properties 

as debtors in possession.  No trustee or examiner has been appointed in these chapter 11 cases. 

6. On July 30, 2019, pursuant to section 1102 of the Bankruptcy Code, the United 

States Trustee for Region 3 (the “U.S. Trustee”) appointed five creditors to serve on the 

Committee in connection with these chapter 11 cases.  The members of the Committee are: (i) 

Trinity Industries Leasing Company; (ii) The Andersons, Inc.; (iii) Iron Mountain Trap Rock 

Co.; (iv) Greenbrier Leasing Company, LLC; and (v) BMT Consulting Group, LLC.  On that 

same date, the Committee selected Kilpatrick Townsend & Stockton LLP as its proposed 

bankruptcy counsel and Potter Anderson & Corroon LLP as its proposed Delaware counsel.  On 
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August 2, 2019, the Committee selected Province, Inc. as its proposed financial advisor and 

Miller Buckfire & Co., LLC and its affiliate Stifel, Nicolaus & Co., Inc. as its proposed 

investment banker. 

7. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157 

and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (O). Venue is proper 

in this District pursuant to 28 U.S.C. §§ 1408 and 1409. 

8. The predicates for the requested relief are section 105(a) of the Bankruptcy Code, 

Bankruptcy Rule 2004, and Local Bankruptcy Rule 2004-1. 

III. FACTUAL BACKGROUND 

9. Emerge Energy was formed in 2012 by management and affiliates of Insight 

Equity to mine, process, and distribute silica sand proppant, a key component in the hydraulic 

fracturing of oil and gas wells via facilities located in New Auburn, Wisconsin (collectively, the 

“Wisconsin Plant”) and facilities located in San Antonio, Texas (collectively, the “San Antonio 

Plant”).  See Declaration of Bryan M. Gaston, Restructuring Officer of the Debtors, in Support 

of Chapter 11 Petitions and First Day Pleadings (the “First Day Declaration”) [ECF No. 14] at ¶ 

6-8. 

A.  Rapid Growth Leads to Shuttered Facilities 

10. Although the Debtors’ business experienced rapid growth from 2012 to 2014 due 

to technological advances in the hydraulic fracturing process, demand for frac sand decreased 

during 2015 and 2016 as a result of an industry downturn due to low commodity prices.  See id. 

at ¶ 26.  Commodity prices stabilized, however, leading to an improvement in drilling activity 

during the third quarter of 2016.  See id. at ¶ 27.  In April 2017, the Debtors acquired the San 

Antonio Plant, which had operated as a small sand mine for decades; the San Antonio Plant 
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suffered from several complications and continues to produce below the facility’s nameplate 

capacity, despite reasonably strong customer demand and pricing.  See id. at ¶ 28.   

11. By mid-2018, the market for frac sand softened due to a decline in well 

completion activities resulting from the exhaustion of capital budgets for oil and gas exploration 

and production companies.  See id. at ¶ 27.  In May 2018, the Debtors obtained a mine site in 

Kingfisher, Oklahoma and began construction of a 1.5 million-ton sand facility (the “Oklahoma 

Project”), but, after a further decline in market price, as well as delays and complications in the 

commissioning and ramp-up of the San Antonio Plant, the Debtors discontinued work on the 

Oklahoma Project in January 2019, incurring $15.2 million in expenses, of which $7.3 million 

remains unpaid.  See id. at ¶ 29 n.8.  On May 15, 2019, the Debtors announced the closure of 

three of the five facilities at the Wisconsin Plant effective May 31, 2019.  See id. ¶ 22. 

B.  Secured Indebtedness Amount and Terms Leads to Restructuring Considerations 

12. The Debtors (other than Emerge Energy Services GP LLC and Emerge Energy 

Services Finance Corporation) are parties to the Second Amended and Restated Revolving Credit 

and Security Agreement, dated as of January 5, 2018 (the “Revolving Loan Agreement”), as 

amended, with HPS as administrative and collateral agent, and the lenders party thereto from 

time to time (the “Revolving Loan Lenders”).  See id. at ¶ 23.  The original agent and lender 

under the Revolving Loan Agreement was PNC Bank, but, on or about March 15, 2019, HPS and 

certain other Noteholders (defined below) purchased 100% of the obligations outstanding under 

the Revolving Loan Agreement pursuant to the Intercreditor Agreement (defined below).  See id. 

at ¶ 23 n.6.  Due to the buyout, the Revolving Loan Lenders and the majority Noteholder are 

affiliates or controlled funds of each other (collectively, the “Prepetition Secured Parties”).  See 

id.   
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13. The Debtors (other than Emerge Energy Services GP LLC and Emerge Energy 

Services Finance Corporation) are parties to the Notes Purchase Agreement, dated as of January 

5, 2018 (the “Notes Purchase Agreement”), as amended, with HPS as administrative and 

collateral agent, and the noteholders party thereto from time to time (the “Noteholders”).  See id. 

at ¶ 24.  According to the Debtors, these obligations are secured by second priority interests in, 

and liens upon, substantially all of the Debtors’ assets, which liens are junior in priority to the 

security interests and liens arising in connection with the Revolving Loan Agreement pursuant to 

the Intercreditor Agreement dated as of January 5, 2018 (the “Intercreditor Agreement”).  See 

id.3   

14. As stated above, the softening of the frac sand market in 2018 increasingly 

strained the Debtors’ operations and prevented them from meeting certain financial covenants 

and complying with certain other terms under the Revolving Loan Agreement and the Notes 

Purchase Agreement.  See id. at 30.  As a result of these defaults, the Debtors entered into a 

series of monthly forbearance agreements with the Revolving Loan Lenders and the Noteholders 

beginning on December 31, 2018.  See id.  Pursuant to these forbearance agreements, the 

Debtors retained, among others: (i) Ankura Consulting Group, LLC (“Ankura”) to provide 

interim management services to the Debtors; and (ii) Bryan M. Gaston, who served as Chief 

Restructuring Officer from January 23, 2019 through June 28, 2019 and as Restructuring Officer 

from that date forward.  

                                                 
3 As presented in the First Day Declaration, although the Committee has not yet determined that substantially all assets 
are, in fact, pledged, and that liens and priority interests are properly perfected. 
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C.  The Debtors’ Restructuring Leads to a Special Restructuring Committee 

15. The Debtors engaged in negotiations with their lenders and equity sponsor 

regarding a restructuring and subsequently entered into the RSA, dated as of April 18, 2019, by 

and among the Debtors, Insight Equity, HPS, and the Noteholders, pursuant to which the parties 

agreed on a restructuring path for the Debtors.  In particular, the RSA created a special 

committee of the board of directors (the “Special Restructuring Committee”) that was 

empowered with control and decision-making authority for the Debtors to approve4 and 

implement the terms of the RSA’s restructuring on terms that the Special Restructuring 

Committee determined to be necessary in order to confirm a chapter 11 plan.  See id. at 33.  

Upon information and belief, the Special Restructuring Committee has two members that were 

allegedly elected from a “slate” of candidates selected by and acceptable to the secured lenders: 

Mr. Eugene I. Davis and Mr. William L. Transier. 

16. On July 25, 2019, the Debtors filed the (i) Joint Plan of Reorganization for 

Emerge Energy Services LP and Its Affiliate Debtors under Chapter 11 of the Bankruptcy Code 

(the “Plan”) [ECF No. 98]; and the (ii) Disclosure Statement for the Joint Plan of Reorganization 

for Emerge Energy Services LP and Its Affiliate Debtors under Chapter 11 of the Bankruptcy 

Code (the “Disclosure Statement”) [ECF No. 99]. 

17. The Plan contemplates, among other things, the following transactions, including 

a so-called “death trap” provision contingent on whether general unsecured creditors in Class 6 

accept or reject the Plan: 

                                                 
4 Specifically, the Special Restructuring Committee was required to enter into a voting and standstill agreement with 
Emerge Energy Services Holdings LLC as a condition precedent to the effectiveness of the RSA, pursuant to which 
Emerge Energy Services Holdings LLC executed and delivered to the Special Restructuring Committee an irrevocable 
voting proxy that empowered the Special Restructuring Committee to implement the terms of the RSA.  
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• On the Effective Date, Reorganized Emerge LP will issue the New Limited 

Partnership Interests as follows:  

o (a), if Class 6 (General Unsecured Claims) votes to reject the Plan, then 

100% to Holders of Allowed Prepetition Notes Claims, prior to dilution by 

the Management Incentive Plan Equity;  

o (b) if Class 6 votes to accept the Plan, then 95% to Holders of Allowed 

Prepetition Notes Claims and 5% to Holders of Allowed General 

Unsecured Claims, in each case prior to dilution by the Management 

Incentive Plan Equity and any issuances pursuant to the New Warrants; 

and 

• On the Effective Date, and only if Class 6 (General Unsecured Claims) votes to 

accept the Plan, Reorganized Emerge LP will issue the New Warrants as follows: 

10% to Holders of Allowed General Unsecured Claims and 5% to Holders of 

Allowed Old Emerge LP Equity Interests. 

Disclosure Statement § 1.A.2.    

IV. RELIEF REQUESTED 

18. By this Motion, the Committee seeks entry of an order, substantially in the form 

attached hereto as Exhibit A, directing: (i) the Debtors to produce documents within their 

possession, custody, or control that are responsive to the Document Requests attached as 

Annex A to the Order; (ii) Insight Equity to produce documents within its possession, custody, or 

control that are responsive to the Document Requests attached as Annex B to the Order; 

(iii) HPS to produce documents within its possession, custody, or control that are responsive to 

the Document Requests attached as Annex C to the Order; (iv) Mr. Eugene I. Davis, in his 

individual and respective capacities as both director of the Debtors and a member of the Special 

Restructuring Committee, to produce documents within his possession, custody, or control that 

are responsive to the Document Requests attached as Annex D to the Order; and (v) Mr. William 

L. Transier, in his individual and respective capacities as both director of the Debtors and a 
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member of the Special Restructuring Committee, to produce documents within his possession, 

custody, or control that are responsive to the Document Requests attached as Annex E to the 

Order.  The Committee requests that responses to the Document Requests and document 

production be delivered to the attention of David M. Posner, Kilpatrick Townsend & Stockton 

LLP, The Grace Building, 1114 Avenue of the Americas, New York, New York 10036, by no 

later than September 12, 2019 at 12:00 p.m. (EST). 

19. The Committee further seeks entry of an order (i) directing Mr. Richard J. 

Shearer, Chief Executive Office of the Debtors, Mr. Bryan M. Gaston, Restructuring Officer of 

the Debtors, Mr. Eugene I. Davis, independent director of the Debtors and member of the Special 

Restructuring Committee, Mr. William L. Transier, independent director of the Debtors and 

member of the Special Restructuring Committee, and Mr. Ted W. Beneski, in his respective 

capacities as both Chief Executive Officer of Insight Equity and Chairman of the Board of 

Directors of the Debtors, to appear, and (ii) directing HPS to designate an informed 

representative to appear, for oral examination regarding the matters raised in this Motion and the 

documents requested by the Committee, at the offices of Kilpatrick Townsend & Stockton LLP, 

The Grace Building, 1114 Avenue of the Americas, New York, New York 10036, on: (i) 

September 25, 2019 beginning at 9:00 a.m. (EST) for Mr. Bryan M. Gaston; (ii) September 26, 

2019 beginning at 9:00 a.m. (EST) for Mr. Eugene I. Davis; (iii) September 27, 2019 beginning 

at 9:00 a.m. (EST) for Mr. William L. Transier; (iv) October 1, 2019 beginning at 9:00 a.m. 

(EST) for Mr. Ted W. Beneski; (v) October 2, 2019 beginning at 9:00 a.m. (EST) for HPS’s 

informed representative; and (vi) October 3, 2019 beginning at 9:00 a.m. (EST) for Mr. Richard 

J. Shearer. 
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V. REQUESTED EXAMINATION 

20. The Prepetition Secured Parties, who are also the DIP Lenders, and the Debtors, 

acting through the Special Restructuring Committee, seek to effectuate their pre-negotiated RSA 

through the proposed Plan, which will turn over substantially all (or, pursuant to the “death trap,” 

potentially all) of the reorganized Debtors’ equity to the Prepetition Secured Parties.  Even if the 

Prepetition Secured Parties are determined to be oversecured, the Prepetition Secured Parties are 

still slated to receive, among other things, 95% of the reorganized Debtors’ equity (and possibly 

100% of the equity) and broad sweeping releases, all within eighty-five (85) days of the Petition 

Date.  Unsecured creditors (potentially owed in excess of $300 million), in contrast, are, at best, 

slated to share in 5% of the reorganized Debtors’ equity and out-of-the-money warrants, but only 

if such creditors acquiesce to the death trap and vote in favor of the Plan.   

21. The Disclosure Statement was filed on July 25, 2019, but the Debtors have not yet 

filed motions seeking this Court’s approval of same.  The date by which parties must file 

objections to the Disclosure Statement is August 29, 2019.  The contemplated hearing to approve 

the Disclosure Statement is scheduled for September 5, 2019, and, while the Committee believes 

there are gaping infirmities in the Plan that render it patently unconfirmable, thereby 

necessitating that the Disclosure Statement must not be approved, objections to the Disclosure 

Statement and Plan (which the Committee will undoubtedly file) embody concerns necessarily 

left for a future date.  What cannot wait, however, is the Committee’s need to proactively seek 

and promptly obtain discovery to understand the foundation of these chapter 11 cases and the 

decision-making process that went into formulating the underpinnings of the RSA and the Plan 

by the Debtors, the Prepetition Secured Lender—HPS, the equity sponsor—Insight Equity, the 

Debtors’ board of directors, and the Special Restructuring Committee.  This information is 
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critical to allow the Committee to prepare its view of valuation, the business plan, and the 

proposed Plan and mount a vigorous challenge to the Plan, if the Committee deems it 

appropriate.  Given that confirmation is likely to be scheduled for October 8, 2019, that leaves 

the Committee only about six weeks post-Disclosure Statement hearing to discharge its fiduciary 

duties in connection with its challenge rights and the Plan process.5  The Committee has tailored 

its requests to three key aspects of these chapter 11 cases.  

22. First, the Committee must understand the Debtors’ valuation and liquidation 

analyses, including the underlying assumptions and past and current projections, in order to form 

its own views regarding the same.  An in-depth examination of the Debtors’ enterprise value will 

reveal whether the proposed Plan provides for legally permissible recoveries to general 

unsecured creditors.  Examining the Debtors’ records will also allow the Committee to explore 

the impact of insurance proceeds to be recovered in connection with the San Antonio levee 

breach on the Debtors’ enterprise value, and thus unsecured creditors’ entitlement under any plan 

of reorganization.    

23. Second, the Committee must understand the role the Special Restructuring 

Committee has played throughout the restructuring process, as well as the circumstances of its 

empowerment.  In particular, the Committee must inquire into whether the “old” board’s 

abdication is legally actionable.6  The Committee must gain confidence that such directors’ 

decisions have been, and continue to be, “based entirely on the corporate merits of the 

                                                 
5 Irrespective of what the Committee hopes will be full and prompt cooperation from the Debtors, Insight Equity, and 
HPS, and notwithstanding the gratuitously imposed milestones in the DIP Facility by the putative future owner of the 
Debtors, the Committee may seek a continuance of the confirmation hearing, if necessary, to properly challenge the 
elimination of potentially hundreds of millions of unsecured debt for virtually no consideration. 

6 This is particularly relevant here as the Plan proposes to release all current and former officers and directors of the 
Debtors.  See Plan § 10(b)(2). 
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transaction and [are] not influenced by personal or extraneous considerations.”  Schoon v. Smith, 

953 A.2d 196, 207 n.41 (Del. 2008) (quoting Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 

362) (Del. 1993).   

24. Third, the Committee must gain clarity into HPS’s and Insight Equity’s roles and 

conduct in the restructuring process and their control over the Debtors throughout that process.  

The Committee, as an estate fiduciary, is the only party properly positioned to shine sunlight into 

dark rooms, and by so doing ensure that the Plan as proposed fairly treats all parties, not just 

those closest to the Debtors and the Special Restructuring Committee. 

25. The Committee acts on a currently compressed timeline, as the Debtors anticipate 

seeking confirmation of the Plan in less than sixty (60) days from the date hereof.  The 

Committee does not have time for slow-paced document production by intransigent parties or 

resistance to voluntary depositions if it is to timely and fully understand the Debtors’, HPS’s, and 

Insight Equities’ motivations and resulting decisions.  As it stands, the Committee’s proposed 

schedule leaves little time for the Committee to potentially object to confirmation of the Plan.  It 

is for this reason that the Committee moves under Bankruptcy Rule 2004 as opposed to seeking a 

fully-consensual, informal discovery process. 

26. For these reasons, the Committee seeks to obtain information from the Debtors, 

HPS, Insight Equity, Mr. Davis, and Mr. Transier by way of examinations and document 

productions as set forth in the attached Exhibits A, B, C, D, and E. 

27. By way of example, the Committee seeks this information to explore, evaluate, 

and analyze: (i) the Debtors’, Insight Equity’s, and HPS’s decisions to enter into and implement 

the Revolving Loan Agreement and the Notes Purchase Agreement, particularly relevant here 

given HPS’s buyout of PNC Bank (gaining control of the first lien debt) and subsequent 
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designation of directors for the Debtors’ board; (ii) the Debtors’, Insight Equity’s, and HPS’s 

decisions to enter into the RSA, particularly given the creation of the Special Restructuring 

Committee thereunder and the requirement that such committee members be acceptable to the 

secured lenders, (iii) the Debtors’, Insight Equity’s, and HPS’s role and decision-making process 

behind closure of certain of the Debtors’ facilities; (iv) whether any of the Debtors’ property is 

unencumbered, which may provide for enhanced recoveries to general unsecured creditors; 

(v) the Debtors’, Insight Equity’s, and HPS’s decision-making process behind the proposed Plan, 

as well as the Plan’s current mechanism by which old equity holders receive recoveries, despite 

woeful recoveries for unsecured creditors; and (vi) whether the Debtors’ insurance policies 

covering the multi-million damages suffered by the Debtors related to the San Antonio Plant’s 

levee breach may generate recoveries to general unsecured creditors.  These efforts will ensure 

that the Debtors’ restructuring pursuant to the RSA proceeds transparently in this Court.    

VI. GROUNDS FOR RELIEF 

28. A committee appointed in a chapter 11 case “may . . . investigate the acts, 

conduct, assets, liabilities, and financial condition of the debtor, the operation of the debtor’s 

business . . . and any other matter relevant to the case or to the formulation of a plan” and 

“perform such other services as are in the interest of those represented.”  11 U.S.C. § 1103(c)(2), 

(5). 

29. Bankruptcy Rule 2004 provides that, on the motion of any party in interest, the 

Court may order an examination of, and the production of documentary evidence by, any entity 

concerning any matter relating “to the acts, conduct, or property or to the liabilities and financial 

condition of the debtors, or to any matter which may affect the administration of the debtor’s 

estate.”  Fed. R. Bankr. P. 2004(b).  The examination “may also relate to the operation of any 

Case 19-11563-KBO    Doc 246    Filed 08/22/19    Page 14 of 19Case 19-11563-KBO    Doc 377-3    Filed 09/16/19    Page 78 of 178



15 
 

business and the desirability of its continuance, the source of any money or property acquired or 

to be acquired by the debtor for purposes of consummating a plan and the consideration given or 

offered therefor, and any matter relevant to the case or to the formulation of a plan.”  Id. 

30. Accordingly, Bankruptcy Rule 2004 permits any party with an interest in the 

bankruptcy estate to conduct an examination of any matter affecting the administration of the 

estate or the formulation of a plan.  Fed. R. Bankr. P. 2004(b); In re Teleglobe Commc’ns Corp., 

493 F.3d 345, 354 n.6 (3d Cir. 2007).  The goals of Rule 2004 examinations include 

“discovering assets, examining transactions, and determining whether wrongdoing has 

occurred.”  In re Wash. Mutual, Inc., 408 B.R. 45, 50 (Bankr. D. Del. 2009) (quoting In re Enron 

Corp., 281 B.R. 836, 840 (Bankr. S.D.N.Y. 2002)); see In re Recoton Corp., 307 B.R. 751, 755 

(S.D.N.Y. 2004). 

31.  “The scope of a Rule 2004 examination is ‘unfettered and broad.’”  Wash. 

Mutual, Inc., 408 B.R. at 49 (quoting In re Bennett Funding Group, Inc., 203 B.R. 24, 28 (Bankr. 

N.D.N.Y. 1996)); see In re Countrywide Home Loans, Inc., 384 B.R. 373, 400 (Bankr. W.D. Pa. 

2008).  Indeed, the broad scope of Rule 2004 has been described as permitting a “fishing 

expedition.”  See 2435 Plainfield Ave., Inc. v. Twp. of Scotch Plains (In re 2435 Plainfield Ave), 

223 B.R. 440, 456 (Bankr. D.N.J. 1998) (citations omitted); In re Drexel Burnham Lambert 

Group, 123 B.R. 702, 711 (Bankr. S.D.N.Y. 1991); Keene Corp. v. Johns-Manville Corp. (In re 

Johns-Manville Corp.), 42 B.R. 362, 364 (S.D.N.Y. 1984). 

32. This broad scope extends to any third parties who have a relationship with the 

Debtors and includes the designation of an informed person to appear for an oral examination.  

Ionosphere Clubs, Inc. v. Am. Nat Bank and Trust Co. of Chicago (In re Ionosphere Clubs, Inc.), 

156 B.R. 414, 432 (S.D.N.Y. 1993), aff’d, 17 F.3d 600 (2d Cir. 1994) (“Because the purpose of 
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the Rule 2004 investigation is to aid in the discovery of assets, any third party who can be shown 

to have a relationship with the debtor can be made subject to a Rule 2004 investigation.”); In re 

Wilcher, 56 B.R. 428, 433 (Bankr. N.D. Ill. 1985) (stating that Rule 2004 examination “may 

extend to creditors and third parties who have had dealings with the debtor”) (citations omitted); 

In re Analytical Sys., Inc., 71 B.R. 408, 412 (Bankr. N.D. Ga. 1987) (“The application of the 

discovery device of Bankruptcy Rule 7030 (Fed. R. Civ. P. 30), for a corporation to designate 

and inform persons to testify on its behalf to Bankruptcy Rule 2004 examinations is both 

consistent with and assists in the accomplishment of expeditious administration.”); see also In re 

Mittco, Inc., 44 B.R. 35, 36 (Bankr. D. Wis. 1984) (“Where there is a showing that the purpose 

of the examination is to enable a party to probe into matters which may lead to the discovery of 

assets by examining not only the debtor, but also other witnesses, such inquiry is allowed.”). 

33. The Committee unquestionably meets the threshold for permitting the requested 

Rule 2004 discovery to proceed.  The requests for discovery by the Committee here are in 

furtherance of the Committee’s statutory duty to investigate the conduct of the relevant parties to 

determine whether that conduct can form the basis for seeking recoveries on behalf of the 

Debtors’ estates.  The Committee has identified categories of discovery and documents to be 

produced for the Committee to review in preparation of the requested oral examinations, all to 

timely facilitate the Committee’s above-described investigations.  

34. Given the compressed schedule for approval of the Debtors’ Disclosure Statement 

and confirmation of the Plan, the Committee seeks a deadline for the parties’ production of 

documents that is seven (7) days from the service of subpoenas requesting same, and a deadline 

for oral examinations that is fourteen (14) days from the service of subpoenas requesting same. 
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VII. CERTIFICATION OF COMPLIANCE WITH LOCAL RULE 2004-1 

35. On August 21, 2019, counsel for the Committee furnished a list of discovery 

topics, details of the areas of inquiry, and the individuals proposed to be deposed to counsel for 

the Debtors, HPS, and Insight Equity.7  The Committee suggested that the parties conduct “meet 

and confer” sessions on August 22, 2019 in an attempt to address and resolve the Committee’s 

Discovery Requests.  On August 22, 2019, the Committee followed up on the requests to meet 

and confer.  At the time of filing of this Motion, neither HPS nor the Debtors availed itself of the 

Committee’s invitation to meet and confer.  The Committee did meet and confer with counsel to 

Insight Equity, but were unable to agree on the scope and timing of the Committee’s Discovery 

Requests.   

36. Given the compressed schedule8 imposed on the Committee in these chapter 11 

cases, the Committee respectfully requests that the Court conclude that the requirements of Local 

Bankruptcy Rule 2004-1 have been satisfied in this instance.  The Committee will continue its 

efforts to reach a resolution with respect to the document requests and electronic discovery 

search terms with the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier in advance of 

any hearing on this Motion. 

VIII. NO PRIOR REQUEST AND RESERVATION OF RIGHTS 

37. No previous request for the relief sought herein has been made to this Court or 

any other court.  The Committee reserves the right to apply to the Court to seek additional 

discovery in connection with these matters. 

                                                 
7 The Committee has been informed that the Special Restructuring Committee does not have independent counsel. 

8 This Motion must be heard no later than the omnibus hearing scheduled for September 5, 2019, as delay would 
jeopardize the Committee’s ability to obtain discovery on a timeframe sufficient for the Committee to mount a 
meaningful challenge to the proposed Plan. 
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IX. NOTICE 

38. Notice of the Motion has been given to the following parties, or, in lieu thereof, to 

their counsel, if known: (i) the Debtors; (ii) the Office of the U.S. Trustee; (iii) HPS Investment 

Partners, LLC; (iv) Insight Equity Management Company LLC; and (v) any party who has filed 

a formal requests for notice in these Chapter 11 Cases pursuant to Bankruptcy Rule 2002.  The 

Committee submits that, in light of the nature of the relief requested and the circumstances 

surrounding these Chapter 11 Cases, no other or further notice is required or necessary. 

WHEREFORE the Committee respectfully requests that the Court: (a) enter an 

order, substantially in the form attached hereto as Exhibit A, granting this Motion and directing 

(i) each of the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier to timely produce 

documents within their possession, custody, or control that are responsive to the applicable 

Document Request; and (ii) Mr. Richard J. Shearer, Mr. Bryan M. Gaston, Mr. Eugene I. Davis, 

Mr. William L. Transier, Mr. Ted W. Beneski, and an informed representative from HPS to 

appear for oral examination regarding the topics raised herein and in the Document Requests; 

and (b) grant such other and further relief as it deems just and proper. 

 

[Remainder of Page Left Intentionally Blank]  
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Dated:  August 22, 2019 
 Wilmington, Delaware 

Respectfully submitted, 
 
POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IMPAC 6354092v.1 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 
In re: 
 
EMERGE ENERGY SERVICES LP, et al.,1 

   
  Debtors. 

) 
) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-11563 (KBO) 
 
(Jointly Administered) 
 
Hearing Date: September 5, 2019 at 10:00 a.m. (ET) 
Objection Deadline: August 29, 2019 at 4:00 p.m. (ET)  

NOTICE OF MOTION OF OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE 

BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 
RULE 2004-1, AUTHORIZING AND DIRECTING THE EXAMINATION OF THE 

DEBTORS AND CERTAIN THIRD PARTIES 
 
PLEASE TAKE NOTICE that the Official Committee of Unsecured Creditors 

(the  “Committee”) appointed in the chapter 11 cases of the above-captioned debtors and debtors 

in possession (collectively, the “Debtors”) filed the Motion of Official Committee Of Unsecured 

Creditors for an Order, Pursuant to Section 105(a) of the Bankruptcy Code, Bankruptcy Rule 

2004, and Local Bankruptcy Rule 2004-1, Authorizing and Directing the Examination of the 

Debtors and Certain Third Parties (the “Motion”) with the United States Bankruptcy Court for 

the District of Delaware (the “Court”).  

PLEASE TAKE FURTHER NOTICE that objections to the Motion, if any, must be in 

writing, filed with the Clerk of the United States Bankruptcy Court for the District of Delaware, 

3rd Floor, 824 North Market Street, Wilmington, Delaware 19801, on or before August 29, 2019 

at 4:00 p.m. (ET) (the “Objection Deadline”) and served upon and received by the undersigned 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, 
are: Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109. 
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IMPAC 6354092v.1 

proposed attorneys for the Committee. 

PLEASE TAKE FURTHER NOTICE that, if any objections to the Motion are received, 

the Motion and such objections shall be considered at a hearing before the Honorable Karen B. 

Owens at the Bankruptcy Court, 824 Market Street, 6th Floor, Courtroom 2, Wilmington, Delaware 

19801 on September 5, 2019 at 10:00 a.m. (ET). 

IF NO OBJECTIONS TO THE MOTION ARE TIMELY FILED, SERVED AND 

RECEIVED IN ACCORDANCE WITH THIS NOTICE, THE BANKRUPTCY COURT 

MAY GRANT THE RELIEF REQUESTED IN THE MOTION WITHOUT FURTHER 

NOTICE OR HEARING. 

 
 

[Remainder of Page Left Intentionally Blank]  
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IMPAC 6354092v.1 

Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

Re: Docket No. ___ 

ORDER GRANTING MOTION OF OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS FOR AN ORDER, PURSUANT TO SECTION 105(a) OF THE 

BANKRUPTCY CODE, BANKRUPTCY RULE 2004, AND LOCAL BANKRUPTCY 
RULE 2004-1, AUTHORIZING AND DIRECTING THE PRODUCTION OF 

DOCUMENTS AND THE EXAMINATION OF  
THE DEBTORS AND CERTAIN THIRD PARTIES 

Upon the motion of the Official Committee of Unsecured Creditors of Emerge Energy 

Services, LP (the “Committee”) pursuant to section 105(a) of the Bankruptcy Code, Rule 2004 of 

the Federal Rules of Bankruptcy Procedures, and Local Rule 2004-1 of the United States 

Bankruptcy Court for the District of Delaware, seeking the entry of an order directing the 

examination of the Debtors, certain third parties and individuals, and the production of 

documents (the “Motion”),2 and this matter being a core proceeding pursuant to 28 U.S.C. 

§ 157(b)(2)(B); and upon consideration of the Motion; and due and proper notice of the Motion 

having been given, it is hereby  

ORDERED that the Motion is granted; and it is further  

                                                           
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  

2 Capitalized terms not otherwise defined in this Order shall have the meaning given to them in the Motion. 
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ORDERED that the Committee is authorized to issue and serve subpoenas to the 

Debtors, Insight Equity, HPS, Mr. Eugene I. Davis, and Mr. William L. Transier for the 

production of documents, electronically stored information, or tangible things responsive to 

requests relating to the Document Requests described in the Motion and this Order; and it is 

further 

ORDERED that the Debtors, Insight Equity, HPS, Mr. Davis, and Mr. Transier 

shall produce documents in accordance with this Order on or before a date that is seven (7) days 

from the service of such subpoenas unless otherwise ordered by the Court; and it is further 

ORDERED that the Committee is authorized to issue and serve subpoenas for oral 

examinations on the Debtors, Insight Equity, and HPS, and on the individuals identified in the 

next ordering paragraph; and it is further 

ORDERED that Mr. Richard Shearer, Mr. Bryan M. Gaston, Mr. Eugene I. Davis, 

Mr. William L. Transier, Mr. Ted W. Beneski, and an HPS-designated representative shall each 

appear for examination on or before a date that is seven (7) days from the service of such 

subpoenas unless otherwise ordered by the Court; and it is further 

ORDERED that the Court shall retain jurisdiction with respect to any matters, 

claims, rights or disputes arising from or related to the implementation of this Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO THE DEBTORS 
 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York  10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion.  

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 
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employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means the Debtors as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  
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ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.    

REQUEST NO. 4: 

All Documents sufficient to determine the value, terms and conditions of any settlement 

between the Debtors and any creditor of, or claimant against, any of the Debtors within one year 

prior to the Petition Date.  

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

All Documents concerning the Debtor’s customer base’s current or prospective capital 

programs, plants, and/or completion activity level concerning demand for oil and gas produced 
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by the hydraulic fracturing process in Texas, Oklahoma, or other drilling venues serviced by the 

Debtors.  

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 

January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 
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a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 

Case 19-11563-KBO    Doc 246-3    Filed 08/22/19    Page 13 of 20Case 19-11563-KBO    Doc 377-3    Filed 09/16/19    Page 102 of 178



13 
 

t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii)  

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 
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the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.   

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 

Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  
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REQUEST NO. 17: 

All Documents concerning any transfers or distributions of cash or other assets to any 

Insiders or to any non-Insider holders of equity.  

REQUEST NO. 18: 

All Documents provided to Ankura by the Debtors or received from Ankura by the 

Debtors prior to the Petition Date. 

REQUEST NO. 19:  

All Documents relating to any forbearance agreements, the RSA, and any exhibits and  

appendices thereto, including with respect to any meetings or communications with any Lender 

or Lender representative during, or prior to, any forbearance periods under any forbearance 

agreement. 

REQUEST NO. 20:  

All Documents relating to any communication, direction, or instruction by any Lender to  

the Debtors or a Debtor representative regarding the conduct of the Debtors’ business, any 

business plan of the Debtors, the use of cash (including payments to any third party), the 

acquisition or disposition of any asset, and negotiations with any railcar or other lessor of assets 

to the Debtors. 

REQUEST NO. 21:  

All Documents relating to any communications, reports, or presentations of any kind by 

the Debtors, or any other person on the Board of Directors of the Debtors, or member of any 

such Board of Directors, to any Lender, or to Insight Equity with respect to Document Requests 

Nos. 30 and 31. 
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REQUEST NO. 22: 

 All Documents relating to any terms or proposals for any debt and/or equity restructuring 

or recapitalization between the Debtors and the Lenders. 

REQUEST NO. 23: 

All Documents relating to any terms or proposals to the Debtors, or any Board of 

Directors of the Debtors, from any non-Lender Person regarding any business combination, debt 

and/or equity infusion. 

REQUEST NO. 24:   

 All Documents relating to the Special Restructuring Committee and its duties and/or roles, 

from its creation under the RSA to the present, including its fiduciary duties after the Petition 

Date. 

REQUEST NO. 25:    

 All Documents relating to why the Special Restructuring Committee did not and does not 

have its own independent legal counsel, distinct from and/or in addition to the Debtors’ and 

Lenders’ counsel, with respect to negotiations concerning the RSA, including all exhibits and 

appendices thereto. 

REQUEST NO. 26: 

 All Documents concerning federal and/or state tax consequences related to any aspect of 

the Debtors’ restructuring process. 

REQUEST NO. 27: 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 
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and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 

e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;   

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;   

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 
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k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;   

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) All Documents related to breaches, repairs, and/or inspections related to the San 

Antonio Plan.  

n) All Documents related to breaches, repairs, and/or inspections related to the 

Oklahoma Project. 

      

[Remainder of Page Intentionally Left Blank] 

  

Case 19-11563-KBO    Doc 246-3    Filed 08/22/19    Page 19 of 20Case 19-11563-KBO    Doc 377-3    Filed 09/16/19    Page 108 of 178



19 
 

Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al.  
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS BY THE OFFICIAL 

COMMITTEE OF UNSECURED CREDITORS TO INSIGHT EQUITY 
 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

l. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

w. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

x. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

y. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 
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employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

z. “NWS” means northern white sand. 

aa. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

bb. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

cc. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

dd. “Petition Date” means July 15, 2019. 

ee. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

ff. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

gg. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

hh. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

ii. “You” or “your” means Insight Equity as defined above. 

jj. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  
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ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.    

REQUEST NO. 4: 

All Documents sufficient to determine the value, terms and conditions of any settlement 

between the Debtors and any creditor of, or claimant against, any of the Debtors within one year 

prior to the Petition Date.  

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

All Documents concerning the Debtor’s customer base’s current or prospective capital 

programs, plants, and/or completion activity level concerning demand for oil and gas produced 
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by the hydraulic fracturing process in Texas, Oklahoma, or other drilling venues serviced by the 

Debtors.  

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 

January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 
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a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 

Case 19-11563-KBO    Doc 246-4    Filed 08/22/19    Page 12 of 18Case 19-11563-KBO    Doc 377-3    Filed 09/16/19    Page 121 of 178



12 
 

k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii)  

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 
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the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.   

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 

Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  
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REQUEST NO. 17: 

All Documents concerning any transfers or distributions of cash or other assets to any 

Insiders or to any non-Insider holders of equity.  

REQUEST NO. 18: 

All documents provided to Insight Equity by the Debtors or received from Insight Equity 

by the Debtors prior to the Petition Date. 

REQUEST NO. 19: 

 All Documents related to Insight Equity’s investment in Emerge Energy (and the value 

thereof), made, finalized, or considered by Insight Equity in each of calendar years 2016, 2017, 

2018, and 2019. 

REQUEST NO. 20:  

 All Documents related to the negotiation and execution of the RSA, including its exhibits 

and appendices. 

REQUEST NO. 21:  

 All Documents relating to the Special Restructuring Committee and the relinquishment of 

control of RSA-related transactions by the Debtors and/or the Emerge Energy Board of Directors 

to the Special Restructuring Committee, and the factors considered by Insight Equity with 

respect to such relinquishment of control. 

REQUEST NO. 22: 

 All documents relating to any proposals made by Insight Equity to Emerge Energy and/or 

the Lenders, or considered or developed by Insight Equity for a restructuring of Emerge Energy 

as an alternative to the RSA. 
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REQUEST NO. 23: 

 All Documents relating to Insight Equity’s efforts to include any recovery for itself and  

other existing equity holders of Emerge Energy by means of the RSA. 

REQUEST NO. 24: 

 All Documents concerning federal, state, and local tax consequences related to any aspect 

of the Debtors’ restructuring process. 

REQUEST NO. 25: 

 All documents referenced in Document Requests 1-24 prepared for, in reference to, or 

shared with HPS, whether inclusive or exclusive of the Debtors, whether internal or external. 

 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS TO HPS 
 

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 

Case 19-11563-KBO    Doc 246-5    Filed 08/22/19    Page 4 of 18Case 19-11563-KBO    Doc 377-3    Filed 09/16/19    Page 131 of 178



4 
 

electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 
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persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or their non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means HPS as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

All Documents sufficient to identify any Unencumbered Assets of the Debtors and the 

value of each such Unencumbered Asset, including any documents related to the Debtors’ 

mortgages, security interests, liens or lien instruments.  

REQUEST NO. 2: 

All Documents sufficient to identify any claims for relief, rights of action, causes of 

action, or potential litigation claims of the Debtors as of the Petition Date or arising after the 

Petition Date. 

REQUEST NO. 3: 

As to the facilities enumerated in this Document Request:  

a) All Documents sufficient to show the value, income, assets and liabilities, sales, 

customers, relevant frac sand market and market prices for each of  

i) the Oklahoma Project, including documents concerning the acquisition 

and/or discontinuance of the Oklahoma Project;  
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ii) the San Antonio Plant, including documents concerning the acquisition of 

the San Antonio Plant;  

iii) the Wisconsin Plants subsequent to January 1, 2017, including documents 

concerning the closing of any of the Wisconsin Plants; 

b) All Documents sufficient to show repair, remediation or completion costs and 

schedules, production capacities, and projections of same for each of  

i) the Oklahoma Project;  

ii) the San Antonio Plant;  

iii) the Wisconsin Plants; and 

c) All Documents concerning the Debtors’ fuel business.    

REQUEST NO. 4: 

All Documents sufficient to determine the value, terms and conditions of any settlement 

between the Debtors and any creditor of, or claimant against, any of the Debtors within one year 

prior to the Petition Date.  

REQUEST NO. 5: 

All Documents concerning the proposed or projected recovery of creditors or classes of 

creditors of the Debtors under any proposed, draft, or preliminary plans of reorganization or 

restructuring support agreements or under the Plan of Reorganization. 

REQUEST NO. 6: 

Any term sheets, drafts, or final versions or overviews of plans of reorganization for the 

Debtors after January 1, 2018.  

REQUEST NO. 7: 

All Documents concerning the Debtor’s customer base’s current or prospective capital 

programs, plants, and/or completion activity level concerning demand for oil and gas produced 
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by the hydraulic fracturing process in Texas, Oklahoma, or other drilling venues serviced by the 

Debtors.  

REQUEST NO. 8: 

All minutes, including drafts thereof, from any meeting of any of the Debtors’ Board of 

Directors, or any committee, special committee or subcommittee thereof, held between January 1, 

2016 and the Petition Date, including all notes taken by any Person who attended (whether in 

person, telephonically, electronically, by video link or videoconference, or in any other manner).  

REQUEST NO. 9: 

All Documents, including materials prepared for, provided to, presented to, considered 

by, or reviewed by Directors of the Debtors, in connection with any meeting of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, held between 

January 1, 2016 and the Petition Date, or in connection with any vote of any of the Debtors’ 

Board of Directors, or any committee, special committee or subcommittee thereof, taken or held 

between January 1, 2016 and the Petition Date, separately concerning the RSA and the creation 

of the Special Restructuring Committee and the relinquishment of decision-making authority and 

control to the Special Restructuring Committee, including the composition (and control over the 

composition) of the Special Restructuring Committee.  

REQUEST NO. 10: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 
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a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 

Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 11: 

All Documents (i) concerning proposed or possible capital raising by or restructuring 

alternatives for the Debtors referenced in paragraphs 30-34 of the Gaston Declaration; and (ii)  

concerning in- and out-of-court restructuring alternatives explored by the Debtors or others from 

December 2018, including, but not limited, to those referenced in paragraph 30 of the Gaston 

Declaration, through the Petition Date.  

REQUEST NO. 12: 

All Documents (i) concerning the Debtors’ negotiations with the Noteholders between 

January 1, 2018 and the Petition Date, including those concerning any forbearance agreement, 

the RSA, the Plan of Reorganization, or any proposed sale of assets or financial restructuring; 

and (ii) concerning proposals, negotiation, and terms and conditions concerning the treatment of 
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the Noteholders under the Plan of Reorganization, including any communications prior to the 

Petition Date with any Noteholder. 

REQUEST NO. 13: 

All Documents concerning the liquidation analysis of the Debtors and estimated 

recoveries of creditor of the Debtors, including any drafts or preliminary analyses.   

REQUEST NO. 14: 

All Documents concerning the negotiation, structuring, terms and conditions of the RSA 

and all exhibits and appendices thereto, the Disclosure Statement and all exhibits and appendices 

thereto, and the Plan of Reorganization and all exhibits, appendices, and supplements thereto.  

REQUEST NO. 15: 

All Documents concerning proposals, negotiations, and terms and conditions (i) 

concerning the treatment of general unsecured creditors or trade creditors under the Plan of 

Reorganization, including any communications prior to the Petition Date with any general 

unsecured creditor or trade creditor concerning its recovery under the Plan of Reorganization; 

and; (ii) concerning the treatment of equity holders concerning their recoveries under the Plan of 

Reorganization, including any communications prior to the Petition Date with any equity holder 

concerning its recovery under the Plan of Reorganization, and including any documents or 

communications concerning the Special Restructuring Committee’s allocation of New Warrants 

between general unsecured and equity holders.  

REQUEST NO. 16: 

All Documents concerning any analysis of the likelihood or probability that the Debtors 

would need or require a further financial restructuring or to file petitions under chapter 11 of the 

Bankruptcy Code prior to January 1, 2023.  
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REQUEST NO. 17: 

All Documents concerning any transfers or distributions of cash or other assets to any 

Insiders or to any non-Insider holders of equity.  

REQUEST NO. 18: 

All Documents provided to HPS by the Debtors or received from HPS by the Debtors 

prior to the Petition Date. 

REQUEST NO. 19: 

 All Documents relating to any forbearance agreements between the Debtors and any 

Lender, without limitation, including all Documents relating to any meetings or undertakings 

provided for in any forbearance agreement. 

REQUEST NO. 20: 

 All Documents relating to the RSA, and any negotiations thereof, and all exhibits and 

appendices to the RSA, including, without limitation, with respect to the Voting Proxy, the 

Standstill Agreement, and the Charters of the Special Restructuring Committee. 

REQUEST NO. 21:  

 All Documents relating to the Lenders’ valuation of the Debtors’ business, or any part 

thereof, or any asset or assets of the Debtors. 

REQUEST NO. 22: 

 All Documents related to the Special Restructuring Committee and its members as 

composed pursuant to the RSA, including its exhibits and appendices. 
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REQUEST NO. 23: 

 All Documents related to any business plans, forecasts, analyses made or performed by 

any Lender with respect to the transactions contemplated by the RSA, or with respect to 

alternative transactions. 

REQUEST NO. 24: 

 All Documents relating to terms, proposals, and/or offers made by Insight Equity to the 

Debtors and/or Lenders with respect to a purchase of lender indebtedness or any recapitalization 

and/or financial restructuring of the Debtors. 

REQUEST NO. 25: 

 All Documents relating to HPS’s purchase of the indebtedness of PNC Bank, including, 

but not limited to, all communications, reports, and presentations. 

REQUEST NO. 26: 

 All documents referenced in Document Requests 1-25 prepared for, in reference to, or 

shared with Insight Equity, whether inclusive or exclusive of the Debtors, whether internal or 

external. 

 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS  
TO EUGENE I. DAVIS  

Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC,, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 
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persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or the non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means Eugene I. Davis in his individual and respective 

capacities as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive 

documents that are received, discovered, or created after any of your responses to these 
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Document Requests, or that are otherwise within your possession, custody, or control (or within 

the possession, custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or 

separated from other documents, whether by inclusion of binders, files, subfiles, or by use of 

dividers, tabs, or any other method, shall be left so segregated or separated when produced in 

response to these Document Requests.  If no document exists that is responsive to a particular 

request, you shall so state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

 All Documents relating to the relationship of any Special Restructuring Committee 

member with any Lender prior to, or after, entering into the RSA, including any discussions with 

any Lender with respect to serving on such Special Restructuring Committee, as provided in the 

RSA. 

REQUEST NO. 2: 

 All Documents relating to the Special Restructuring Committee’s role, function, and 

fiduciary duties to the bankruptcy estates of the Debtors, including Mr. Davis in his individual 

and respective capacities as both Director of the Debtor and a member of the Special 

Restructuring Committee, including with respect to the Special Restructuring Committee’s 

charters and/or role with respect to the RSA. 
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REQUEST NO. 3: 

 All Documents relating to any representations made by any legal counsel to Mr. Davis 

and/or the Special Restructuring Committee with respect to the RSA, including any exhibits or 

appendices thereto, and the reasons or factors considered with respect as to why the Special 

Restructuring Committee did not have its own counsel, distinct from and/or in addition to the 

Debtors’ and Lenders’ counsel, with respect to the RSA, including with respect to the terms of 

the Debtors’ relinquishment of control of any transaction under the RSA to the Special 

Restructuring Committee. 

REQUEST NO. 4: 

 All Documents relating to minutes of the Special Restructuring Committee from its 

creation through the date hereof.  

REQUEST NO. 5: 

 All Documents, including all communications: (i) between Mr. Davis and HPS, including  

any documents or communications concerning business dealings unrelated to the Debtors; and 

(ii) Mr. Davis and Insight Equity, including any documents or communications concerning 

business dealings unrelated to the Debtors. 

REQUEST NO. 6: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 
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Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 
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k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 7: 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 

and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 
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e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;   

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;   

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;   

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) All Documents related to breaches, repairs, and/or inspections related to the San 

Antonio Plan.  

n) All Documents related to breaches, repairs, and/or inspections related to the 

Oklahoma Project. 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

 
EMERGE ENERGY SERVICES LP, et al. 
 

  Debtors.1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 

Case No. 19-11563 (KBO) 

Jointly Administered 

 

 
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS 

BY THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS  
TO WILLIAM L. TRANSIER 

 
Pursuant to Federal Rules of Civil Procedure 26 and 34, made applicable to this matter by 

Federal Rules of Bankruptcy Procedure 7026 and 7034, the Official Committee of Unsecured 

Creditors (the “Committee”) of Emerge Energy Services, LP and its affiliated debtors in 

possession (the “Debtors” or “Emerge Energy”), serves the following First Request for 

Production of Documents (the “Document Requests”) in connection with the Debtors’ 

Disclosure Statement, dated July 25, 2019 (the “Disclosure Statement”), and Debtors’ Joint Plan 

of Reorganization under Chapter 11 of the Bankruptcy Code (the “Plan of Reorganization”) and 

for all other purposes permitted by the Rules of Court.  The Committee hereby demands that the 

Debtors provide responses and produce documents in response to these requests by delivering all 

such responsive documents to the office of Kilpatrick, Townsend & Stockton LLP, 1114 Avenue 

of the Americas, 21st Floor, New York, New York 10019, Attn: David M. Posner or to a 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating 
LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The 
Debtors’ address is 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas 76109.  
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mutually agreeable alternative location, on a rolling basis, completing no later than September 

12, 2019, or such other date as the parties may agree.   

DEFINITIONS 

For the purposes of these Document Requests, any terms not defined below shall have the 
meaning ascribed to such terms in the Motion. 

a. “Affiliate” has the meaning ascribed to such term in section 101(2) of the 

Bankruptcy Code. 

b. “Gaston” means Bryan M. Gaston, Restructuring Officer of Emerge Energy. 

c. “Gaston Declaration” means the Declaration of Bryan M. Gaston, Restructuring 

Officer of the Debtors, in Support of Chapter 11 Petitions and First Day 

Pleadings [ECF No. 14]. 

d. “All,” “each” and “any” shall be construed to mean all, each, every, and any. 

e. “And” and “or” shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

f. “Ankura” means Ankura Consulting Group, LLC, and any affiliates, advisors, 

agents, attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition, whether prepetition or post-Petition Date. 

g. “Bankruptcy Code” means Title 11 of the United States Code entitled 

“Bankruptcy,” as now and hereafter in effect, or any successor statute. 

h. “Beneski” means Ted W. Beneski, in his respective capacities as both Chief 

Executive Officer of Insight Equity and Chairman of the Board of Directors of the 

Debtors. 

i. “Board of Directors” means the board of directors, including any committees or 

subcommittees of such board, of any Debtor. 

j. “Communication” is a subset of “document” and means the transmittal of 

information (in the form of facts, ideas, inquiries, or otherwise) and, with respect 

to oral communications, includes any document evidencing the date, participants, 
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subject matter, and content of any such oral communication, including, but not 

limited to, transcripts, minutes, notes, audio, video, and electronic recordings, 

telephone records, and calendar entries. 

k. “Company” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

whether prepetition or post-Petition Date. 

l. “Concerning,” “relating to,” and “reflecting” mean having any relationship or 

connection to, concerning, relating to, related to, being connected to, commenting 

on, responding to, containing, constituting, showing, memorializing, describing, 

analyzing, reflecting, pertaining to, compromising, identifying, involving, 

discussing, evidencing, or otherwise establishing a reasonable, logical, or causal 

connection. 

m. “Debtors” means all or each of Emerge Energy Services LP (2937), Emerge 

Energy Services GP LLC (4683), Emerge Energy Services Operating LLC 

(2511), Superior Silica Sands LLC (9889), and Emerge Energy Services Finance 

Corporation (9875), and any affiliates, advisors, agents, attorneys, accountants, 

consultants, officers, directors, employees, experts, investment bankers, 

professionals, representatives, and other persons acting, or who have acted, on 

behalf of the foregoing entities or individuals referenced in this definition, 

including Ankura when acting, or when it has acted, on behalf of the Debtors in 

any capacity. 

n. “Director” means any present or former director of any of the Debtors. 

o. “Disclosure Statement” means Debtors’ Disclosure Statement, dated July 25, 

2019. 

p. “Document” is defined to be synonymous in meaning and equal in scope to the 

usage of this term in Federal Rule of Civil Procedure 34(a), made applicable to 

this proceeding by Rule 7034 of the Federal Rules of Bankruptcy Procedure, 

including but not limited to, any kind of written, audio, or graphic matter, 

however produced or reproduced, whether or not sent or received, including, but 

not limited to, writings, communications, contracts, reports, lists, presentations, 

pro formas, analyses, spreadsheets, correspondence, memoranda, e-mail and 
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electronically stored documents, recordings, telephone records, notes, charts, 

graphs, drawings, photographs, telephone records, voice mail, audio and video 

recordings, data compilations, computer databases, records, and any information 

generated or stored in electronic form.  In producing any document in response to 

any of the Document Requests, you shall produce (i) all drafts of any responsive 

documents, and (ii) all marked, annotated, or non-identical copies of any 

responsive documents. 

q. “Emerge GP” means Emerge Energy Services GP LLC. 

r. “Frac Sand Industry” means companies engaged in the process of hydraulic 

fracturing, a completion method used by oil and natural gas companies to produce 

natural gas, natural gas liquids, and oil from unconventional, low permeability 

reservoirs such as shale. 

s. “HPS” means HPS Investment Partners, LLC, and any affiliates, advisors, agents, 

attorneys, accountants, consultants, officers, directors, employees, experts, 

investment bankers, professionals, representatives, and other persons acting, or 

who have acted, on behalf of the foregoing entities or individuals referenced in 

this definition. 

t. “Including” means “including but not limited to.” 

u. “Insider” has the meaning set forth in Section 101(21 of the Bankruptcy Code. 

v. “Insight Equity” means Insight Equity Management Company LLC, and any 

affiliates, advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 

persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

w. “Insurer” or “Insurers” means any adjusters, claim consultants, professionals, 

agents, or other persons or entities acting for or on behalf of any insurer. 

x. “Lien” has the meaning set forth in Section 101(37) of the Bankruptcy Code. 

y. “Lender” or “Lenders” means any person that holds an interest in the first lien 

secured revolver debt or the second lien funded indebtedness owing by the 

Debtors. 

z. “Noteholders” means the noteholders parties thereto from time to time to the 

Notes Purchase Agreement, dated as of January 5, 2018, and any affiliates, 

advisors, agents, attorneys, accountants, consultants, officers, directors, 

employees, experts, investment bankers, professionals, representatives, and other 
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persons acting, or who have acted, on behalf of the foregoing entities or 

individuals referenced in this definition. 

aa. “NWS” means northern white sand. 

bb. “Officer” means any present or former officer of the Debtors or the non-debtor 

affiliates. 

cc. “Oklahoma Project” means the Debtors’ facilities located in Kingfisher, 

Oklahoma. 

dd. “Person” means a natural person or any corporation, partnership, association, joint 

venture, firm, or other business enterprise or legal entity, and includes both the 

singular and the plural. 

ee. “Petition Date” means July 15, 2019. 

ff. “Plan of Reorganization” means Debtors’ Joint Plan of Reorganization under 

Chapter 11 of the Bankruptcy Code. 

gg. “San Antonio Plant” means the Debtors’ facilities located in San Antonio, Texas. 

hh. “Unencumbered Assets” means all assets of the Debtors that were free and clear 

of any Liens or security interests as of the Petition Date. 

ii. “Wisconsin Plants” means the Debtors’ facilities located in Wisconsin.  

jj. “You” or “your” means William L. Transier in his individual and respective 

capacities as defined above. 

kk. Any capitalized term or phrase not defined herein shall have the definition or 

meaning set out in the Disclosure Statement or the Plan of Reorganization, and if 

not defined therein, in the Bankruptcy Code. 

INSTRUCTIONS 

1. These Document Requests are continuing requests pursuant to Federal Rule of 

Civil Procedure 26(e).  You shall supplement any production of documents made in response to 

any of the following Document Requests and produce promptly any and all responsive documents 

that are received, discovered, or created after any of your responses to these Document Requests, 
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or that are otherwise within your possession, custody, or control (or within the possession, 

custody, or control of anyone acting on your behalf). 

2. These Document Requests apply to all documents in your possession, custody, or 

control, and include documents, wherever located, within the possession, custody, or control of 

your advisors, affiliates, agents, attorneys, accountants, consultants, employees, experts, 

investment bankers, representatives, subsidiaries, and other persons acting or who have acted on 

behalf of the foregoing entities or individuals referenced in this instruction, including Insight 

Equity, HPS, and Ankura.   

3. If you object to any part of any of the Document Requests, you shall produce all 

documents that are responsive to the portions of any of the Document Requests to which the 

objection does not apply. 

4. If any documents are withheld from production on the alleged grounds of 

privilege or immunity (whether under common law, statute, or otherwise), you shall comply with 

Federal Rule of Civil Procedure 26(b)(5), and you shall identify each document withheld from 

production in a written privilege log that provides:  (a) the identity of each person who prepared 

and/or signed the document; (b) the identity of each person designated as an addressee; (c) the 

identity of each person who received any copy of the document; (d) the date of the document; (e) 

the subject matter of the document; (f) the type or nature of the document; and (g) the basis for 

withholding the document. 

5. If a document contains both privileged and non-privileged material, the non-

privileged material must be disclosed to the fullest extent possible without thereby disclosing the 

privileged material.  If a privilege is asserted with regard to part of the material contained in a 
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document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed.  When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration, the date of the redaction or alteration, 

and the person performing the redaction or alteration.  Any redaction must be clearly visible on 

the redacted documents. 

6. In the event that any document called for by these Document Requests has been 

destroyed or discarded, that document is to be identified in writing by stating:  (a) any address or 

any addressee; (b) any indicated or blind copies; (c) the document’s date, subject matter, number 

of pages, and attachments or appendices; (d) all persons to whom the document was distributed, 

shown, or explained; (e) its date of destruction or discard, manner of destruction or discard, and 

reason for destruction or discard; (f) the persons who authorized and carried out such destruction 

or discard; and (g) whether any copies of the document presently exist and, if so, the name of the 

custodian of each copy. 

7. Any copy of a document that varies in any way whatsoever from the original or 

from any other copy of the document, whether by reason of any handwritten mark or other 

notation or any omission, shall constitute a separate document and must be produced, whether or 

not the original of such a document is within your possession, custody, or control.  A request for 

any document shall be deemed to include a request for all drafts thereof, and all revisions and 

modifications thereto, including any red-lined versions or document comparisons, in addition to 

the document itself.  Each document is to be produced in its entirety, without abbreviation or 

expurgation. 
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8. In producing documents, all documents that are physically attached to each other 

when located for production shall be left so attached.  Documents that are segregated or separated 

from other documents, whether by inclusion of binders, files, subfiles, or by use of dividers, tabs, 

or any other method, shall be left so segregated or separated when produced in response to these 

Document Requests.  If no document exists that is responsive to a particular request, you shall so 

state in writing. 

9. The dates covered by these Document Requests are January 1, 2015 through the 

date hereof, unless otherwise specified. 

DOCUMENT REQUESTS 

REQUEST NO. 1: 

 All Documents relating to the relationship of any Special Restructuring Committee 

member with any Lender prior to, or after, entering into the RSA, including any discussions with 

any Lender with respect to serving on such Special Restructuring Committee, as provided in the 

RSA. 

REQUEST NO. 2: 

 All Documents relating to the Special Restructuring Committee’s role, function, and 

fiduciary duties to the bankruptcy estates of the Debtors, including Mr. Transier in his individual 

and respective capacities as both Director of the Debtor and a member of the Special 

Restructuring Committee, including with respect to the Special Restructuring Committee’s 

charters and/or role with respect to the RSA. 
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REQUEST NO. 3: 

 All Documents relating to any representations made by any legal counsel to Mr. Transier 

and/or the Special Restructuring Committee with respect to the RSA, including any exhibits or 

appendices thereto, and the reasons or factors considered with respect as to why the Special 

Restructuring Committee did not have its own counsel, distinct from and/or in addition to the 

Debtors’ and Lenders’ counsel, with respect to the RSA, including with respect to the terms of 

the Debtors’ relinquishment of control of any transaction under the RSA to the Special 

Restructuring Committee. 

REQUEST NO. 4: 

 All Documents relating to minutes of the Special Restructuring Committee from its 

creation through the date hereof.  

REQUEST NO. 5: 

 All Documents, including all communications: (i) between Mr. Transier and HPS, 

including  any documents or communications concerning business dealings unrelated to the 

Debtors; and (ii) Mr. Transier and Insight Equity, including any documents or communications 

concerning business dealings unrelated to the Debtors. 

REQUEST NO. 6: 

All Documents prepared by, on behalf of, or for the Debtors after January 1, 2015 

concerning the Debtors’ capital structure, financial requirements and needs, financial projections, 

valuation, insolvency, sales or potential sales of assets, actual or potential closing of facilities or 

discontinuance of operations of any facility, and potential financial restructurings or 363 sales, 

including all Documents set forth specifically below: 

a) All Documents relating to or reflecting any valuation analyses and/or valuation 

reports, fairness opinions, solvency opinions, asset valuations, and solvency of the 
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Debtors, including any methodology used to determine same, prepared by the 

Company, their advisors, and/or Insight Equity; 

b) All Documents relating to or reflecting any presentations to the Board of 

Directors or Special Restructuring Committee detailing valuation or debt capacity 

analyses prepared by the Company, their advisors and/or Insight Equity;  

c) All Documents sufficient to identify the value, income, assets and liabilities of 

Emerge Energy, including Emerge Energy’s direct and indirect subsidiaries as of 

the Petition Date; 

d) All Documents relating to or reflecting any analyses and/or reports on the 

Debtors’ debt capacity prepared by the Company, their advisors, and/or Insight 

Equity; 

e) All Documents relating to or reflecting any discounted cash flow analysis of the 

Debtors after January 1, 2018, including any documents concerning the 

calculation by the Debtors of projections of future revenues, adjusted EBITDA, 

EDIT, depreciation and amortization, capital expenditures, net working capital, 

and unlevered free cash flow for use in discounted cash flow valuations of the 

Debtors as of January 1, 2018 or as of any date subsequent to January 1, 2015; 

f) All Documents relating to or reflecting any comparable company analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected comparable companies; 

g) All Documents relating to or reflecting any precedent transaction analysis of the 

Debtors after January 1, 2018, including any documents concerning potential, 

possible, considered, or rejected precedent transactions; 

h) All Documents relating to or reflecting the Frac Sand Industry prepared by, on 

behalf of, or for the Debtors, including projections, forecasts, and analyses 

concerning sand producers and sand users; 

i) All Documents relating to or reflecting analysis or reports of any chapter 11 

bankruptcy transactions, including any market studies prepared by the Company, 

their advisors, and/or Insight Equity; 

j) All Documents relating to or reflecting valuation analyses and/or reports prepared 

by the Company, their advisors and/or Insight Equity in connection with 

impairment testing; 

Case 19-11563-KBO    Doc 246-7    Filed 08/22/19    Page 11 of 15Case 19-11563-KBO    Doc 377-3    Filed 09/16/19    Page 171 of 178



11 
 

k) All Documents relating to or reflecting any analyses performed in connection 

with the RSA, including any term sheets provided by Insight Equity, the 

Company and/or the Lenders, and any analyses conducted or presentations 

prepared in connection with any such term sheets; 

l) All Documents relating to or reflecting any presentations with key performance 

indicators or management reports that include key performance indicators, 

including but not limited to capex (as well as maintenance capex) by location, 

lease operating expenses by location, G&A, corporate expenses, abandonment 

programs or estimates, gathering and processing contract details, and 

prospectuses; 

m) All Documents relating to or reflecting the Company’s ownership of leases and 

mineral interests, royalties, overriding royalty interests, net profits interests, 

carried interests and other rights, as applicable; 

n) All documents relating to or reflecting contemplated and/or completed sales, 

dispositions, and financings of the Company’s assets (and all proposals and 

counterproposals), and all related documentation (bids, marketing materials, 

contact logs, term sheets, asset purchase agreements, legal opinions, and fairness 

opinions); 

o) All Documents relating to or reflecting the Company’s forecasts, including, but 

not limited to, asset appraisals, liquidity forecasts, cash-flow projections, business 

plan projections through 2021, audited sand reserve reports and information 

furnished to the reserve auditor for preparation of the sand reserve report or sand 

reserve databases and market studies; 

p) All Documents relating to or reflecting any industry reports or any other materials 

utilized in the formulation of the Company’s business plan; 

q) All Documents relating to or reflecting any operating model for the Company, 

including underlying sand reserve, mine (by A-side, B-side and C-side for San 

Antonio mine) and wet/dry plant data and assumptions, corresponding to the 

Company’s revised business plan as of August 2019;  

r) All documents relating to or reflecting any presentations or documents used in 

analyzing the performance and market position of the Company relative to similar 

or potentially similar publicly traded companies; 

s) All Documents relating to or reflecting any analyses of potential precedent 

transactions related to the Company’s industry; 
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t) All documents relating to or reflecting any communications  or data provided to 

Ankura in connection with any valuation work that has been performed to date, 

whether deemed: “Confidential,” “for Discussion Purposes Only,” or “Subject to 

Material Revision;” 

u) All documents  relating to or reflecting any and all correspondences with any 

insurer, notices of incident or potential claims, and/or any claims asserted in 

connection with the San Antonio site, and any analyses conducted related to 

potential claims and/or potential insurance proceeds in connection therewith; 

v) All Documents relating to any analyses performed by the Company, Ankura, or 

any other party in relation to any potential tort claims against any Person arising 

from or related to the San Antonio levee breach, including all related documents 

and communications; and 

w) All Documents relating to the Company’s (i) sand reserves, mines, wet and dry 

plants, and corresponding maps; (ii) probable sand reserves, mines, wet and dry 

plants locations list, and corresponding maps, and/or (iii) single mine, wet and dry 

plant economic models and corresponding assumptions, including, but not limited 

to, pricing methodology, infrastructure details and lease details, as applicable. 

REQUEST NO. 7: 

 All Documents relating to (i) insurance policies of the Debtors that provide coverage for 

any officers or directors of the Debtors; and (ii) insurance policies relating to the operation 

and/or repair of the San Antonio Plant and the Oklahoma Project, including those specifically 

described below:  

a) All Documents, including communications with any Insurer of the Debtors, including 

any notes relating to any meeting with any Insurer and any documents made available 

to any Insurer relating to the San Antonio Plant; 

b) All Documents relating to losses sustained as a result or consequence of the San 

Antonio Plant; 

c) All Documents relating to any performance deficiency or termination of any 

contractor, including but not limited to the general contractor or any subcontractor, at 

the San Antonio Plant or regarding the San Antonio Plant; 

d) All Documents relating to the closure of any mines at the San Antonio Plant; 
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e) All Documents relating to any other applicable insurance policies potentially 

providing insurance coverage or otherwise relating or responding to the San Antonio 

Plant, including any project-specific policies or policies insuring any other parties 

involved in the San Antonio Plant;   

f) All Documents relating to any and all demands or claims on any party relating to the 

San Antonio Plant, including claims made by the Debtors or against the Debtors and 

claims made to or against Insurers; 

g) All Documents relating to the application for or procurement of any insurance policy 

potentially providing insurance coverage or otherwise relating or responding to the 

San Antonio Plant;   

h) All Documents relating to insurance-related losses under the Debtors’ insurance 

policies from January 1, 2014 through the date hereof, including, but not limited, to 

loss runs for each policy; 

i) All Documents relating to any toxic tort claims against the Debtors that are pending 

or have been resolved from January 1, 2014 through the date hereof, including those 

that relate to asbestos or silica; 

j) All Documents relating to any insurance claims based on or arising from any toxic 

tort claims against the Debtors that are pending or have been resolved from January 1, 

2014 through the date hereof, including those that relate to asbestos or silica claims; 

k) All Documents relating to renewal negotiations for any of the Debtors’ insurance 

policies from January 1, 2018 through the present;   

l) All Documents relating to statements of values on file with the Insurers, including, 

but not limited to, values related to the San Antonio Plant; and  

m) All Documents related to breaches, repairs, and/or inspections related to the San 

Antonio Plan.  

n) All Documents related to breaches, repairs, and/or inspections related to the 

Oklahoma Project. 

 

[Remainder of Page Intentionally Left Blank] 
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Dated:  August 22, 2019 
 Wilmington, Delaware 

POTTER ANDERSON & CORROON LLP 
 
/s/ Aaron H. Stulman      
Jeremy W. Ryan (DE Bar No. 4057) 
Christopher M. Samis (DE Bar No. 4909) 
L. Katherine Good (DE Bar No. 5101) 
Aaron H. Stulman (DE Bar No. 5807) 
1313 North Market Street, Sixth Floor 
P.O. Box 951 
Wilmington, DE  19801 
Telephone:  (302) 984-6000 
Facsimile:  (302) 658-1192 
Email: jryan@potteranderson.com 
 csamis@potteranderson.com 
 kgood@potteranderson.com 
 astulman@potteranderson.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Todd C. Meyers (admitted pro hac vice) 
David M. Posner (admitted pro hac vice) 
Kelly Moynihan (admitted pro hac vice) 
The Grace Building 
1114 Avenue of the Americas 
New York, NY  10036 
Telephone:  (212) 775-8700 
Facsimile:  (212) 775-8800 
Email:  tmeyers@kilpatricktownsend.com 
  dposner@kilpatricktownsend.com 
  kmoynihan@kilpatricktownsend.com 
 
-and- 
 
KILPATRICK TOWNSEND & STOCKTON LLP 
Lenard M. Parkins (admitted pro hac vice) 
700 Louisiana Street, Suite 4300 
Houston, TX  77002 
Telephone:  (281) 809-4100 
Facsimile:  (281) 929-0797 
Email:  lparkins@kilpatricktownsend.com 
 
Proposed Counsel to the Official Committee of Unsecured 
Creditors of Emerge Energy Services LP, et al. 
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CERTIFICATE OF SERVICE 
 

I, Aaron H. Stulman, hereby certify that on this 22nd day of August 2019, I caused a true 

and correct copy of the foregoing Motion of Official Committee Of Unsecured Creditors for an 

Order, Pursuant to Section 105(a) of the Bankruptcy Code, Bankruptcy Rule 2004, and Local 

Bankruptcy Rule 2004-1, Authorizing and Directing the Examination of the Debtors and Certain 

Third Parties to be served upon the parties on the attached serve list via first class mail, postage 

pre-paid. 

 

/s/ Aaron H. Stulman     
      Aaron H. Stulman (DE Bar No. 5807) 
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Baker Botts LLP 
Omar J. Alaniz, Esq. 

2001 Ross Avenue Suite 900 
Dallas, TX 75201-2980 

 

Bayard, P.A. 
Evan T. Miller, Esq. 

Sophie E. Macon, Esq. 
600 N. King Street, Suite 400 

Wilmington, DE 19801 

 

BMT Consulting Group, LLC 
Attn: Paul McCarthy 
36 Redwood Drive 
Butte, MT 59701 

Buchalter, A Professional Corporation 
Shawn M. Christianson, Esq. 
55 Second Street, 17th Floor 

San Francisco, CA 94105-3493 

 

Caldwell East & Finlayson PLLC 
Zachary J. Fanucchi 

700 N. St. Mary’s Street, Suite 1825 
San Antonio, TX 78205 

 

Cole Schotz P.C. 
Daniel F.X. Geoghan, Esq. 

Matthew V. Dunn, Esq. 
1325 Avenue of the Americas, 19th Floor 

New York, NY 10019 

Cole Schotz P.C. 
Michael D. Warner, Esquire 

301 Commerce Street, Suite 1700 
Fort Worth, TX 76102 

 

Cole Schotz P.C. 
Patrick J. Reilley, Esquire 

500 Delaware Avenue, Suite 1410 
Wilmington, DE 19801 

 

Cullen and Dykman LLP 
Matthew G. Roseman, Esq. 

100 Quentin Roosevelt Boulevard 
Garden City, NY 11530-4850 

Cullen and Dykman LLP 
Michelle McMahon, Esq. 

44 Wall Street 
New York, NY 10005-2407 

 

Davis & Santos P.C. 
Caroline Newman Small, Esquire 

Santos Vargas, Esquire 
719 S. Flores Street 

San Antonio, TX 78204 

 

Delaware Attorney General 
Matthew Denn 

Carvel State Office Building 
820 N French St 

Wilmington, DE 19801 

Delaware Dept of Justice 
Attn Bankruptcy Dept 
820 N French St 6th Fl 
Wilmington, DE 19801 

 

Delaware Secretary of State 
Franchise Tax 

401 Federal Street 
PO Box 898 

Dover, DE 19903 

 
Delaware State Treasury 

820 Silver Lake Blvd., Suite 100 
Dover, DE 19904 

Duane Morris LLP 
Jarret P. Hitchings, Esq. 

222 Delaware Avenue, Suite 1600 
Wilmington, DE 19801-1659 

 

Emerge Energy Services LP 
Attn: Bryan Gaston 

5600 Clearfork Main St. Ste 400 
Fort Worth, TX 76109 

 

Greenbrier Leasing Company, LLC 
Attn: John Lawrence 

One Centerpointe Drive, Suite 200 
Lake Oswego, OR 97035 

HPS Investment Partners, LLC, as Agent 
Brett Pertuz 

40 West 57th Street, 33rd Floor 
New York, NY 10019 

 

Hunton Andrews Kurth LLP 
Attn Timothy A. (“Tad”) Davidson II 

600 Travis Street, Suite 4200 
Houston, TX 77002 

 

Internal Revenue Service 
Attn Susanne Larson 

31 Hopkins Plz Rm 1150 
Baltimore, MD 21201 

Internal Revenue Service 
Centralized Insolvency Operation 

PO Box 7346 
Philadelphia, PA 19101-7346 

 

Internal Revenue Service 
Centralized Insolvency Operation 

2970 Market St 
Philadelphia, PA 19104 

 

Iron Mountain Trap Rock Co. 
Attn: Dale Hoette 

2320 Creve Coeur Mill Road 
Maryland Heights, MO 63043 

Latham & Watkins LLP 
Keith A. Simon, Esq. 

Hugh K. Murtagh, Esq. 
Liza L. Burton, Esq. 
885 Third Avenue 

New York, NY 10022-4834 

 

Linebarger Goggan Blair & Sampson, LLP 
Don Stecker 

711 Navarro Street, Ste 300 
San Antonio, TX 78205 

 

Kurzman Carson Consultants 
Michael Paque 

222 N Pacific Coast Highway, Suite 300 
El Segundo, CA 90245 
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Linebarger Goggan Blair & Sampson, LLP 
Elizabeth Weller 

2777 N. Stemmons Freeway Suite 1000 
Dallas, TX 75207 

 

Mccreary, Veselka, Bragg & Allen, P.C. 
Tara LeDay 

P.O. Box 1269 
Round Rock, TX 78680 

 

Monzack Mersky Mclaughlin & Browder, P.A. 
Rachel B. Mersky 

Brian J. McLaughlin 
1201 N. Orange Street, Suite 400 

Wilmington, DE 19801 

Office of the United States Trustee Delaware 
Juliet M. Sarkessian 
844 King St Ste 2207 

Lockbox 35 
Wilmington, DE 19801 

 

Pachulski Stang Ziehl & Jones LLP 
Laura Davis Jones, Esq. 
Timothy P. Cairns, Esq. 

919 N. Market Street, 17th Floor 
P O Box 8705 

Wilmington, DE 19801 

 

Pepper Hamilton LLP 
David B. Stratton, Esq. 

Hercules Plaza 
1313 N. Market Street, Suite 5100 

P.O. Box 1709 
Wilmington, DE 19899-1709 

Richards, Layton & Finger 
John H. Knight, Esq. 
Paul N. Heath, Esq. 
One Rodney Square 

920 North King Street 
Wilmington, DE 19801 

 

Ruder Ware, L.L.S.C. 
John D. Leary, Esq. 

402 Graham Avenue 
P.O. Box 187 

Eau Claire, WI 54702 

 

Saul Ewing Arnstein & Lehr LLP 
Lucian B. Murley, Esquire 

1201 N. Market Street, Suite 2300 
P.O. Box 1266 

Wilmington, DE 19899 

Securities & Exchange Commission 
G Jeffrey Boujoukos Regional Director 

1617 JFK Boulevard Ste 520 
Philadelphia, PA 19103 

 

Securities & Exchange Commission 
Secretary of the Treasury 

100 F St NE 
Washington, DC 20549 

 

Securities & Exchange Commission NY Office 
Marc Berger Regional Director 

Brookfield Place 
200 Vesey St, Ste 400 

New York, NY 10281-1022 

Sullivan Hazeltine Allinson LLC 
Elihu E. Allinson III, Esq. 

901 North Market Street, Suite 1300 
Wilmington, DE 19801 

 

The Andersons, Inc. an Ohio Corporation 
Attn: Sean Hankinson 

1947 Briarfield Boulevard 
Maumee, OH 43537 

 

Trinity Industries Leasing Company 
Attn: Scott Ewing 

2525 N. Stemmons Freeway 
Dallas, TX 75207 

Union Pacific Railroad Company 
Tonya W. Conley and Lila L. Howe 
1400 Douglas Street, STOP 1580 

Omaha, NE 68179 

 

US Attorney for Delaware 
David C. Weiss 

1007 Orange St Ste 700 
PO Box 2046 

Wilmington, DE 19899-2046 

 

Vedder Price 
Douglas J. Lipke and Allison B. Hudson 

222 N. LaSalle Street 
Chicago, IL 60601 

Vinson & Elkins LLP 
Steven M. Abramowitz 

666 Fifth Avenue, 26th Floor 
New York, NY 10103-0040 

 

Weil, Gotshal & Manges LLP 
Matthew S. Barr 

David N. Griffiths, Candace M. Arthur, and 
Alexander Condon 
767 Fifth Avenue 

New York, NY 10153 

 

Weld Riley, S.C. 
William E. Wallo, Esq. 

3624 Oakwood Hills Parkway 
Eau Claire, WI 54701 

Young Conaway Stargatt & Taylor, LLP 
Sean M. Beach 

Andrew L. Magaziner 
Betsy L. Feldman 
Rodney Square 

1000 North King Street 
Wilmington, DE 19801 

 

Dickinson Wright PLLC 
James A. Plemmons, Esq. 
Michael L. Dallaire, Esq. 

500 Woodward Avenue, Suite 4000 
Detroit, MI 48226 

 

Womble Bond Dickinson (US) LLP 
Matthew P. Ward, Esq, 

Morgan L. Patterson, Esq. 
1313 North Market Street, Suite 1200 

Wilmington, DE 19801 
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