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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 )  
In re: ) Chapter 11 
 )  
 ) Case No. 19-11563 (KBO) 
EMERGE ENERGY SERVICES, LP,                )  
                                   )   
                    Reorganized Debtor.1 )  
 ) 
 ) Obj. Deadline: September 10, 2020 at 4:00 p.m. (ET)   

Hearing Date: October 8, 2020 at 10:00 a.m. (ET) 

REORGANIZED DEBTORS’ FIRST (SUBSTANTIVE) OMNIBUS 
OBJECTION TO, OR MOTION TO RECLASSIFY, PURPORTED 

SECURED CLAIMS  

 The reorganized debtors in the above-captioned cases, which include the above-captioned 

reorganized debtor and its prior reorganized debtor affiliates (the “Debtors” for periods prior to 

their emergence from Chapter 11, and the “Reorganized Debtors” for periods post-emergence 

from Chapter 11), by and through their undersigned counsel hereby submit this omnibus 

substantive objection to or motion to reclassify (the “Objection”) the following proofs of claim, 

identified in further detail on Exhibits A and B: 

 The proof of claim of 3B Dozer Service, LLC (“Dozer”) [Claim No. 240], filed on 
September 5, 2019; 

 The proof of claim of TMT Solutions Inc. (“TMT”) [Claim No. 248], filed on 
September 6, 2019; 

 The proof of claim of Pownall Services LLC (“Pownall”) [Claim No. 251], filed on 
September 5, 2019; 

 The proof of claim of RB Scott Company, Inc. (“Scott”) [Claim No. 252], filed on 
September 6, 2019; 

 The proof of claim of H&K Electric, Inc. (“H&K”) [Claim No. 254], filed on 
September 6, 2019; 

 The proof of claim of B and B Electric Inc. (“B&B”) [Claim No. 258], filed on 
September 6, 2019; 

                                                 
1 The Reorganized Debtor in this case, along with the last four digits of the Reorganized Debtor’s federal tax 
identification number, is Emerge Energy Services LP (2937).  The Reorganized Debtor’s address is 6500 West 
Freeway, Suite 800, Fort Worth, Texas 76116. 
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 The proof of claim of Cooper Engineering Company, Inc. (“Cooper”) [Claim No. 285], 
filed on September 9, 2019; 

 The proof of claim of EnDeCo Engineers, Inc. (“EnDeCo”) [Claim No. 287], filed on 
September 9, 2019; 

 The proof of claim of A-1 Excavating, Inc. (“A-1”) [Claim No. 291] (the “A-1 Claim”), 
filed on September 9, 2019; 

 The proof of claim of Midwest Frac and Sands LLC (“Midwest Frac”) [Claim No. 
293], filed on September 9, 2019; 

 The proof of claim of Market and Johnson, Inc. (“M&J”) [Claim No. 298], filed on 
September 9, 2019; 

 The proof of claim of Stout Excavating Group LLC (“Stout”) [Claim No. 346], filed 
on September 9, 2019; 

 The proof of claim of Engineered Software Products, Inc. (“ESP”) [Claim No. 348], 
filed on September 9, 2019; 

 The proof of claim of Anchor Technical Services, LLC (“Anchor”) [Claim No. 367], 
filed on September 9, 2019; and 

 The proof of claim of Texas Crane Services (“Texas Crane”) [Claim No. 429], filed 
on September 25, 2019. 

The Reorganized Debtors represent that this Objection complies with Rule 3007-1 of the 

Local Bankruptcy Rules for the District of Delaware.  A Declaration of Scott Waughtal, President 

and Chief Operating Officer of Superior Silica Sands LLC (the “Waughtal Decl.”), in support of 

the Objection is attached hereto as Exhibit C.  In support of this Objection, the Reorganized 

Debtors respectfully state as follows: 

NOTICE TO CLAIMANTS 

ATTENTION CLAIMANTS: Please be aware that if you filed a proof of claim against 

the Reorganized Debtors that is identified on any of the Exhibits attached to this Objection, 

the Reorganized Debtors have objected to that claim through this Objection.  If you have 

filed more than one proof of claim against the Reorganized Debtors, each such claim may be 

objected to on the same or different Exhibits to this Objection.  This Objection thus directly 

affects your rights, and your claim may be reclassified, reduced, modified, disallowed, 

expunged, or eliminated by the relief sought by the Debtors in this Objection.  Please 

carefully review the accompanying Notice for important information regarding the date of 
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the Objection hearing as well as the deadlines and procedures for filing a response to this 

Objection.  If you or your attorney do not respond to this Objection by the deadline set forth 

in that Notice, the Court may decide that you do not oppose the Objection.  Responses must 

be filed with the Court and served on the Debtors' undersigned counsel.  If you have 

questions about why your claim is identified on any of the exhibits below, please contact the 

Debtors' counsel at Richards, Layton & Finger, P.A., Attn: Zachary I. Shapiro, Esq. 

(shapiro@rlf.com) and Russell C. Silberglied, Esq. (silberglied@rlf.com); and Latham & 

Watkins LLP, Attn: George A. Davis, Esq. (george.davis@lw.com) and Keith A. Simon, Esq. 

(keith.simon@lw.com). 

PRELIMINARY STATEMENT 

1. The Debtors, whose business is the mining, processing, and distribution of silica 

sand proppant, which is primarily used for the hydraulic fracturing (“fracking”) of oil and gas 

wells, filed for bankruptcy in July 2019 due to a multitude of factors that caused revenue, cash 

flow, and liquidity challenges, including a softening of the market for frac sand, a decline in 

demand for northern white sand, increased production from in-basin frac sand competitors, and 

entry into a significant number of uneconomical railcar lease agreements.  The Debtors’ business 

had previously included plants in Wisconsin (the “Wisconsin Plants”), San Antonio, TX (the “San 

Antonio Plant”), Kosse, TX (the “Kosse Plant”), as well as a site in Kingfisher, OK (the 

“Kingfisher Site”) that the Debtors originally intended to develop into a 1.5 million-ton facility. 

2. The claimants filing the proofs of claim to which the Debtors object (to the extent 

such claims are purported to be secured) (collectively, the “Lien Claimants”) have all contracted 

with the Debtors in connection with the Debtors’ operations at the Wisconsin Plants, San Antonio 

Plant, Kosse Plant, or Kingfisher Site.  The Lien Claimants’ asserted secured liens total in excess 

of $21 million, with approximately $10 million of such claims allegedly secured by property at the 
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San Antonio Plant, $8 million allegedly secured by property at the Kingfisher Site, $2 million 

allegedly secured by property at the Wisconsin Plants, and $1 million allegedly secured by 

property at the Kosse Plant. 

3. Even assuming the liens are otherwise valid and properly filed or perfected, they 

generally have no value.  The vast majority of the allegedly liened property, including the San 

Antonio Plant, Kosse Plant, and Wisconsin Plants—was encumbered by senior liens securing 

prepetition funded indebtedness that was substantially impaired in the Debtors’ restructuring. As 

a result, there was no residual collateral value to support any junior liens on such property.  To the 

limited extent the Lien Claimants assert claims secured by liens on any property that is not part of 

the Prepetition Collateral (as defined below), those claims are entirely unsecured due to the de 

minimis value of any such unencumbered property. 

JURISDICTION 

4. The Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157 and 

1334 and the Amended Standing Order of Reference from the United States District Court for the 

District of Delaware, dated February 29, 2012.  This is a core proceeding pursuant to 28 U.S.C. 

§ 157(b).  Venue is proper before the Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

BACKGROUND 

A. Senior Secured Liens 

5. Prior to January 5, 2018, Debtor Emerge Energy Services LP (the “Partnership”) 

was guarantor, and Debtors Superior Silica Sands LLC (“SSS”) and Emerge Energy Services 

Operating LLC (“OpCo”) were borrowers (collectively with the Partnership, the “Debtor Loan 

Parties”), under both (a) a first lien revolving credit facility dated as of June 27, 2014 (the “First 

Lien Facility”), which amended and restated a May 14, 2013 Revolving Credit and Security 
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Agreement, and (b) a second lien credit and security agreement dated as of April 12, 2017 (the 

“Prior Second Lien Facility”). 

6. The First Lien Facility and the Prior Second Lien Facility were secured by valid 

and perfected first and second priority security interests, respectively, in and on substantially all 

of the assets of the Debtors.  Specifically, on July 1, 2014, July 3, 2014, September 23, 2014, 

December 21, 2015, February 22, 2016, and June 30, 2017, first priority mortgages were recorded 

on the Debtor Loan Parties’ owned real property and fixtures, see Waughtal Decl. Ex. A (first lien 

mortgages), and on November 21, 2017 the Debtor Loan Parties filed amendments to continue 

UCC-1 financing statements that had first been recorded on May 14, 2013 (in connection with the 

Revolving Credit and Security Agreement executed the same day) on all assets of the Debtor Loan 

Parties.  These UCC-1 financing statements were timely continued, and ultimately assigned, on 

March 20, 2019, to HPS Investment Partners LLC (“HPS”), as successor to agent and collateral 

agent under the First Lien Facility.  These filings (collectively, the “First Liens”) covered 

substantially all assets of the Debtors, including the real property, fixtures, and personalty 

composing the Wisconsin Plants, Kosse Plant, and San Antonio Plant. 

7. Similarly, on April 17, 2017, April 21, 2017, and June 30, 2017, second priority 

mortgages were recorded on the Debtor Loan Parties’ owned real property and fixtures, see 

Waughtal Decl. Ex. C (second lien mortgages), and on April 12 and 21, 2017, the Debtor Loan 

Parties filed UCC financing statements on all assets of the Debtor Loan Parties, see Waughtal 

Decl. Ex. D (second lien UCC filings), which filings (collectively, the “Second Liens” and 

together with the First Liens, the “Prepetition Liens”) also covered substantially all assets of the 

Debtors, including the real property, fixtures, and personalty composing the Wisconsin Plants, 

Kosse Plant, and San Antonio Plant. 
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8. On January 5, 2018, the Partnership (a) amended and restated the First Lien Facility 

with a $75 million facility, as amended, and (b) refinanced the Prior Second Lien Facility in full 

with the proceeds of a new $215 million second lien note purchase agreement (the “Second Lien 

NPA” and the notes issued thereunder the “Second Lien Notes” and together with the First Lien 

Facility, the “Prepetition Funded Debt”) among the Partnership as guarantor, OpCo, and SSS, 

along with certain of their subsidiaries, as issuers, the noteholders party thereto, and HPS as notes 

agent and collateral agent.  The First Lien Facility remained secured by the existing First Liens.  

The Second Lien NPA became secured by the existing Second Liens, which were expressly 

assigned, rather than novated, and explicitly continued from their dates of origination.  See 

Waughtal Decl. Exs. D (reflecting amendments to UCC-1s on January 5, 2018), E (second lien 

mortgage amendments and assignments). 

9. At the time of the filings of the First and Second Liens, the Debtors did not yet own 

the Kingfisher Site.  Consequently, there are no mortgages on the Kingfisher real property to secure 

the Prepetition Funded Debt.  As a result, the assets subject to the First and Second Liens (the 

“Prepetition Collateral”) included substantially all assets of the Debtors other than the owned 

real property at the Kingfisher Site. 

B. Senior Secured Recoveries under the Debtors’ Plan of Reorganization 

10. On July 15, 2019 the (“Petition Date”), the Debtors commenced their chapter 11 

cases (the “Cases”).  As of the Petition Date, the outstanding principal on the Prepetition Funded 

Debt was in excess of $289 million dollars.  See Final Order (I) Authorizing the Debtors to (A) 

Obtain Postpetition Financing and (B) Use Cash Collateral, (II) Granting Certain Protections to 

Prepetition Secured Parties, (III) Scheduling a Final Hearing, and (IV) Granting Related Relief ¶ 

6(a) (Dkt. 209 at 6).  To finance the Cases, the Debtors sought and received approval of a $35 

million senior secured debtor-in-possession credit facility (the “DIP Facility”).  The DIP Facility 
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was secured by, among other things, priming liens on all of the Prepetition Collateral.  Due to 

certain payments and accruals authorized during the Cases, the total value of the DIP Facility and 

Prepetition Funded Debt for purposes of the Debtors’ joint chapter 11 plan of reorganization, 

confirmed by the Court on December 18, 2019 (the “Plan”), was $317 million.  Opinion re: Second 

Amended Joint Plan of Reorganization (Dkt. 671) (“Confirmation Opinion”) at 6.   

11. While the Debtors and certain parties disputed the total enterprise value, or TEV, 

of the Reorganized Debtors, the Court concluded that the Debtors’ expert’s valuation of $180–

$220 million was reasonable and should not be disturbed.  Id. at 11.2  As a result, the value of all 

assets of the Debtors was sufficient to repay in full the DIP Facility and the First Lien Facility, but 

provided a recovery of approximately 38%–55% to the Second Lien Notes.  Disclosure Statement 

for First Amended Joint Plan of Reorganization at vii (Dkt. 363 at 16).     

C. Lien Claimants’ Claims 

San Antonio Claims 

12. In April 2017, the Debtors acquired a site in San Antonio, Texas, which had 

operated as a small sand mine for decades, and planned to undertake a large capital expenditure 

project to develop this site into a large, premier in-basin frac sand facility.  The ramp-up of the San 

Antonio Plant, however, faced delays and complications, and production failed to reach nameplate 

capacity.  Furthermore, a June 21, 2019 breach of a levee surrounding the San Antonio Plant’s 

mud retention pond resulted in a mine flood, leading to the San Antonio Plant’s mining and wet 

plant operations being shuttered for months due to a stop-work order from the U.S. Mining Safety 

and Health Administration. 

                                                 
2 The Court further concluded that even if the Court instead credited various valuation assertions of the objecting 
parties, “the Debtors’ TEV could never surpass the debt hurdle” necessary to provide a recovery to any class junior 
to the class of Second Lien Noteholders.  Confirmation Opinion at 11. 
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13.  The Lien Claimants have asserted secured statutory liens on the Debtors’ property 

in San Antonio for the following amounts for work performed at the San Antonio Plant: 

 $4,850,087.00 asserted by M&J3 for purportedly unpaid general contracting and other 
construction services purportedly beginning in 2018 and, on information and belief, no 
earlier than January 8, 2018 (the first contract date); 

 $3,274,933.93 asserted by Stout for purportedly unpaid excavating/mining activities 
beginning with a purportedly unpaid November 30, 2018 invoice; 

 $1,197,432.12 asserted by TMT for purportedly unpaid services in connection with the 
construction of the San Antonio Plant—including programming and software, lighting 
panels, lane expansion packages, and additional motors and loadouts—beginning with 
a purportedly unpaid November 9, 2018 invoice; 

 $793,000.214 asserted by B&B for purportedly unpaid electrical contracting and 
maintenance purportedly beginning in May 2018; 

 $108,539.06 asserted by ESP for purportedly unpaid services providing and installing 
equipment and materials purportedly beginning in February 2019; 

 $43,722.50 asserted by Cooper for purportedly unpaid subcontracting work beginning 
with a purportedly unpaid November 14, 2017 invoice; 

 $191,864.37 asserted by H&K for purportedly unpaid contracting work purportedly 
beginning on November 5, 2018; 

 $15,571.76 asserted by Anchor for purportedly unpaid construction work beginning 
with a purportedly unpaid July 16, 2019 invoice; and 

 $25,708.86 asserted by Texas Crane for purportedly unpaid construction work. 

Kosse Claims 

14. The Debtors’ Kosse Plant combines a 1.6 million-ton wet plant with a nameplate 

600,000-ton dry plant.  The Lien Claimants have asserted secured statutory liens on the Debtors’ 

property in Kosse for the following amounts for work performed at the Kosse Plant: 

 $223,493.56 asserted by ESP for purportedly unpaid services providing and installing 
equipment and materials purportedly beginning in February 2019; 

 $432,747.33 asserted by Dozer for purportedly unpaid equipment rentals and delivery 
services purportedly beginning no earlier than February 11, 2019; and 

 $380,054.73 asserted by Pownall for purportedly unpaid design, construction, and 
maintenance services purportedly beginning in September 2018. 

                                                 
3 In addition to the $4,850,087.00 specifically identified in the lien affidavit, M&J has asserted in its adversary 
proceeding against the Debtors that it is owed an additional $3,952,072.22 for work on the Bexar County facility 
which had not been previously billed.  See Market & Johnson Inc. v. Superior Silica Sands LLC and HPS Inv. 
Partners, LLC, Adv. Case No. 19-50728, ECF No. 1. 

4 This amount reflects work done at both the San Antonio Plant and the Wisconsin Plants. 
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Kingfisher Claims 

15. In May 2018, as a further move toward an in-basin model, the Debtors obtained a 

mine site in Kingfisher, Oklahoma, and began construction of a nameplate 1.5 million-ton sand 

facility. However, after experiencing various challenges to their business, Debtors discontinued 

work on the Kingfisher Site in January 2019, before a functioning wet or dry plant was ever 

constructed.  The Lien Claimants and Debtors dispute the market value of the Kingfisher Site, 

whose valuation remains a point of contention in adversary proceedings and other contested 

matters5 brought by certain Lien Claimants with claims related to the Kingfisher Site.  However, 

Debtors assert that this site—which is not currently a functional wet or dry plant, and which would 

require millions of dollars of investment to become a going concern—has no (or negative) value 

in the market, and sharply limited value to the Reorganized Debtors.  The site comprises (a) 40 

acres of owned land, on which all work by any Lien Claimants was performed (the “Kingfisher 

Tract”), and (b) approximately 540 adjacent acres of leased land, appropriate for mining.  There 

are no mortgages on the Kingfisher Tract, and it is thus not part of the Prepetition Collateral; 

however, there are perfected security interests in the fixtures and personalty on the Kingfisher 

Tract as a result of valid and current UCC filings on all assets of the site’s owner, Reorganized 

Debtor Superior Silica Sands LLC. 

16. The Lien Claimants have asserted secured statutory liens in the following amounts 

for work performed at the Kingfisher Site: 

 $3,957,088.00 asserted by M&J for purportedly unpaid general contracting and other 
construction services purportedly beginning on or about May 1, 2018; 

                                                 
5 See Pownall Services, LLC v. Superior Silica Sands LLC et al., Adv. Pro. No. 19-50295; Market & Johnson, Inc. 
v. Superior Silica Sands LLC, et al., Adv. Pro. No. 19-50728;sSee also Pownall Services, LLC’s Objection to 
Debtors’ First Amended Joint Plan of Reorganization (Dkt. 466); Joinder and Objection of RB Scott Co., Inc. to 
Confirmation of First Amended Joint Plan of Reorganization (Dkt. 468); Objection of Market and Johnson, Inc.; 
Stout Excavating Grp. LLC; and A-1 Excavating Inc. to Debtors’ First Amended Joint Plan of Reorganization (Dkt. 
477). 
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 $1,017,778.20 asserted by TMT for purportedly unpaid services in connection with the 
construction of the Kingfisher Site—including programming and software, lighting 
panels, lane expansion packages, and additional motors and loadouts—that purportedly 
began on September 29, 2018; 

 $58,772.50 asserted by Cooper for purportedly unpaid subcontracting work beginning 
with a purportedly unpaid August 29, 2018 invoice; 

 $1,598,738.31 asserted by Pownall for purportedly unpaid design, construction, and 
maintenance services purportedly beginning in December 2018; 

 $834,345.50 asserted by Scott for purportedly unpaid equipment services purportedly 
beginning on November 13, 2018; and 

 $345,743.50 asserted by EnDeCo for purportedly unpaid subcontracted engineering 
services beginning no earlier than August 27, 2018. 

Wisconsin Claims 

17. The Debtors’ property in Wisconsin includes five wet plants (three of which are 

now idle) in Auburn, Thompson Hills, FLS, Church Road, and LP, and three dry plants (two of 

which are now idle) at New Auburn, Barron, and Arland.  The Debtors’ Wisconsin Plants were 

constructed for the purpose of mining northern white sand.  The proppant industry’s shift away 

from northern white sand resulted in many of the Debtors’ Wisconsin Plants no longer being 

profitable to operate and consequently becoming idle. 

18. The Lien Claimants have asserted secured statutory liens in the following amounts 

for work performed at the Wisconsin Plants: 

 $793,000.216 asserted by B&B for purportedly unpaid electrical contracting and 
maintenance purportedly beginning on March 15, 2019; 

 $68,376.25 asserted by Scott for purportedly unpaid equipment services purportedly 
beginning no earlier than December 5, 2018; 

 $712,157.37 asserted by A-17 for purportedly unpaid excavation services purportedly 
beginning on May 18, 2019; and 

                                                 
6 This amount reflects work done at both the San Antonio plant and the Wisconsin plants. 

7 Although the A-1 Claim asserts in the proof of claim form that $1,195,911.89 is the “[a]mount of the claim that is 
secured,” A-1 Claim at 2, the Claim for Mining Lien attached to the proof of claim concedes that out of that amount, 
only $712,157.37 is covered by the lien, because only that amount became due and payable no earlier than 60 days 
before the Claim for Mining Lien was filed.  A-1 Claim, Doc. 1 at 2 (citing Wis. Stat. §§ 779.35, 779.36(2)). 
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 $1,335,000.00 asserted by Midwest Frac in connection with Midwest Frac’s purchase 
rights under a July 25, 2014 Purchase Agreement that Debtors have purportedly 
breached. 

RELIEF REQUESTED 

19. By this Objection, the Reorganized Debtors seek the disallowance or reduction 

and/or the reclassification of the claims set forth on Exhibits A and B, attached hereto, pursuant to 

section 502(b) of the Bankruptcy Code and Rule 3007-1 of the Local Bankruptcy Rules for the 

District of Delaware for the reasons set forth below. 

BASIS FOR REQUESTED RELIEF 

A. Claims Improperly Classified 

20. All of the claims listed on Exhibit A hereto should be reclassified as Class 6 general 

unsecured claims under the Plan for the reasons set forth below: 

The Claims Related to the San Antonio Plant and Kosse Plant Are Junior to the Prepetition 
Liens and Thus Fully Unsecured 

21. Under Chapter 53 of the Texas Property Code, a statutory mechanic’s lien relates 

back to the time of “inception” of the mechanic’s lien, which is the “commencement of 

construction of improvements or delivery of materials to the land on which the improvements are 

to be located and on which the materials are to be used.”  Tex. Prop. Code Ann. § 53.124; see 

Diversified Mortg. Inv'rs v. Lloyd D. Blaylock Gen. Contractor, Inc., 576 S.W.2d 794, 800 (Tex. 

1978); Panorama Const., Inc. v. Farm Credit Servs. of Cent. Kansas, 733 F. Supp. 2d 748, 753 

(N.D. Tex. 2010).  Notably, the lien “does not affect any lien, encumbrance, or mortgage on the 

land or improvement at the time of the inception of the mechanic's lien.”  Tex. Prop. Code Ann. § 

53.123.8  Consequently, Texas courts have interpreted the priority statutes as providing that a 

                                                 
8 Under the Texas Constitution, a mechanic’s lien is also self-executing but not priming.  See, e.g., Home Sav. Ass'n 
v. S. Union Gas Co., 486 S.W.2d 386, 392 (Tex. Civ. App. 1972) (no priority of M&M lien over lenders’ prior lien 
because M&M lien was constitutional, not statutory). 
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mechanic’s lien does not have priority over any previously recorded mortgages or deeds of trust  

except for priority with respect to improvements that “could be removed without material injury 

to the land and pre-existing improvements or to the improvements themselves.”  See, e.g., GCI 

GP, LLC v. Stewart Title Guar. Co., 290 S.W. 3d 287, 295 (Tex. App. 2009); see also First Nat’l 

Bank in Dallas v. Whirlpool Corp., 517 S.W.2d 262, 269 (Tex. 1974) (interpreting an older but 

analogous and substantially similar mechanic’s lien statute, stating this rule). 

22. Additionally, while Stout has asserted a mining lien pursuant to Chapter 56 of the 

Texas Property Code, such a lien, even if applicable here,9 provides no additional priority over the 

prior deeds of trust.  The relevant statute provides that “[t]he lien does not affect an encumbrance 

that attached to land or a leasehold before the lien's inception,” and that the only part of the mining 

lien that can take priority is “[t]he lien on material, machinery, supplies, or a specific 

improvement.”  Tex. Prop. Code Ann. § 56.004.  As such, even if any Lien Claimants could assert 

mining liens on any of the property at the San Antonio Plant or Kosse Plant, the mining liens do 

not allow the Lien Claimants to prime the deeds of trust to any greater extent than do the 

mechanic’s liens.  See In re Cornerstone E & P Co., L.P., 436 B.R. 830, 839 (Bankr. N.D. Tex.), 

supplemented, 436 B.R. 865 (Bankr. N.D. Tex. 2010) (stating that a mineral contractor’s lien does 

not impact or take priority over a lien that was perfected prior to the inception of the mineral lien 

under Texas or Oklahoma law). 

23. As noted above, the Debtors recorded all Prepetition Lien documents securing the 

Prepetition Funded Debt on the property at the Kosse Plant and at the San Antonio Plant on a series 

of dates ending no later than June 30, 2017.  Based on the relevant Lien Claimants’ own filings, 

                                                 
9 Chapter 56 of the Texas Property Code provides for liens related to “mineral activities.”  Tex. Prop. Code Ann. § 
56.001.  Sand is not part of a property’s mineral estate as a matter of Texas Law.  Moser v. U.S. Steel Corp., 676 
S.W.2d 99, 101–02 (Tex. 1984).  The Debtors are not aware of any decision holding that suppliers of labor or 
services in respect of sand excavation come within the ambit of Chapter 56.   
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none of the work relating to any of the existing liens asserted on the properties at the San Antonio 

Plant or Kosse Plant commenced before November 2017.  The Lien Claimants’ purported liens at 

these properties are therefore subsequent in time to the Prepetition Liens on the Prepetition 

Collateral, which was insufficient to repay in full the Second Lien Notes.  As a result, the Lien 

Claimants’ purportedly secured claims are wholly unsecured at the Kosse Plant and San Antonio 

Plant, except to the extent of any specifically identified removable improvements.   

24. The Debtors are not aware of any assertion, or any basis to assert, that any of the 

property purportedly subject to a lien at the relevant sites is classifiable as a removable 

improvement or otherwise subject to any argument that the liens provided in Chapter 53 and 

Chapter 56 could prime the Prepetition Liens.  Consequently, all claimed amounts asserted by the 

Lien Claimants in connection with work performed at the San Antonio Plant and Kosse Plant are 

fully unsecured. 

25. Furthermore, the Debtors continue to explore, and reserve rights to assert, claims 

against M&J and Stout for deficient workmanship and contractual non-performance resulting in 

delays, deficiencies, and damage at the Kosse Plant and San Antonio Plant, including the June 21, 

2019 levee breach that caused the months-long shutdown of the San Antonio Plant.  The Debtors 

have provided notice of this reservation of rights to M&J and Stout in connection with the 

adversary proceedings brought by those entities against the Debtors.10  Under the terms of the Plan, 

the Reorganized Debtor, in its sole discretion, may withhold any amounts sought under these 

claims from against any distributions to M&J and Stout required by the Plan.  See Second 

Amended Joint Plan of Reorganization (Dkt. 682) at 51. 

                                                 
10 See Market & Johnson, Inc. v. Superior Silica Sands LLC, et al., Adv. Pro. No. 19-50728; Stout Excavating Grp. 
LLC v. Superior Silica Sands LLC, et al., Adv. Pro. No. 19-50729. 
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The Claims Related to the Properties at the Wisconsin Plants Are Fully Unsecured 

26. Under Wisconsin law, a statutory construction lien shall only “be prior to any lien 

which originates subsequent to the visible commencement in place of the work.”  Wis. Stat. Ann. 

§ 779.01 (emphasis added).  Therefore, statutory construction liens do not take priority over 

previously recorded deeds of trust.  As noted above, the Debtors recorded deeds of trust to secure 

the Prepetition Funded Debt on the Wisconsin plants on April 17, 2017.  None of the work relating 

to any of the construction liens asserted on the properties at the Wisconsin Plants—by B&B and 

Scott—began before 2018.  Thus, B&B and Scott’s liens are junior to the Prepetition Liens and 

have no value, making the claims fully unsecured.. 

27. Midwest Frac asserts an interest in the Debtors’ mine in Barron County, WI, in the 

amount of $1,335,000, which it calculates as the value of the property it has the right to repurchase 

from the Debtors due to the Debtors’ default under a July 25, 2014 purchase agreement.  In other 

words, Midwest Frac does not assert a statutory lien but rather a form of property interest 

supposedly arising from a contractual agreement. This claim is unavailing for many reasons.  First, 

the Debtors are unable to locate any controlling Wisconsin authority that supports Midwest Frac’s 

argument that this contractual repurchase right creates a property interest at all, rather than a 

routine contractual promise which, of course, would be a general unsecured claim.  Furthermore, 

even if Midwest Frac’s repurchase right did create a property interest, Midwest Frac failed to file 

the purchase agreement as evidence of such interest or otherwise take any other actions that would 

have provided actual or constructive notice to a later creditor seeking to record a deed on the 

property.  Thus, Midwest Frac’s purported repurchase right is not secured by any lien on Debtors’ 

property that is senior to the Prepetition Liens, and its claim is fully unsecured. 

28. A-1 asserts a mining lien under Wis. Stat. Ann. § 779.35 in the amount of 

$712,157.37, on all mining-related personal property in Wisconsin as well as all mining-related 
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real property and improvements in the state, for purportedly unpaid excavation services 

purportedly beginning on May 18, 2019.  A-1, however, ignores the limits of this statute, which 

only creates a mining lien that “take[s] precedence of all other debts, judgments, decrees, liens or 

mortgages against the employer” “for the wages due” to the claimant.  Wis. Stat. Ann. § 779.35 

(emphases added).  There is no governing Wisconsin authority, from any time since the statute’s 

enactment, providing that the statute may be extended to nonemployees such as independent 

contractors.  As A-1 performed its work as an independent contractor and not as an employee of 

the Debtors, and is not owed wages by the Debtors, Section 779.35 does not give A-1 a statutory 

lien.  The applicability of the mining lien statute only to mine employees is consistent with the 

treatment of other statutory liens in Wisconsin; the only other statutory liens that are afforded a 

superior right over “other debts, judgments, decrees, liens or mortgages” are wage liens under 

Chapter 109 of the Wisconsin Statutes, which are available only to employees.  See id. § 109.09.  

Because A-1 has no basis for a statutory lien against the Debtors’ Wisconsin properties, its claim 

is fully unsecured. 

B. Claims to Be Reclassified Based on Kingfisher Property Value 

29. All of the claims listed on Ex. B hereto should be reclassified as Class 6 general 

unsecured claims, for the reasons set forth below: 

30. Under Oklahoma law, “[a]ny person who shall, under oral or written contract with 

the owner of any tract or piece of land, perform labor, furnish material or lease or rent equipment 

used on said land . . . shall have a lien upon the whole of said tract or piece of land, the buildings 

and appurtenances in an amount inclusive of all sums owed to the person at the time of the lien 

filing . . . .”  Okla. Stat. Ann. tit. 42, § 141.  Therefore, given the absence of mortgages in favor of 

the Prepetition Funded Debt, and assuming the Lien Claimants’ liens are otherwise valid (which 

the Debtors do not concede), the Lien Claimants’ liens may be secured to the extent of the value 
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of the Kingfisher Tract, and its buildings and appurtenances, in respect of which they allegedly 

supplied goods and/or services.  Notably, the statutory liens, even if valid, do not attach to, and 

would in any event be junior liens on, the personalty perfected by the UCC-1s in favor of the 

Prepetition Funded Debt, which were recorded prior to the date that any Lien Claimant began work 

at the Kingfisher Site.  Thus, any removable equipment of value at the Kingfisher Site (to the 

extent there is any) cannot constitute collateral that is subject to any liens by the Lien Claimants.  

The only property on which the Lien Claimants may assert liens is the 40-acre owned Kingfisher 

Tract and the buildings and appurtenances that constitute the partially constructed dry plant 

thereon. 

31. However, the value of such property is de minimus at most.  The Kingfisher Site is 

not currently a going concern, as the dry plant is neither finished nor functional, and no 

construction has begun on the wet plant.  Waughtal Decl. ¶¶ 13–14.  The property has de minimus 

or even negative market value, given that the already poor market dynamics that existed in the frac 

sand industry as of the Petition Date have only declined further since the Reorganized Debtors’ 

emergence from bankruptcy.  The frac sand market is already severely oversupplied, and the 

SCOOP/STACK basin in Oklahoma that the Kingfisher Site was designed to service is seeing 

limited actual and forecasted drilling activity along with a significant oversupply of sand in the 

basin.  Id. ¶ 13.   

32. This property also has limited value to the Reorganized Debtors, given the lack of 

any business case to mine at the Kingfisher Site and the unlikelihood that in the short term the 

market will move dramatically enough that mining at Kingfisher Site becomes economical.  Id.  

Even then, it would require an estimated $20 million to complete the Kingfisher Site.  Id. ¶ 14.  

The only value of the Kingfisher Site is the slight head start, if any, that the partially constructed 
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plant would provide the Reorganized Debtors in the future if they ever decided to mine on the 

adjacent mineable parcel.  However, preserving that remote option already requires the 

Reorganized Debtors to expend meaningful carrying costs (including taxes, insurance, and 

minimum royalty payments) in connection with the ownership of the Kingfisher Tract.  Id.   

33. Due to these considerations, the Reorganized Debtors’ good-faith estimate is the 

owned land, buildings, and appurtenances at the Kingfisher Site altogether have de minimus or 

even negative value.  Id. 

34. The Debtors’ expert’s previous estimations of value of the Kingfisher Site do not 

affect this conclusion.  In the context of the dispute with the Creditors Committee at confirmation 

of the Debtors’ Plan concerning the valuation of the Debtors’ entire enterprise, the Debtors’ 

valuation expert roughly valued a unified “Kingfisher” at $6-9 million.  Id. ¶ 15.  This was an 

admittedly basic calculation (discounting costs incurred of $15 million by 40%–60%) designed to 

err in favor of overvaluing Kingfisher Site in the context of demonstrating that, even so, the 

Debtors’ total enterprise value could not exceed the secured debt.  Id.  In addition, the foregoing 

was a “going-concern sale” valuation, but given the lack of current and forecasted demand and 

significant oversupply of sand in the basin, the sale of the property at the stated “going-concern 

sale” valuation is highly doubtful.  Id.  The The Court recognized the likely absence of a willing 

buyer of the unfinished Kingfisher facility even in the market environment prevailing in December 

2019.  See Confirmation Opinion at 13.  Moreover, any assertion by the Lien Claimants that the 

$6–9 million figure is the value of their collateral is mixing apples with oranges.  There, the Court 

was hypothesizing a buyer of a unified Kingfisher Site, whereas here, the Lien Claimants’ liens 

would not attach to, among other things, the leasehold constituting all of the adjacent mineable 

acreage—and for which the Reorganized Debtors hold a mining permit—or to any personalty 
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located on the owned parcel.  In sum, the Debtors’ expert’s valuation for confirmation purposes 

does not reflect a market value for the allegedly liened property.  Id. 

35. Further, the Debtors’ advisors also asserted that, even in the substantially better 

market environment of late 2019, the liquidation value of Kingfisher Site as a whole may be as 

low as $400,000.  Waughtal Decl. ¶ 16.  The Court previously assessed this low-end valuation and 

saw no reason to disturb it.  See Confirmation Opinion at 16.  Now even this valuation is old and 

the market has significantly degraded.  Waughtal Decl. ¶ 16.  And this valuation again makes no 

distinction between those portions of Kingfisher Site that could be subject to the asserted liens and 

those that are not—including removable personalty like equipment.  Updating the liquidation 

analysis to the current date, and looking only to the property possibly subject to the asserted liens, 

the net liquidation value of such property is likely de minimus or even negative.  Id. 

36. Consequently, the Lien Claimants’ claims should be re-characterized as fully 

unsecured.11  However, without conceding the validity of the claims in issue, or that there is any 

value in relation to the Kingfisher Site to be distributed, the Debtors are amenable to satisfying 

these claims through a payment of $100,000 that is distributed on a pro rata basis among the Lien 

Claimants.   

37. Moreover, there is no purpose to spending time, money, and effort debating whether 

the allegedly liened property may be worth more than $100,000.  In the event the Court concludes 

that the Lien Claimants’ secured claims have a value substantially in excess of $100,000, the 

Reorganized Debtors will turn over the Kingfisher Tract in satisfaction of such claims.  See Second 

Amended Joint Plan of Reorganization (Dkt. 682) at 23 (secured claims may be satisfied by 

                                                 
11 Additionally, TMT’s claim should be disallowed to the extent that TMT asserts that the lien covers the leased 
acreage, as TMT has not performed any work on that land, and that land is not part of the “tract or piece” of land 
owned by the Debtors.  Waughtal Decl. ¶ 12.  Consequently, there is no statutory basis for TMT’s lien to cover the 
leased acreage. 
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payment in cash or return of collateral).  No special valuation proceeding is needed, nor is any 

purpose served by certain of the claimants’ adversary proceedings and other contested matters.  

The question whether any secured claim value exists should be settled through the instant claims 

objection process. 

RESPONSES TO THE OBJECTION 

38. Filing and Service of Responses:  To contest the Objection, a Lien Claimant must 

file and serve a written response to the Objection (a “Response”) so that it is actually received by 

the Clerk of the Bankruptcy Court and the parties in the following paragraph no later than 4:00 

PM (ET) on September 10, 2020 (the “Response Deadline”).  A Lien Claimant should carefully 

review the Proposed Order, attached hereto as Exhibit D.  A hearing to consider this Objection 

will be held on October 8, 2020 at 10:00 AM (ET) (the “Hearing”) before the Honorable Karen 

B. Owens, United States Bankruptcy Judge. 

39. The Response must be filed and served via email upon the following entities at the 

following addresses: (a) Office of the Clerk of the United States Bankruptcy Court; (b) Richards, 

Layton & Finger, P.A., Attn: Russell C. Silberglied, Esq. (silberglied@rlf.com) and Zachary I. 

Shapiro, Esq. (shapiro@rlf.com); and (c) Latham & Watkins LLP, Attn: Keith A. Simon, Esq. 

(keith.simon@lw.com), Blake Denton, Esq. (blake.denton@lw.com), Hugh Murtagh, Esq. 

(hugh.murtagh@lw.com), and Sid Nadkarni, Esq. (sid.nadkarni@lw.com).   

40. Timely Response Required; Hearing; Replies:  If a Response is properly and timely 

filed and served in accordance with the above procedures, the Reorganized Debtors will endeavor 

to reach a consensual resolution with the Lien Claimant.  If a consensual resolution is not reached, 

the Court will conduct a hearing with respect to the Objection and the Response at the Hearing, or 

such other date and time as the Lien Claimant may be notified.  Only Responses made in writing 

and timely filed and received will be considered by the Court at any such hearing.   
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41. Adjournment of Hearing:  The Reorganized Debtors reserve the right to adjourn the 

hearing on this Objection.  In the event that the Reorganized Debtors so adjourn the hearing, they 

will state that the hearing on this Objection and/or the Response has been adjourned on the agenda 

for the hearing on this Objection, which agenda will be served on the Lien Claimant. 

RESERVATION OF RIGHTS 

42. The Reorganized Debtors hereby reserve the right to object in the future to the 

Claim on any grounds and to amend, modify, and/or supplement this Objection.  

CONCLUSION 

43. For the above reasons, the Reorganized Debtors respectfully request that this Court 

grant an order, substantially in the form of the Proposed Order, that disallows the secured claims 

asserted by the Lien Claimants, or re-characterizes them in whole or in part as unsecured, except 

as otherwise conceded in this Objection. 
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Dated:  August 27, 2020 
Wilmington, Delaware 

/s/  David T. Queroli       

RICHARDS, LAYTON & FINGER, P.A. 
 
John H. Knight (No. 3848) 
Russell C. Silberglied (No. 3462) 
Paul N. Heath (No. 3704) 
Zachary I. Shapiro (No. 5103) 
Brett M. Haywood (No. 6166) 
David T. Queroli (No. 6318) 
One Rodney Square 
920 North King Street 
Wilmington, DE 19801 
Telephone: (302) 651-7700 
Facsimile: (302) 651-7701 
E-mail: knight@rlf.com 
             silberglied@rlf.com 
             heath@rlf.com 
             shapiro@rlf.com      
             haywood@rlf.com 
            queroli@rlf.com 
 
- and -   
 
LATHAM & WATKINS LLP 
 
George A. Davis (admitted pro hac vice)  
Keith A. Simon (admitted pro hac vice)  
Blake T. Denton (admitted pro hac vice)  
Hugh K. Murtagh (admitted pro hac vice)  
Sid Nadkarni (admitted pro hac vice)  
885 Third Avenue  
New York, New York 10022 
Telephone: (212) 906-1200 
Facsimile: (212) 751-4864 
E-mail: george.davis@lw.com 
             keith.simon@lw.com     
             blake.denton@lw.com     
      hugh.murtagh@lw.com 
             sid.nadkarni@lw.com 
 
Counsel for the Reorganized Debtors 
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PLEASE CAREFULLY REVIEW THIS OBJECTION AND THE ATTACHMENTS  
HERETO TO DETERMINE WHETHER THIS OBJECTION AFFECTS YOUR CLAIM.  

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

------------------------------------------------------------ 
In re: 
 
EMERGE ENERGY SERVICES LP,  
 
  Reorganized Debtor.1 
 
 
------------------------------------------------------------ 

x 
: 
: 
: 
: 
: 
: 
: 
x 

 
Chapter 11 
 
Case No. 19-11563 (KBO) 
 
 
Obj. Deadline: September 10, 2020 at 4:00 p.m. (ET)   
Hearing Date: October 8, 2020 at 10:00 a.m. (ET)  

NOTICE OF OMNIBUS OBJECTION AND HEARING 

PLEASE TAKE NOTICE that, on August 27, 2020, the reorganized debtor in the above-

captioned case (the “Reorganized Debtor”) filed the Reorganized Debtors’ First (Substantive) 

Omnibus  Objection to, or Motion to Reclassify, Purported Secured Claims (the “Objection”) with 

the United States Bankruptcy Court for the District of Delaware (the “Court”).  Your claim(s) may 

be disallowed, reduced and/or reclassified as a result of the Objection.  Therefore, you should 

read the attached Objection carefully.      

PLEASE TAKE FURTHER NOTICE THAT YOUR SUBSTANTIVE RIGHTS 

MAY BE AFFECTED BY THE OBJECTION AND BY ANY FURTHER CLAIM 

OBJECTION THAT MAY BE FILED BY THE REORGANIZED DEBTOR OR 

OTHERWISE.  THE RELIEF SOUGHT HEREIN IS WITHOUT PREJUDICE TO THE 

REORGANIZED DEBTOR’S RIGHT TO PURSUE FURTHER OBJECTIONS AGAINST 

                                                 
1  The Reorganized Debtor in this case, along with the last four digits of the Reorganized Debtor’s 
federal tax identification number, is Emerge Energy Services LP (2937).  The Reorganized Debtor’s address 
is 6500 West Freeway, Suite 800, Fort Worth, Texas 76116. 
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YOUR CLAIM(S) SUBJECT TO THE OBJECTION IN ACCORDANCE WITH 

APPLICABLE LAW AND APPLICABLE ORDERS OF THIS COURT. 

PLEASE TAKE FURTHER NOTICE that if the holder of a claim that is the subject of the 

Objection wishes to respond to the Objection, the holder must file a written response with:  (i) Office 

of the Clerk of the United States Bankruptcy Court for the District of Delaware, 824 North Market 

Street, 3rd Floor, Wilmington, Delaware 19801; and (ii) Latham & Watkins LLP, 885 Third Avenue, 

New York, New York, 10022  (Attn: Keith A. Simon, Esq. (keith.simon@lw.com), Blake Denton, 

Esq. (blake.denton@lw.com), Hugh Murtagh, Esq. (hugh.murtagh@lw.com), and Sid Nadkarni, 

Esq. (sid.nadkarni@lw.com)); and (iii) Richards, Layton & Finger, P.A., One Rodney Square, 920 

North King Street, Wilmington, Delaware 19801 (Attn: Russell C. Silberglied, Esq. 

(silberglied@rlf.com)); so as to be received on or before September 10, 2020 at 4:00 p.m. 

(prevailing Eastern Time). 

PLEASE TAKE FURTHER NOTICE that responses to the Objection must contain, at 

minimum, the following: (a) a caption setting forth the name of the Court, the above-referenced case 

number and the title of the Objection to which the response is directed; (b) the name of the claimant, 

his/her/its claim number, and a description of the basis for the amount of the claim; (c) the specific 

factual basis and supporting legal argument upon which the claimant will rely in opposing this 

Objection; (d) any supporting documentation, to the extent it was not included with the proof of 

claim previously filed with the clerk or claims agent, upon which the claimant will rely to support 

the basis for and amounts asserted in the proof of claim; and (e) the name, address, email address, 

telephone number, and fax number of the person(s) (which may be the claimant or the claimant’s 

legal representative) with whom counsel for the Reorganized Debtor should communicate with 

respect to the claim or the Objection and who possesses authority to reconcile, settle, or otherwise 

resolve the Objection to the disputed claim on behalf of the claimant. 
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 PLEASE TAKE FURTHER NOTICE that if no response to the Objection is timely filed and 

received in accordance with the above procedures, an order may be entered sustaining the Objection 

without further notice or a hearing.  If a response is properly filed, served and received in accordance 

with the above procedures and such response is not resolved, a hearing to consider such response 

and the Objection will be held before The Honorable Karen B. Owens, United States Bankruptcy 

Judge for the District of Delaware, at the Court, 824 North Market Street, 6th Floor, Courtroom 3, 

Wilmington, Delaware 19801 on October 8, 2020 at 10:00 a.m. (prevailing Eastern Time).  Only 

a response made in writing and timely filed and received will be considered by the Court at the 

hearing. 

IF YOU FAIL TO RESPOND IN ACCORDANCE WITH THIS NOTICE, THE 

BANKRUPTCY COURT MAY SUSTAIN THE OBJECTION WITHOUT FURTHER 

NOTICE OR HEARING. 
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Dated: August 27, 2020  
Wilmington, Delaware 

/s/ David T. Queroli                           

RICHARDS, LAYTON & FINGER, P.A. 
 
John H. Knight (No. 3848) 
Russel C. Silberglied (No. 3462) 
Paul N. Heath (No. 3704) 
Zachary I. Shapiro (No. 5103) 
Brett M. Haywood (No. 6166) 
David T. Queroli (No. 6318)  
One Rodney Square 
920 North King Street 
Wilmington, DE  19801 
Telephone:  (302) 651-7700 
Facsimile:  (302) 651-7701 
E-mail:  knight@rlf.com                   
              silberglied@rlf.com 
              heath@rlf.com 
              shapiro@rlf.com 
       haywood@rlf.com 
              queroli@rlf.com 
        
    
- and -   
 
LATHAM & WATKINS LLP 
  
George A. Davis (admitted pro hac vice) 
Keith A. Simon (admitted pro hac vice) 
Hugh K. Murtagh (admitted pro hac vice)   
Liza L. Burton (admitted pro hac vice) 
885 Third Avenue 
New York, New York 10022 
Telephone:  (212) 906-1200 
Facsimile:  (212) 751-4864 
E-mail: george.davis@lw.com  
             keith.simon@lw.com 
             hugh.murtagh@lw.com 
             liza.burton@lw.com   

        
Counsel for the Reorganized Debtor  
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Exhibit A – Secured Claims Improperly Classified 

 
Name of Claimant Claim No. Secured 

Claim 

Amount 

Claim 

Classification 

Status 

Modified 

Classification 

Status 

Reason for Reclassification 

A-1 Excavating, Inc. 291 $712,157.37 Secured General 

Unsecured  

The Wisconsin statute cited by this claimant as 

purportedly providing for a mining lien does not apply 

to independent contractors such as this claimant.  Wis. 

Stat. Ann. § 779.35.  The claim should be reclassified 

as fully unsecured. 

Anchor Technical 

Services, LLC 

367 $15,571.76 Secured General 

Unsecured  

Under Texas law, a statutory mechanic’s lien relates 

back only to the “commencement of construction of 

improvements or delivery of materials to the land on 

which the improvements are to be located and on 

which the materials are to be used.”  Tex. Prop. Code 

Ann. § 53.124.  Due to the date at which work 

commenced, the statutory liens are junior to 

prepetition liens that fully encumber the collateral 

properties.  Mechanic’s liens in Texas can only prime 

removable improvements on the land, and Debtors are 

not aware of any remaining removable improvements 

on the land applicable to this claimant.  The claim 

should be reclassified as fully unsecured. 

B and B Electric Inc. 258 $793,000.21 Secured General 

Unsecured  

Under Wisconsin law, a statutory construction lien 

shall only “be prior to any lien which originates 

subsequent to the visible commencement in place of 

the work.”  Wis. Stat. Ann. § 779.01.  And under 

Texas law, a statutory mechanic’s lien relates back 

only to the “commencement of construction of 

improvements or delivery of materials to the land on 

which the improvements are to be located and on 

which the materials are to be used.”  Tex. Prop. Code 

Ann. § 53.124.  Due to the date at which work 

commenced, the statutory liens are junior to 

prepetition liens that fully encumber the collateral 

properties in both Wisconsin and Texas.  Additionally, 

mechanic’s liens in Texas can only prime removable 

improvements on the land, and Debtors are not aware 

of any remaining removable improvements on the land 
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Name of Claimant Claim No. Secured 

Claim 

Amount 

Claim 

Classification 

Status 

Modified 

Classification 

Status 

Reason for Reclassification 

applicable to this claimant.  The claim should be 

reclassified as fully unsecured. 

Cooper Engineering 

Company, Inc. 

285 $43,722.50 

(relating to 

work done in 

San Antonio) 

Secured General 

Unsecured  
Under Texas law, a statutory mechanic’s lien relates 

back only to the “commencement of construction of 

improvements or delivery of materials to the land on 

which the improvements are to be located and on 

which the materials are to be used.”  Tex. Prop. Code 

Ann. § 53.124.  Due to the date at which work 

commenced, the statutory liens are junior to 

prepetition liens that fully encumber the collateral 

properties.  Mechanic’s liens in Texas can only prime 

removable improvements on the land, and Debtors are 

not aware of any remaining removable improvements 

on the land applicable to this claimant.  The claim 

should be reclassified as fully unsecured. 

Engineered Software 

Products, Inc. 

348 $332,032.62 Secured General 

Unsecured  
Under Texas law, a statutory mechanic’s lien relates 

back only to the “commencement of construction of 

improvements or delivery of materials to the land on 

which the improvements are to be located and on 

which the materials are to be used.”  Tex. Prop. Code 

Ann. § 53.124.  Due to the date at which work 

commenced, the statutory liens are junior to 

prepetition liens that fully encumber the collateral 

properties.  Mechanic’s liens in Texas can only prime 

removable improvements on the land, and Debtors are 

not aware of any remaining removable improvements 

on the land applicable to this claimant.  The claim 

should be reclassified as fully unsecured. 

H&K Electric, Inc. 254 $191,864.37 Secured General 

Unsecured 
Under Texas law, a statutory mechanic’s lien relates 

back only to the “commencement of construction of 

improvements or delivery of materials to the land on 

which the improvements are to be located and on 

which the materials are to be used.”  Tex. Prop. Code 

Ann. § 53.124.  Due to the date at which work 

commenced, the statutory liens are junior to 

prepetition liens that fully encumber the collateral 

properties.  Mechanic’s liens in Texas can only prime 
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Name of Claimant Claim No. Secured 

Claim 

Amount 

Claim 

Classification 

Status 

Modified 

Classification 

Status 

Reason for Reclassification 

removable improvements on the land, and Debtors are 

not aware of any remaining removable improvements 

on the land applicable to this claimant.  The claim 

should be reclassified as fully unsecured. 

Market and Johnson, 

Inc. 

298 $4,850,087.00 

(relating to 

work done in 

San Antonio) 

Secured General 

Unsecured  

Under Texas law, a statutory mechanic’s lien relates 

back only to the “commencement of construction of 

improvements or delivery of materials to the land on 

which the improvements are to be located and on 

which the materials are to be used.”  Tex. Prop. Code 

Ann. § 53.124.  Due to the date at which work 

commenced, the statutory liens are junior to 

prepetition liens that fully encumber the collateral 

properties.  Mechanic’s liens in Texas can only prime 

removable improvements on the land, and Debtors are 

not aware of any remaining removable improvements 

on the land applicable to this claimant.  The claim 

should be reclassified as fully unsecured. 

Midwest Frac and Sands 

LLC 

293 $1,335,000.00 Secured General 

Unsecured 

Midwest Frac’s purported contractual repurchase right 

did not create a property interest that arose as of the 

date of the contract or at any time prior to its first 

notice of default on February 22, 2019—well after the 

recording of deeds of trust that fully encumber the 

purported collateral property.  Midwest Frac also did 

not file the purchase agreement as evidence of such 

interest, or otherwise take any other actions that would 

have provided actual or constructive notice to a later 

creditor seeking to record a deed on the property. 

Midwest Frac’s claim should therefore be reclassified 

as fully unsecured. 

Pownall Services LLC 251 $380,054.73 

(relating to 

work done in 

Kosse) 

Secured General 

Unsecured 

Under Texas law, a statutory mechanic’s lien relates 

back only to the “commencement of construction of 

improvements or delivery of materials to the land on 

which the improvements are to be located and on 

which the materials are to be used.”  Tex. Prop. Code 

Ann. § 53.124.  Due to the date at which work 

commenced, the statutory liens are junior to 

prepetition liens that fully encumber the collateral 
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Claim 

Amount 

Claim 

Classification 

Status 

Modified 

Classification 

Status 

Reason for Reclassification 

properties.  Mechanic’s liens in Texas can only prime 

removable improvements on the land, and Debtors are 

not aware of any remaining removable improvements 

on the land applicable to this claimant.  The claim 

should be reclassified as fully unsecured. 

RB Scott Company, Inc. 252 $68,376.25 

(relating to 

work done in 

Wisconsin) 

Secured General 

Unsecured 

Under Wisconsin law, a statutory construction lien 

shall only “be prior to any lien which originates 

subsequent to the visible commencement in place of 

the work.”  Wis. Stat. Ann. § 779.01.  Due to the date 

at which work commenced, the lien is junior to 

prepetition liens that fully encumber the collateral 

properties.  The amount of money in the claim 

purportedly secured by property in Wisconsin should 

be reclassified as fully unsecured. 

Stout Excavating Group 

LLC 

346 $3,274,933.93 Secured General 

Unsecured 

Under Texas law, a statutory mechanic’s lien relates 

back only to the “commencement of construction of 

improvements or delivery of materials to the land on 

which the improvements are to be located and on 

which the materials are to be used.”  Tex. Prop. Code 

Ann. § 53.124.  Due to the date at which work 

commenced, the statutory liens are junior to 

prepetition liens that fully encumber the collateral 

properties.  Mechanic’s liens in Texas can only prime 

removable improvements on the land, and Debtors are 

not aware of any remaining removable improvements 

on the land applicable to this claimant.  The claim 

should be reclassified as fully unsecured. 

Texas Crane Services 429 $25,708.86 Secured General 

Unsecured  

Under Texas law, a statutory mechanic’s lien relates 

back only to the “commencement of construction of 

improvements or delivery of materials to the land on 

which the improvements are to be located and on 

which the materials are to be used.”  Tex. Prop. Code 

Ann. § 53.124.  Due to the date at which work 

commenced, the statutory liens are junior to 

prepetition liens that fully encumber the collateral 

properties.  Mechanic’s liens in Texas can only prime 

removable improvements on the land, and Debtors are 

Case 19-11563-KBO    Doc 876-2    Filed 08/27/20    Page 5 of 6



Name of Claimant Claim No. Secured 

Claim 

Amount 

Claim 

Classification 

Status 
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Classification 

Status 

Reason for Reclassification 

not aware of any remaining removable improvements 

on the land applicable to this claimant.  The claim 

should be reclassified as fully unsecured. 

TMT Solutions Inc. 248 $1,197,432.12 

(relating to 

work done in 

San Antonio) 

Secured General 

Unsecured  

Under Texas law, a statutory mechanic’s lien relates 

back only to the “commencement of construction of 

improvements or delivery of materials to the land on 

which the improvements are to be located and on 

which the materials are to be used.”  Tex. Prop. Code 

Ann. § 53.124.  Due to the date at which work 

commenced, the statutory liens are junior to 

prepetition liens that fully encumber the collateral 

properties.  Mechanic’s liens in Texas can only prime 

removable improvements on the land, and Debtors are 

not aware of any remaining removable improvements 

on the land applicable to this claimant.  The claim 

should be reclassified as fully unsecured. 

3B Dozer Service, LLC 240 $432,747.33 Secured General 

Unsecured  
Under Texas law, a statutory mechanic’s lien relates 

back only to the “commencement of construction of 

improvements or delivery of materials to the land on 

which the improvements are to be located and on 

which the materials are to be used.”  Tex. Prop. Code 

Ann. § 53.124.  Due to the date at which work 

commenced, the statutory liens are junior to 

prepetition liens that fully encumber the collateral 

properties.  Mechanic’s liens in Texas can only prime 

removable improvements on the land, and Debtors are 

not aware of any remaining removable improvements 

on the land applicable to this claimant.  The claim 

should be reclassified as fully unsecured. 
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Exhibit B – Claims To Be Re-Classified In Part Due to Collateral Value 
 

 

Name of Claimant Claim 

No. 

Secured Claim 

Amount 

Claim 

Classification 

Status 

Modified Classification 

Status 

Reason for Modification 

Cooper Engineering Company, Inc. 285 $58,772.50 Secured General unsecured The unencumbered collateral property in 

Kingfisher, OK securing this claim—a 40-

acre tract of owned land and the buildings and 

appurtenances on the land—has no market 

value.  See Exhibit C.  The claim should be 

reclassified as a general unsecured claim.  

EnDeCo Engineers, Inc. 287 $345,743.50 Secured General unsecured The unencumbered collateral property in 

Kingfisher, OK securing this claim—a 40-

acre tract of owned land and the buildings and 

appurtenances on the land—has no market 

value.  See Exhibit C.  The claim should be 

reclassified as a general unsecured claim.  

Market and Johnson, Inc. 298 $3,957,088.00 Secured General unsecured The unencumbered collateral property in 

Kingfisher, OK securing this claim—a 40-

acre tract of owned land and the buildings and 

appurtenances on the land—has no market 

value.  See Exhibit C.  The claim should be 

reclassified as a general unsecured claim.  

Pownall Services LLC 251 $1,598,738.31 Secured General unsecured The unencumbered collateral property in 

Kingfisher, OK securing this claim—a 40-

acre tract of owned land and the buildings and 

appurtenances on the land—has no market 

value.  See Exhibit C.  The claim should be 

reclassified as a general unsecured claim.  

RB Scott Company, Inc. 252 $834,345.50 Secured General unsecured The unencumbered collateral property in 

Kingfisher, OK securing this claim—a 40-

acre tract of owned land and the buildings and 

appurtenances on the land—has no market 

value.  See Exhibit C.  The claim should be 

reclassified as a general unsecured claim.  

TMT Solutions Inc. 248 $1,197,432.12 Secured General unsecured The unencumbered collateral property in 

Kingfisher, OK securing this claim—a 40-

acre tract of owned land and the buildings and 

appurtenances on the land—has no market 

value.  See Exhibit C.  The claim should be 

reclassified as a general unsecured claim.  
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 )  
In re: ) Chapter 11 
 )  
 ) Case No. 19-11563 (KBO) 
EMERGE ENERGY SERVICES, LP,                        )  
                                   )  Jointly Administered 
                              Debtor. 1 )  
 ) 
 ) 

 

DECLARATION OF SCOTT WAUGHTAL IN SUPPORT OF THE 
REORGANIZED DEBTORS’ OMNIBUS SUBSTANTIVE OBJECTION 

TO, OR MOTION TO RECLASSIFY, PURPORTED SECURED CLAIMS  

I, Scott Waughtal, declare as follows: 

1. I am the President, since April 2020, and Chief Operating Officer, since December 

2019, of Emerge Energy Services GP, LLC (“Emerge GP”).  

2. In my current role, I oversee the management of the day-to-day operations of 

Emerge GP and the other reorganized debtor entities (collectively, the “Debtors” or the 

“Reorganized Debtors”). 

3. The Debtors’ business is the mining, processing, and distribution of silica sand 

proppant, which is primarily used for the hydraulic fracturing (“fracking”) of oil and gas wells.  

The Debtors’ business had previously included plants in Wisconsin (the “Wisconsin Plants”), San 

Antonio, TX (the “San Antonio Plant”), Kosse, TX (the “Kosse Plant”), as well as a site in 

Kingfisher, OK (the “Kingfisher Site”) that the Debtors originally intended to develop into a 

nameplate 1.5 million-ton facility.  

                                                 
1 The Reorganized Debtor in this case, along with the last four digits of the Reorganized Debtor’s federal tax 
identification number, is Emerge Energy Services LP (2937).  The Reorganized Debtor’s address is 6500 West 
Freeway, Suite 800, Fort Worth, Texas 76116. 
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Debtors’ Prepetition Liens 

4. Prior to January 5, 2018, Debtor Emerge Energy Services LP (the “Partnership”) 

was guarantor, and Debtors Superior Silica Sands LLC (“SSS”) and Emerge Energy Services 

Operating LLC (“OpCo”) were borrowers (collectively with the Partnership, the “Debtor Loan 

Parties”), under both (a) a first lien revolving credit facility dated as of June 27, 2014 (the “First 

Lien Facility”), which amended and restated a May 14, 2013 Revolving Credit and Security 

Agreement, and (b) a second lien credit and security agreement dated as of April 12, 2017 (the 

“Prior Second Lien Facility”). 

5. Attached as Exhibit A are true and correct copies of first priority mortgages or 

deeds of trust recorded on the Debtor Loan Parties’ owned real property and fixtures, which 

secured the First Lien Facility.  These security interests were recorded on July 1, 2014 on property 

in Barron County, WI, July 3, 2014 on property in Robertson County, TX, September 23, 2014 

and December 21, 2015 on additional property in Barron County, WI, February 22, 2016 on 

property in Jackson County, WI, and June 30, 2017 on property in Bexar County, TX.   

6. To secure the First Lien Facility, the Debtor Loan Parties also on November 21, 

2017 filed amendments to continue UCC-1 financing statements that had first been recorded on 

May 14, 2013 (in connection with the Revolving Credit and Security Agreement executed the same 

day) on all assets of the Debtor Loan Parties.  These UCC-1 financing statements were timely 

continued, and ultimately assigned, on March 20, 2019, to HPS Investment Partners LLC (“HPS”), 

as successor to agent and collateral agent under the First Lien Facility.  Attached as Exhibit B are 

true and correct copies of these statements.  The first priority mortgages and UCC-1s (collectively, 

the “First Liens”) covered substantially all assets of the Debtors, including the real property, 

fixtures, and personalty composing the Wisconsin Plants, Kosse Plant, and San Antonio Plant. 
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7. To secure the Prior Second Lien Facility, second priority mortgages or deeds of 

trust were recorded on the Debtor Loan Parties’ owned real property and fixtures on April 17, 

2017, April 21, 2017, and June 30, 2017.  True and correct copies of these documents are attached 

as Exhibit C. 

8. To secure the Prior Second Lien Facility, the Debtor Loan Parties also recorded 

UCC-1 financing statements on all assets of the Debtor Loan Parties in April 2017.  Attached as 

Exhibit D are true and correct copies of these statements (and subsequent amendments thereto).  

The second priority mortgages and UCC-1s (collectively, the “Second Liens”) covered 

substantially all assets of the Debtors, including the real property, fixtures, and personalty 

composing the Wisconsin Plants, Kosse Plant, and San Antonio Plant. 

9. On January 5, 2018, the Partnership (a) amended and restated the First Lien Facility 

with a $75 million facility, as amended, and (b) refinanced the Prior Second Lien Facility in full 

with the proceeds of a new $215 million second lien note purchase agreement (the “Second Lien 

NPA”, and the notes issued thereunder the “Second Lien Notes”) among the Partnership as 

guarantor, OpCo and SSS, along with certain of their subsidiaries, as issuers, the noteholders party 

thereto, and HPS Investment Partners LLC (“HPS”) as notes agent and collateral agent.   

10. The First Lien Facility remained secured by the existing First Liens.  On January 5, 

2018, the Second Lien NPA and Second Lien Notes became secured by the existing Second Liens, 

which were expressly assigned, rather than novated, and explicitly continued from their dates of 

origination.  Attached as Exhibit E are the written amendments and assignments of the Second 

Liens.  And, on January 5, 2018, the UCC-1 financing statements recorded in connection with the 

Second Lien were amended and assigned to HPS as secured party, as reflected in the statements 

attached as Exhibit D.  
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San Antonio and Kosse Properties 

11. The Debtors’ operations in Texas include facilities in Kosse, TX, and San Antonio, 

TX.  The Debtors’ Kosse Plant combines a 1.6 million-ton wet plant with a nameplate 600,000-

ton dry plant.  The Debtors’ San Antonio Plant also combines wet and dry plant operations, 

although production has never reached close to its four million-ton nameplate capacity due to 

delays and complications—including a June 21, 2019 berm breach that resulted in a months-long 

stoppage of mining and wet plant operations—in ramping up the plant since the Debtors acquired 

the property in April 2017. 

Kingfisher Property 

12. In May 2018, the Debtors obtained a mine site in Kingfisher, Oklahoma (the 

“Kingfisher Site”), and began construction of a nameplate 1.5 million-ton sand facility.  The site 

comprises (a) 40 owned acres of land (the “Kingfisher Tract”), on which all work by any 

contractors was performed, and (b) approximately 540 adjacent acres of leased land for mining.  

There are no mortgages or deeds of trust on the Kingfisher Tract as part of the First Liens or Second 

Liens.  However, I am advised that the fixtures and personalty on the Kingfisher Tract are 

encumbered by the valid and current UCC filings on all assets of the Reorganized Debtors. 

13. After experiencing various challenges to their business, Debtors discontinued work 

on the Kingfisher Site in January 2019, leaving only a partially-finished and non-functioning dry 

plant on the Kingfisher Site.  The challenges to the Debtors’ business that precipitated the 

discontinuance of the Kingfisher project have only grown since that time.  Principally, the frac 

sand market continues to be severely oversupplied, and the SCOOP/STACK basin in Oklahoma 

that the Kingfisher Site was designed to service is seeing limited actual and forecasted drilling 

activity along with a significant oversupply of sand in the basin.  As such, there is no current 
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business case to complete a wet or dry plant at the Kingfisher Site or to otherwise invest further 

capital at the site, nor do I anticipate that there will be for the foreseeable future. 

14. The partially-constructed and long-mothballed buildings and appurtenances at the 

Kingfisher Site are not currently a functional dry plant, and no construction has begun on the wet 

plant.  The Debtors have previously estimated that an investment of at least $20 million would be 

necessary to make the Kingfisher Site an operational sand processing facility.  In addition, 

ownership of the Kingfisher Tract requires expenditure of meaningful carrying costs, including 

insurance, taxes, and minimum royalty payments.  Due to these considerations, the Reorganized 

Debtors’ good-faith estimate is that the owned land, buildings, and appurtenances at the Kingfisher 

Tract altogether have de minimus or even negative current market value. 

15. I am aware that the Debtors’ experts in the Debtors’ bankruptcy cases provided 

other data points for possible valuation for the Kingfisher Site, but I do not consider them relevant 

today.  In the context of the valuation dispute at confirmation of the Debtors’ plan of 

reorganization, the Debtors’ valuation expert roughly valued a unified “Kingfisher” at $6–9 

million, which was an admittedly basic calculation (discounting costs incurred of $15 million by 

40–60%) designed to err in favor of overvaluing the Kingfisher Site in the context of demonstrating 

that, even so, the Debtors’ total enterprise value could not exceed the secured debt.  In addition, 

the foregoing was a “going-concern sale” valuation of the Kingfisher Site, but given the lack of 

current and forecasted demand and significant oversupply of sand in the basin, the sale of the 

property at the stated “going-concern sale” valuation is highly doubtful.  Furthermore, the 

allegedly liened property does not constitute a going concern because, as I understand from 

discussions with counsel, the purported liens in issue would not attach to, among other things, the 

leasehold constituting all of the adjacent mineable acreage—and for which the Reorganized 
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Debtors hold a mining permit—or to any personalty located on the owned parcel.  In sum, the 

Debtors’ expert’s valuation for confirmation purposes does not reflect a market value for the 

allegedly liened property. 

16. Further, the Debtors’ advisors also asserted that, even in the substantially better 

market environment of late 2019, the liquidation value of the Kingfisher Site as a whole may be 

as low as $400,000.  Now this valuation is old, the market has significantly degraded and this 

valuation again makes no distinction between those portions of the Kingfisher Site that could be 

subject to the asserted liens and those that are not—including removable personalty, like 

equipment.  Updating the liquidation analysis to the current date, and looking only to the property 

possibly subject to the asserted liens, the net liquidation value of such property is likely de minimus 

or even negative. 

In accordance with 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing 

is true and correct. 

Executed on this 27th day of August, 2020. 

 

____________________________ 

Scott Waughtal 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

 )  

In re: ) Chapter 11 

 )  

 ) Case No. 19-11563 (KBO) 

EMERGE ENERGY SERVICES, LP,                        )  

                                   )  Jointly Administered 

                              Debtor. 1 )  

 ) 

 ) 
 

 

[PROPOSED] ORDER APPROVING REORGANIZED DEBTORS’ FIRST 

(SUBSTANTIVE) OMNIBUS OBJECTION TO, OR MOTION TO RECLASSIFY, 

PURPORTED SECURED CLAIMS 

This matter coming before the Court on the Debtors’ First (Substantive) Omnibus 

Objection to, or Motion to Reclassify, Purported Secured Claims (the “Objection”),2 filed by the 

above-captioned reorganized debtor (collectively, the “Debtors” or the “Reorganized Debtors”); 

the Court having reviewed the Objection and the Waughtal Declaration and having heard the 

statements of counsel regarding the relief requested in the Objection at the hearing (if any) before 

the Court (the “Hearing”); the Court having found that (i) the Court has jurisdiction over this 

matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order of Reference from 

the United States District Court for the District of Delaware, dated as of February 29, 2012, (ii) this 

is a core proceeding pursuant to 28 U.S.C. § 157(b), (iii) venue is proper before this Court pursuant 

to 28 U.S.C. §§ 1408 and 1409, (iv) notice of the Objection and the Hearing was sufficient under 

the circumstances, and (v) after due deliberation, the Court having determined that the relief 

                                                 
1  The Reorganized Debtor in this case, along with the last four digits of the Reorganized Debtor’s federal tax 

identification number, is Emerge Energy Services LP (2937).  The Reorganized Debtor’s address is 6500 West 

Freeway, Suite 800, Fort Worth, Texas 76116. 

2 Capitalized terms not otherwise defined herein have the meanings given to them in the Objection.  
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requested in the Objection is in the best interests of the Reorganized Debtors, their estates, and 

their creditors; and good and sufficient cause having been shown; 

IT IS HEREBY ORDERED THAT:  

1. The Objection is SUSTAINED as set forth herein. 

2. Any Response to the Objection not otherwise withdrawn, resolved, or 

adjourned is hereby overruled on the merits. 

3. The claims set forth on the attached Exhibit A are hereby reclassified to be 

Class 6 general unsecured claims, as set forth on Exhibit A; and 

4. The claims set forth on the attached Exhibit B are hereby reclassified to be 

Class 6 general unsecured claims, as set forth on Exhibit B. 

5. The objection by the Reorganized Debtors to the proofs of claim addressed 

in the Objection, Exhibit A, and Exhibit B hereto (individually, a “Disputed Claim”, and 

collectively, the “Disputed Claims”), constitutes a separate contested matter with respect to each 

such claim, as contemplated by Bankruptcy Rule 9014 and Local Rule 3007-1.  This Order shall 

be deemed a separate Order with respect to each Disputed Claim.   

6. Any stay of this Order pending appeal by any holder of a Disputed Claim 

or any other party with an interest in such claims that are subject to this Order shall only apply to 

the contested matter which involves such party and shall not act to stay the applicability and/or 

finality of this Order with respect to the other contested matters arising from the Objection, the 

exhibits thereto, or this Order.  

7. The rights of the Reorganized Debtors, or any other party in interest, as 

applicable, to (a) file subsequent objections to any Disputed Claims on any ground, (b) amend, 

modify, and/or supplement the Objection, including, without limitation, the filing of objections to 

further amended or newly filed claims, (c) seek expungement or reduction of any Claim to the 
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extent all or a portion of such Claim has been paid, and (d) settle any Claim for less than the 

asserted amount are preserved. 

8. The Claims Agent is authorized to modify the Claims Register to comport 

with the entry of this Order. 

9. The Reorganized Debtors are authorized and empowered to take all actions 

necessary to implement the relief granted in this Order. 

10. The Court shall retain exclusive jurisdiction over any and all matters arising 

from or related to the implementation or interpretation of this Order.  

 

Dated:  ________________, 2020  _____________________________________________ 

THE HONORABLE KAREN B. OWENS  

UNITED STATES BANKRUPTCY JUDGE 
 Wilmington, Delaware 
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