
UNITED STATES BANKRUPTCY COURT 

DISTRICT OF DELAWARE 

 

In Re:       ) Chapter 11 

       ) 

EMERGE ENERGY SERVICES LP, et al.,  ) Case No. 19-11563 (KBO) 

       ) 

       ) Jointly Administered 

    Debtors.  ) 

       ) 

       ) 

SUPERIOR SILICA SANDS LLC, a Texas  ) Adv. Proc. No. 20-51052-TMH 

limited liability company,    ) 

       ) 

Plaintiff,    ) 

       ) 

vs.        ) 

       )  

IRON MOUNTAIN TRAP ROCK COMPANY, ) Re: Adv. D.I. 89 

a Missouri corporation, and FRED WEBER, INC., ) 

a Delaware corporation.    ) 

       ) 

Defendants.    ) 

       ) 

 

DEFENDANTS’ RESPONSE TO SUPERIOR SILICA SANDS LLC’S RESPONSIVE 

STATEMENT OF UNCONTROVERTED FACTS IN OPPOSITION TO DEFENDANTS’ 

CROSS-MOTION FOR SUMMARY JUDGMENT 

 

COME NOW Defendants Iron Mountain Trap Rock Company (“IMTR”) and Fred Weber, 

Inc. (“FWI”) (together, “Defendants”), by and through their undersigned counsel and pursuant to 

Fed. R. Civ. P. 56(c), submit their Response to Plaintiff Superior Silica Sands LLC’s (“Superior”) 

Responsive Statement of Uncontroverted Facts in Opposition to Defendants’ Cross-Motion for 

Summary Judgment: 

The Wet Sand Services Agreement 

163. Section 1.3(a) of the Wet Sand Services Agreement dated as of April 7, 2011, between 

Superior and Weber (the “Services Agreement”), provided that the Contractor may 

remove equipment installed by the Contractor “upon a termination of this Agreement 

pursuant to Section 11.2 hereof.”  Exhibit A to Declaration of Scott Waughtal [Dkt 

Nos. 63–64], at § 1.3(a). 
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RESPONSE: Disputed in part.  Undisputed that Section 1.3(a) of the WSSA states in 

full: 

The Parties acknowledge and agree that during the Term of this 

Agreement, the Plant and Equipment and all other materials, 

temporary buildings and other items placed or installed upon the 

Quarry Site by the Contractor (i) are, and will at all times remain, the 

property of Contractor, and, (ii) upon a termination of this Agreement 

pursuant to Section 11.2 hereof, may be removed from the Quarry Site 

by Contractor within one hundred twenty (120) days after the 

termination date (the “Demobilization Period”), subject to SSS’s right 

to acquire the Handover Assets under Section 1.4(a). 

Disputed to the extent that Superior’s Statement of Fact suggests that Defendants 

could remove its own equipment only after termination of the WSSA due to a default 

by Defendants (as described in the referenced Section 11.2).  Indeed, as Section 1.3(a) 

provides, throughout the Term of the WSSA such equipment remained “the property 

of [Defendants]” and could be disposed of or removed accordingly.  (Superior’s 

SUMF Ex. A (WSSA) § 1.3(a).)  Further, Section 1.4(g) provides for the removal of 

equipment and again reiterates that “Non-Permanent Contractor Equipment, shall 

remain the property of . . . Contractor [Defendants].”  (Id. § 1.4(g).) 

164. Section 5.1(b) of the Services Agreement, entitled “Good Working Order,” provides that: 

 

Contractor shall maintain the Plant and Equipment in a condition such that 

it is capable of operation to produce Product Sand and shall promptly inform 

SSS of any inability to operate in accordance with such contracted operating 

characteristics. 

 

Exhibit A to Declaration of Scott Waughtal [Dkt Nos. 63–64], at § 5.1(b). 

 

RESPONSE: Undisputed, but immaterial. 

 

165. Section 5.3(a) of the Services Agreement obligated the Contractor “throughout the 

Operational Period, [to] maintain the Stock Pile Area and manage all Product Sand 

thereon.”  Exhibit A to Declaration of Scott Waughtal [Dkt Nos. 63–64], at § 5.3(a). 

 

RESPONSE: Undisputed that Section 5.3(a) of the WSSA states in full: 

 

Contractor shall, commencing thirty (30) days after the start of the 

Operational Period and throughout the Operational Period, maintain 

the Stock Pile Area and manage all Product Sand thereon.  Contractor 

shall maintain the Product Sand in the Stock Pile Area in a condition 

consistent with the Product Sand requirements set forth in Exhibit C. 

 

166. Section 6.1 of the Services Agreement provides that: 
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In consideration for the stripping, drilling, shooting, mining, washing, and on-site 

loading of Product Sand, and as consideration for all of Contractor’s obligations 

under this Agreement, SSS shall pay Contractor an amount per ton of Product Sand 

as determined in accordance with Exhibit E. 

 Exhibit A to Declaration of Scott Waughtal [Dkt Nos. 63–64], at § 6.1. 

RESPONSE: Undisputed. 

 

167. Section 8.2 of the Services Agreement obligated the Contractor to “have available adequate 

personnel with the requisite skills and adequate equipment to perform its obligations under 

this Agreement …”  Exhibit A to Declaration of Scott Waughtal [Dkt Nos. 63–64], at § 

8.2. 

 

RESPONSE: Disputed in part, as Superior omitted that any obligation to “have 

available adequate personnel” was modified by the phrase “Except to the extent 

which the Agreement provides otherwise . . . .”  (Superior’s SUMF Ex. A (WSSA) § 

8.2.)   Among other things, the WSSA further describes Defendants’ obligation to 

provide “adequate personnel” as tied to the personnel “necessary to produce Product 

Sand as required under this Agreement.”  (Id. § 1.1(b).)  As such, when Superior did 

not require the production of any Product Sand, like it did in 2019 when it represented 

to both Chippewa County and Defendants that there would be no mining for 

Calendar Year 2019 (Exhibit 88, SSS136786–94, at SSS136793; Superior’s SUMF Ex. 

RR at 5), Defendants’ personnel requirement was modified accordingly.  

 

168. Section 11.3 of the Services Agreement provides: 

 

Upon the occurrence of any default by SSS or Contractor as described in 

Section 11.1 or Section 11.2, the non-defaulting Party, in addition to all other 

rights and remedies available to it at law or in equity, or otherwise under this 

Agreement, shall have the right to terminate this Agreement upon five (5) days 

written notice to the defaulting Party. Any such termination will be without 

prejudice to the rights and claims that the non-defaulting Party may have by 

reason of default by the defaulting Party. 

Exhibit A to Declaration of Scott Waughtal [Dkt Nos. 63–64], at § 11.3. 

RESPONSE: Undisputed that this is an accurate recital of the full text of Section 

11.3(a) of the WSSA, but immaterial. 

Defendants’ Historical “Final Reclamation” 

169. The 2017 Nonmetallic Mining Reclamation Permit Annual Report submitted by Superior 

to Chippewa County, dated January 29, 2018, states in Section 8.2, in relevant part, that: 
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Current mine disturbance is 193.9 acres. There are 29.3 acres reclaimed and 

the 2018 proposed reclamation will consist of ongoing reclamation of 14.5 

acres. These areas are shown under Appendix D. 

 

2017 reclamation activities consisted of reconstructing Jerry Glaser’s 

driveway along the pre-mining alignment and top soiling and seeding 

approximately 12 acres of mine property North of this new driveway. 

Additionally, one of the Northeast storm water ponds was removed and 

water was diverted to other containment ponds. 

 

Omnibus Declaration of Scott Waughtal filed herewith, Exhibit QQ. 

 

RESPONSE: Undisputed, but immaterial. 

 

170. The 2018 Nonmetallic Mining Reclamation Permit Annual Report submitted by Superior 

to Chippewa County, dated January 31, 2019, states in Section 8.2, in relevant part, that: 

 

Current mine disturbance is 193.9 acres. There are 33.6 acres partially 

reclaimed and the 2019 proposed reclamation will consist of final shaping, 

topsoil and seeding of 34.6 acres that was started in 2018. Closure of the 

North mud ponds that consist of 14.2 acres will also be completed in 2019. 

These areas are shown under Appendix D. 

 

2018 reclamation activities consisted of regrading, top soiling and seeding 

9 acres. This area is directly south of Jerry Glazer’s driveway and extending 

along the Western portion of the property. Additionally, rough grading was 

started on approximately 34.6 acres in 2018. These areas are shown in 

Exhibit D. 

 Omnibus Declaration of Scott Waughtal filed herewith, Exhibit RR. 

 RESPONSE: Undisputed, but immaterial. 

The Debtors’ Plan of Reorganization 

171. Article VII.B of the confirmed chapter 11 plan of Superior and its co-debtors, entitled “No 

Postpetition Interest on Claims,” provides that “postpetition interest shall not accrue or be 

paid on any Claims and no Holder of a Claim shall be entitled to interest accruing on or 

after the Petition Date on any Claim.”  Exhibit 59 to Declaration of Robert Golterman, p. 

42, Article VII.B. 

RESPONSE: Undisputed, but immaterial as there are no claims for postpetition 

interest. 

172. On July 12, 2019, Weber gave Superior written notice (the “Higginbotham Notice”) that:  
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[Weber] will be removing the last of our equipment from our Chippewa 

Sand site due to inactivity of contract discussions regarding this site and the 

proposed Oklahoma Best operation. 

 Exhibit 53 to Declaration of Robert Golterman. 

RESPONSE: Disputed in part.  Undisputed that on July 12, 2019, FWI notified 

Superior that it planned to remove its equipment from the Quarry.  Disputed that 

such notification constituted “notice” that Defendants were repudiating the WSSA or 

that the removal otherwise constituted a breach of the WSSA given that such 

notification came more than seven months after Superior materially breached the 

WSSA by failing to pay the $1,204,506.80 invoice for work FWI performed in 2018, 

which amount Superior never disputed but, in fact, explicitly agreed to pay in full “in 

the near future.”  (Exhibit 44 to SAMF, SSS015246–49; Exhibit 46 to SAMF, 

FWI_IMTR_00107290–91.)  When FWI provided Superior with notice of its intent to 

remove its equipment from the Quarry on July 12, 2019, Superior still had not paid 

the October 2018 invoice or otherwise provided assurances that it was financially 

solvent and planned to make the payment in the near future, even though Defendants 

had made repeated requests for payment.  (Exhibit 46 to SAMF, 

FWI_IMTR_00107290–91; Exhibit 89, FWI_IMTR_00061894.)  Further answering, 

when FWI provided Superior with notice of its intent to remove its equipment from 

the Quarry on July 12, 2019, more than seven months had passed since Superior sent 

Defendants a proposal for “Discontinuance of Mining Services Agreement, Auburn 

Mine, Bloomer WI” which was aimed at getting Superior “out of a difficult, high cost 

problem in WI.”  (Exhibit 90, SSS133859–61; Exhibit 91, SSS003024–25.)  Further, 

disputed that Defendants, in the cited correspondence or contemporaneous oral 

conversations between the parties, ever stated that they were not willing and able to 

perform under the WSSA if Superior cured its prior material breach of non-payment.  

(See Exhibit 53 to SAMF, SSS002981; Exhibit 92, SSS168402.) 

173. Weber further stated in the Higginbotham Notice that it would be removing from the quarry 

site: 

 

all office materials and electronics; all hand tools, welders and equipment 

repair tools in shop; all diesel pumps and accessories used for site 

dewatering and pumping; shipping container with equipment spare parts; 

pit slurry system and feeder; miscellaneous remaining FWI equipment. 

 Exhibit 53 to Declaration of Robert Golterman. 

RESPONSE: Disputed in part.  Undisputed that on July 12, 2019, FWI notified 

Superior that it planned to remove its equipment from the Quarry.  Disputed that 

such notification constituted “notice” that Defendants were repudiating the WSSA or 

that the removal otherwise constituted a breach of the WSSA given that such 

notification came more than seven months after Superior materially breached the 

WSSA by failing to pay the $1,204,506.80 invoice for work FWI performed in 2018, 

which amount Superior never disputed but, in fact, explicitly agreed to pay in full “in 
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the near future.”  (Exhibit 44 to SAMF, SSS015246–49; Exhibit 46 to SAMF, 

FWI_IMTR_00107290–91.)  When FWI provided Superior with notice of its intent to 

remove its equipment from the Quarry on July 12, 2019, Superior still had not paid 

the October 2018 invoice or otherwise provided assurances that it was financially 

solvent and planned to make the payment in the near future, even though Defendants 

had made repeated requests for payment.  (Exhibit 46 to SAMF, 

FWI_IMTR_00107290–91; Exhibit 89, FWI_IMTR_00061894.)  Further answering, 

when FWI provided Superior with notice of its intent to remove its equipment from 

the Quarry on July 12, 2019, more than seven months had passed since Superior sent 

Defendants a proposal for “Discontinuance of Mining Services Agreement, Auburn 

Mine, Bloomer WI” which was aimed at getting Superior “out of a difficult, high cost 

problem in WI.”  (Exhibit 90, SSS133859–61; Exhibit 91, SSS003024–25.)  Further, 

disputed that Defendants, in the cited correspondence or contemporaneous oral 

conversations between the parties, ever stated that they were not willing and able to 

perform under the WSSA if Superior cured its prior material breach of non-payment.  

(See Exhibit 53 to SAMF, SSS002981; Exhibit 92, SSS168402.) 

174. Weber further stated in the Higginbotham Notice that: 

 

Once all [Weber] equipment is removed from the site, [Weber] will no 

longer have any personnel onsite or maintain any responsibilities for 

management of the site until contract negotiations can be finalized. 

Exhibit 53 to Declaration of Robert Golterman. 

RESPONSE: Disputed in part.  Undisputed that on July 12, 2019, FWI notified 

Superior that it would not maintain personnel on site at the Quarry or take 

responsibility for managing the Quarry.  Disputed that such notification constituted 

“notice” that Defendants were repudiating the WSSA or that the removal otherwise 

constituted a breach of the WSSA given that such notification came more than seven 

months after Superior materially breached the WSSA by failing to pay the 

$1,204,506.80 invoice for work FWI performed in 2018, which amount Superior never 

disputed but, in fact, explicitly agreed to pay in full “in the near future.”  (Exhibit 44 

to SAMF, SSS015246–49; Exhibit 46 to SAMF, FWI_IMTR_00107290–91.)  When 

FWI provided Superior with notice of its intent to remove its equipment from the 

Quarry on July 12, 2019, Superior still had not paid the October 2018 invoice or 

otherwise provided assurances that it was financially solvent and planned to make the 

payment in the near future, even though Defendants had made repeated requests for 

payment.  (Exhibit 46 to SAMF, FWI_IMTR_00107290–91; Exhibit 89, 

FWI_IMTR_00061894.)  Further answering, when FWI provided Superior with 

notice of its intent to remove its equipment from the Quarry on July 12, 2019, more 

than seven months had passed since Superior sent Defendants a proposal for 

“Discontinuance of Mining Services Agreement, Auburn Mine, Bloomer WI” which 

was aimed at getting Superior “out of a difficult, high cost problem in WI.”  (Exhibit 

90, SSS133859–61; Exhibit 91, SSS003024–25.)  Further, disputed that Defendants, in 

the cited correspondence or contemporaneous oral conversations between the parties, 

ever stated that they were not willing and able to perform under the WSSA if Superior 
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cured its prior material breach of non-payment.  (See Exhibit 52 to SAMF, 

SSS145268–69; Exhibit 53 to SAMF, SSS002981; Exhibit 92, SSS168402.) 

 

175. After Superior had filed its chapter 11 petition, Defendants were observed at the quarry site 

removing equipment.  Omnibus Declaration of Scott Waughtal, filed herewith, Exhibit UU. 

 

RESPONSE: Undisputed that, consistent with its prior notice, Defendants removed 

FWI-owned equipment from the Quarry, in accordance with the terms of the WSSA.  

(Superior’s SUMF Ex. A (WSSA) §§ 1.3(a), 1.4(g).) 

The Draft Oklahoma Agreements 

176. On January 16, 2019, Paul Robinson emailed to Superior a draft Wet Sand Services 

Agreement (the “Oklahoma Draft Agreement”) for a proposed Oklahoma quarry in which 

Section 5.1’s reclamation language was changed from the existing Services Agreement to 

provide that the Contractor would only have responsibility for extremely limited 

“contemporaneous reclamation activities consisting only of backfilling pits with waste mud 

from the Wash Plant,” while Superior would be responsible for “all reclamation required 

in connection with the final close of the Quarry Site, and Contractor shall have no 

responsibility therefor.”  Omnibus Declaration of Scott Waughtal, filed herewith, Exhibit 

SS, at p. 6, § 5.1(d) (SSS03112).  

 

RESPONSE: Disputed in part, but immaterial as the Oklahoma Draft Agreement is 

not at issue in this litigation.  Undisputed that Section 5.1(d) of the Oklahoma Draft 

Agreement proposed by FWI stated in full: “Contractor will conduct 

contemporaneous reclamation activities consisting only of backfilling pits with waste 

mud from the Wash Plant.  SSS shall be responsible for all reclamation required in 

connection with the final closure of the Quarry Site, and Contractor shall have no 

responsibility therefor.”  Disputed that the proposed language “was changed from the 

existing Services Agreement” as the parties were negotiating a separate deal, not an 

amendment to the WSSA, and Superior’s Director of Operations expressly stated that 

he “looked over” the January 16, 2019 draft Mr. Robinson circulated and “nothing 

stands out that we haven’t already agreed to and discussed.”  (Exhibit 93, SSS133828–

29, at SSS133828.) 

 

177. On February 15, 2019, Superior emailed a responsive version and redline of the Oklahoma 

Draft Agreement to Mr. Robinson, in which Superior restored the Contractor’s liability in 

Section 5.1 to provide that the “Contractor will conduct contemporaneous reclamation 

activities in accordance with all laws and permits and Mine Plan and final reclamation and 

closure of the Quarry Site in accordance with all laws and permits shall be Contractor’s 

obligation and responsibility.”  Omnibus Declaration of Scott Waughtal, filed herewith, 

Exhibit TT, at § 5.1(d), SSS314209. 

 

RESPONSE: Disputed in part, but immaterial as the Oklahoma Draft Agreement is 

not at issue in this litigation.  Undisputed that Superior’s proposed version of the 

Oklahoma Draft Agreement would have Section 5.1(d) state in full: “Contractor will 

conduct contemporaneous reclamation activities in accordance with all laws and 
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permits and Mine Plan and final reclamation and closure of the Quarry Site in 

accordance with all laws and permits shall be Contractor’s obligation and 

responsibility.”  Disputed that such proposed language somehow “restored” FWI’s 

liability for final reclamation as this language was not contained in either the prior 

version of the Oklahoma Draft Agreement or the WSSA.  (Superior’s SUMF Ex. SS 

§ 5.1(d); Superior’s SUMF Ex. A (WSSA) § 5.1(e).) 

 

178. Superior’s revised Oklahoma Draft Agreement attaches a proposed Termination 

Agreement, which – although it uses the term “remediation” for reclamation – provides 

that Defendants would “remain fully obligated under” the Services Agreement for “all 

remediation” including “final remediation of open areas as of January 1, 2019.”  Omnibus 

Declaration of Scott Waughtal, filed herewith, Exhibit TT, at § 5.1(d), SSS314234. 

RESPONSE: Disputed, but immaterial as the Oklahoma Draft Agreement is not at 

issue in this litigation. Superior materially misstates the content of the draft 

Termination Agreement.  Even under Superior’s proposed Termination Agreement, 

Superior only proposed that Defendants would perform reclamation in the “open 

areas as of January 1, 2019, approximately as shown on the site plan attached hereto 

as Exhibit A.”  (Superior’s SUMF Ex. TT at SSS314280.)  Exhibit A shows the “open 

areas as of January 1, 2019” outlined in orange (id., at SSS314283), consistent with 

the “Exhibit D” Superior sent to Chippewa County.  (Exhibit 49 to SAMF, 

SSS078577–87.)  In other words, even under Superior’s proposal, Defendants were 

not responsible for “all” final reclamation at the Quarry.  (Superior’s SUMF Ex. TT 

at SSS314280, SSS314283.)  

 

Dated: September 21, 2023        /s/ Scott J. Leonhardt                         

Scott J. Leonhardt (DE 4885) 

Zhao (Ruby) Liu (DE 6436) 

THE ROSNER LAW GROUP LLC 

824 N. Market Street, Suite 810 

Wilmington, Delaware 19801 

Tel.:  (302) 777-1111 

Email: leonhardt@teamrosner.com 

liu@teamrosner.com 

 

and 

Robert J. Golterman (admitted pro hac vice) 

John J.  Hall (admitted pro hac vice) 

Oliver H. Thomas (admitted pro hac vice) 

Sarah A. Milunski (admitted pro hac vice) 

LEWIS RICE LLC 

600 Washington Ave., Suite 2500 

St.  Louis, MO 63101 

Phone: (314) 444-7600 
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Fax: (314) 612-7822 

E-Mail: rgolterman@lewisrice.com   

 jhall@lewisrice.com  

 othomas@lewisrice.com 

 smilunski@lewisrice.com  

 

Attorneys for Iron Mountain Trap Rock  

Company and Fred Weber, Inc. 
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