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Docket #0008 Date Filed: 6/15/2020

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:
EXTRACTION OIL & GAS, INC. et al.,1
Debtors.

)
)
)
)
)
)
)

Chapter 11
Case No. 20-11548 (__)
(Joint Administration Requested)

DEBTORS’ MOTION
FOR ENTRY OF INTERIM AND FINAL ORDERS
(I) AUTHORIZING THE PAYMENT OF CERTAIN PREPETITION AND
POSTPETITION TAXES AND FEES AND (II) GRANTING RELATED RELIEF
The above-captioned debtors and debtors in possession (collectively, the “Debtors”)
respectfully state the following in support of this motion (this “Motion”):
Relief Requested
1.

The Debtors seek entry of an interim order (the “Interim Order”) and a final order

(the “Final Order”), substantially in the forms attached hereto as Exhibit A and Exhibit B,
respectively: (a) authorizing the Debtors to remit and pay (or use tax credits to offset) the Taxes
and Fees (as defined below) in the ordinary course of business, without regard to whether such
obligations accrued or arose before or after the Petition Date; and (b) granting related relief.
2.

In addition, the Debtors request that the Court schedule a final hearing within

approximately 25 days of the commencement of these chapter 11 cases to consider approval of
this Motion on a final basis.

1

The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, are: Extraction Oil & Gas, Inc. (3923); 7N, LLC (4912); 8 North, LLC (0904); Axis Exploration, LLC
(8170); Extraction Finance Corp. (7117); Mountaintop Minerals, LLC (7256); Northwest Corridor Holdings, LLC
(9353); Table Mountain Resources, LLC (5070); XOG Services, LLC (6915); and XTR Midstream, LLC
(5624). The location of the Debtors’ principal place of business is 370 17th Street, Suite 5300, Denver, Colorado
80202.
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Jurisdiction and Venue
3.

The United States Bankruptcy Court for the District of Delaware (the “Court”) has

jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing
Order of Reference from the United States District Court for the District of Delaware, dated
February 29, 2012 (the “Amended Standing Order”). The Debtors confirm their consent, pursuant
to rule 7008 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) and
rule 9013-1(f) of the Local Rules of Bankruptcy Practice and Procedure of the United States
Bankruptcy Court for the District of Delaware (the “Bankruptcy Local Rules”), to the entry of a
final order by the Court in connection with this Motion to the extent that it is later determined that
the Court, absent consent of the parties, cannot enter final orders or judgments in connection
herewith consistent with Article III of the United States Constitution.
4.

Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409.

5.

The bases for the relief requested herein are sections 105(a), 363(b), 507(a)(8), 541,

and 1107 of title 11 of the United States Code (the “Bankruptcy Code”), Bankruptcy Rules 6003
and 6004, and Bankruptcy Local Rule 9013-1(m).
6.

On June 14, 2020 (the “Petition Date”), each Debtor filed a voluntary petition for

relief under chapter 11 of the Bankruptcy Code. A detailed description surrounding the facts and
circumstances of these chapter 11 cases is set forth in the Declaration of Matthew R. Owens,
Co-Founder, President and Chief Executive Officer of the Debtors, in Support of Chapter 11
Petitions and First Day Motions (the “First Day Declaration”), filed contemporaneously with this
Motion and incorporated by reference herein.
7.

The Debtors are operating their businesses and managing their properties as debtors

in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. Concurrently with
the filing of this Motion, the Debtors have requested procedural consolidation and joint
2
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administration of these chapter 11 cases pursuant to Bankruptcy Rule 1015(b). No request for the
appointment of a trustee or examiner has been made in these chapter 11 cases, and no committees
have been appointed or designated.
Taxes and Fees
8.

In the ordinary course of their business, the Debtors collect, withhold, and incur

sales and use, property, and severance taxes, as well as other governmental taxes, fees, and
assessments (collectively, the “Taxes and Fees”).2 The Debtors pay or remit the Taxes and Fees
to various federal, state, and local governments, including taxing and licensing authorities,
identified in a schedule attached hereto as Exhibit C (collectively, the “Authorities”).3 Taxes and
Fees are remitted and paid by the Debtors through checks and electronic funds transfers that are
processed through their banks and other financial institutions.
9.

The Debtors pay the Taxes and Fees to the Authorities on a periodic basis, remitting

them monthly, quarterly, and annually depending on the nature and incurrence of a particular Tax
or Fee. Although the Debtors believe that they are current with respect to their payment of Taxes
and Fees, the Debtors seek authority pursuant to this Motion to make such payments where:
(a) Taxes and Fees accrue or are incurred postpetition; (b) Taxes and Fees accrued or were incurred
prepetition but were not paid prepetition or were paid in an amount less than actually owed;
(c) Taxes and Fees paid prepetition by the Debtors were lost or otherwise not received in full by
any of the Authorities; or (d) Taxes and Fees incurred for prepetition periods may become due

2

By this Motion, the Debtors do not seek the authority to collect and remit state and federal employee-related taxes
and withholdings. Such relief is instead requested in the Debtors’ Motion for Entry of an Order (I) Authorizing
the Debtors to (A) Pay Prepetition Wages, Salaries, Other Compensation, and Reimbursable Expenses and
(B) Continue Employee Benefits Programs and (II) Granting Related Relief, filed contemporaneously herewith.

3

Although Exhibit C is intended to be comprehensive, the Debtors may have inadvertently omitted Authorities
from Exhibit C. By this Motion, the Debtors request relief with respect to Taxes and Fees payable to all
Authorities, regardless of whether such Authority is specifically identified on Exhibit C.

3
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during the pendency of these chapter 11 cases. In addition, the Debtors collect and hold certain
outstanding tax liabilities in trust for the benefit of the applicable Authorities, and these funds may
not constitute property of the Debtors’ estates.
10.

The Debtors estimate that approximately $196,225,333.00 in Taxes and Fees

relating to the prepetition period will become due and owing to the Authorities after the Petition
Date, of which $930,361.00 is expected to become due and payable in the first 21 days following
the Petition Date. The following table describes various categories of Taxes and Fees and includes
estimates of the Taxes and Fees accrued as of the Petition Date:

Category

Approximate
Amount
Accrued as of
Petition Date

Description

Approximate
Amount Due
Within 21 Days
$150,000.00

Property Taxes

State and local laws in the jurisdictions in which the $194,270,382.00
Debtors operate generally grant the Authorities the
power to levy property taxes against the Debtors’ real
and personal property. To avoid the imposition of
statutory liens on their real and personal property, the
Debtors typically pay property taxes in the ordinary
course of business on a monthly, quarterly, or annual
basis, depending on the jurisdiction.
$1,509,296.00

$625,811.00

Severance Taxes

The Debtors incur severance taxes in severing natural
resources, such as oil and gas extraction, based on the
volumes or amount of extraction. Severance taxes
typically are calculated as a percentage of the value or
volume of natural resources produced or some
combination thereof. The Debtors pay Severance
Taxes on either a monthly or quarterly basis, depending
on the jurisdiction.

$55,830.00

$31,350.00

Sales and Use
Taxes

The Debtors incur certain sales and use taxes when they
purchase materials and services from a vendor that is
not registered to collect sales taxes for the state where
the property is delivered or the services are provided
(the “Use Taxes”). In these circumstances, the Debtors,
as purchasers, must self-assess and pay the sales use
taxes, when due, to the Authorities.

4
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Category

Description

Approximate
Amount
Accrued as of
Petition Date

Environmental
and Other
Business Fees and
Taxes

Debtors incur a variety of fees and taxes related to
environmental and conservation laws and regulations,
business licensing and annual report fees, permitting,
and participation in state regulatory agencies and
boards. The Debtors remit the environmental and
business fees to the Authorities on a monthly, quarterly,
or annual basis, depending on the jurisdiction.

$389,825.00

$123,200.00

$196,225,333.00

$930,361.00

Approximate Total

11.

Approximate
Amount Due
Within 21 Days

The Debtors are also currently subject to an ongoing audit investigation with

respect to its ad valorem taxes and may be subject to further investigations on account of tax returns
or obligations in prior years (collectively, the “Audits”). The Audits may result in additional
prepetition Taxes and Fees being assessed against the Debtors (such additional Taxes and Fees,
the “Assessments”). The Debtors may also be subject to additional Audits in the future, which
could result in additional Assessments on account of prepetition Taxes and Fees. Thus, out of an
abundance of caution, the Debtors request authority to pay all Assessments as they come due in
the ordinary course of business.
12.

The Debtors believe that failing to pay the Taxes and Fees when due could

materially disrupt the Debtors’ business operations in several ways, including that: (a) failing to
pay certain of the Taxes and Fees likely would cause the Debtors to lose their ability to conduct
business in certain jurisdictions; (b) the Authorities could initiate audits, suspend operations, file
liens, or seek to lift the automatic stay, which would unnecessarily divert the Debtors’ attention
from the restructuring efforts; (c) failing to pay Taxes and Fees potentially could subject certain
of the Debtors’ directors and officers to claims of personal liability, which likely would distract
those key persons from their duties related to the Debtors’ restructuring; and (d) unpaid Taxes and
Fees may result in penalties, the accrual of interest, or both, which could negatively affect the

5
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Debtors’ businesses or the restructuring efforts. Moreover, the Debtors collect and hold certain
outstanding tax liabilities in trust for the benefit of the applicable Authorities, and these funds may
not even constitute property of the Debtors’ estates. Lastly, certain unpaid Taxes and Fees will
likely need to be paid in full as part of a chapter 11 plan in these cases.
Basis for Relief
I.

Certain of the Taxes and Fees May Not Be Property of the Debtors’ Estates.
13.

Many of the Taxes and Fees are collected or withheld by the Debtors on behalf of

the applicable Authorities and are held in trust by the Debtors. As such, these Taxes and Fees are
not property of the Debtors’ estates under section 541 of the Bankruptcy Code. See, e.g., Begier
v. Internal Revenue Serv., 496 U.S. 53, 59 (1990); City of Farrell v. Sharon Steel Corp., 41 F.3d
92, 97 (3d Cir. 1994) (holding that income required to be withheld by city ordinance and state law
is held “in trust” for the taxing authority); DiChiaro v. N.Y. State Tax Comm’n, 760 F.2d 432, 433–
34 (2d Cir. 1985) (holding that a sales tax that is required by state law to be collected by sellers
from their customers is a “trust fund” tax); see also In re Shank, 792 F.2d 829 (9th Cir. 1986)
(stating that Bankruptcy Code’s “trust fund” tax provisions, not “excise” tax provisions, govern
priority and dischargeability of creditor claims for sales taxes required by state law to be collected
by sellers from their customers). Because the Debtors may not have an equitable interest in funds
held on account of such “trust fund” taxes, the Debtors should be permitted to pay those funds to
the Authorities as they become due.4

4

For the avoidance of doubt, the Debtors hereby request authority to pay the Taxes and Fees as provided herein
regardless of whether such Taxes and Fees constitute trust fund obligations.

6
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Certain of the Taxes and Fees May Be Secured or Priority Claims Entitled to Special
Treatment under the Bankruptcy Code.
14.

Claims for certain of the Taxes and Fees are, or may be, priority claims entitled to

payment before general unsecured claims. See 11 U.S.C. § 507(a)(8) (describing taxes entitled to
priority treatment). Moreover, to the extent that such amounts are entitled to priority treatment
under the Bankruptcy Code, the respective Authorities may attempt to assess interest and penalties
if such amounts are not paid. See 11 U.S.C. § 507(a)(8)(G) (granting eighth priority status to “a
penalty related to a claim of a kind specified in this paragraph and in compensation for actual
pecuniary loss”). Claims entitled to priority status pursuant to section 507(a)(8) of the Bankruptcy
Code must be paid in full under a confirmable plan pursuant to section 1129(a)(9)(C) of the
Bankruptcy Code. Therefore, payment of certain of the Taxes and Fees at this time only affects
the timing of the payment for the amounts at issue and will not unduly prejudice the rights and
recoveries of junior creditors.
III.

Payment of the Taxes and Fees as Provided Herein Is a Sound Exercise of the Debtors’
Business Judgment.
15.

Section 363 of the Bankruptcy Code provides, in relevant part, that “[t]he [debtor],

after notice and a hearing, may use, sell, or lease, other than in the ordinary course of business,
property of the estate.” 11 U.S.C. § 363(b)(1). Courts in the Third Circuit have granted a debtor’s
request to use property of the estate outside of the ordinary course of business pursuant to
section 363(b) of the Bankruptcy Code upon a finding that such use is supported by sound business
reasons. See, e.g., In re Montgomery Ward Holding Corp., 242 B.R. 147, 153 (D. Del. 1999)
(requiring that the debtor “show that a sound business purpose justifies such actions”) (citations
omitted)); see also In re Tower Air, Inc., 416 F.3d 229, 238 (3d Cir. 2005) (stating that
“[o]vercoming the presumptions of the business judgment rule on the merits is a near-Herculean
task”); In re Phx. Steel Corp., 82 B.R. 334, 335–36 (Bankr. D. Del. 1987).
7
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Furthermore, section 105(a) of the Bankruptcy Code further provides that a court

“may issue any order, process, or judgment that is necessary or appropriate to carry out the
provisions of” the Bankruptcy Code, pursuant to the “doctrine of necessity.” 11 U.S.C. § 105(a).
The “doctrine of necessity” functions in a chapter 11 case as a mechanism by which the bankruptcy
court can exercise its equitable power to allow payment of critical prepetition claims not explicitly
authorized by the Bankruptcy Code and further supports the relief requested herein. See In re
Lehigh & New Eng. Ry., 657 F.2d 570, 581 (3d Cir. 1981) (holding that a court may authorize
payment of prepetition claims if such payment is essential to debtor’s continued operation);
see also In re Just for Feet, Inc., 242 B.R. 821, 824 (D. Del. 1999) (holding that section 105(a) of
the Bankruptcy Code “provides a statutory basis for the payment of pre-petition claims” under the
doctrine of necessity); In re Columbia Gas Sys., Inc., 171 B.R. 189, 191–92 (Bankr. D. Del. 1994)
(explaining that the doctrine of necessity is the standard in the Third Circuit for enabling a court
to authorize the payment of prepetition claims prior to confirmation of a reorganization plan).
17.

Moreover, the doctrine of necessity is designed to foster a debtor’s rehabilitation,

which courts have recognized is “the paramount policy and goal of Chapter 11.” In re Ionosphere
Clubs, Inc., 98 B.R. 174, 176 (Bankr. S.D.N.Y. 1989); see also In re Lehigh & New Eng. Ry., 657
F.2d at 581 (“Thus, the ‘necessity of payment’ doctrine, as it has developed since its original
enunciation in Miltenberger . . . teaches no more than, if payment of a claim which arose prior to
reorganization is essential to the continued operation of the railroad during reorganization,
payment may be authorized even if it is made out of corpus.”); In re Motor Coach Indus. Int’l,
Inc., 2009 WL 330993, at *2 n.5 (D. Del. Feb. 10, 2009) (“The ‘doctrine of necessity’ or ‘necessity
of payment’ doctrine is a general rubric for the proposition that a court can authorize the payment
of prepetition claims if such payment is essential to the continued operation of the debtor.”); In re

8
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Quality Interiors, Inc., 127 B.R. 391, 396 (Bankr. N.D. Ohio 1991) (“[P]ayment by a
debtor-in-possession of pre-petition claims outside of a confirmed plan of reorganization is
generally prohibited by the Bankruptcy Code,” but “[a] general practice has developed . . . where
bankruptcy courts permit the payment of certain pre-petition claims, pursuant to 11 U.S.C. § 105,
where the debtor will be unable to reorganize without such payment.”).
18.

The Debtors’ ability to pay the Taxes and Fees is critical to their continued and

uninterrupted operations. If certain Taxes and Fees remain unpaid, the Authorities may seek to
recover such amounts directly from the Debtors’ directors, officers, or employees, thereby
distracting these key personnel from the administration of the Debtors’ chapter 11 cases. See, e.g.,
In re Am. Motor Club, Inc., 139 B.R. 578, 581–83 (Bankr. E.D.N.Y. 1992) (stating “[i]f the
employer fails to pay over the trust fund taxes, the IRS may collect an equivalent amount directly
from officers or employees of the employer who are responsible for collecting the tax” and finding
director personally liable for unpaid taxes) (citing United States v. Energy Res. Co., 495 U.S. 545,
547 (1990)). Any collection action on account of such claims, and any potential ensuing liability,
would distract the Debtors and their personnel to the detriment of all parties in interest. The
dedicated and active participation of the Debtors’ officers and employees is integral to the Debtors’
continued operations and essential to the orderly administration and, ultimately, the success of
these chapter 11 cases.
19.

Furthermore, the Debtors’ liability to pay the Taxes and Fees may ultimately result

in increased tax liability for the Debtors if interest and penalties accrue on the claims for Taxes
and Fees, which amounts may also be entitled to priority treatment. Such a result would be
contrary to the best interests of the Debtors’ estates and all stakeholders. As noted above, many
of the Taxes and Fees may be entitled to priority status pursuant to section 507(a)(8)(C) of the

9
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Bankruptcy Code. As priority claims, these obligations must be paid in full before any general
unsecured obligations of the Debtors may be satisfied. To the extent that the Debtors are not able
to timely pay the prepetition Taxes and Fees, they may ultimately be required to pay those amounts
with additional interest and penalties. The Debtors’ failure to pay the prepetition Taxes and Fees
as they come due may, thus, ultimately increase the amount of priority claims held by the
Authorities against the Debtors’ estates to the detriment of the Debtors’ general unsecured
creditors. See 11 U.S.C. §§ 507(a)(8)(C) and 507(a)(8)(G). Accordingly, the Court should grant
the Debtors authority to pay the prepetition Taxes and Fees as provided herein.
20.

Courts in this district and elsewhere routinely approve relief similar to that

requested herein. See, e.g., In re Bluestem Brands, Inc., No. 20-10566 (MFW) (Bankr. D. Del
Mar. 30, 2020) (authorizing debtors to pay prepetition taxes and fees in the ordinary course of
business); In re Clover Technologies Group, LLC, No. 19-12680 (KBO) (Bankr. D. Del. Jan. 21,
2020) (same); In re Forever 21, Inc., No. 19-12122 (KG) (Bankr. D. Del. Oct. 28, 2019) (same);
In re PES Holdings, LLC, No. 19-11626 (KG) (Bankr. D. Del. Aug. 20, 2019) (same); In re
Blackhawk Mining LLC, No. 19-11595 (LSS) (Bankr. D. Del. Aug. 9, 2019).5
Processing of Checks and Electronic Fund Transfers Should Be Authorized
21.

The Debtors have sufficient funds to pay the amounts described in this Motion in

the ordinary course of business by virtue of expected cash flows from ongoing business operations
and anticipated access to cash collateral. Under the Debtors’ existing cash management system,
the Debtors have made arrangements to readily identify checks or wire transfer requests relating
to the Taxes and Fees, as applicable. Accordingly, the Debtors believe that checks or wire transfer

5

Because of the voluminous nature of the orders cited herein, such orders have not been attached to this Motion.
Copies of these orders are available upon request to the Debtors’ proposed counsel.

10
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requests that are not related to authorized payments will not be honored inadvertently. Therefore,
the Debtors respectfully request that the Court authorize all applicable financial institutions, when
requested by the Debtors, to receive, process, honor, and pay any and all checks or wire transfer
requests in respect of the relief requested in this Motion.
The Requirements of Bankruptcy Rule 6003 Are Satisfied
22.

Bankruptcy Rule 6003 empowers a court to grant relief within the first 21 days after

the commencement of a chapter 11 case “to the extent that relief is necessary to avoid immediate
and irreparable harm.” Fed. R. Bankr. P. 6003. For the reasons discussed above, authorizing the
Debtors to pay the Taxes and Fees that accrued prior to the Petition Date and granting the other
relief requested herein is integral to the Debtors’ ability to transition their operations into these
chapter 11 cases smoothly. Failure to receive such authorization and other relief during the first
21 days of these chapter 11 cases would severely disrupt the Debtors’ operations at this critical
juncture. Accordingly, the Debtors submit that they have satisfied the “immediate and irreparable
harm” standard of Bankruptcy Rule 6003 to support granting the relief requested herein.
Waiver of Bankruptcy Rules 6004(a) and 6004(h)
23.

To implement the foregoing successfully, the Debtors request that the Court enter

an Order providing that notice of the relief requested herein satisfies Bankruptcy Rule 6004(a) and
that the Debtors have established cause to exclude such relief from the 14-day stay period under
Bankruptcy Rule 6004(h).
Reservation of Rights
24.

Nothing contained in this Motion or any actions taken by the Debtors pursuant to

any order granting the relief requested by this Motion is intended or should be construed as: (a) an
admission as to the validity, priority, or amount of any particular claim against a Debtor entity;
(b) a waiver of the Debtors’ right to dispute any particular claim on any grounds; (c) a promise or

11
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requirement to pay any particular claim; (d) an implication or admission that any particular claim
is of a type specified or defined in this Motion or any order granting the relief requested by this
Motion; (e) a request or authorization to assume any agreement, contract, or lease pursuant to
section 365 of the Bankruptcy Code; (f) a waiver or limitation of the Debtors’ rights under the
Bankruptcy Code or any other applicable law; or (g) a concession by the Debtors or any other
party-in-interest that any liens (contractual, common law, statutory, or otherwise) satisfied
pursuant to this Motion are valid and the Debtors and all other parties-in-interest expressly reserve
their rights to contest the extent, validity, or perfection, or to seek avoidance of all such liens. If
the Court grants the relief sought herein, any payment made pursuant to the Court’s order is not
intended and should not be construed as an admission as to the validity, priority, or amount of any
particular claim or a waiver of the Debtors’ or any other party-in-interest’s rights to subsequently
dispute such claim.
Notice
25.

Notice of the hearing on the relief requested in this Motion will be provided by the

Debtors in accordance and compliance with Bankruptcy Rules 4001 and 9014, as well as the
Bankruptcy Local Rules, and is sufficient under the circumstances.

Without limiting the

foregoing, due notice will be afforded, whether by facsimile, electronic mail, overnight courier or
hand delivery, to parties-in-interest, including: (a) the U.S. Trustee for the District of Delaware;
(b) the holders of the 30 largest unsecured claims against the Debtors (on a consolidated basis);
(c) the administrative agent under the Debtors’ prepetition senior credit facility or, in lieu thereof,
counsel thereto; (d) the lenders under the Debtors’ prepetition senior credit facility or, in lieu
thereof, counsel thereto; (e) lenders under the Debtors’ debtor-in-possession financing facilities
or, in lieu thereof, counsel thereto; (f) the administrative agent under the Debtors’ debtor-inpossession financing facilities or, in lieu thereof, counsel thereto; (g) the indenture trustee for the
12
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Debtors’ prepetition senior notes or, in lieu thereof, counsel thereto; (h) the holders of the Debtors’
prepetition senior notes or, in lieu thereof, counsel thereto; (i) the ad hoc group of holders of the
Debtors’ preferred equity or, in lieu thereof, counsel thereto; (j) the United States Attorney’s
Office for the District of Delaware; (k) the Internal Revenue Service; (l) the United States
Securities and Exchange Commission; (m) the state attorneys general for states in which the
Debtors conduct business; and (n) any party that has requested notice pursuant to Bankruptcy
Rule 2002. The Debtors submit that, in light of the nature of the relief requested, no other or
further notice need be given.
No Prior Request
26.

No prior motion for the relief requested herein has been made to this or any other

court.
[Remainder of page intentionally left blank.]

13
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WHEREFORE, the Debtors respectfully request that the Court enter the Interim Order and
Final Order, substantially in the forms attached hereto as Exhibit A and Exhibit B, granting the
relief requested in this Motion and granting such other and further relief as is appropriate under
the circumstances.
Dated: June 15, 2020
Wilmington, Delaware

/s/ Richard W. Riley
WHITEFORD, TAYLOR & PRESTON LLC1
Marc R. Abrams (DE No. 955)
Richard W. Riley (DE No. 4052)
Stephen B. Gerald (DE No. 5857)
The Renaissance Centre
405 North King Street, Suite 500
Wilmington, Delaware 19801
Telephone:
(302) 353-4144
Facsimile:
(302) 661-7950
Email:
mabrams@wtplaw.com
rriley@wtplaw.com
sgerald@wtplaw.com
- and KIRKLAND & ELLIS LLP
KIRKLAND & ELLIS INTERNATIONAL LLP
Christopher Marcus, P.C. (pro hac vice pending)
Allyson Smith Weinhouse (pro hac vice pending)
Ciara Foster (pro hac vice pending)
601 Lexington Avenue
New York, New York 10022
Telephone:
(212) 446-4800
Facsimile:
(212) 446-4900
Email:
christopher.marcus@kirkland.com
allyson.smith@kirkland.com
ciara.foster@kirkland.com
Proposed Co-Counsel to the Debtors and Debtors in Possession

1

Whiteford, Taylor & Preston LLC operates as Whiteford Taylor & Preston L.L.P. in jurisdictions outside of
Delaware.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:
EXTRACTION OIL & GAS, INC. et al.,1
Debtors.

)
)
)
)
)
)
)
)

Chapter 11
Case No. 20-11548 (__)
(Joint Administration Requested)
Re: Docket No. __

INTERIM ORDER (I) AUTHORIZING THE
PAYMENT OF CERTAIN PREPETITION AND
POSTPETITION TAXES AND FEES AND (II) GRANTING RELATED RELIEF
Upon the motion (the “Motion”)2 of the above-captioned debtors and debtors in possession
(collectively, the “Debtors”) for entry of an interim order (this “Interim Order”) (a) authorizing the
Debtors to remit and pay (or use tax credits to offset) the Taxes and Fees in the ordinary course of
business, without regard to whether such obligations accrued or arose before or after the Petition
Date, and (b) granting related relief, all as more fully set forth in the Motion; and upon the First
Day Declaration; and this Court having jurisdiction over this matter pursuant to 28 U.S.C. §§ 157
and 1334 and the Amended Standing Order; and this Court having found that venue of this
proceeding and the Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and
this Court having found that the relief requested in the Motion is in the best interests of the Debtors’
estates, their creditors, and other parties in interest; and this Court having found that the Debtors’
notice of the Motion and opportunity for a hearing on the Motion were appropriate under the

1

The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, are: Extraction Oil & Gas, Inc. (3923); 7N, LLC (4912); 8 North, LLC (0904); Axis Exploration, LLC
(8170); Extraction Finance Corp. (7117); Mountaintop Minerals, LLC (7256); Northwest Corridor Holdings, LLC
(9353); Table Mountain Resources, LLC (5070); XOG Services, LLC (6915); and XTR Midstream, LLC
(5624). The location of the Debtors’ principal place of business is 370 17th Street, Suite 5300, Denver, Colorado
80202.

2

Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion.
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circumstances and no other notice need be provided; and this Court having reviewed the Motion
and having heard the statements in support of the relief requested therein at a hearing before this
Court (the “Hearing”); and this Court having determined that the legal and factual bases set forth
in the Motion and at the Hearing establish just cause for the relief granted herein; and upon all of
the proceedings had before this Court; and after due deliberation and sufficient cause appearing
therefor, it is HEREBY ORDERED THAT:
1.

The Motion is granted on an interim basis as set forth herein.

2.

The final hearing (the “Final Hearing”) on the Motion shall be held on _________,

2020 at__:__ _.m., prevailing Eastern Time. Any objections or responses to entry of a final order
on the Motion shall be filed on or before 4:00 p.m., prevailing Eastern Time, on _________, 2020,
and shall be served on: (a) the Debtors, Extraction Oil & Gas, Inc., 370 17th Street, Suite 5300,
Denver, Colorado 80202, Attn: Eric Christ; (b) proposed counsel to the Debtors, (i) Kirkland &
Ellis LLP, 601 Lexington Avenue, New York, New York 10022, Attn: Christopher Marcus, P.C.,
Allyson Smith Weinhouse, and Ciara Foster and (ii) Whiteford, Taylor & Preston LLC, The
Renaissance Centre, Suite 500, 405 North King Street, Wilmington, Delaware 19801, Attn: Marc
R. Abrams, Richard W. Riley, and Stephen B. Gerald; (c) the United States Trustee, 844 King
Street, Suite 2207, Lockbox 35, Wilmington, Delaware 19801, Attn: Richard L. Schepacarter;
(d) counsel to the administrative agent under the Debtors’ prepetition senior credit facility,
Bracewell LLP, 711 Louisiana Street, Suite 2300, Houston, Texas 77002, Attn: Dewey J.
Gonsoulin Jr., William A. (Trey) Wood III, and Heather Brown; (e) counsel to the ad hoc group
of lenders under the Debtors’ prepetition senior notes, (i) Paul, Weiss, Rifkind, Wharton &
Garrison LLP, 1285 Avenue of the Americas, New York, NY 10019, Attn: Andrew Rosenberg,
Alice Belisle Eaton, Christopher Hopkins, Douglas Keeton and Omid Rahnama and (ii) Young
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Conaway Stargatt & Taylor, LLP, 1000 North King Street, Wilmington, Delaware 19801, Attn:
Pauline K. Morgan & Sean T. Greecher; (f) counsel to the ad hoc group of holders of the Debtors’
preferred equity, Quinn Emanuel Urquhart & Sullivan, LLP, 51 Madison Avenue, 22nd Floor,
New York, New York 10010, Attn: Benjamin Finestone; and (g) counsel to any statutory
committee appointed in these chapter 11 cases. In the event no objections to entry of the Final
Order on the Motion are timely received, this Court may enter such Final Order without need for
the Final Hearing.
3.

The Debtors are authorized to remit and pay (or use tax credits to offset) the Taxes

and Fees that accrued prior to the Petition Date and that will become payable during the pendency
of these chapter 11 cases, in an aggregate interim amount not to exceed $930,361.00, and remit
and pay (or use tax credits to offset) Taxes and Fees that arise or accrue in the ordinary course of
business on a postpetition basis.
4.

Notwithstanding the relief granted herein and any actions taken pursuant to such

relief, nothing contained in the Motion or this Interim Order shall constitute, nor is it intended to
constitute: (a) an admission as to the validity, priority, or amount of any particular claim against
a Debtor entity; (b) a waiver of the Debtors’ right to dispute any particular claim on any grounds;
(c) a promise or requirement to pay any particular claim; (d) an implication or admission that any
particular claim is of a type specified or defined in this Interim Order or the Motion; (e) a request
or authorization to assume any agreement, contract, or lease pursuant to section 365 of the
Bankruptcy Code; (f) a waiver or limitation of the Debtors’ rights under the Bankruptcy Code or
any other applicable law; or (g) a concession by the Debtors or any other party-in-interest that any
liens (contractual, common law, statutory, or otherwise) satisfied pursuant to this Interim Order
are valid and the Debtors and all other parties-in-interest expressly reserve their rights to contest
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the extent, validity, or perfection, or to seek avoidance of all such liens. Any payment made
pursuant to this Interim Order should not be construed as an admission as to the validity, priority,
or amount of any particular claim or a waiver of the Debtors’ or any other party-in-interest’s rights
to subsequently dispute such claim.
5.

The banks and financial institutions on which checks were drawn or electronic

payment requests made in payment of the prepetition obligations approved herein are authorized
to receive, process, honor, and pay all such checks and electronic payment requests when presented
for payment, and all such banks and financial institutions are authorized to rely on the Debtors’
designation of any particular check or electronic payment request as approved by this Interim
Order without any duty of further inquiry and without liability for following the Debtors’
instructions.
6.

The Debtors are authorized to issue postpetition checks, or to effect postpetition

fund transfer requests, in replacement of any checks or fund transfer requests that are dishonored
as a consequence of these chapter 11 cases with respect to prepetition amounts owed in connection
with any Taxes and Fees.
7.

The Debtors shall maintain a matrix/schedule of amounts directly or indirectly paid,

subject to the terms and conditions of this Interim Order, including the following information:
(a) the names of the payee; (b) the date and amount of the payment; (c) the category or type of
payment, as further described and classified in the Motion; and (d) the Debtor or Debtors that made
the payment. The Debtors shall provide a copy of such matrix/schedule to the U.S. Trustee, the
administrative agent under the Debtors’ prepetition senior credit facility or, in lieu thereof, counsel
thereto, the administrative agent under the Debtors’ debtor-in-possession financing facilities or, in
lieu thereof, counsel thereto, counsel to the Debtors’ prepetition senior notes, and any statutory
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committee appointed in these chapter 11 cases every thirty (30) days beginning upon entry of this
Interim Order.
8.

The contents of the Motion satisfy the requirements of Bankruptcy Rule 6003(b)

9.

Notice of the Motion as provided therein shall be deemed good and sufficient notice

of such Motion and the requirements of Bankruptcy Rule 6004(a) and the Bankruptcy Local Rules
are satisfied by such notice.
10.

Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Interim

Order are immediately effective and enforceable upon its entry.
11.

The Debtors are authorized to take all actions necessary to effectuate the relief

granted in this Interim Order in accordance with the Motion.
12.

This Court retains exclusive jurisdiction with respect to all matters arising from or

related to the implementation, interpretation, and enforcement of this Interim Order.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:
EXTRACTION OIL & GAS, INC. et al.,1
Debtors.

)
)
)
)
)
)
)
)

Chapter 11
Case No. 20-11548 (__)
(Joint Administration Requested)
Re: Docket No. __

FINAL ORDER (I) AUTHORIZING THE
PAYMENT OF CERTAIN PREPETITION AND
POSTPETITION TAXES AND FEES AND (II) GRANTING RELATED RELIEF
Upon the motion (the “Motion”)2 of the above-captioned debtors and debtors in possession
(collectively, the “Debtors”) for entry of a final order (this “Final Order”) (a) authorizing the
Debtors to remit and pay (or use tax credits to offset) the Taxes and Fees in the ordinary course of
business, without regard to whether such obligations accrued or arose before or after the Petition
Date, and (b) granting related relief, all as more fully set forth in the Motion; and upon the First
Day Declaration; and this Court having jurisdiction over this matter pursuant to 28 U.S.C. §§ 157
and 1334 and the Amended Standing Order; and that this Court may enter a final order consistent
with Article III of the United States Constitution; and this Court having found that venue of this
proceeding and the Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and
this Court having found that the relief requested in the Motion is in the best interests of the Debtors’
estates, their creditors, and other parties in interest; and this Court having found that the Debtors’

1

The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, are: Extraction Oil & Gas, Inc. (3923); 7N, LLC (4912); 8 North, LLC (0904); Axis Exploration, LLC
(8170); Extraction Finance Corp. (7117); Mountaintop Minerals, LLC (7256); Northwest Corridor Holdings, LLC
(9353); Table Mountain Resources, LLC (5070); XOG Services, LLC (6915); and XTR Midstream, LLC
(5624). The location of the Debtors’ principal place of business is 370 17th Street, Suite 5300, Denver, Colorado
80202.

2

Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion.
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notice of the Motion and opportunity for a hearing on the Motion were appropriate and no other
notice need be provided; and this Court having reviewed the Motion and having heard the
statements in support of the relief requested therein at a hearing before this Court (the “Hearing”);
and this Court having determined that the legal and factual bases set forth in the Motion and at the
Hearing establish just cause for the relief granted herein; and upon all of the proceedings had
before this Court; and after due deliberation and sufficient cause appearing therefor, it is HEREBY
ORDERED THAT:
1.

The Motion is granted on a final basis as set forth herein.

2.

The Debtors are authorized to remit and pay (or use tax credits to offset) the Taxes

and Fees that accrued prior to the Petition Date and that will become payable during the pendency
of these chapter 11 cases, in an aggregate amount not to exceed $196,225,333.00, and remit and
pay (or use tax credits to offset) Taxes and Fees that arise or accrue in the ordinary course of
business on a postpetition basis.
3.

Notwithstanding the relief granted herein and any actions taken pursuant to such

relief, nothing contained in the Motion or this Final Order shall constitute, nor is it intended to
constitute: (a) an admission as to the validity, priority, or amount of any particular claim against
a Debtor entity; (b) a waiver of the Debtors’ right to dispute any particular claim on any grounds;
(c) a promise or requirement to pay any particular claim; (d) an implication or admission that any
particular claim is of a type specified or defined in this Final Order or the Motion; (e) a request or
authorization to assume any agreement, contract, or lease pursuant to section 365 of the
Bankruptcy Code; (f) a waiver or limitation of the Debtors’ rights under the Bankruptcy Code or
any other applicable law; or (g) a concession by the Debtors or any other party-in-interest that any
liens (contractual, common law, statutory, or otherwise) satisfied pursuant to this Final Order are
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valid and the Debtors and all other parties-in-interest expressly reserve their rights to contest the
extent, validity, or perfection, or to seek avoidance of all such liens. Any payment made pursuant
to this Final Order should not be construed as an admission as to the validity, priority, or amount
of any particular claim or a waiver of the Debtors’ or any other party-in-interest’s rights to
subsequently dispute such claim.
4.

The banks and financial institutions on which checks were drawn or electronic

payment requests made in payment of the prepetition obligations approved herein are authorized
to receive, process, honor, and pay all such checks and electronic payment requests when presented
for payment, and all such banks and financial institutions are authorized to rely on the Debtors’
designation of any particular check or electronic payment request as approved by this Final Order
without any duty of further inquiry and without liability for following the Debtors’ instructions.
5.

The Debtors are authorized to issue postpetition checks, or to effect postpetition

fund transfer requests, in replacement of any checks or fund transfer requests that are dishonored
as a consequence of these chapter 11 cases with respect to prepetition amounts owed in connection
with any Taxes and Fees.
6.

The Debtors shall maintain a matrix/schedule of amounts directly or indirectly paid,

subject to the terms and conditions of this Final Order, including the following information:
(a) the names of the payee; (b) the date and amount of the payment; (c) the category or type of
payment, as further described and classified in the Motion; and (d) the Debtor or Debtors that made
the payment. The Debtors shall provide a copy of such matrix/schedule to the U.S. Trustee, the
administrative agent under the Debtors’ prepetition senior credit facility or, in lieu thereof, counsel
thereto, the administrative agent under the Debtors’ debtor-in-possession financing facilities or, in
lieu thereof, counsel thereto, counsel to the Debtors’ prepetition senior notes, and any statutory
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committee appointed in these chapter 11 cases every thirty (30) days beginning upon entry of this
Final Order.
7.

Notice of the Motion as provided therein shall be deemed good and sufficient notice

of such Motion and the requirements of Bankruptcy Rule 6004(a) and the Bankruptcy Local Rules
are satisfied by such notice.
8.

Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Final

Order are immediately effective and enforceable upon its entry.
9.

The Debtors are authorized to take all actions necessary to effectuate the relief

granted in this Final Order in accordance with the Motion.
10.

This Court retains exclusive jurisdiction with respect to all matters arising from or

related to the implementation, interpretation, and enforcement of this Final Order.

4

Case 20-11548

Doc 8-3

Filed 06/15/20

Page 1 of 2

Exhibit C
Authorities
Authority
Adams County Treasurer

Address

P.O. Box 869
Brighton, CO 80601-0869
Arapahoe County Treasurer
P.O. Box 571
Littleton, CO 80120
Boulder County Treasurer
PO Box 471
Boulder, CO 80306-0471
Bureau of Land Management
2850 Youngfield St
Lakewood, CO 80215
City and County of Broomfield
PO Box 407
Broomfield, CO 80038-0407
City of Aurora
15151 E. Alameda Parkway
Aurora, CO 80012
City of Brighton
500 S 4th Ave
Brighton, CO 80601
City of Commerce City
7887 East 60th Avenue
Commerce City, CO 80022
City of Dacono
512 Cherry Street
Dacono, CO 80514
City of Denver
Department of Finance
Treasury Division
PO Box 660860
Dallas, TX 75266-0860
City of Evans
1100 37th St
Evans, CO 80620
City of Greeley
PO Box 1648
Greeley, CO 80632
City of Longmont
350 Kimbark St
Longmont, CO 80501
City of Thornton
PO Box 910222
Denver, CO 80291-0222
City of Westminster
4800 W 92nd Ave
Westminster, CO 80031
Colorado Department of Public Health and 4300 Cherry Creek Drive South
Environment
Denver, CO 80246
Colorado Dept of Revenue
PO Box 17087
Denver, CO 80217-0087
Colorado Oil and Gas Conservation
1120 Lincoln Street
Commission (COGCC)
Denver, CO 80203
Colorado Secretary of State
1700 Broadway #200
Denver, CO 80202
CT Corporation System
PO Box 4349
Carol Stream, IL 60197
Delaware Secretary of State, Division of PO Box 5509
Corporations
Binghamton, NY 13902-5509
Denver County
Dept of Finance
Treasury Division
PO Box 17420
Denver, CO 80217-0420

Type of Tax
Property Tax
Property Tax
Property Tax
Environmental and Business Fees and
Taxes
Property Tax
Sales/Use Tax, Occupational Privilege Tax
Environmental and Business Fees and
Taxes
Environmental and Business Fees and
Taxes
Environmental and Business Fees and
Taxes
Sales/Use Tax

Environmental and Business Fees and
Taxes
Sales/Use Tax
Environmental and Business Fees and
Taxes
Sales/Use Tax
Environmental and Business Fees and
Taxes
Environmental and Business Fees and
Taxes
Severance Tax, Sales/Use Tax
Conservation Tax
Filing Fees
Filing Fees
Franchise Tax
Property Tax
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Authority
Elbert County Treasurer
Larimer County Treasurer
Nebraska Secretary of State
Town of Berthoud
Town of Eaton
Town of Erie Co

Town of Firestone

Town of Frederick

Town of Grover
Town of Johnstown

Town of Mead
Town of Milliken
Town of Severance

Town of Windsor
Weld County Treasurer
Wyoming Secretary of State
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Address
PO Box 67
Kiowa, CO 80117
P.O. Box 2336
Fort Collins, CO 80522
PO Box 94608
Lincoln, NE 68509-4608
807 Mountain Ave
Berthoud, CO 80513
223 1St St
Eaton, CO 80615
645 Holbrook
P.O. Box 750
Erie, CO 80516
151 Grant Avenue
P.O. Box 100
Firestone, CO 80520
401 Locust St
P.O. Box 435
Frederick, CO 80530-0435
PO Box 57
Grover, CO 80729
450 S Parish Ave
P.O. Box 609
Johnstown, CO 80534
PO Box 626
Mead, CO 80542
1101 Broad Street
Milliken, CO 80543
3 S Timberridge Pkwy
P.O. Box 339
Severance, CO 80546
301 Walnut St
Windsor, CO 80550
PO Box 458
Greeley, CO 80632
Herschler Building East
Suite 101
122 West 25th Street
Cheyenne, WY 82002-0020

Type of Tax
Property Tax
Property Tax
Filing Fees
Environmental and Business Fees and
Taxes
Environmental and Business Fees and
Taxes
Environmental and Business Fees and
Taxes
Environmental and Business Fees and
Taxes
Environmental and Business Fees and
Taxes
Environmental and Business Fees and
Taxes
Environmental and Business Fees and
Taxes
Environmental and Business Fees and
Taxes
Environmental and Business Fees and
Taxes
Environmental and Business Fees and
Taxes
Environmental and Business Fees and
Taxes
Property Tax
Annual Report Fee

