
 

 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 
In re: 
 
EXTRACTION OIL & GAS, INC. et al.,1 
 
   Debtors. 

 
Chapter 11 
 
Case No. 20-11548 (CSS) 
 
(Jointly Administered) 
 
Hearing Date: 
September 30, 2020, at 10:00 a.m. (ET) 
 

 
 PLATTE RIVER MIDSTREAM, LLC, DJ SOUTH GATHERING, LLC, AND PLATTE 

RIVER HOLDINGS, LLC’S JOINDER IN AND STATEMENT IN SUPPORT OF 
GRAND MESA PIPELINE, LLC’S MOTION FOR RELIEF FROM  

THE AUTOMATIC STAY  
 

Platte River Midstream, LLC (“PRM”), DJ South Gathering, LLC (“DJS”), and 

Platte River Holdings, LLC (“PRH”) (individually, a “Company” and collectively, the 

“Companies”), creditors and parties-in-interest in the above-captioned cases (the “Chapter 11 

Cases”) of the above-captioned debtors and debtors in possession (collectively, the “Debtors”), by 

and through their undersigned counsel, filed this Joinder in and Statement in Support of (“Joinder”) 

Grand Mesa Pipeline, LLC’s (“Grand Mesa”) Motion for Order Confirming that the Automatic 

Stay Does Not Apply or, in the Alternative, for Relief from the Automatic Stay (D.I. 364) (“Stay 

Relief Motion”). 

  

 
1 The Debtors in the Chapter 11 Cases, along with the last four digits of each Debtor’s federal 

tax identification number, are:  Extraction Oil & Gas, Inc. (3923); 7N, LLC (4912); 8 North, 
LLC (0904); Axis Exploration, LLC (8170); Extraction Finance Corp. (7117); Mountaintop 
Minerals, LLC (7256); Northwest Corridor Holdings, LLC (9353); Table Mountain Resources, 
LLC (5070); XOG Services, LLC (6915); and XTR Midstream, LLC (5624).  The location of 
the Debtors’ principal place of business is 370 17th Street, Suite 5300, Denver, Colorado 80202. 
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JOINDER AND STATEMENT IN SUPPORT 

1. PRM, DJS, and Extraction Oil & Gas, Inc. (“XOG”) are parties to certain 

Transportation Services Agreements (“TSAs”) which set forth the terms and conditions for the 

transportation of XOG’s crude petroleum through the Companies’ gathering systems. The TSAs 

are filed rate contracts governed and approved by the Federal Energy Regulatory Commissions 

(“FERC”) under the Interstate Commerce Act (49 U.S.C. App. § 1 et seq., the “ICA”).  

2. The Companies join in and incorporate by reference the Stay Relief Motion 

filed by Grand Mesa and the arguments made in the Stay Relief Motion, including: (a) that a 

declaratory petition before FERC would not implicate the automatic stay; (b) proceedings before 

FERC would fall within the police and regulatory powers exception to the automatic stay under 

section 362(b)(4) of Title 11 of the United States Code (11 U.S.C. §§ 101 et seq., the “Bankruptcy 

Code”); or, alternatively, that (x) the Companies are entitled to relief from the automatic stay for 

“cause” under section 362(d)(1), and that (i) the TSAs have the force of law under the ICA and 

cannot be changed, modified, or abrogated under the filed rate and Mobile-Sierra doctrines unless 

required by the public interest, (ii) FERC has exclusive jurisdiction to determine the “public 

interest,” (iii) the court should lift the automatic stay to permit the Companies to petition FERC 

for a determination of whether rejection of the TSAs is consistent with the public interest under 

the ICA, and (iv) even if the Court determines that FERC approval under the ICA is not required 

for the TSA to be rejected, it should lift the automatic stay, or declare it is inapplicable, to permit 

the Companies to petition FERC to provide the Court with its opinion as to whether rejection of 

the TSAs is consistent with the public interest under the ICA. 

3. The Companies further incorporate by reference: (a) FERC’s June 22, 2020 

and August 21, 2020 Orders confirming the concurrent, exclusive jurisdiction of FERC and this 
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Court, granted under Titles 49 and 11 of the United States Code. See ETC Tiger Pipeline, LLC, 

171 FERC ¶ 61,248 (2020), reh’g denied, 171 FERC ¶ 61,155 (2020), attached as Exhibits A and 

B; (b) the Response by FERC to Court’s July 6 Order [Bankr. S.D. Tex; D.I. 439], attached as 

Exhibit C, filed by FERC on July 20, 2020 in Ultra Petroleum Corp. Inc., Case No. Case No. 20-

32631 (MI), U.S. Bankruptcy Court, Southern District of Texas (Houston Division) (“Ultra Case”), 

in which FERC explained its limited ability to participate in bankruptcy cases, including those 

matters under section 365 of the Bankruptcy Code; and (c) the Limited Objection by the Federal 

Energy Regulatory Commission to Motion of Ultra Resources, Inc. for Entry of an Order 

Authorizing Rejection of the Negotiated Rate Firm Transportation Agreement with Rockies 

Express Pipeline LLC Effective as of the Petition Date [Bankr. S.D. Tex; D.I. 445], attached as 

Exhibit D, filed by FERC on July 21, 2020 in the Ultra Case, in which FERC did not oppose 

rejection under section 365, but opposed entry of an order purporting to retain exclusive 

jurisdiction over the future implementation, interpretation, and enforcement of a rejection order. 

CONCLUSION 

WHEREFORE, the Companies respectfully request that this Court grant the relief 

requested in this Joinder and enter an order: (a) confirming that the declaratory proceeding that the 

Companies seek to commence at FERC in respect of the TSAs does not implicate the automatic 

stay or is subject to the police and regulatory exception of section 362(b)(4) of the Bankruptcy 

Code; or, in the alternative; (b) granting relief from the automatic stay to allow the Companies to 

petition for an order from FERC regarding whether rejection of the TSAs is consistent with the 

public interest and ICA; and (c) granting such other relief as is just and proper. 
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Dated:  September 16, 2020 /s/  Brett S. Turlington 
Wilmington, Delaware Curtis S. Miller (No. 4853) 

Taylor M. Haga (No. 6549) 
Brett S. Turlington (No. 6705) 
MORRIS, NICHOLS, ARSHT & TUNNELL LLP 
1201 Market Street, 16th Floor 
Wilmington, Delaware 19801 

 Telephone: (302) 658-9200 
 Facsimile: (302) 658-3989 

Email: cmiller@mnat.com 
thaga@mnat.com 

            bturlington@mnat.com 
 

 - and - 
 

 

 Matthew J. Ochs (Colorado No. 31713) 
Christopher A. Chrisman (Colorado No. 33132) 

 HOLLAND & HART LLP 
555 17th Street, Suite 3200  
Denver, CO 80202 
Telephone: (303) 295-8000 
Email:  mjochs@hollandhart.com 
             cachrisman@hollandhart.com  
 
Counsel to Platte River Midstream, LLC, DJ South 
Gathering, LLC, and Platte River Holdings, LLC  
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171 FERC ¶ 61,248

UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners:  Neil Chatterjee, Chairman;
                                        Richard Glick, Bernard L. McNamee,
                                        and James P. Danly.

ETC Tiger Pipeline, LLC Docket No. RP20-881-000

ORDER ON PETITION FOR DECLARATORY ORDER

(Issued June 22, 2020)

On May 19, 2020, ETC Tiger Pipeline, LLC (ETC Tiger or Petitioners) filed, 
pursuant to Rule 207 of the Commission’s Rules of Practice and Procedure,1 a petition 
for declaratory order (Petition) requesting a finding that the Commission has concurrent 
jurisdiction with United States Bankruptcy Courts under sections 4 and 5 of the Natural 
Gas Act (NGA)2 with respect to ETC Tiger’s transportation agreements with Chesapeake 
Energy Marketing, L.L.C. (Chesapeake) and that Commission approval of any abrogation 
or modification of these agreements is statutorily required.  In this order, we grant the
Petition in part and deny it in part.

I. Background

ETC Tiger states that it is a subsidiary of Energy Transfer LP and a natural gas 
company as defined in the NGA.  ETC Tiger states that it owns a 197-mile bidirectional 
pipeline, which was constructed pursuant to section 7 of the NGA, with a capacity of 
2.4 billion cubic feet per day that extends through the Haynesville Shale and ends near 
Delhi, Louisiana, where it interconnects with multiple interstate pipelines.  ETC Tiger 
states that it has been providing service to Chesapeake since 2016 under two transportation 
agreements:  (1) a firm transportation agreement, with a term of April 1, 2016 through 
December 31, 2030, providing for a maximum daily quantity of 500,000 dekatherms (Dth) 
per day at the fixed negotiated monthly reservation rate of $9.5813 per Dth; and 
(2) an interruptible transportation agreement, with a term of April 1, 2016 through 

                                           
1 18 C.F.R. § 385.207(a)(2) (2019).

2 15 U.S.C. §§ 717c and 717d (2018).
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December 31, 2025, providing for a maximum daily quantity of 500,000 Dth per day
at a discounted rate.  Based on Chesapeake’s May 11, 2020 10-Q filing with the Securities 
and Exchange Commission, ETC Tiger states that it believes it must prepare for the 
imminent possibility that Chesapeake may file for bankruptcy under Chapter 11 of the 
United States Bankruptcy Code and move to reject its Commission-jurisdictional 
transportation agreements with ETC Tiger.3

II. Petition

ETC Tiger seeks three specific Commission declarations:  (1) the above-
referenced natural gas firm transportation agreements entered into between ETC Tiger
and Chesapeake are Commission-jurisdictional agreements reflecting filed rates approved 
by the Commission pursuant to its exclusive jurisdiction under the NGA; (2) if 
Chesapeake seeks to reject such Commission-jurisdictional agreements in bankruptcy 
court, Chesapeake must petition this Commission for approval to abrogate, modify, or 
amend the filed rate pursuant to Section 5 of the NGA and show that such abrogation, 
modification, or amendment is in the public interest; and (3) if a party to a Commission-
jurisdictional contract under the NGA seeks to reject such agreement in bankruptcy court, 
that party must receive NGA Section 5 approval before a bankruptcy court can determine 
whether to reject the agreement.4  ETC Tiger’s arguments in support follow.

ETC Tiger states that the Commission has recently affirmed that it has concurrent 
jurisdiction with the bankruptcy courts in connection with the disposition of 
Commission-jurisdictional wholesale power contracts,5 finding that “to give effect to 
both the [Federal Power Act (FPA)] and the Bankruptcy Code, a party to a Commission-
jurisdictional wholesale power contract must obtain approval from both the bankruptcy 
court and the Commission to reject the contract and modify the filed rate, respectively.”6  
ETC Tiger asserts that the Commission’s findings in those orders are equally applicable 
to Commission-jurisdictional transportation agreements under the NGA.7

                                           
3 Petition at 3-5.

4 Id. at 3.

5 Id. at 6-7 (citing NextEra Energy, Inc. v. Pac. Gas & Elec. Co., 166 FERC ¶ 61,049 
(2019) (NextEra) and Exelon Corp. v. Pac. Gas & Elec. Co., 166 FERC ¶ 61,053 (2019) 
(Exelon), order on reh’g, NextEra, Inc. v. Pac. Gas & Elec. Co., 167 FERC ¶ 61,096 (2019) 
(Rehearing Order)). 

6 Rehearing Order, 167 FERC ¶ 61,096 at P 3.

7 Petition at 7.
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ETC Tiger also argues that the majority of courts that have addressed this issue 
have found that the Commission has at least concurrent jurisdiction and reasonable 
opportunity to provide an opinion on whether rejection of the contracts at issue is in the 
public interest, and have acknowledged the Commission’s exclusive jurisdiction and 
proper role in determining the public-interest implications prior to permitting a debtor to 
reject a Commission-jurisdictional agreement.  In particular, ETC Tiger highlights 
In re Calpine Corp.,8 in which the court held that “the Bankruptcy Code does not 
expressly limit FERC’s jurisdiction and [instead] contemplates agency action during the 
pendency of a reorganization,” and that “FERC’s vast authority over filed rate energy 
contracts” is superior to the bankruptcy court’s jurisdiction.9  ETC Tiger notes that the 
United States Court of Appeals for the Sixth Circuit (Sixth Circuit) also recently found 
that the Commission and the bankruptcy courts have concurrent jurisdiction but that the
bankruptcy court’s jurisdiction is superior.10  Further, ETC Tiger contends that Boston 
Generating11 addressed the question of the Commission’s jurisdiction in bankruptcy 
proceedings with respect to agreements under the NGA.  According to ETC Tiger, 
Boston Generating provides judicial precedent upon which the Commission can rely, in 
addition to its numerous rulings with respect to contracts under the FPA, to grant the 
Petition.12

ETC Tiger asserts that the rationale discussed in the Commission’s orders finding 
that the Commission has exclusive, or at least concurrent, jurisdiction over whether the 
rejection of a jurisdictional contract or filed rate under the FPA is in the public interest is 
interchangeable with, and applies equally to, such a determination under the NGA.  ETC 
Tiger contends that the NGA was intended to regulate interstate sales of natural gas for 
resale in much the same way as the FPA regulates interstate sales of power.  For example, 
ETC Tiger states that the language used in the NGA regarding the requirement to file 
rates and the Commission’s power to fix unjust and unreasonable rates is almost an exact 
replica of the language used in the FPA.  Thus, ETC Tiger argues that the parity between 
the FPA and NGA extends to the Commission’s application of the filed-rate doctrine, 
which means that rates must be filed with the Commission and the rates filed for sale and 
transportation are lawful only if they are just and reasonable and the Commission “alone 
is empowered to make that judgment [of reasonableness], and until it has done so, no 
                                           

8 In re Calpine Corp., 337 B.R. 27, 33, 35 (Bankr. S.D.N.Y 2006) (Calpine).

9 Id. at 35-36.

10 Petition at 8 (citing FirstEnergy Sols. Corp., 945 F.3d 431, 445-46 (6th Cir. 
2019) (FirstEnergy)).

11 Boston Generating, 2010 WL 4616243 (S.D.N.Y. 2010).

12 Petition at 7-9.
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other rate other than the one on file may be charged.”13  Further, ETC Tiger asserts that 
“[o]nce filed with FERC, a ‘filed rate’ becomes an obligation external to the contract, 
with the independent force of law.”14

ETC Tiger also argues that the Mobile-Sierra public interest presumption15 applies 
equally to jurisdictional contracts under both the NGA and FPA.  ETC Tiger asserts that 
the Mobile-Sierra doctrine “holds that the rate set out in a freely negotiated contract 
presumptively meets the ‘just and reasonable’ requirement imposed by the FPA statute 
unless FERC concludes that the rate will ‘seriously harm the public interest.’”16  Because 
both the FPA and NGA require just and reasonable rates, ETC Tiger contends that the 
Mobile-Sierra presumption applies equally under both statutes.  ETC Tiger asserts that 
the logical conclusion to the application of the presumption to natural gas contracts is that 
a pipeline shipper must receive the Commission’s approval to abrogate, modify, or 
amend the filed rate pursuant to section 5 of the NGA by seeking to terminate a contract 
through bankruptcy by showing that such action is in the public interest.17

ETC Tiger argues that, in addition to some courts recognizing that the 
Commission has a role in determining whether a contract under the FPA or NGA can be 
rejected in bankruptcy, the Commission has a long-standing practice of considering the 
public interest regarding NGA-jurisdictional contracts of pipelines in bankruptcy 
proceedings.  ETC Tiger states that in Columbia Gas Transmission Corp.,18 the 

                                           
13 Id. at 11 (quoting Nantahala Power & Light Co. v. Thornburg, 476 U.S. 953, 

964 (1952)).

14 Petition at 11 (quoting FirstEnergy, 945 F.3d at 456-57).

15 United Gas Pipeline Co. v. Mobile Gas Serv. Corp., 350 U.S. 332 (1956) 
(holding that under the NGA, natural gas companies cannot unilaterally change contract 
rates) (Mobile); Fed. Power Comm’n v. Sierra Pac. Power Co., 350 U.S. 348 (1956) 
(holding that under the FPA, the Commission had no power to change a contract rate 
without first finding the existing rate unjust, unreasonable, unduly discriminatory, or 
preferential) (Sierra).

16 Petition at 11-12 (quoting FirstEnergy, 945 F.3d at 444 (quoting NRG Power 
Mktg., LLC v. Me. Pub. Util. Comm’n, 558 U.S. 165, 167 (2010) (quotation marks 
omitted); Morgan Stanley Capital Grp. Inc. v. Pub. Util. Dist. No. 1, 554 U.S. 527, 530 
(2008)).

17 Id. at 12.

18 Columbia Gas Transmission Corp., 66 FERC ¶ 61,374 (1994) (Columbia Gas), 
reh’g denied, 67 FERC ¶ 61,269 (1994).
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Commission recognized that Columbia’s rejection of its contracts with upstream 
suppliers in a bankruptcy proceeding was governed by the provisions of the Bankruptcy 
Code and, thus, had to be decided in bankruptcy court, but also found that these contracts 
were fully subject to the Commission’s jurisdiction under the NGA and therefore within 
the Commission’s authority to modify or terminate those contracts if they were contrary 
to the public interest.  ETC Tiger also asserts that, more recently, in Boston Generating, 
the parties agreed that the debtors should seek Commission approval of the gas 
transportation contracts at issue, but disagreed over whether the bankruptcy court and 
Commission should consider the rejection motion concurrently or whether the bankruptcy 
court must wait until the Commission had ruled.19  ETC Tiger states that the court found 
the question was irrelevant because “[i]f either the bankruptcy court or FERC does not 
approve the Debtor’s rejection of the [agreement], the Debtors may not reject the 
contract.”20

Finally, ETC Tiger argues that the issue of a debtor rejecting a Commission-
jurisdictional agreement in bankruptcy raises a public policy issue.  ETC Tiger asserts 
that the filed rate doctrine applies not only to the rate, but to the terms and conditions of 
service, including the term of the agreement.  ETC Tiger contends that the abrogation of 
a contract, by definition, affects the term of the contract and the rate received by the 
pipeline.  Further, ETC Tiger reiterates that, pursuant to the filed rate doctrine, a 
Commission-jurisdictional agreement is not a private contract but has the force of law 
and only the Commission has the right to determine whether the abrogation, 
modification, or amendment of a filed rate harms the public interest.  Thus, ETC Tiger 
argues that the Commission should grant this Petition and assert its exclusive jurisdiction 
to ensure that any move to reject a Commission-jurisdictional agreement would not harm 
the public interest.21

III. Notice and Responsive Pleadings

Notice of the Petition was published in the Federal Register, 85 Fed. Reg. 32,378
(2020), with interventions and protests due on or before June 18, 2020.  Timely motions 
to intervene were filed by Enbridge (U.S.) Inc. and American Public Gas Association.
Stagecoach Pipeline & Storage Company LLC and Arlington Storage Company, LLC 
(collectively, Stagecoach and Arlington) jointly filed a timely motion to intervene and 
comments in support of ETC Tiger’s Petition.  Chesapeake filed a timely motion to 
intervene and protest.

                                           
19 Petition at 13 (citing Boston Generating, 2010 WL 4616243 at *3).

20 Id.

21 Id. at 14-15.
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Stagecoach and Arlington argue that a debtor’s motion to reject a Commission-
jurisdictional contract in bankruptcy directly implicates the filed rate doctrine because the 
debtor is seeking to substitute its judgment on filed rates for that of the Commission.  
Stagecoach and Arlington assert that the Commission alone, consistent with the filed rate 
doctrine under both the NGA and FPA, has the authority to determine whether a debtor’s 
proposed rejection of a Commission-jurisdictional contract is just and reasonable.22  

Chesapeake argues that the Commission should deny the Petition.  Chesapeake 
asserts that ETC Tiger erroneously seeks (1) a remedy for a situation that has not 
occurred, (2) to elevate the Commission’s jurisdiction over the filed rate above the 
jurisdiction of the bankruptcy courts to determine whether a contract should be rejected, 
and (3) to reverse the Commission’s policies with respect to natural gas transportation 
contracts.23

Chesapeake contends that the NGA and the Commission’s regulations treat natural 
gas companies differently from shippers on the natural gas pipelines.  According to 
Chesapeake, the Commission has not, nor should it, infer from the NGA any duty to 
perform for shippers such as Chesapeake.  Chesapeake asserts that, unlike certified 
interstate natural gas pipelines, shippers on natural gas pipelines do not need to request 
abandonment authority from the Commission under section 7(b) of the NGA24 in order to 
stop performing under a transportation service agreement.  Further, Chesapeake argues 
that Congress expressly limited the scope of section 7(b) abandonment authority to the 
provision of certificated services by interstate pipelines by removing producers from the 
definition of “natural gas company” in the Wellhead Decontrol Act of 1989.25  Thus, 
given that Congress has imposed specific limits on the scope of section 7(b) of the NGA, 
Chesapeake contends that the Commission should deny ETC Tiger’s attempts to evade 
those limits by requiring the Commission to infer a duty to perform under the NGA 
where none exists.26

Chesapeake also argues that the bankruptcy courts have primary and exclusive 
jurisdiction over the rejection of contracts.  Chesapeake highlights the court’s finding in 
FirstEnergy, where the Sixth Circuit held that the bankruptcy court’s jurisdiction, 
although concurrent with the Commission’s jurisdiction, is “nonetheless primary or 

                                           
22 Stagecoach and Arlington Comments at 3-5.

23 Chesapeake Protest at 1.

24 15 U.S.C. §717f(b) (2018).

25 Pub. L. No. 101-60 (1989); 15 U.S.C. § 3431(b)(1).

26 Chesapeake Protest at 4-8.
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superior to FERC’s position,”27 and that the debtor-in-possession can reject the contracts 
subject to proper bankruptcy court approval and the Commission “cannot independently 
prevent it.”28  Further, Chesapeake asserts that the United States Court of Appeals for the 
Fifth Circuit has determined that the rejection of an executory contract allows for the 
non-breaching party to receive an unsecured claim against the bankruptcy estate for an 
amount equal to the damages from the breach, which are calculated based upon the filed 
rate.29  Chesapeake contends that bankruptcy courts have also determined that they hold 
exclusive jurisdiction over rejection of executory contracts, including Commission-
jurisdictional ones,30 and that the Commission has consistently deferred to the bankruptcy 
courts where natural gas pipeline transportation agreements are at issue.31  Chesapeake 
also notes that another pipeline company, Rockies Express LLC (Rockies Express), filed 
a petition for declaratory order with the Commission seeking similar relief but withdrew 
the petition after a hearing before the bankruptcy court.  Chesapeake states that, in that 
case, the bankruptcy court held that “proceeding with the petition before FERC . . . or 
FERC’s ruling on the petition . . . would violate the automatic stay under section 362(a) 

                                           
27 Chesapeake Protest at 9 (quoting FirstEnergy, 945 F.3d at 446).

28 Id. at 10 (quoting FirstEnergy, 945 F.3d at 446).

29 Id. (citing In re Mirant Corp., 378 F.3d 511, 520 (5th Cir. 2004) (Mirant)).

30 Id. (citing In re PG&E Corp., No. 19-30088-DM (Bankr. N.D. Cal. 2019) 
(appeal pending in the Ninth Circuit)).

31 Id. at 11 (citing In re Vanguard Natural Resources, LLC, No. 17-30560 (MI) 
(Bankr. S.D. Tex. Mar. 1, 2017) (natural gas pipeline companies did not object to 
debtor’s rejection of their respective firm transportation agreements; no FERC 
involvement); In re Linn Energy, LLC, No. 16-60040 (DRJ) (Bankr. S.D. Tex. Jun. 27, 
2016) (several counterparties did not object to debtors’ rejection of their transportation 
service agreements; no FERC involvement); In re Edgemarc Holdings, LLC, No. 19-
11104 (Bankr. D. Del. Jun. 25, 2019) (counterparty expressly did not object to the 
debtors’ rejection of firm transportation service agreements; no FERC involvement); 
In re Bonanza Creek Energy, Inc., No. 17-10015 (Bankr. D. Del. Apr. 7, 2017) (neither 
counterparty nor FERC objected to rejection effectuated through plan of reorganization); 
In re Mirant Corp., No. 03-46590 (Bankr. N.D. Tex. Aug. 14, 2003) (neither 
counterparty nor FERC objected to debtors’ rejection of firm natural gas transportation 
agreement)).
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of the Bankruptcy Code”32 and any ruling by the Commission during the chapter 11 case 
would be void because it would violate the automatic stay.33

Chesapeake asserts that while bankruptcy courts have exclusive jurisdiction 
regarding the rejection of contracts, the Commission may play a role in the process by 
providing advice and guidance to the bankruptcy courts regarding whether rejection 
would harm the public interest.  Further, Chesapeake contends that bankruptcy courts 
may consider, in accordance with the business judgment rule, whether there is a public 
interest that should be taken into account in considering rejection of an executory 
contract.  However, Chesapeake maintains that with or without Commission 
participation, the bankruptcy courts retain the jurisdiction to consider whether to 
authorize rejection of a natural gas transportation contract through a shipper in chapter 11 
bankruptcy.  In contrast, Chesapeake claims that the Petitioners would have the 
Commission create exclusive Commission jurisdiction to make this determination 
without any input from the bankruptcy courts.  Chesapeake argues that such an outcome 
would render the Bankruptcy Code meaningless and would place the Commission’s 
jurisdiction over and above any jurisdiction the bankruptcy courts might have.34

Chesapeake argues that the Commission has already articulated a public policy 
determination regarding its position on contract defaults by shippers in its 2005 
Creditworthiness Policy Statement.35  According to Chesapeake, the Creditworthiness 
Policy Statement determined that, in the event of a shipper default, the risk of loss 
belongs with the natural gas pipeline, and found that the compensation for this risk is 
factored into determining the pipeline’s return on equity when it seeks approval for new 
jurisdictional service rates and also allows for pipelines to request up to three months of 
reservation charges from existing shippers as collateral for a non-creditworthy shipper as 
a means of mitigating risk.36  Chesapeake also asserts that the Creditworthiness Policy 
Statement addresses the process pipelines can use for suspending or terminating service 

                                           
32 Chesapeake Protest at 12-13 (citing In re Ultra Petroleum Corp., Hr’g Tr. 53: 

25-54: 4 (Bankr. S.D. Tex. May 29, 2020)).

33 Id. (citing In re Ultra Petroleum Corp., Hr’g Tr. 55: 6-7 (Bankr. S.D. Tex. 
May 29, 2020)).

34 Id. at 13-14.

35 Creditworthiness Standards for Interstate Natural Gas Pipelines, 111 FERC ¶ 61,412 
(2005) (Creditworthiness Policy Statement).

36 Chesapeake Protest at 15 (citing Creditworthiness Policy Statement, 111 FERC 
¶ 61,412 at PP 11, 14).
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in response to a shipper’s deteriorating creditworthiness.37  Further, Chesapeake claims
that, in the Creditworthiness Policy Statement, the Commission cited favorably to 
previous decisions where the Commission acknowledged the primacy of bankruptcy 
court jurisdiction.  Thus, Chesapeake contends that the Creditworthiness Policy 
Statement demonstrates the Commission’s understanding that rejection under the 
Bankruptcy Code would be available to a shipper in bankruptcy without Commission 
involvement.38  

In addition, Chesapeake asserts that the Petitioners would have the Commission 
apply the wrong standard for contract rejection in bankruptcy.  Chesapeake argues that 
the Mobile-Sierra doctrine only applies where a party is attempting to unilaterally modify 
a contract rate.  However, Chesapeake asserts that contract rejection is a breach of 
contract that does terminate or rescind the contract such that the filed rate remains 
intact.39  

Finally, Chesapeake argues that the Petitioners seek to have the Commission take 
action that would be inconsistent with the requirements of ETC Tiger’s tariff.  Chesapeake 
states that ETC Tiger’s tariff provides that ETC Tiger may unilaterally suspend and 
terminate a shipper’s contract where the shipper has failed to pay an invoice on a timely 
basis and/or where the shipper fails to maintain creditworthiness.  Thus, Chesapeake 
contends that it strains credulity for ETC Tiger to argue that a shipper breach of contract 
through the bankruptcy process would require a Mobile-Sierra finding by the Commission 
when ETC Tiger’s decision to terminate a contract due to the shipper’s bankruptcy would 
not.  Moreover, Chesapeake claims that ETC Tiger’s tariff contains several references to 
bankruptcy courts and recognizes the primacy of those courts’ jurisdiction in certain 
situations.  For example, Chesapeake cites two provisions of the ETC Tiger tariff that 
prohibit ETC Tiger from taking any actions that conflict with any order of a bankruptcy 
court.40  Thus, Chesapeake asserts that, if the bankruptcy court were to authorize rejection 
of one or both of the contracts between Chesapeake and ETC Tiger, ETC Tiger must 
comply with those orders and may not take any actions that would conflict with those 
orders, such as requesting a contrary determination from the Commission.41

                                           
37 Chesapeake Protest at 16 (citing Creditworthiness Policy Statement, 111 FERC 

¶ 61,412 at PP 32-35).

38 Id. at 16-17.

39 Id. at 17.

40 Id. at 18-19 (citing ETC Tiger, FERC Gas Tariff, §§ 2.8, 12.1).

41 Chesapeake Protest at 19.
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IV. Commission Determination

A. Procedural Matters

Pursuant to Rule 214 of the Commission’s Rules of Practice and Procedure, 
18 C.F.R. § 385.214 (2019), the timely, unopposed motions to intervene serve to make
the entities that filed them parties to this proceeding.

B. Substantive Matters

We grant the Petition and find that the principles the Commission articulated in
NextEra and Exelon with respect to the FPA apply with equal force under the NGA.  
Where a party to a Commission-jurisdictional agreement under the NGA seeks to reject 
the agreement in bankruptcy, that party must obtain approval from both the Commission 
and the bankruptcy court to modify the filed rate and reject the contract, respectively.42

As a threshold matter, the filed rate doctrine and the Mobile-Sierra presumption 
apply equally to contracts regulated under sections 4 and 5 of the NGA and contracts 
regulated under sections 205 and 206 of the FPA.43  As noted by ETC Tiger,44 the 
language used in the NGA regarding the requirement to file rates and the Commission’s 
power to remedy unjust and unreasonable rates “‘are in all material respects substantially 
identical.’”45  Courts have held that the parity between the FPA and NGA extends to the 
Commission’s application of the filed rate doctrine.  Indeed, due to the similarities 
between the two statutory schemes, the Supreme Court has a longstanding and 

                                           
42 NextEra, 166 FERC ¶ 61,049 at P 28; Exelon, 166 FERC ¶ 61,053 at P 25.  The 

Commission’s initial orders and its consolidated rehearing order are currently pending on
judicial review before the Ninth Circuit.

43 Indeed, the Mobile-Sierra doctrine is derived from the Supreme Court’s twin 
decisions issued the same day under the NGA, and the FPA.  See supra note 14 (citing 
Mobile and Sierra); see also, e.g., Morgan Stanley, 554 U.S. at 544-45 (applying the 
Mobile-Sierra doctrine to rates under the FPA); Permian Basin Area Rate Cases, 390 
U.S. 747, 822 (1968) (applying the Mobile-Sierra doctrine to rates under the NGA).

44 Petition at 11.

45 Ark. La. Gas Co. v. Hall, 453 U.S. 571, 577 n.7. (1981) (Arkla Gas) (quoting
Sierra, 350 U.S. at 353).
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“established practice of citing interchangeably decisions interpreting the pertinent 
sections of the two statutes.”46

Consistent with the foregoing precedent, we find that the Bankruptcy Code does 
not displace the Commission’s jurisdiction over filed rate contracts under the NGA.  As 
filed rates, such contracts are not typical commercial contracts but rather establish public 
obligations that carry the force of law.47 As the Supreme Court explained with specific 
regard to Commission-jurisdictional contracts, filed rate obligations exist independently 
of private contractual duties and continue to bind the counterparties, regardless of one 
party’s breach of contract, or even a determination that a contract may not be enforced at 
all.48  More recently, the Supreme Court held in Mission Product Holdings, Inc. v. 
Tempnology49 that a debtor cannot grant itself an exemption from “all the burdens that 
generally applicable law . . . imposes” by breaching a contract through the bankruptcy 
process.  Mission Product supports the principle that a debtor does not extinguish its filed 
rate obligations under the NGA by rejecting a contract in bankruptcy.  

As the Commission stated in Exelon, “the Commission determines the filed rate 
and ‘except for review of the Commission’s orders, the courts can assume no right to a 
different one.’”50  Rejection of a Commission-jurisdictional contract in a bankruptcy 
court alters the essential terms and conditions of a contract that is also a filed rate; 
therefore, the Commission’s approval is required to modify or abrogate the filed rate.51  

Bearing in mind the foregoing principles, we turn to ETC Tiger’s requested 
declarations. In response to the first and second questions posed by ETC Tiger, whether 
the above-referenced agreements constitute filed rates and whether Chesapeake must 
petition this Commission for approval to abrogate, modify, or amend the filed rate, the 

                                           
46 Arkla Gas, 453 U.S. at 577 n.7.

47 See, e.g., Cal. ex rel. Lockyer v. Dynegy, Inc., 375 F.3d 831, 853 (9th Cir. 2004) 
(filed rates “are considered to be ‘the law’”) (citation omitted).

48 Pa. Water & Power Co. v. Fed. Power Comm’n, 343 U.S. 414, 422 (1952)
(power company’s duty to comply with filed rate “springs from the Commission’s 
authority, not from the law of private contracts”).

49 139 S. Ct. 1652, 1665 (2019) (Mission Product).

50 Exelon, 166 FERC ¶ 61,053 at 26 (quoting Montana-Dakota Utils. Co. v. Nw. 
Pub. Serv. Co., 341 U.S. at 252).

51 NextEra, 166 FERC ¶ 61,049 at P 29; Exelon, 166 FERC ¶ 61,053 at P 26.  
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Commission’s answer is yes.52  The natural gas transportation agreements at issue here, 
like the wholesale power purchase agreements at issue in NextEra and Exelon, constitute 
filed rates.  As such, in order to give effect to both the NGA and the Bankruptcy Code, 
Chesapeake may not modify the rates, terms, or conditions of its transportation 
agreements with ETC Tiger by rejecting those contracts in bankruptcy; Chesapeake must 
obtain approval from the Commission to do so. 

In response to the third question posed by ETC Tiger, whether a party to a 
Commission-jurisdictional contract under the NGA must receive Commission approval
before a bankruptcy court can determine whether to reject the agreement, our answer is 
no, at least to the extent ETC Tiger appears to suggest that a shipper cannot move to 
reject a contract in bankruptcy court without the Commission’s approval.  As the 
Commission has previously explained, “the Commission neither presumes to sit in 
judgment of rejection motions nor seeks to arrogate the role of adjudicating bankruptcy 
proceedings.  The Commission recognizes that rendering a determination on rejection 
motions is solely within the province of the bankruptcy court.”53  However, as we have 
also explained, a bankruptcy court’s decision to approve rejection of a FERC-
jurisdictional contract cannot modify the filed rate or excuse a violation of the filed rate; 
only the Commission has the authority to modify the public law duties set forth in the filed 
rate.54  Moreover, a reorganization plan that purports to authorize the modification or 
abrogation of a FERC-jurisdictional filed rate cannot be confirmed unless the Commission 
agrees to any rate change provided in the reorganization plan or confirmation is made 
contingent on the Commission’s approval.55  Such an agreement from the Commission can 
only occur via a Commission order.

We find that Chesapeake’s reliance on section 7(b) of the NGA is misplaced.  As 
Chesapeake states, section 7(b) of the NGA pertains to the requirements for an interstate 
natural gas pipeline company to abandon jurisdictional service authorized by the 
Commission.  This case does not implicate the obligations arising under section 7(b) of 
the NGA, but instead raises questions about the rights and obligations of parties to 

                                           
52 Based upon the record in this proceeding, we do not opine on whether the 

Mobile-Sierra presumption applies to the agreements at issue. 

53 Rehearing Order, 167 FERC ¶ 61,096 at P 16.

54 See id.

55 Specifically, the Bankruptcy Code provides that “[t]he court shall confirm a plan 
only if all of the following requirements are met: . . . Any governmental regulatory 
commission with jurisdiction, after confirmation of the plan, over the rates of the debtor 
has approved any rate change provided for in the plan, or such rate change is expressly 
conditioned on such approval.”  11 U.S.C. § 1129(a)(6) (2018).
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Commission-jurisdictional contracts under sections 4 and 5 of the NGA.  Thus, by 
granting the relief requested by ETC Tiger, the Commission is not inferring a shipper’s 
duty to perform under section 7(b) of the NGA.  Rather, the Commission is giving proper 
effect to the filed rate doctrine, which unquestionably applies to the contracts at issue 
here.

Although Chesapeake cites instances where courts have taken a position contrary
to our finding here,56 the law is unsettled in this area.57  And, as noted, the Supreme 
Court’s recent decision in Mission Product supports our position.  Further, contrary to 
Chesapeake’s assertions, the Commission’s inaction in other bankruptcy cases involving 
natural gas shippers58 is inapposite to the question of jurisdiction.  That the Commission 
did not act in certain cases does not imply the absence of jurisdiction, and Chesapeake 
points to no precedent to support such a proposition.  

Chesapeake’s reference to the Rockies Express matter also is misplaced because 
the factual circumstances presented in that case are distinguishable from those presented 
here.  There, unlike here, the relevant debtor had filed for bankruptcy, triggering the 
automatic stay provision in the Bankruptcy Code.  Assuming arguendo that the automatic 
stay would have prevented the Commission from acting on the Rockies Express petition
before the Commission,59 which we do not concede, here, Chesapeake has not filed a

                                           
56 Chesapeake Protest at 9-10 (citing FirstEnergy, 945 F.3d at 446; Mirant, 378 

F.3d at 520). 

57 Federal courts have come to varying conclusions regarding the interaction 
between the Bankruptcy Code and either the FPA or NGA.  Compare FirstEnergy, 945 
F.3d 431 (6th Cir. 2019) (district court and Commission share concurrent jurisdiction but 
district court jurisdiction is superior and district court must consider Commission’s views 
in considering rejection motion) and Mirant, 378 F.3d 511 (FPA does not preempt the 
bankruptcy court’s jurisdiction to authorize rejection of an executory contract because 
rejection of wholesale power purchase agreement would only have an indirect effect upon 
the filed rate) and In re PG&E Corp., 603 B.R. 471 (Bankr. N.D. Cal. 2019) (debtor need 
not obtain Commission approval or input to authorize rejection of Commission-regulated
contract) with Calpine Corp., 337 B.R. 27 (owing to Commission’s exclusive jurisdiction 
under FPA, bankruptcy court may not authorize rejection of Commission-regulated
contract) and Boston Generating, LLC, No. 10 Civ. 6258, 2010 WL 4616243 
(recognizing parties’ agreement that debtor must obtain approval from both bankruptcy 
court and Commission to reject Commission-regulated agreement).  

58 See supra note 30.

59 Docket No. RP20-822-000.
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bankruptcy petition.  Thus, the automatic stay provision of the Bankruptcy Code is 
inapplicable.

We find that Chesapeake’s claim that the Petitioners seek to create exclusive 
Commission jurisdiction to make this determination without any input from the 
bankruptcy courts mischaracterizes the Commission’s interpretation of its jurisdiction.  
The Commission has consistently emphasized that its jurisdiction is concurrent with, not 
superior to, that of the bankruptcy courts.60  The Commission has held that, “to give 
effect to both the FPA and the Bankruptcy Code,”61 a party to a Commission-
jurisdictional contract must obtain approval from the bankruptcy court to reject the 
contract in bankruptcy and must also obtain approval from the Commission to modify or 
abrogate the filed rate. 

The application of a separate legal standard by the Commission does not elevate 
the Commission’s jurisdiction to a superior position in relation to the bankruptcy court 
and does not render the Bankruptcy Code meaningless.

We find no merit in Chesapeake’s assertions regarding the Creditworthiness 
Policy Statement.  The Creditworthiness Policy Statement addresses different issues than 
those raised in this context.  In the Creditworthiness Policy Statement, the Commission 
addressed the types of credit a pipeline may require of a non-creditworthy shipper and the 
ability of a pipeline to terminate a pipeline-shipper relationship, in part to hedge against 
the risk that the shipper might file for bankruptcy.62  In this case, ETC Tiger is not 
attempting to require Chesapeake to provide additional collateral or security or to 
terminate the pipeline-shipper relationship.  Thus, the Creditworthiness Policy Statement 
is inapplicable here.

Chesapeake’s assertion that the Petitioners seek to have the Commission apply the 
wrong standard for contract rejection in bankruptcy court is likewise without merit.  
Chesapeake’s argument on this point conflates the roles of the Commission and the 
bankruptcy court.  

Finally, we find that granting the relief requested here does not conflict with any 
provision of ETC Tiger’s tariff.  The fact that ETC Tiger’s tariff provides that ETC Tiger 
may unilaterally suspend and terminate a shipper’s contract under certain circumstances
is not relevant to the question of whether Chesapeake may unilaterally modify or 

                                           
60 E.g., Exelon, 166 FERC ¶ 61,053 at P 25.

61 NextEra, 166 FERC ¶ 61,049 at P 28; Exelon, 166 FERC ¶ 61,053 at P 25 
(emphasis added).  

62 See generally Creditworthiness Policy Statement, 111 FERC ¶ 61,412.
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abrogate the rates, terms, or conditions of its natural gas transportation agreements with 
ETC Tiger.  Aside from obtaining approval from the bankruptcy court to reject its 
contracts with ETC Tiger, Chesapeake must seek a determination from the Commission 
as to whether a filed rate may be modified or abrogated under the NGA.  Chesapeake’s 
remaining arguments about the restrictions in ETC Tiger’s tariff are inapplicable here 
because the bankruptcy court has not issued any orders on the matter; therefore, ETC 
Tiger’s Petition cannot, by definition, conflict with any order of the bankruptcy court.

The Commission orders:

We conclude that this Commission and the bankruptcy courts have concurrent 
jurisdiction to review and address the disposition of the natural gas transportation 
agreements sought to be rejected through bankruptcy, as discussed in the body of this 
order.

By the Commission.

( S E A L )

Kimberly D. Bose,
Secretary.
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172 FERC ¶ 61,155 

UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 

 

Before Commissioners:  Neil Chatterjee, Chairman; 

                                        Richard Glick, Bernard L. McNamee, 

                                        and James P. Danly. 

 

ETC Tiger Pipeline, LLC         Docket No. RP20-881-001 

 

ORDER DENYING REHEARING 

 

(Issued August 21, 2020) 

 

 On June 22, 2020, the Commission issued a declaratory order holding that it and 

the United States Bankruptcy Courts have concurrent jurisdiction to review and address 

the disposition of two natural gas firm transportation agreements between Chesapeake 

Energy Marketing, L.L.C. (Chesapeake) and ETC Tiger Pipeline, LLC (ETC Tiger).1  In 

this order, we deny Chesapeake’s request for rehearing of the June 22 Order, as discussed 

below. 

I. Background 

 On May 19, 2020, in anticipation of Chesapeake’s filing a petition for bankruptcy, 

ETC Tiger sought an order from the Commission declaring that the Commission has 

concurrent jurisdiction under sections 4 and 5 of the Natural Gas Act (NGA)2 with the 

bankruptcy courts with regard to the disposition of its transportation agreements with 

Chesapeake.  ETC Tiger sought three specific Commission declarations:  (1) that the 

natural gas firm transportation service agreements entered into between ETC Tiger and 

Chesapeake are Commission-jurisdictional agreements reflecting filed rates approved by 

the Commission pursuant to its exclusive jurisdiction under the NGA; (2) that if 

Chesapeake sought to reject such Commission-jurisdictional agreements in bankruptcy 

court, Chesapeake must petition this Commission for approval to abrogate, modify, or 

amend the filed rate pursuant to section 5 of the NGA and show that such abrogation, 

modification, or amendment is in the public interest; and (3) that, if a party to a 

Commission-jurisdictional contract under the NGA seeks to reject such agreement in 

                                              
1 ETC Tiger Pipeline, LLC, 171 FERC ¶ 61,248 (2020) (June 22 Order). 

2 15 U.S.C. §§ 717c and 717d (2018). 
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bankruptcy court, that party must receive NGA section 5 approval before a bankruptcy 

court can determine whether to reject the agreement.3   

 In the June 22 Order, the Commission cited its recent orders4 addressing the 

relationship between the Bankruptcy Code and sections 205 and 206 of the Federal 

Power Act (FPA).5  The Commission found that the principles articulated in those orders 

apply with equal force under the NGA and therefore held that, “[w]here a party to a 

Commission-jurisdictional agreement under the NGA seeks to reject the agreement in 

bankruptcy, that party must obtain approval from both the Commission and the 

bankruptcy court to modify the filed rate and reject the contract, respectively.”6 

 The Commission stated that, due to the parity between the FPA and NGA, the 

filed rate doctrine and the Mobile-Sierra7 public interest presumption apply equally to 

contracts under both statutes.  The Commission also found that the rejection of a 

Commission-jurisdictional contract in bankruptcy court alters the essential terms and 

conditions of a contract that is also a filed rate and, as such, the Commission’s approval is 

required to modify or abrogate the filed rate.  Thus, the Commission held that the 

                                              
3 June 22 Order, 171 FERC ¶ 61,248 at P 3.  

4 NextEra, Inc. v. Pac. Gas & Elec. Co., 166 FERC ¶ 61,049 (2019) (NextEra) and 

Exelon Corp. v. Pac. Gas & Elec. Co., 166 FERC ¶ 61,053 (Exelon), order on reh’g, 

NextEra, Inc. v. Pac. Gas & Elec. Co., 167 FERC ¶ 61,096 (2019) (NextEra Rehearing 

Order) (holding that the Commission and the bankruptcy courts have concurrent 

jurisdiction to review and address the disposition of wholesale power contracts sought to 

be rejected through bankruptcy). 

5 16 U.S.C. §§ 824d and 824e (2018). 

6 June 22 Order, 171 FERC ¶ 61,248 at P 20. 

7 United Gas Pipeline Co. v. Mobile Gas Serv. Corp., 350 U.S. 332 (1956) 

(Mobile) (holding that under the NGA, natural gas companies cannot unilaterally change 

contract rates); FPC v. Sierra Pac. Power Co., 350 U.S. 348 (1956) (Sierra) (holding that 

under the FPA, the Commission has no power to change a contract rate without first 

finding the existing rate unjust, unreasonable, unduly discriminatory, or preferential).  

Mobile and Sierra formed the basis for the “Mobile-Sierra doctrine,” which prohibits one 

party to Commission-regulated contract from unilaterally changing the mutually agreed-

upon contract rate without a finding from the Commission that the contract rate 

“seriously harms the consuming public.” Morgan Stanley Capital Grp. Inc. v. Public Util. 

Dist. No. 1, 554 U.S. 527, 545 (2008). 
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Bankruptcy Code does not displace the Commission’s jurisdiction over filed rate 

contracts under the NGA.8 

 With regard to the first and second declarations sought by ETC Tiger, the 

Commission found that the natural gas transportation agreements at issue, like the 

wholesale power purchase agreements at issue in NextEra and Exelon, constitute filed 

rates.  Therefore, in order to give effect to both the NGA and the Bankruptcy Code, the 

Commission found that Chesapeake may not modify the rates, terms, or conditions of 

those agreements by rejecting those contracts in bankruptcy without also obtaining 

Commission approval to modify the filed rate.  Regarding ETC Tiger’s third request, the 

Commission held more generally that, although rendering a determination on a rejection 

motion is solely within the province of the bankruptcy court, a bankruptcy court’s 

decision to approve rejection of a Commission-jurisdictional contract cannot modify a 

filed rate or excuse violation of the filed rate; only the Commission has the authority to 

modify the public law duties set forth in the filed rate.9 

 As relevant to Chesapeake’s rehearing request, the June 22 Order also rejected 

several objections raised by Chesapeake.  First, the Commission disagreed with 

Chesapeake’s contention that granting the requested relief would be inconsistent with 

relevant court precedent and what Chesapeake characterized as the Commission’s 

previous deference to the bankruptcy courts where natural gas pipelines are at issue.  The 

Commission acknowledged instances where the courts have taken a position contrary to 

its finding of concurrent jurisdiction,10 but highlighted that the law is unsettled in this 

area.11  The Commission also stated that its inaction in other bankruptcy cases involving 

                                              
8 June 22 Order, 171 FERC ¶ 61,248 at PP 21-22. 

9 Id. PP 24-25. 

10 Id. P 27 (citing In re FirstEnergy Sols. Corp., 945 F.3d 431, 446 (6th Cir. 2019) 

(FirstEnergy); In re Mirant Corp., 378 F.3d 511, 520 (5th Cir. 2004) (Mirant)). 

11 Id. (noting that Federal Courts have come to varying conclusions regarding the 

interaction between the Bankruptcy Code and either the FPA or NGA).  Compare 

FirstEnergy, 945 F.3d 431 (holding that district court and Commission share concurrent 

jurisdiction but district court jurisdiction is superior and district court must consider 

Commission’s views in considering rejection motion) and Mirant, 378 F.3d 511 (holding 

that that FPA does not preempt the bankruptcy court’s jurisdiction to authorize rejection 

of an executory contract because rejection of wholesale power purchase agreement would 

only have an indirect effect upon the filed rate) and In re PG&E Corp., 603 B.R. 471 

(Bankr. N.D. Cal. 2019) (PG&E) (holding that the debtor need not obtain Commission 

approval or input to authorize rejection of Commission-regulated contract) with Calpine 

Corp., 337 B.R. 27 (Bankr. S.D.N.Y. 2006) (Calpine) (finding that due to the 
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natural gas shippers12 is inapposite to the question of jurisdiction.13  Second, the 

Commission found no merit in Chesapeake’s assertion that the Commission’s 

Creditworthiness Policy Statement14 evidences the Commission’s understanding that 

rejection of a Commission-jurisdictional contract under the Bankruptcy Code does not 

require Commission involvement, finding that the Creditworthiness Policy Statement is 

inapplicable here.15  Third, the Commission rejected Chesapeake’s claim that ETC 

Tiger’s tariff includes provisions that conflict with or restrict the Commission’s ability to 

grant the requested relief.  The Commission found that the fact that ETC Tiger’s tariff 

provides the pipeline the ability to unilaterally suspend and terminate a shipper’s contract 

under certain circumstances is not relevant to the question of whether Chesapeake may 

unilaterally modify or abrogate the rates, terms, or conditions of its natural gas 

transportation agreements with ETC Tiger.  The Commission also found Chesapeake’s 

remaining arguments regarding ETC Tiger’s tariff were inapplicable, including the 

argument that ETC Tiger’s tariff prohibits ETC Tiger from taking any action that is 

inconsistent with an order of a bankruptcy court.  The Commission noted that, at that 

time, Chesapeake had not filed for bankruptcy; thus, there were no bankruptcy court 

orders of relevance.16 

 On June 28, 2020, Chesapeake filed a petition for bankruptcy in the United States 

Bankruptcy Court for the Southern District of Texas and a motion for an order from that 

court authorizing rejection of one of its firm natural gas transportation agreements with 

ETC Tiger.17 

                                              

Commission’s exclusive jurisdiction under FPA, bankruptcy court may not authorize 

rejection of Commission-regulated contract) and Boston Generating, LLC, No. 10 Civ. 

6258, 2010 WL 4616243 (S.D.N.Y. Nov. 12, 2010) (recognizing parties’ agreement that 

debtor must obtain approval from both bankruptcy court and Commission to reject 

Commission-regulated agreement). 

12 See Chesapeake Rehearing Request at note 37 (collecting cases). 

13 June 22 Order, 171 FERC ¶ 61,248 at P 27. 

14 Creditworthiness Standards for Interstate Natural Gas Pipelines, 111 FERC 

¶ 61,412 (2005) (Creditworthiness Policy Statement). 

15 June 22 Order, 171 FERC ¶ 61,248 at P 31. 

16 Id. P 33. 

17 Chesapeake Energy Corp., Motion of Chesapeake Energy Corporation for Entry 

of an Order (I) Authorizing Rejection of the Negotiated Rate Firm Transportation 
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 On July 22, 2020, Chesapeake filed a request for rehearing of the June 22 Order.  

On August 4, 2020, ETC Tiger filed an answer to Chesapeake’s rehearing request. 

II. Chesapeake Rehearing Request 

 Chesapeake argues that the Commission erred in the June 22 Order by failing to 

follow clear statutory language in the Bankruptcy Code, relevant court decisions, and the 

Commission’s own precedent.  Thus, Chesapeake asserts that the Commission should 

grant rehearing and determine that the bankruptcy courts have exclusive jurisdiction in 

determining whether to accept a request to reject a Commission-jurisdictional contract in 

bankruptcy.18   

 Chesapeake explains that section 365(a) of Chapter 11 of the Bankruptcy Code 

states that “the trustee, subject to the court’s approval, may assume or reject any 

executory contract or unexpired lease of the debtor.”19  Chesapeake states that while 

section 365(a) includes some exceptions to this authority, none of them reference the 

Commission’s filed rate authority or a requirement for Commission approval of the 

rejection of Commission-jurisdictional contracts.20   

 Chesapeake also highlights the FirstEnergy decision, in which the United States 

Court of Appeals for the Sixth Circuit held that once Commission-jurisdictional contracts 

become part of a bankruptcy proceeding, they “are not de jure regulations but, rather, 

ordinary contracts susceptible to rejection in bankruptcy,”21 and that the bankruptcy 

process is superior to the Commission’s authority to regulate energy contracts and 

markets.22  Chesapeake contends that the United States Court of Appeals for the Fifth 

Circuit (Fifth Circuit) came to the same conclusion that the Commission must “rely upon 

the provisions of the Bankruptcy Code” to limit a debtor’s ability to reject a Commission-

jurisdictional contract.23  Further, Chesapeake asserts that the bankruptcy court in PG&E 

                                              

Agreements and Related Contracts Effective as of July 1, 2020, and (II) Granting Related 

Relief, Case No. 20-33233 (Bankr. S.D. Tex.) (June 28, 2020). 

18 Chesapeake Rehearing Request at 5-8. 

19 Id. at 5 (citing 11 U.S.C. § 365(a) (2018)). 

20 Id. at 5-6. 

21 Id. at 6 (quoting FirstEnergy, 945 F.3d at 446). 

22 Id. 

23 Id. at 6-7 (quoting Mirant, 378 F.3d at 521). 
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also affirmed that the debtor has the power to assume or reject most executory contracts 

under section 365(a) of the Bankruptcy Code without Commission involvement.24  

Chesapeake claims that the Commission has previously adopted a similar stance, finding 

that “once a shipper is in bankruptcy, the bankruptcy court has jurisdiction over its 

contracts.  The Commission cannot interfere with this jurisdiction.”25 

 Chesapeake states that it recognizes that the court in Calpine came to a different 

conclusion but argues that Calpine does not fully support the Commission’s position.  

Chesapeake asserts that Calpine implicitly acknowledges that the Commission’s filed rate 

authority does not cover all situations when a shipper has entered bankruptcy and seeks 

rejection of a Commission-jurisdictional contract.26 

 In addition, Chesapeake argues that the Commission erred in the June 22 Order by 

finding that rejection of a Commission-jurisdictional contract in bankruptcy constitutes a 

modification of the filed rate.  Chesapeake contends that, in making this determination, 

the Commission mistakenly defined what rejection means in bankruptcy and, 

accordingly, this finding is inconsistent with judicial precedent, the Commission’s own 

precedent, and the plain language of the Bankruptcy Code.27   

 Chesapeake reiterates that section 365(a) of Chapter 11 of the Bankruptcy Code 

does not include exceptions that pertain to the Commission’s authority over filed rates.  

Rather, Chesapeake asserts that the only exceptions in the statute concern the possession 

and rejection of a timeshare interest in real property.  Further, Chesapeake contends that 

the Supreme Court has held that rejection of a contract in bankruptcy constitutes a breach 

and, therefore, the debtor can stop performing its remaining obligations under the 

agreement.  According to Chesapeake, in reaching this holding, the Supreme Court 

specifically rejected the Commission’s position that rejection alters the terms and 

conditions of the contract.28  Chesapeake contends that the June 22 Order reflects a 

misunderstanding of the Mission Product holding and the applicability of the filed rate 

doctrine to contract breach and rejection of a contract in bankruptcy.  Chesapeake asserts 

that the Bankruptcy Code provides the bankruptcy court with the authority to reject a 

                                              
24 Id. (citing PG&E, 603 B.R. at 486). 

25 Id. at 7 (quoting Tenn. Gas Pipeline Co., 102 FERC ¶ 61,075, at P 71 (2003) 

(Tennessee)). 

26 Id. at 7-8. 

27 Id. at 9. 

28 Id. at 9-10 (citing Mission Prod. Holdings v. Tempnology, LLC, 139 S. Ct. 1652, 

1666 (2019) (Mission Product)).  
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contract, permitting the non-breaching party to receive an unsecured claim against the 

bankruptcy estate for an amount equal to damages from the breach.29  Chesapeake 

contends that the Commission previously followed the same course in finding that actions 

taken in a bankruptcy proceeding do not implicate the filed rate doctrine.30  Chesapeake 

argues that the June 22 Order provides no explanation as to why Commission-

jurisdictional contracts should be treated differently in this case.31 

 Chesapeake also challenges the Commission’s acknowledgement that “rendering a 

determination on rejection motions is solely within the province of the bankruptcy 

court”32 while also determining that the Commission alone has “the authority to modify 

the public law duties set forth in the filed rate.”33 Chesapeake argues that these holdings 

are inconsistent and the June 22 Order’s failure to address this inconsistency is reversible 

error.  Chesapeake also argues that the June 22 Order fails to explain why rejection of a 

contract in bankruptcy court requires a higher standard of scrutiny from the Commission 

than a shipper that simply breaches its contract in the ordinary course of business. 

Chesapeake asserts that the Commission has routinely declined to exercise jurisdiction 

over contract breaches under the Ark. La. Gas Co. v. Hall34 precedent.35 

 Additionally, Chesapeake argues that the June 22 Order erred by departing without 

adequate explanation from its own precedent.  Chesapeake asserts that the Commission 

                                              
29 Id. at 10 (citing Mirant, 378 F.3d at 521). 

30 Id. at 10-11 (citing USGen New England, Inc., 116 FERC ¶ 61,285, at P 32 

(2006) (USGen) (finding that mitigation that reduced the amount the shipper in 

bankruptcy might have otherwise owed under the contract does not change the filed 

rate)). 

31 Id. at 11. 

32 June 22 Order, 171 FERC ¶ 61,248 at P 25. 

33 Id. 

34 7 FERC ¶ 61,175, at 61,322 (1979) (Arkla) (explaining that the Commission’s 

decision to exercise jurisdiction “over contractual issues otherwise litigable in state 

courts, depends . . . on three factors . . . : (1) whether the Commission possesses some 

special expertise which makes the case peculiarly appropriate for Commission decision; 

(2) whether there is a need for uniformity of interpretation of the type of question raised 

by the dispute; and, (3) whether the case is important in relation to the regulatory 

responsibilities of the Commission”). 

35 Chesapeake Rehearing Request at 12. 
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previously stated its intention to follow Mirant,36 in which the Fifth Circuit determined 

that the Commission had no jurisdiction over the rejection of contracts in bankruptcy.  

Further, Chesapeake contends that the Commission failed to acknowledge many other 

orders where it stated that when a shipper enters bankruptcy, its contracts are subject to 

the jurisdiction of the bankruptcy courts and the Commission may not interfere.37  

Chesapeake also notes that the Commission has taken no action in numerous bankruptcy 

proceedings involving natural gas pipelines.38  Chesapeake asserts that the June 22 

Order’s finding that the Commission’s inaction in one proceeding is “inapposite to the 

                                              
36 Id. (citing Cal. Elec. Oversight Board v. Calpine Energy Servs., L.P., 114 FERC 

¶ 61,003 (2006) (CEOB)). 

37 Id. at 13 (citing Tennessee, 102 FERC ¶ 61,075 at P 71; see also Transwestern 

Pipeline Co., 103 FERC ¶ 61,066, at P 11 (2003) (Transwestern) (citing Tennessee for 

the proposition that the Commission “cannot interfere” with the Bankruptcy Court’s 

jurisdiction); N. Nat. Gas Co., 102 FERC ¶ 61,076, at P 71 (2003) (Northern Natural 

Gas); Creditworthiness Policy Statement, 114 FERC ¶ 61,412). 

38 Id. at 13.  As described by Chesapeake, these cases include the following:  In re 

Vanguard Nat. Res., LLC, No. 17-30560 (MI) (Bankr. S.D. Tex. Mar. 1, 2017) (natural 

gas pipeline companies did not object to debtor’s rejection of their respective firm 

transportation agreements; no FERC involvement); In re Linn Energy, LLC, No. 16-

60040 (DRJ) (Bankr. S.D. Tex. Jun. 27, 2016) (several counterparties did not object to 

debtors’ rejection of their transportation service agreements; no FERC involvement); In 

re Edgemarc Holdings, LLC, No. 19-11104 (Bankr. D. Del. June 25, 2019) (counterparty 

expressly did not object to the debtors’ rejection of firm transportation service 

agreements; no FERC involvement); In re Bonanza Creek Energy, Inc., Case No. 17-

10015 (Bankr. D. Del. Apr. 7, 2017) (neither counterparty nor FERC objected to rejection 

effectuated through plan of reorganization); In re Mirant Corp., No. 03-46590 (Bankr. 

N.D. Tex. Aug. 14, 2003) (neither counterparty nor FERC objected to debtors’ rejection 

of firm natural gas transportation agreement); In re Calpine Corp., No. 05-60200 (Bankr. 

S.D.N.Y. Dec. 6 & 19, 2007) (multiple natural gas pipeline companies settled their 

objections to debtor’s repudiation and/or rejection of their respective firm transportation 

agreements without FERC involvement); In re Linn Energy, LLC, No. 16-60040 (DRJ) 

(Bankr. S.D. Tex. June 27, 2016) (FERC did not object or otherwise involve itself in 

debtor’s rejection, or the claims allowance process relating to the rejection, of 

transportation service agreement, which automatically terminated a month before court 

ruled on debtor’s rejection motion); USGen New England, Inc., 118 FERC ¶ 61172 

(2007) (FERC declined to involve itself in the determination of damages relating to 

debtor’s rejection of firm transportation service agreements governed by NGA where 

contracts were already terminated). 

20200821-4001 FERC PDF (Unofficial) 08/21/2020
Case 20-11548-CSS    Doc 644-2    Filed 09/16/20    Page 9 of 22



Docket No. RP20-881-001 - 9 - 

 

 

question of jurisdiction,”39 misses the point that the Commission has not provided a 

reasoned explanation for its departure from the position it has historically taken.40 

 Finally, Chesapeake argues that the June 22 Order erred by failing to address the 

implications of ETC Tiger’s tariff now that Chesapeake is in bankruptcy.  Chesapeake 

notes that the June 22 Order found that “because the bankruptcy court has not issued any 

orders on the matter . . . ETC Tiger’s petition cannot, by definition, conflict with any 

order of the bankruptcy court.”41  Chesapeake states that it has since filed a petition for 

bankruptcy, and thus argues that the Commission must now consider the implications of 

ETC Tiger’s tariff provisions that prohibit ETC Tiger from taking any actions that 

conflict with any order of a bankruptcy court.  According to Chesapeake, if the 

bankruptcy court determines that Chesapeake may reject the contracts at issue, ETC 

Tiger’s tariff would control ETC Tiger’s actions and would prohibit ETC Tiger from 

taking actions that conflict with the order on rejection.42 

III. Discussion 

A. Procedural Matters 

 Rule 713(d)(1) of the Commission's Rules of Practice and Procedure, 18 C.F.R. 

§ 385.713(d)(1) (2019), prohibits an answer to a request for rehearing.  Accordingly, we 

deny ETC Tiger’s motion to answer and reject ETC Tiger’s answer to Chesapeake’s 

rehearing request. 

B. Substantive Matters 

 We deny rehearing.  We disagree with Chesapeake’s contention that the June 22 

Order fails to follow the plain language of the Bankruptcy Code.  As the Supreme Court 

has long recognized, the primary purpose of the NGA is the protection of consumers,43 

                                              
39 June 22 Order, 171 FERC ¶ 61,248 at P 27. 

40 Chesapeake Rehearing Request at 13-14. 

41 June 22 Order, 171 FERC ¶ 61,248 at P 33. 

42 Chesapeake Rehearing Request at 14-15. 

43 See, e.g., Atl. Refin. Co. v. Pub. Serv. Comm’n of N.Y., 360 U.S. 378, 388 (1959) 

(the NGA was “framed as to afford consumers a complete, permanent and effective bond 

of protection from excessive rates and charges”); FPC v. Hope Nat. Gas Co., 320 U.S. 

591, 610 (1944) (primary purpose of the NGA was to protect consumers from 

exploitation by natural gas companies). 
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and the Commission’s role in evaluating the rates, terms, and conditions of contracts 

governed by the NGA is to protect the public interest.  In contrast, the purpose of the 

Bankruptcy Code is to provide a path to rehabilitate bankrupt debtors.44  These are two 

distinct, yet vitally important, roles, and we conclude that it is necessary to give effect to 

both.45   

 The firm natural gas transportation agreements at issue here are not mere 

executory contracts between two private parties; rather, these contracts, while privately 

negotiated, implicate the public interest and, as filed rates, carry the force of law.46  

Whether the rates in a Commission-jurisdictional contract are just and reasonable, and 

whether the abrogation or modification of such contract is necessary to protect the public 

interest, is a question that the Commission is statutorily obligated and exclusively 

authorized to consider.47  The Commission’s unique role neither subsumes nor is 

subsumed by the Bankruptcy Code.   

 We also find no conflict between the Commission’s obligations under the NGA 

and the Bankruptcy Code.  Although section 365(a) does not carve out an express 

exception for Commission-jurisdictional contracts, section 1129(a)(6) of the Bankruptcy 

Code expressly contemplates the Commission’s role in a bankruptcy proceeding by 

providing that the bankruptcy court shall confirm a reorganization plan only if “[a]ny 

governmental regulatory commission with jurisdiction, after confirmation of the plan, 

over the rates of the debtor has approved any such rate change provided for in the plan, or 

such rate change is expressly conditioned on such approval.”48  The role of the 

Commission– executing its exclusive authority to protect the public interest outside of the 

bankruptcy context – is consistent with section 1129’s recognition that debtors must seek 

regulatory approval of rate changes.   

 Further, Mission Product makes clear that the specified exemptions of section 365 

of the Bankruptcy Code are not intended to imply the negative inference urged by 

                                              
44 NLRB v. Bildisco & Bildisco, 465 U.S. 513, 522-23 (1984). 

45 Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1624 (2018) (“When confronted with 

two Acts of Congress allegedly touching on the same topic, this Court is not at ‘liberty to 

pick and choose among congressional enactments” and must instead strive “to give effect 

to both.’” (quoting Morton v. Mancari, 417 U.S. 535, 551 (1974)). 

46 See, e.g., Cal. ex rel. Lockyer v. Dynegy, Inc., 375 F.3d 831, 853 (9th Cir. 2004) 

(filed rates “are considered to be ‘the law’” (citation omitted)). 

47 NextEra Rehearing Order, 167 FERC ¶ 61,096 at P 13. 

48 11 U.S.C. § 1129(a)(6) (2018). 
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Chesapeake.  As the Supreme Court explained in Mission Product, the list of exceptions 

included in section 365 is “anything but” a “neat, reticulated scheme of narrowly tailored 

exceptions.”49  The Supreme Court noted that the exceptions listed in the Bankruptcy 

Code were added over time by Congress in response to discrete rulings attempting to 

limit the survival of contractual rights post-rejection under bankruptcy.  The Court stated 

that, rather than presenting the full universe of exceptions, “Congress enacted the 

provisions, as and when needed, to reinforce or clarify the general rule that contractual 

rights survive rejection.”50  Thus, the lack of a specific exception for FERC-jurisdictional 

contracts within the Bankruptcy Code is not alone a basis to limit our findings here. 

 We disagree with Chesapeake’s argument that the June 22 Order failed to follow 

existing court precedent.  As the Commission acknowledged in the June 22 Order51 and 

has explained in other proceedings that concerned the Commission’s role in bankruptcy 

proceedings,52 the law is unsettled regarding the interaction between the Bankruptcy 

Code and the Commission’s jurisdiction.53  Against this background, the Commission has 

had the opportunity to reevaluate and clarify its position with regard to this issue.  Based 

on an analysis of the relevant precedent, the Commission has concluded that, in order to 

harmonize and give effect to both the NGA (or FPA) and the Bankruptcy Code, a debtor 

seeking to reject a Commission-jurisdictional contract through bankruptcy must obtain 

approval from the bankruptcy court to reject the contract and from the Commission to 

abrogate or modify the filed rate.54 

 Chesapeake’s attempt to limit Calpine’s holding is unpersuasive.  Chesapeake 

makes the vague claim that the decision somehow implicitly acknowledges55 limits on the 

Commission’s filed rate authority when a shipper has entered bankruptcy, but 

                                              
49 Mission Product, 139 S. Ct. at 1664. 

50 Id.  We note that the Supreme Court’s holding in Mission Product is consistent 

with its earlier finding in Penn Water that public obligations survive the breach of a 

private contract.  See Pa. Water & Power Co. v. FPC, 343 U.S. 414, 422 (1952) (Penn 

Water). 

51 June 22 Order, 171 FERC ¶ 61,248 at P 27. 

52 See, e.g., NextEra Rehearing Order, 167 FERC ¶ 61,096 at PP 29-35. 

53 See supra note 11. 

54 June 22 Order, 171 FERC ¶ 61,248 at P 20; see also NextEra, 166 FERC 

¶ 61,049 at P 28; Exelon, 166 FERC ¶ 61,053 at P 20. 

55 Chesapeake Rehearing Request at 8. 
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Chesapeake makes no attempt to explain the contours of any such limits or how the 

alleged limits apply here.  In Calpine, the United States District Court for the Southern 

District of New York found that it lacked jurisdiction to authorize rejection of wholesale 

power contracts “because doing so would directly interfere with [the Commission’s] 

jurisdiction over the rates, terms, conditions, and duration of wholesale energy 

contracts.”56  The court rejected arguments that tried to distinguish between a breach of a 

contract through rejection and the termination of wholesale energy contracts, stating that 

a “breach” through rejection is not a typical breach where parties dispute the terms of a 

contract, but rather “the unilateral termination of a regulatory obligation.”57  The court 

acknowledged the conflict with Mirant, but also concluded that, even if it were “to adopt 

and apply Mirant faithfully, it would still find that FERC has exclusive jurisdiction over 

the fate of the Power Agreements.”58   

 We also reject Chesapeake’s argument that the Commission erred in finding that 

the rejection of a Commission-jurisdictional contract in bankruptcy court alters the 

essential terms of a contract that is also a filed rate.  Chesapeake argues that the 

Bankruptcy Code allows the bankruptcy court to reject (i.e., allow for a breach of a 

contract) giving the non-breaching party an unsecured claim against the bankruptcy estate 

for the damages from the breach.  However, the Commission addressed this argument on 

rehearing in the NextEra proceeding, finding that “rejection of a wholesale power 

contract amounts to more than a simple breach in the typical sense, in that rejection is a 

court-authorized breach that may result in the complete cessation of performance under 

contract.”59  Although the NextEra proceeding involved the FPA, the analysis applies 

equally to contracts governed by the NGA.60  Further, the Supreme Court has held that a 

                                              
56 Calpine, 337 B.R. at 36. 

57 Id. 

58 Id. at 37.  We note that this conclusion is consistent with the position taken by 

the dissent in FirstEnergy.  FirstEnergy, 945 F.3d at 463 (Griffin, J., concurring in part 

and dissenting in part) (“As a practical matter, the majority’s approach undercuts FERC’s 

decision-making power over filed rates almost entirely, as its only recourse would be to 

go to the bankruptcy court on bended knee and ask it to modify or abrogate the ‘filed-rate 

contract’ that the majority describes.  This has the potential to upend the statutory scheme 

carefully set up by Congress in the FPA, as a power company could not dream of such 

insulation from FERC’s regulation in any other scenario.”).  Further, review of the 

FirstEnergy decision was rendered moot by settlements among the private parties that 

resulted in no change to rates filed with the Commission. 

59 NextEra Rehearing Order, 167 FERC ¶ 61,096 at P 21. 

60 See June 22 Order, 171 FERC ¶ 61,248 at P 21. 
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state court cannot alter, by awarding damages for breach of contract, the filed rate 

established in a Commission-jurisdictional contract.61  Moreover, contrary to the Fifth 

Circuit’s determination in Mirant that awarding a portion of the rate as damages does not 

alter the rate,62 the Supreme Court explained in Arkla Gas, “under the filed rate doctrine, 

the Commission alone is empowered to make that judgment, and until it has done so, no 

rate other than the one on file may be charged.”63  Therefore, the Court determined that, 

by speculating about what rate may have been deemed reasonable in order to award 

damages, the lower court had usurped a function that Congress has reserved for the 

Commission.64 

 The Commission in NextEra explained that “although wholesale power contracts 

are privately negotiated, such contracts must be filed with the Commission in accordance 

with its regulations to be lawful under the FPA, and once filed, wholesale power 

contracts become the ‘equivalent of a federal regulation,’ imposing obligations on the 

parties that extend beyond private contract law.”65  The Commission found that 

wholesale power contracts were thus unlike other contracts that may be sought to be 

rejected in bankruptcy in that they were affected by the public interest and subject to 

regulatory review of changes to their rates, terms or conditions.66 

 Contrary to Chesapeake’s argument, the Commission’s approach on these matters 

is supported by the Supreme Court’s decision in Mission Product, where the Court 

determined that a rejection of a private contract in bankruptcy did not rescind rights 

previously granted under the contract.  Importantly, the Court determined that although 

bankruptcy allows a debtor to escape its future contract obligations, it “does not grant the 

                                              
61 Arkansas Louisiana Gas Co. v. Hall, 453 U.S. 571, at 578-79 (1981) (“It would 

undermine the congressional scheme of uniform rate regulation to allow a state court to 

award as damages a rate never filed with the Commission and thus never found to be 

reasonable within the meaning of the [NGA].”) (Arkla Gas). 

62 Mirant, 378 F.3d at 520-21. 

63 Arkla Gas, 453 U.S. at 581. 

64 Id. at 582. 

65 NextEra Rehearing Order, 167 FERC ¶ 61,096 at P 22; see also Penn Water, 

343 U.S. at 422 ; Cal. ex rel. Lockyer v. Dynegy, Inc., 375 F.3d 831, 839 (9th Cir. 2004). 

66 NextEra Rehearing Order, 167 FERC ¶ 61,096 at P 22; see also Calpine, 337 

B.R. at 37 (“[J]ust as regulatory action was required to transform the terms and 

conditions of the Power Agreements from mere contracts into regulated duties, so also is 

regulatory action from FERC required to eliminate those duties . . . ,”) (citations omitted). 
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debtor an exemption from all the burdens that generally applicable law . . . imposes” on 

parties.67  This is entirely consistent with the Commission’s findings in the June 22 

Order:  the bankruptcy court has concurrent jurisdiction to address a contract under 

bankruptcy law, but its findings do not extinguish or modify the public law duties set 

forward in the filed rate approved by the Commission.  The burdens under the NGA to 

seek Commission approval for modification or abrogation of a filed rate survive 

bankruptcy, as supported by Mission Product.    

 Chesapeake argues that the Commission provided no explanation for why 

rejection of a Commission-jurisdictional contract in bankruptcy should be treated 

differently from mitigation, citing to the Commission’s order in USGen. New England, 

Inc.68  This argument is not properly before the Commission as Chesapeake did not make 

this argument in its protest.  Chesapeake cited to USGen as part of its argument that the 

Commission failed to intervene in prior gas pipeline provisions, but made no arguments 

regarding mitigation.69  The Commission has long held that it will not consider new 

arguments on rehearing that could have been made originally.70  Nevertheless, nothing in 

the USGen order conflicts with the June 22 Order.  In fact, in USGen the Commission 

affirmed that it had concurrent jurisdiction over the contracts at issue in that proceeding, 

then provided guidance on the element under Commission jurisdiction:  the filed rate.71  

The Commission found that mitigation was not addressed under the tariff at issue and that 

mitigation did not affect the filed rate.  By contrast, the rejection of a contract in 

bankruptcy affects the rates, terms, and conditions of a filed rate.72  

 Chesapeake also claims that the Commission is being inconsistent in finding that 

both the bankruptcy court and the Commission have elements of jurisdiction over filed 

                                              
67 Mission Product, 139 S. Ct. at 1665. 

68 Chesapeake Rehearing Request at 10-11 (citing USGen, 116 FERC ¶ 61,285 at 

P 32). 

69 See Protest and Answer of Chesapeake Energy Marketing, L.L.C., Docket No. 

RP20-881-000, at 12 n.35. 

70 Midcontinent Indep. Sys. Operator, Inc., 156 FERC ¶ 61,203, at P 12 (2016); 

see also Nev. Power Co., 111 FERC ¶ 61,111, at P 10 (2005). 

71 See USGen, 116 FERC ¶ 61,285 at PP 32-33 (“We clarify that the filed rate 

doctrine does not preclude the additional mitigation USGen is seeking, just as it did not 

bar the mitigation Tennessee already agreed to provide for reservation charges it expects 

to receive from the sale of USGen’s turnback capacity.”). 

72 See NextEra Rehearing Order, 167 FERC ¶ 61,096 at P 21. 
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rates, arguing that the Commission “cannot have it both ways.”73  But as the Commission 

explained in the June 22 Order,74 this is exactly the system of concurrent jurisdiction 

established by Congress through the Bankruptcy Code and the Natural Gas Act.  A 

bankruptcy court may render its determination on the rejection of the private obligations 

involved in a contract; the public law duties involved with a filed rate are solely the 

province of the Commission.  As noted above, this system of concurrent jurisdiction is 

explicitly contemplated in section 1129(a)(6) of the Bankruptcy Code.75 

 We also reject Chesapeake’s analogy between a rejection in bankruptcy and a 

breach of contract by a shipper in its ordinary course of business.  As we noted in 

NextEra, a rejection of a contract in bankruptcy is broader than a breach in the ordinary 

course of business, as rejection is a court-ordered breach that may result in cessation of 

the entire contract.  Regardless, even outside of the bankruptcy context, the analogy is 

flawed because, contrary to Chesapeake’s claims, a breach of contract may indeed 

implicate the filed rate doctrine.76  FirstEnergy similarly rejected the analogy raised by 

Chesapeake, stating that “an analogy to breach of contract outside of bankruptcy is also 

inapt inasmuch as Supreme Court caselaw . . . gives FERC authority to compel specific 

performance of an unprofitable or even illegal contract.”77   

 We also reject Chesapeake’s contention that the June 22 Order departs, without 

explanation, from the Commission’s Arkla precedent.  As an initial matter, the 

Commission’s Arkla analysis is inapplicable to the jurisdictional question before us.  We 

reiterate our position that rejection of a Commission-regulated contract is not a simple 

breach in the typical sense, because rejection is a court-authorized breach that may result 

in complete cessation of performance coupled with a damages award that materially 

departs from the filed rate.78  Such unilateral abrogation or modification of a filed rate 

                                              
73 Chesapeake Rehearing Request at 11. 

74 June 22 Order, 171 FERC ¶ 61,248 at P 25. 

75 11 U.S.C. § 1129(a)(6) (2018). 

76 See, e.g., Alliance Pipeline L.P., 153 FERC ¶ 61,195, at P 27 (2015) (asserting 

jurisdiction under Arkla over a contract interpretation case that affected the filed rate of 

the pipeline owner); Rockies Express Pipeline LLC, 145 FERC ¶ 61,179, at P 31 (2013) 

(asserting primary jurisdiction under Arkla over a contractual dispute over a Most 

Favored Nations clause that affected FERC-jurisdictional rates). 

77 FirstEnergy, 945 F.3d at 442. 

78 See supra P 24 (discussing the Supreme Court’s holding in Arkla Gas that an 

award of damages by a state court for breach of a Commission-jurisdictional contract 
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contract remains subject to the Commission’s exclusive regulatory review; only the 

Commission may approve changes to a debtor’s public law duties embodied in a filed-

rate.  

 In any case, Chesapeake’s characterization of the Commission’s decisions to 

decline to assert primary jurisdiction as “routine”79 is misleading.  To characterize these 

decisions as routine matters erroneously implies that decisions declining to exercise 

primary jurisdiction under Arkla are made as part of a broader general policy and without 

examining the particular facts of each case.  Contrary to this characterization, Arkla, by 

its nature, is a fact-specific inquiry that requires analysis of how three factors apply to 

facts presented in each case:  (1) whether the Commission possesses some special 

expertise which makes the case peculiarly appropriate for Commission decision; (2) 

whether there is a need for uniformity of interpretation of the type of question raised by 

the dispute; and (3) whether the case is important in relation to the regulatory 

responsibilities of the Commission.80  In applying these factors to specific cases 

involving bankruptcy issues, the Commission has reached different conclusions.81 

                                              

directly implicates the filed rate and usurps the Commission’s exclusive jurisdiction over 

that rate). 

79 Chesapeake Rehearing Request at 12. 

80 Arkla, 7 FERC at 61,322. 

81 Compare Pub. Util. No. 1 of Snohomish County, Wash., 115 FERC ¶ 61,375, at 

PP 2, 48 (2006) (asserting jurisdiction over a termination of payment claim pursued by 

the debtor in bankruptcy court in spite of failing the Arkla test because the case presented 

a matter of first impression where the Commission “has been granted exclusive 

jurisdiction under section 1290 [of EPAct 2005] with respect to a termination payment 

claim”), and Richard Blumenthal, Att’y Gen. of the State of Conn. v. NRG Power 

Marketing, Inc., 103 FERC ¶ 61,344, at PP 71-72 (2003) (asserting jurisdiction over 

contracts related to the contract the debtor sought to reject in bankruptcy after applying 

the Arkla test and finding it “appropriate for the Commission to resolve this matter”), 

with City of Vernon, Cal., 115 FERC ¶ 61,374, at P 44 (2006) (stating, in its application 

of Arkla, that even if the Bankruptcy Code’s “automatic stay and its exceptions were not 

at issue” the Commission would decline to exercise its primary jurisdiction over the 

contractual claims), and Entergy Servs., Inc., 105 FERC ¶ 61,244, at P 12 (2003) 

(applying Arkla, the Commission declined to take jurisdiction of a contract dispute 

involving an entity that filed for bankruptcy), and with Midwest Generation, LLC, 157 

FERC ¶ 61,016, at P 15 (2016) (“Applying the Arkla factors, we defer to the bankruptcy 

court regarding whether Midwest’s liability for refunds that accrued prior to [the date that 
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 Upon reflection of the importance of this matter, we note that to the extent the 

Commission’s application of Arkla in previous cases involving issues related to 

bankruptcy is inconsistent with our finding of concurrent jurisdiction in this case, we 

depart from those decisions.  Given the unsettled state of the law, noted in NextEra,82 and 

also, the increase in bankruptcy-related litigation, we have reexamined the FPA, NGA, 

and Bankruptcy Code in light of the arguments raised, and conclude that the Commission 

and the bankruptcy courts have concurrent jurisdiction to review and address the 

disposition of Commission-jurisdictional contracts sought to be rejected through 

bankruptcy.  Further, although we consider this case to be distinguishable from instances 

where the Commission has previously applied Arkla, we find that the application of the 

Arkla factors in this case further supports the Commission’s exercise of jurisdiction over 

the contracts in dispute here.  Given the need to evaluate the public interest implications 

of abrogating or modifying such a contract (through rejection in bankruptcy), the 

Commission possesses special expertise in this matter, thereby satisfying the first prong 

of the Arkla analysis.  Regarding the second prong, we find that the current split in the 

courts on this issue demonstrates the need for uniformity of interpretation to promote 

regulatory certainty and ensure that the rules pertaining to contract rejection in 

bankruptcy do no vary on the basis of venue.  Finally, we find that the third prong of the 

analysis is satisfied because this case is undeniably important in relation to the regulatory 

responsibilities of the Commission under which only the Commission can authorize 

abrogation or modification of a filed rate. 

 We disagree with Chesapeake’s assertion that the Commission’s decision in this 

proceeding is an unexplained departure from Commission precedent.  In CEOB, the 

Commission provided interim guidance in response to a petition seeking specific 

performance of a wholesale power contract that the debtor sought to reject through 

bankruptcy.  The Commission noted that it had reached a different conclusion in a 

previous case where the Commission required specific performance of a contract that the 

seller sought to reject through bankruptcy, but that the Fifth Circuit had issued the Mirant 

decision (then the most recent federal court decision on this issue), and the Commission 

stated that it intended to follow that decision.83  However, CEOB cannot reasonably be 

read as an endorsement of Mirant’s substantive holding.  To the contrary, the 

Commission concluded that a “Bankruptcy Court cannot reject a FERC-jurisdictional 

contract under the business judgment rule ‘because it would not account for the public 

                                              

Midwest emerged from bankruptcy] has been discharged, and thus decline to direct 

Midwest to pay such refunds here.”). 

82 NextEra, 166 FERC ¶ 61,049 at P 28. 

83 CEOB, 114 FERC ¶ 61,003 at P 11. 
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interest inherent in the transmission and sale of electricity.’”84  The Commission 

therefore stated that a bankruptcy court must “carefully scrutinize the impact of rejection 

upon the public interest and . . . ensure that rejection does not cause any disruption in the 

supply of electricity to other public utilities or to consumers.”85  Moreover, subsequent to 

issuance of CEOB, the United States District Court for the Southern District of New York 

issued Calpine, which addressed the same circumstances involving the same parties.  As 

noted, in Calpine, the court found that it lacked jurisdiction to authorize rejection of 

wholesale power contracts because doing so would directly interfere with the 

Commission’s jurisdiction over filed rates.86 

 We find that Chesapeake’s reliance on Tennessee, Transwestern, and Northern 

Natural Gas is misplaced.  None of these cases required the Commission to consider its 

jurisdictional posture in the event that a shipper sought to reject a Commission-

jurisdictional contract in bankruptcy.  Instead, these cases address narrowly defined 

circumstances pertaining to specific creditworthiness provisions and do not stand for the 

general proposition that the Commission’s authority over a filed rate evaporates with the 

filing of a bankruptcy petition, or that the Commission has disclaimed its jurisdiction in 

the context of rejection of a Commission-jurisdictional contract in bankruptcy. 

 Moreover, as noted above,87 the federal courts are now split on this issue and that 

split has given the Commission opportunity to reevaluate and clarify its position.  

Chesapeake’s rehearing request ignores that the precedent that the June 22 Order 

allegedly failed to address pre-dates the inconsistent conclusions reached by the courts.  

Since reevaluating its position on this issue, the Commission has consistently asserted the 

position that it has concurrent jurisdiction with the bankruptcy courts.  

 We continue to find that the Creditworthiness Policy Statement is inapplicable to 

the question of whether Commission approval is necessary to abrogate or modify a filed 

                                              
84 Id. 

85 Id.  On remand from the Fifth Circuit, the district court rejected the debtor’s 

motion for rejection on other grounds, but concluded that, in considering whether to 

approve rejection of the contract, the court would need to scrutinize the impact of such 

rejection on the public interest and would need to allow the Commission an opportunity 

to participate in the proceedings and evaluate the effect that such a rejection would have 

on the public interest.  In re Mirant Corp., 318 B.R. 100 (Bankr. N.D. Tex. 2004).  The 

Fifth Circuit affirmed the district court’s findings.  In re Mirant Corp., 197 Fed.Appx. 

285 (5th Cir. 2006). 

86 Calpine, 337 B.R. at 36. 

87 See supra P 22. 

20200821-4001 FERC PDF (Unofficial) 08/21/2020
Case 20-11548-CSS    Doc 644-2    Filed 09/16/20    Page 19 of 22



Docket No. RP20-881-001 - 19 - 

 

 

rate embodied in a Commission-regulated contract that a debtor seeks to reject through 

bankruptcy.  As the Commission stated in the June 22 Order, “the Creditworthiness 

Policy Statement addresses different issues than those raised in this context.”88  While the 

Creditworthiness Policy Statement addresses the process for pipelines to terminate or 

suspend service in response to a shipper’s loss of creditworthiness, it does not speak to 

the question of a shipper’s right to unilaterally reject a contract through bankruptcy or the 

Commission’s role in that process.  The Creditworthiness Policy Statement does, 

however, expressly require a public interest determination by the Commission before a 

pipeline may terminate service,89 and Chesapeake offers no argument as to why a similar 

determination would not be necessary when the shipper is the party seeking to reject a 

contract.  Thus, we find no inconsistency between the policies discussed in the 

Creditworthiness Policy Statement and the Commission’s findings in this proceeding.  

Moreover, in its rehearing request, Chesapeake offers no further explanation or 

arguments as to how the Creditworthiness Policy Statement constitutes relevant 

precedent.  Accordingly, we find no reversible error in how the June 22 Order addressed 

the Creditworthiness Policy Statement. 

 We find that the Commission correctly determined in the June 22 Order that 

situations in which the Commission took no active role in a bankruptcy proceeding have 

no bearing on the question presented here.  The cases cited by Chesapeake, as described 

by Chesapeake itself, involve situations where the counterparties agreed to the rejection 

of the contract and the Commission was not invited to opine on the public interest aspects 

of the contracts at issue.90  When a party has requested Commission involvement, the 

Commission has consistently held that it has exclusive authority over the public law 

aspects of a private contract in bankruptcy.91  Even in CEOB, although the Commission 

acknowledged that Mirant was, at that time, the highest available court’s pronouncement 

on the issue, the Commission stated that a bankruptcy court must “carefully scrutinize the 

impact of rejection upon the public interest” and sought comment on whether rejection of 

the contract at issue would impact the public interest in order to develop a record and 

                                              
88 June 22 Order, 171 FERC ¶ 61,248 at P 31. 

89 Creditworthiness Policy Statement, 111 FERC ¶ 61,412 at P 23 (“Termination 

of service is an abandonment of service, and the Commission’s regulations, therefore, 

require a pipeline to provide 30 days notice to the Commission prior to terminating 

service.  This notice ensures that the Commission has the opportunity to determine if 

termination is in the public convenience and necessity.”). 

90 Supra note 38. 

91 See, e.g., NextEra, 166 FERC ¶ 61,049 at P 29; Exelon, 166 FERC ¶ 61,053 at 

P 26. 

20200821-4001 FERC PDF (Unofficial) 08/21/2020
Case 20-11548-CSS    Doc 644-2    Filed 09/16/20    Page 20 of 22



Docket No. RP20-881-001 - 20 - 

 

 

inform the bankruptcy court of its views regarding the potential rejection of that 

contract.92  Thus, we find that the Commission’s holdings in the June 22 Order do not 

constitute an unexplained departure from the Commission’s historical position on this 

issue. 

 Finally, Chesapeake argues that the Commission should address the implications 

of sections 2.8, 12.1 and 12.2 of ETC Tiger’s tariff now that Chesapeake has petitioned 

for bankruptcy.  The Commission found Chesapeake’s arguments inapplicable previously 

because “the bankruptcy court has not issued any orders on the matter; therefore, ETC 

Tiger's Petition cannot, by definition, conflict with any order of the bankruptcy court.”93  

We note initially that Chesapeake is still unable to identify an order of the bankruptcy 

court that conflicts with a Commission order; an argument that orders are “imminent” is 

insufficient to support its request for rehearing and the anticipated content of nonexistent 

orders is entirely speculative.  We also disagree with Chesapeake’s contention that ETC 

Tiger’s tariff would prohibit ETC Tiger from taking actions that would conflict with an 

order on rejection.  As Chesapeake notes, the provisions within sections 2.8, 12.1 and 

12.2 of the tariff only prohibit ETC Tiger from taking any action under those sections 

that conflicts with an order of a bankruptcy court.  Chesapeake is unable to identify a 

provision in the tariff that would invalidate the instant petition; as such, we deny 

rehearing.  Nothing in this order prevents Chesapeake from raising concerns if ETC Tiger 

later makes a filing or seeks Commission action that Chesapeake views as inconsistent 

with ETC Tiger’s tariff. 

The Commission orders: 

 

 Chesapeake’s request for rehearing of the June 22 Order is hereby denied, as 

discussed in the body of this order. 

 

By the Commission. 

 

( S E A L ) 

 

 

 

Nathaniel J. Davis, Sr., 

Deputy Secretary. 

                                              
92 CEOB, 114 FERC ¶ 61,003 at PP 11-14. 

93 June 22 Order, 171 FERC ¶ 61,248 at P 33. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 
In re: § 
 §   Case No. 20-32631 
Ultra Petroleum Corp., et al.,  § 
 §   Chapter 11 
Debtors. § 
 

Response by FERC to Court’s July 6 Order 
(Related to Doc. No. 382) 

 
To the Honorable Marvin Isgur, 
United States Bankruptcy Judge: 
 
  The Federal Energy Regulatory Commission responds to the Court’s order 

entered July 6. 

Summary 

  FERC is not saying that it cannot participate in this bankruptcy case at all 

without a prior vote of its Commissioners.  Instead, FERC is saying that it cannot 

take a position about whether rejection affects the public interest without a vote by 

its Commissioners.  FERC appreciates that the Court has invited it to participate in 

these proceedings, but until and unless a party files a petition with FERC, FERC 

hears from both sides, FERC receives evidence, and FERC’s Commissioners hold a 

vote based on the foregoing, FERC lacks an order on which it can rely.  Without an 

order, FERC cannot opine about the potential effect of rejection on the public interest 

here.  
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Background 

  On May 14, 2020, Ultra Petroleum Corp., et al., filed voluntary petitions for 

relief under chapter 11 of the Bankruptcy Code.  [Doc. No. 1]. 

  That same day, the Debtors filed their motion to reject the Negotiated Rate 

Firm Transportation Agreement with Rockies Express Pipeline LLC.  [Doc. No. 7].  

The Debtors’ motion noted that the Court may need to consider “the impact of 

rejection on the public interest . . . .”  [Doc. No. 7, p. 16, ¶ 36]; see In re Mirant Corp., 

378 F.3d 511, 525 (5th Cir. 2001) (instructing lower court to consider scrutinizing “the 

impact of rejection upon the public interest . . . .”).  Rockies Express Pipeline (“REX”) 

objected to the Debtors’ motion by arguing, among other things, that rejecting the 

Agreement would harm the public interest.  [Doc. No. 325, p. 2].  The Debtors replied 

to the objection arguing, among other things, that rejection of the Agreement “would 

not harm the public interest.  [Doc. No. 373, p. 6]. 

  On June 15, 2020, the Court entered an order requesting that FERC 

“participate as a party-in-interest in these proceedings to argue and to comment on 

whether” the proposed rejection “would harm the public interest.”1  [Doc. No. 274].   

  On June 29, 2020, REX moved for relief from the automatic stay to pursue a 

petition for declaratory order with FERC.  REX stated that it sought a determination 

from FERC as to whether rejection of the Agreement would harm “the public interest 

under the Natural Gas Act . . . .”  [Doc. No. 349, p. 2].  

                                            
1 FERC unsuccessfully moved for reconsideration of the Court’s order.  [Doc. Nos. 320, 329, 335, and 
343].  
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  FERC replied in support of the motion for relief from stay to argue that FERC 

would benefit from someone filing a petition before it “that would enable FERC’s 

Commissioners to consider and vote on the public interest issues.”  [Doc. No. 369, p. 

1].  After making that vote, FERC would then be able to come to this Court and take 

a position on the public interest.   

  The Debtors responded in opposition to relief from stay.  Their response cited 

a number of instances where FERC has participated as amicus and argued that 

FERC could “do the same with respect to the Rejection Motion”, but the Debtors 

missed an important distinction.  This Court did not invite FERC to participate 

merely as amicus—this Court invited FERC to opine about the facts of this case and 

whether rejection of the Agreement would affect the public interest. 

  On July 6, 2020, the Court invited FERC to respond to the Debtors’ allegation 

that FERC sometimes participates in federal court “without having proceeded 

through an adjudicatory proceeding.”  [Doc. No. 382].   

Argument 

  FERC participation as an amicus or intervenor is extremely rare.  Sometimes 

FERC can take a position in court without a vote of its Commissioners, but sometimes 

it cannot.  For issues that are purely legal, or for factual questions on which the 

Commission has already spoken, FERC can appear in court and state its position.  

However, for factual questions on which FERC has not yet entered an order—like 

whether rejection of the Agreement would harm the public interest—FERC must 
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hear from both sides, take evidence, and hold a vote of its Commissioners before 

taking a position.  

I. Authority Relevant to FERC’s Ability to Take a Position 

  FERC is a multi-member independent administrative agency that acts through 

its orders, thereby creating precedent and policies.  See 42 U.S.C. § 7171(b)(1).  

FERC’s enabling statute requires that at least three Commissioners must be present 

to constitute a quorum to act and “[a]ctions of the Commission shall be determined 

by a majority vote of the members present.” 42 U.S.C. § 7171(e); Pub. Citizen Inc. v. 

FERC, 839 F.3d 1165, 1169 (D.C. Cir. 2016) (“These requirements comport with the 

‘almost universally accepted common-law rule’ that only a ‘majority of a collective 

body is empowered to act for the body’” and “an agency’s authority runs to it as ‘an 

entity apart from its members, and it is its institutional decisions—none other—that 

bear legal significance.’”) (quoting Fed. Trade Comm’n v. Flotill Prods., Inc., 389 U.S. 

179, 183 (1967) and Pub. Serv. Comm’n of N.Y. v. Fed. Power Comm’n, 543 F.2d 757, 

776 (D.C. Cir. 1974)); see also 5 U.S.C. § 552b(a)(2) (defining an agency “meeting” as 

“the deliberations of at least the number of individual agency members required to 

take action on behalf of the agency”); 18 C.F.R. § 375.202(a)(1) (defining "[m]eeting" 

to be “the deliberations of at least a quorum of the Commission”). 

  FERC must come to a determination “on the record, after an opportunity for 

an agency hearing,” to come to a determination.  42 U.S.C. § 7172(d); 5 U.S.C. § 554.  

FERC lacks the statutory authority to determine sua sponte whether the rejection 

under 11 U.S.C. § 365 of the Agreement at issue in the Debtors’ motion is required 
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by, or contrary to, the public interest.  FERC would not be complying with its enabling 

statute if it took a position about the public interest issues without providing both 

sides the opportunity to present their case, the appropriate vote, and an order.   

II. Cases Cited by the Debtors 

  The cases cited by the Debtors are each federal preemption cases examining 

whether state rate programs conflicted with the Commission’s jurisdiction.  Those 

cases are distinguishable from this case because they presented straightforward 

questions of law and FERC was able to participate in each of them relying on its prior 

orders.  Unlike a public interest inquiry into a specific contract or set of contracts, 

FERC did not need to receive additional evidence before taking a position.  

  The Debtors first cite Electric Power Supply Ass’n v. Star, 904 F.3d 518 (7th 

Cir. 2018), which addressed the question whether an Illinois statute implementing 

Zero Emission Credit (ZEC) subsidy payments for certain state-selected generation 

facilities was preempted by the Federal Power Act following the Supreme Court’s 

then-recent decision in Hughes v. Talen Energy Marketing, L.L.C., 136 S. Ct. 1288 

(2016).  In that case, the Seventh Circuit invited the United States—not only the 

Commission—to submit an amicus brief.  Indeed, FERC had declined an earlier 

request from the district court to take a position, noting that it was the subject of a 

pending complaint before the Commission and that the Commission lacked a quorum 

to address the pending complaint.  See Exhibit A, p. 27 (discussing declination).    

  Moreover, the participation by the United States in Electric Power Supply was 

different than what FERC would have to do here.  The United States’ brief in Electric 
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Power Supply dealt with issues of law—not fact—meaning FERC did not need to 

consider additional evidence in taking a position.  Moreover, that amicus brief did not 

take its position about the law in a vacuum.  It relied both on the U.S. Supreme 

Court’s decision in Hughes v. Talen Energy Marketing, L.L.C., 136 S. Ct. 1288 (2016), 

and a well-established body of orders FERC had issued in separate proceedings 

concerning state subsidies that the Commission had already issued, detailed in Part 

III of that brief.2  Exhibit A, pp. 28-33.     

  The Debtors next cite PPL EnergyPlus, LLC v. Solomon, 766 F.3d 241 (3d Cir. 

2014).  In this case also, utilities filed suit seeking declaratory judgment that the 

Federal Power Act preempted a New Jersey state statute.  FERC submitted a brief 

on a legal question—whether FERC had exclusive jurisdiction to set the rates for 

electricity capacity in a certain context.  The Commission’s amicus brief is attached 

as Exhibit B.  FERC was able to take a position about the scope of its jurisdiction by 

relying on prior orders it had issued.  Indeed, the Commission’s orders eliminating 

the state mandate exemption upon which New Jersey’s subsidy program had relied 

were being simultaneously litigated before the Third Circuit itself in a parallel 

petition for review.  See N.J. Bd. of Pub. Utils. v. FERC, 744 F.3d 74 (3rd Cir. 2014) 

(affirming the Commission’s orders).3    

                                            
2 It also bears noting that the Second Circuit was simultaneously considering a preemption case 
addressing a New York ZEC program akin to the one adopted in Illinois.  See Coal. for Competitive 
Elec. v. Zibelman, 906 F.3d 41 (2d Cir. 2018).  FERC did not participate in that case; nor was it invited 
to do so. 
3 Moreover, like the ZEC preemption cases that were simultaneously before the Seventh and Second 
Circuits, the New Jersey preemption case before the Third Circuit in Solomon occurred simultaneously 
with a Fourth Circuit preemption case involving a substantially similar Maryland rate program in 
PPL EnergyPlus, LLC v. Nazarian, 753 F.3d 467 (4th Cir. 2014), aff'd sub nom. Hughes v. Talen Energy 
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  Third, the Debtors point to Allco Renewable Energy Ltd. v. MA ELEC. CO., 208 

F. Supp. 3d 390 (D. Mass. 2016).  This was a case where a solar generation developer 

filed suit to challenge state regulations.  As with the previous two cases, FERC 

submitted a brief on a question of law.  FERC provided legal authority about (a) 

whether regulations by the Massachusetts Department of Public Utilities conflicted 

with FERC regulations implementing the Public Utility Regulatory Policies Act, (b) 

the structure of contracts between facilities and utilities, and (c) whether obligations 

under federal law create private rights of action.  FERC’s brief was explanatory in 

nature limited to educating the court about how PUPRA regulation works in response 

to the Court’s specific questions.  The brief is attached as Exhibit C. 

Conclusion 

  FERC is not saying that it can never take a position in court without 

conducting a prior administrative proceeding, but fairness requires limits.  On a 

question that is purely legal in nature or on a question where FERC has previously 

issued an order, FERC can present its position to a court.  However, where FERC 

must consider evidence and hear from competing parties, FERC cannot take a 

position without completing its own administrative process. 

  It would not be fair to either the Debtors or to REX for FERC to take sides 

before hearing the parties out.  Until and unless both sides present their evidence 

and arguments to FERC, and until and unless the Commissioners vote, FERC cannot 

                                            
Mktg., LLC, 136 S. Ct. 1288 (2016).  The Commission did not participate in the Fourth Circuit 
proceeding, and was not invited to do so. 
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tell this Court whether or how it believes the public interest would be affected by 

rejection of the Agreement. 

  Dated:  July 20, 2020.  

Respectfully submitted, 
 
RYAN K. PATRICK, 
United States Attorney 
 

By:  s/ Richard A. Kincheloe   
Richard A. Kincheloe 
Assistant United States Attorney 
United States Attorney’s Office 
Southern District of Texas 
Texas Bar No. 24068107 
S.D. Tex. ID No. 1132346 
1000 Louisiana St., Suite 2300 
Houston, Texas 77002 
Telephone: (713) 567-9422 
Facsimile: (713) 718-3033 
Email:  Richard.Kincheloe@usdoj.gov 

       Attorney for the Federal Energy  
Regulatory Commission 

 
 
 
 
 
 
 
 
 

Certificate of Service 
 

  The undersigned certifies that he served a true and correct copy of the 
foregoing Brief on the parties receiving ECF notification in this case on July 20, 2020, 
by ECF notice.  
 
        s/ Richard A. Kincheloe   
       Richard A. Kincheloe 
       Assistant United States Attorney  
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 
In re: § 
 §   Case No. 20-32631 
Ultra Petroleum Corp., et al.,  § 
 §   Chapter 11 
Debtors. § 
 

Limited Objection by the Federal Energy Regulatory Commission to 
Motion of Ultra Resources, Inc. for Entry of an Order Authorizing 

Rejection of the Negotiated Rate Firm Transportation Agreement with 
Rockies Express Pipeline LLC Effective as of the Petition Date 

(Related to Doc. No. 7) 
 
To the Honorable Marvin Isgur, 
United States Bankruptcy Judge: 
 
  The Federal Energy Regulatory Commission makes this limited objection to 

the motion by Ultra Resources, Inc., to reject the negotiated rate firm transportation 

agreement with Rockies Express Pipeline LLC.  

Summary 

   FERC does not oppose the Court approving rejection of executory contracts as 

permitted under 11 U.S.C. § 365.  However, FERC does oppose the Court entering an 

order that purports to retain “exclusive jurisdiction” over the future “implementation, 

interpretation, and enforcement” of an order. 

Background 

  Ultra Petroleum Corp., et al., filed voluntary chapter 11 bankruptcy petitions 

on May 14, 2020.  [Doc. No. 1].  As part of the first-day motions, Ultra Resources, Inc., 

filed a Motion for Entry of an Order Authorizing Rejection of the Negotiated Rate 

Firm Transportation Agreement with Rockies Express Pipeline LLC Effective as of 
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the Petition Date.  [Doc. No. 7].  The proposed order included with this motion 

provided that:  

This Court retains exclusive jurisdiction with respect to all matters 
arising from or related to the implementation, interpretation, and 
enforcement of this Order. 
 

[Doc. No. 7-4, p. 2].  

Limited Objection 

  FERC does not oppose the Court approving rejection of one or more executory 

contracts under 11 U.S.C. § 365.  FERC does oppose entry of an order that purports 

to divest other tribunals of jurisdiction. 

 While a “Bankruptcy Court plainly [may retain] jurisdiction to interpret and 

enforce its own prior orders,” Travelers Indemn. Co. v. Bailey, 129 S. Ct. 2195, 2205, 

557 U.S. 137, 151 (2009), it may not divest other courts of their concurrent jurisdiction 

to interpret bankruptcy court orders.  See In re Skyline Woods Country Club, 636 F.3d 

467, 471 (8th Cir. 2011) (discussing concurrent jurisdiction of a state court to 

interpret bankruptcy court’s sale order).  The jurisdiction held by bankruptcy courts 

under § 1334(b) is “original but not exclusive . . . .”  28 U.S.C. § 1334(b) (emphasis 

added); see Skyline Woods Country Club, 636 F.3d at 471 (discussing limits of 

exclusive jurisdiction); Whitehouse v. LaRoche, 277 F.3d 568, 576 (1st Cir. 2002).  The 

Bankruptcy Court’s exclusive jurisdiction is limited to presiding over the bankruptcy 

case itself, 11 U.S.C. § 1334(a), and it cannot divest other courts of concurrent 

jurisdiction to interpret this Court’s orders. 
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 A purported retention of exclusive jurisdiction is especially problematic in this 

context.  The rejection of a pipeline contract constitutes a breach of that contract, but 

rejection does not necessarily eliminate all rights conferred under the contract.  11 

U.S.C. § 365(g); Mission Product Holdings, Inc. v. Tempnology, LLC, 139 S. Ct. 1652, 

1661 (2019).  Although this Court has jurisdiction to authorize rejection under 11 

U.S.C. § 365, it cannot deprive FERC of its authority to make certain determinations 

under non-bankruptcy law.  See In re Mirant Corp., 378 F.3d 511, 518 (5th Cir. 2004) 

(discussing authority of FERC under the Federal Power Act).1  

  The concern is with the possibility that a party may in the future present a 

dispute to FERC that somehow implicates a rejected contract.  If that happens, and 

if FERC is required to “implement[], interpret[], [or] enforce[]” the order approving 

the rejection, FERC should not have to contend with an order purporting to compel it 

to cede its authority under the Natural Gas Act to the Bankruptcy Court.  That result 

would be contrary to the Fifth Circuit’s decision in Mirant. 

 

 

[remainder of page intentionally left blank] 

 

 

                                            
1 Although Mirant is currently binding on this Court, FERC does not necessarily agree with its holding.  
By citing Mirant, FERC does not waive any challenge to its holding in any appeal, whether arising in 
the context of this Bankruptcy Case or another.  
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 Accordingly, FERC requests that the Court delete the paragraph purporting to 

retain exclusive jurisdiction in this Court from the proposed order and grant FERC 

such other and further relief as is equitable and just.  

 Dated:  July 21, 2020.  

Respectfully submitted, 
 
RYAN K. PATRICK, 
United States Attorney 
 

By:  s/ Richard A. Kincheloe   
Richard A. Kincheloe 
Assistant United States Attorney 
United States Attorney’s Office 
Southern District of Texas 
Texas Bar No. 24068107 
S.D. Tex. ID No. 1132346 
1000 Louisiana St., Suite 2300 
Houston, Texas 77002 
Telephone: (713) 567-9422 
Facsimile: (713) 718-3033 
Email:  Richard.Kincheloe@usdoj.gov 

       Attorney for the Federal Energy  
Regulatory Commission 

 
 
 
 
 
 

Certificate of Service 
 

  The undersigned certifies that he served a true and correct copy of the 
foregoing Limited Objection on the parties receiving ECF notification in this case on 
July 21, 2020, by ECF notice.  
 
        s/ Richard A. Kincheloe   
       Richard A. Kincheloe 
       Assistant United States Attorney  
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 
In re: 
 
EXTRACTION OIL & GAS, INC. et al.,1 
 
   Debtors. 

 
Chapter 11 
 
Case No. 20-11548 (CSS) 
 
(Jointly Administered) 
 
 

 
CERTIFICATE OF SERVICE 

 
I, Brett S. Turlington, hereby certify that on September 16, 2020, I caused a copy 

of the following documents to be served in the manner indicated upon the parties identified in the 

attached service list: 

i) Platte River Midstream, LLC, DJ South Gathering, LLC, and Platte River Holdings, LLC’s 

Joinder in and Statement in Support of Grand Mesa Pipeline, LLC’s Motion for Relief from 

the Automatic Stay 

 

[Signature Page Follows] 

 
1 The Debtors in the Chapter 11 Cases, along with the last four digits of each Debtor’s federal 

tax identification number, are:  Extraction Oil & Gas, Inc. (3923); 7N, LLC (4912); 8 North, 
LLC (0904); Axis Exploration, LLC (8170); Extraction Finance Corp. (7117); Mountaintop 
Minerals, LLC (7256); Northwest Corridor Holdings, LLC (9353); Table Mountain Resources, 
LLC (5070); XOG Services, LLC (6915); and XTR Midstream, LLC (5624).  The location of 
the Debtors’ principal place of business is 370 17th Street, Suite 5300, Denver, Colorado 80202. 
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Dated:  September 16, 2020 
Wilmington, Delaware 

 
/s/ Brett S. Turlington  
Curtis S. Miller (No. 4853) 
Taylor M. Haga (No. 6549) 
Brett S. Turlington (No. 6705) 
MORRIS, NICHOLS, ARSHT & TUNNELL LLP 
1201 Market Street, 16th Floor 
Wilmington, Delaware 19801 

 Telephone: (302) 658-9200 
 Facsimile: (302) 658-3989 

Email: cmiller@mnat.com 
thaga@mnat.com 

            bturlington@mnat.com 
 

 - and - 
 

 

 Matthew J. Ochs (Colorado No. 31713) 
Christopher A. Chrisman (Colorado No. 33132) 

 HOLLAND & HART LLP 
555 17th Street, Suite 3200  
Denver, CO 80202 
Telephone: (303) 295-8000 
Email:  mjochs@hollandhart.com 
             cachrisman@hollandhart.com  

  
Counsel to Platte River Midstream, LLC, DJ South 
Gathering, LLC, and Platte River Holdings, LLC 

 

Case 20-11548-CSS    Doc 644-5    Filed 09/16/20    Page 2 of 8



SERVICE LIST 

 

BY HAND-DELIVERY AND EMAIL 
 
J. Cory Falgowski, Esquire 
Burr & Forman LLP 
1201 N. Market Street, Suite 1407 
Wilmington,, DE  19801 
Jfalgowski@burr.com 
 
Attn Alan M. Root, Esq. 
Archer & Greiner, P.C. 
300 Delaware Avenue, Ste 1100 
Wilmington, DE  19801 
Aroot@archerlaw.com 
 
Attn William P. Bowden, Esq.  
Ricardo Palacio, Esq. 
Ashby & Geddes, P.A. 
500 Delaware Avenue, 8th Floor 
Wilmington, DE  19899-1150 
wbowden@ashbygeddes.com; 
rpalacio@ashbygeddes.com 
 
Attn Matthew G. Summers 
Ballard Spahr LLP 
919 N. Market Street, 11th Floor 
Wilmington, DE  19801 
Summersm@ballardspahr.com 
 
Attn Karen M. Grivner, Esq. 
Clark Hill PLC 
824 N. Market St., Ste. 710 
Wilmington, DE  19801 
Kgrivner@clarkhill.com 
 
Attn Andrew J. Roth-Moore 
Cole Schotz P.C. 
500 Delaware Ave Ste 1410 
Wilmington, DE  19801 
aroth-moore@coleschotz.com 
 
Attn Thomas J. Francella, Jr. 
Cozen O’Connor 
1201 N. Market Street, Ste 1001 
Wilmington, DE  19801 
Tfrancella@cozen.com 
 
Matthew Denn 
Delaware Attorney General 
Carvel State Office Building 
820 N French St 
Wilmington, DE  19801 
Attorney.general@state.de.us 
 
Attn Bankruptcy Dept 
Delaware Dept of Justice 
820 N French St 6th Fl 
Wilmington, DE  19801 
attorney.general@state.de.us 
 

Attn Jarret P. Hitchings 
Duane Morris LLP 
222 Delaware Ave Ste 1600 
Wilmington, DE  19801-1659 
Jphitchings@duanemorris.com 
 
Attn Michael Busenkell, Esq. 
Gellert Scali Busenkell & Brown LLC 
1201 North Orange St Ste 300 
Wilmington, DE  19801 
Mbusenkell@gsbblaw.com 
 
Attn Dennis A. Meloro 
Greenberg Traurig, LLP 
The Nemours Building 
1007 N Orange Street, Ste 1200 
Wilmington, DE  19801 
melorod@gtlaw.com 
 
Attn “J” Jackson Shrum, Esq 
Jack Shrum, PA 
919 N. Market Street, Suite 1410 
Wilmington, DE  19801 
Jshrum@jshrumlaw.com 
 
Attn Kate Roggio Buck 
McCarter & English, LLP 
Renaissance Centre 
405 N. King Street, 8th Floor 
Wilmington, DE  19801 
Kbuck@mccarter.com 
 
Attn Gary D. Bressler, Esq. 
McElroy, Deutsch, Mulvaney &  
  Carpenter, LLP 
300 Delaware Avenue, Suite 770 
Wilmington, DE  19801 
gbressler@mdmc-law.com 
 
Attn Rachel B. Mersky 
Monzack Mersky Browder and Hochman PA 
1201 N. Orange Street, Suite 400 
Wilmington, DE  19801 
Rmersky@monlaw.com 
 
Attn Brya M. Keilson, Esq. 
Morris James LLP 
500 Delaware Ave  Ste 1500 
Wilmington, DE  19801 
Bkeilson@morrisjames.com 
 
Attn Stephen M. Miller, Esq.  
Carl N. Kunz, III, Esq. 
Morris James LLP 
500 Delaware Ave  Ste 1500 
Wilmington, DE  19899-2306 
smiller@morrisjames.com; 
ckunz@morrisjames.com 
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Richard L. Schepacarter, Esq. 
Office of the US Trustee Delaware 
U. S. Department of Justice 
844 King St Ste 2207 
Lockbox #35 
Wilmington, DE  19899-0035 
Richard.Schepacarter@usdoj.gov 
 
Attn Christopher A. Ward  
Brenna A. Dolphin 
Polsinelli PC 
222 Delaware Ave., Suite 1101 
Wilmington, DE  19801 
Cward@polsinelli.com; 
bdolphin@polsinelli.com 
 
Attn Christopher M. Samis  
Aaron H. Stulman 
Potter Anderson & Corroon LLP 
1313 N. Market Street, 6th Floor 
Wilmington, DE  19801 
csamis@potteranderson.com; 
astulman@potteranderson.com 
 
Attn Paul N. Heath,  
A. Steele & T. Cuomo 
Richards, Layton & Finger, P.A. 
One Rodney Square 
920 North King Street 
Wilmington, DE  19801 
Heath@rlf.com; 
steele@rlf.com; 
cuomo@rlf.com 
 
Attn Lucian B. Murley, Esquire 
Saul Ewing Arnstein & Lehr LLP 
1201 N Market Street, Suite 2300 
Wilmington, DE  19899 
Luke.murley@saul.com 
 
Attn Mark Minuti, Esquire 
Saul Ewing Arnstein & Lehr LLP 
1201 N Market Street, Suite 2300 
Wilmington, DE  19899 
mark.minuti@saul.com 
 
Attn William D. Sullivan, Esq. 
William A. Hazeltine, Esq 
Sullivan Hazeltine Allinson LLC 
919 N Market Street, Suite 420 
Wilmington, DE  19801 
Whazeltine@sha-llc.com; 
bsullivan@sha-llc.com 
 
Attn Scott J. Leonhardt 
The Rosner Law Group LLC 
824 N. Market St., Ste. 810 
Wilmington, DE  19801 
Leonhardt@teamrosner.com 

 
David C. Weiss 
US Attorney for Delaware 
1007 Orange St Ste 700 
Wilmington, DE  19899-2046 
usade.ecfbankruptcy@usdoj.gov 
 
Marc Abrams, Richard Riley  
and Stephen Gerald 
Whiteford Taylor Preston LLP 
The Renaissance Centre 
405 North King Street, Suite 500 
Wilmington, DE  19801 
Mabrams@wtplaw.com; 
rriley@wtplaw.com; 
sgerald@wtplaw.com 
 
Pauline K. Morgan  
Sean T. Greecher 
Young Conaway Stargatt & Taylor LLP 
Rodney Square 
1000 North King Street 
Wilmington, DE  19801 
Pmorgan@ycst.com; 
sgreecher@ycst.com 
 
 
BY EMAIL AND FIRST CLASS MAIL 
 
Attn Scott A. Zuber, Esq.  
Terri Jane Freedman, Esq. 
Chiesa Shahinian & Giantomasi PC 
One Boland Drive 
West Orange, NJ  07052 
szuber@csglaw.com 
 
Attn Rosa J. Evergreen, Esq 
Arnold & Porter Kaye Scholer LLP 
601 Massachusetts Ave, NW 
Washington, DC  20001-3743 
Rosa.evergreen@arnoldporter.com 
 
Attn Kenneth M. Minesinger 
Greenberg Traurig, LLP 
2101 L Street, N.W.  Ste 1000 
Washington, DC  20037 
Minesingerk@gtlaw.com 
 
Secretary of the Treasury 
Securities & Exchange Commission 
100 F St NE 
Washington, DC  20549 
SECBankruptcy-OGC-ADO@SEC.GOV 
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Attn Steven Soule, Esquire  
John T. Richer, Esquire 
Hall, Estill, Hardwick, Gable,  
  Golden & Nelson, P.C. 
320 South Boston Ave Ste 200 
Tulsa, OK  74103-3706 
Ssoule@hallestill.com; 
jricher@hallestill.com 
 
Attn Catherine S. Robertson 
Pahl & McCay 
225 W Santa Clara St Ste 1500 
San Jose, CA  95113 
Crobertson@pahl-mccay.com 
 
Attn Shawn M. Christianson 
Buchalter, a Professional Corporation 
55 Second Street, 17th Floor 
San Francisco, CA  94105-3493 
schristianson@buchalter.com 
 
Attn Donna T. Parkinson 
Parkinson Phinney 
3600 American River Dr., #145 
Sacramento, CA  95864 
Donna@parkinsonphinney.com 
 
G Jeffrey Boujoukos 
Regional Director 
Securities & Exchange Commission 
1617 JFK Boulevard Ste 520 
Philadelphia, PA  19103 
Philadelphia@sec.gov 
 
Attn Julie A. Walker, Esq. 
Miller Mentzer Walker, P.C. 
100 N. Main Street 
PO Box 130 
Palmer, TX  75152 
Jwalker@milmen.com 
 
Attn George A. Barton 
S. Burrows,T. Foye 
Law Offices of George Barton P.C. 
7227 Metcalf Avenue, Suite 301 
Overland Park, KS  66204 
gab@georgebartonlaw.com; 
stacy@georgebartonlaw.com; 
taylor@georgebartonlaw.com 
 
Attn Tonya W. Conley  
Lila L. Howe 
Union Pacific Railroad Company 
1400 Douglas Street, STOP 1580 
Omaha, NE  68179 
Bankruptcynotices@up.com 
 

Attn Frederick D. Hyman, Esq. 
Duane Morris LLP 
1540 Broadway 
New York, NY  10036-4086 
Rhyman@duanemorris.com 
 
Attn Iskender H. Catto  
Ryan A. Wagner 
Greenberg Traurig, LLP 
MetLife Building 
200 Park Avenue 
New York, NY  10166 
cattoi@gtlaw.com; 
wagnerr@gtlaw.com 
 
Christopher Marcus, P.C. 
C. Foster & A.S. Weinhouse 
Kirkland & Ellis LLP 
601 Lexington Avenue 
New York, NY  10022 
Ciara.foster@kirkland.com; 
allyson.smith@kirkland.com; 
christopher.marcus@kirkland.com 
 
Attn Andrew Rosenberg 
A. Eaton, C. Hopkins,  
D. Keeton and O. Rahnama 
Paul, Weiss, Rifkind, Wharton &  
  Garrison LLP 
1285 Avenue of the Americas 
New York, NY  10019 
Arosenberg@paulweiss.com; 
aeaton@paulweiss.com; 
chopkins@paulweiss.com; 
orahnama@paulweiss.com; 
dkeeton@paulweiss.com 
 
Attn Seth H. Lieberman, Esq. 
P. Sibley & A. Richmond 
Pryor Cashman LLP 
7 Times Square 
New York, NY  10036 
SLieberman@PRYORCASHMAN.com; 
PSibley@PRYORCASHMAN.com; 
ARichmond@PRYORCASHMAN.com 
 
Attn Benjamin Finestone 
Quinn Emanuel Urquhart & Sullivan 
51 Madison Avenue, 22nd Floor 
New York, NY  10010 
Benjaminfinestone@quinnemanuel.com 
 
Marc Berger Regional Director 
SEC NY Office 
Brookfield Place 
200 Vesey St, Ste 400 
New York, NY  10281-1022 
Bankruptcynoticeschr@sec.gov 
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Attn Kristopher M. Hansen 
F. Merola, E. Gilad J. Pierce 
Stroock & Stroock & Lavan LLP 
180 Maiden Lane 
New York, NY  10038-4982 
khansen@stroock.com; 
fmerola@stroock.com; 
egilad@stroock.com; 
jpierce@stroock.com 
 
Attn Patricia Williams Prewitt 
Law Office of Patricia W. Prewitt 
10953 Vista Lake Court 
Navasota, TX  77868 
Pwp@pattiprewittlaw.com 
 
Attn Michael R. Morano, Esq. 
McElroy, Deutsch, Mulvaney &  
  Carpenter, LLP 
1300 Mount Kemble Avenue 
PO Box 2075 
Morristown, NJ  07962-2075 
Mmorano@mdmc-law.com 
 
Attn Pamela H. Walters 
Aldine Independent School District 
2520 W.W. Thorne Drive 
Houston, TX  77073 
bnkatty@aldineisd.org 
 
Attn Dewey J. Gonsoulin Jr. 
Heather Brown 
Bracewell LLP 
711 Louisiana Street, Suite 2300 
Houston, TX  77002 
Dewey.gonsoulin@bracewell.com; 
heather.brown@bracewell.com 
 
Attn William (Trey) Wood, III 
Bracewell LLP 
711 Louisiana Street, Suite 2300 
Houston, TX  77002 
Trey.wood@bracewell.com 
 
Attn Charles Beckham, Jr.  
David H. Ammons 
Haynes and Boone, LLP 
1221 McKinney, Suite 2100 
Houston, TX  77010 
charles.beckham@haynesboone.com; 
david.ammons@haynesboone.com 
 
Attn Brendetta A. Scott 
Hoover Slovacek LLP 
Galleria Office Tower 2 
5051 Westheimer Rd., Ste 1200 
Houston, TX  77056 
Scott@hooverslovacek.com 
 

Attn Scott Kearney,  
M. McWilliams and J. Davis 
Inception Law, PLLC  
d/b/a Kearney, Mcwilliams & Davis 
55 Waugh #150 
Houston, TX  77007 
Jdavis@kmd.law; 
ajaimes@kmd.law; 
skearney@kmd.law; 
mmcwilliams@kmd.law; 
admin@kmd.law 
 
Attn Michael P. Ridulfo 
Kane Russell Coleman Logan PC 
5051 Westheimer Rd 10th Flr 
Houston, TX  77056 
mridulfo@krcl.com 
 
Attn Jeff Carruth 
Weycer, Kaplan, Pulaski & Zuber PC 
Eleven Greeway Plaza, Ste 1400 
Houston, TX  77046 
Jcarruth@wkpz.com 
 
Attn Mark E. Dendinger, Esq 
Bracewell LLP 
185 Asylum Street 
City Place I, 34th Floor 
Hartford, CT  06013 
Mark.dendinger@bracewell.com 
 
Attn Stephen M. Pezanosky 
Haynes and Boone, LLP 
301 Commerce Street, Ste 2600 
Fort Worth, TX  76102 
Stephen.pezanosky@haynesboone.com 
 
Attn Amy Hawkinberry 
Collections Manager 
Mustang Extreme Environmental  
  Services LLC 
5049 Edwards Ranch Rd Ste 200 
Fort Worth, TX  76109 
Info@mustangextreme.com 
 
Jeffrey Miller 
Kurtzman Carson Consultants LLC 
222 N Pacific Coast Hwy Ste 300 
El Segundo, CA  90245 
XOGInfo@kccllc.com 
 
Franchise Tax 
Delaware Secretary of State 
401 Federal Street 
PO Box 898 
Dover, DE  19903 
Dosdoc_bankruptcy@state.de.us 
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Attn Bankruptcy Dept 
Delaware State Treasury 
820 Silver Lake Blvd., Suite 100 
Dover, DE  19904 
Statetreasurer@state.de.us 
 
Attn James S. Helfrich, Esq. 
Allen Vellone Wolf Helfrich &  
  Factor P.C. 
1600 Stout Street, Suite 1900 
Denver, CO  80202 
JHelfrich@allen-vellone.com 
 
Attn Timothy R. MacDonald 
Arnold & Porter Kaye Scholer LLP 
1144 Fifteenth Street, Suite 3100 
Denver, CO  80202 
Timothy.macdonald@arnoldporter.com 
 
Attn Theodore J. Hartl 
Ballard Spahr LLP 
1225 17th Street, Suite 2300 
Denver, CO  80202-5596 
hartlt@ballardspahr.com 
 
Attn Robert D. Lantz 
Castle Lantz Maricle, LLC 
4100 E. Mississippi Ave Ste 410 
Denver, CO  80246 
Rlantz@clmatty.com 
 
Attn Eric Christ 
Extraction Oil & Gas, Inc 
370 17th Street, Suite 5300 
Denver, CO  80202 
 
Attn Kevin S. Neiman 
Law Offices of Kevin S. Neiman, PC 
999 18th Street, Suite 1230 S 
Denver, CO  80202 
kevin@ksnpc.com 
 
Attn J. Brian Fletcher, Esq. 
Onsager Fletcher Johnson, LLC 
600 17th St., Suite 425N 
Denver, CO  80202 
Jbfletcher@ofjlaw.com 
 
Attn Connor L. Cantrell, Esq. 
The Hustead Law Firm 
4643 S. Ulster St., Ste. 1250 
Denver, CO  80237 
Clc@thlf.com 
 
Attn Jeffrey A. Weinman, Esq. 
Weinman & Associates, P.C. 
730 17th Street, Suite 240 
Denver, CO  80202 
jweinman@weinmanpc.com 

 
Attn Thomas Kimmell, Esq. 
Zarlengo & Kimmell PC 
700 N. Colorado Blvd, # 598 
Denver, CO  80206 
Kimmell01@aol.com 
 
Attn Sarah Link Schultz 
Akin Gump Strauss Hauer & Feld LLP 
2300 North Field Street, Ste 1800 
Dallas, TX  75201 
Sschultz@akingump.com 
 
Attn John C. Leininger 
Shapiro Bieging Barber Otteson LLP 
5430 LBJ Freeway, Suite 1540 
Dallas, TX  75240 
jcl@sbbolaw.com 
 
Attn Bankruptcy Department 
Wyoming Attorney General 
2320 Capitol Avenue 
Kendrick Building 
Cheyenne, WY  82002 
Judy.mitchell@wyo.gov 
 
Attn Robert E. Burk 
Burk & Burk 
12835 E. Arapahoe Road 
Tower 2, Suite 700 
Centennial, CO  80112 
Robert@burkandburk.com 
 
Attn Susanne Larson 
Internal Revenue Service 
31 Hopkins Plz Rm 1150 
Baltimore, MD  21201 
SBSE.Insolvency.Balt@irs.gov 
 
Attn Duane J. Brescia 
Clark Hill Strasburger 
720 Brazos, Suite 700 
Austin, TX  78701 
DBrescia@clarkhill.com 
 
Attn Bankruptcy Department 
Texas Attorney General 
300 W. 15th St 
Austin, TX  78701 
Bankruptcytax@oag.texas.gov; 
communications@oag.texas.gov 
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BY FIRST CLASS MAIL 
 
Attn Bankruptcy Department 
Colorado Attorney General 
Ralph Carr Colorado Judicial Bldg 
1300 Broadway, 10th Fl 
Denver, CO  80203 
 
Centralized Insolvency Oper 
Internal Revenue Service 
PO Box 7346 
Philadelphia, PA  19101-7346 
 
Centralized Insolvency Oper 
Internal Revenue Service 
2970 Market St 
Philadelphia, PA  19104 
 
Attn Paul W. Sacco 
Sacco Law Firm, LLC 
7521 W. 20th Street, Bldg. J-3 
Greeley, CO  80634 
 
 
 
 
 
14124888 
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