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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
EXTRACTION OIL & GAS, INC., et al.,1 

 
Debtors. 
 

 
 
CIVIL ACTION NO. 20-CV-01411 
CIVIL ACTION NO. 20-cv-01521 

 
 
Bankruptcy Case No. 20-11548 (CSS) 
Bankruptcy BAP No. 20-53 
 
 

 
FEDERAL ENERGY REGULATORY 
COMMISSION, 
 
Appellant, 
 
v. 
 
EXTRACTION OIL & GAS, INC.,  
 
Appellee. 
 

 
 
 

 
MOTION TO INTERVENE OUT OF TIME 

 
The Federal Energy Regulatory Commission (“FERC” or the “Commission”) respectfully 

moves to intervene in the above captioned proceedings.  The Commission is aware that this request 

is late under Rule 8013(g) of the Federal Rules of Bankruptcy Procedure (Rule 8013(g)).2  

 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are: Extraction Oil & Gas, Inc. (3923); 7N, LLC (4912); 8 North, LLC (0904); Axis Exploration, LLC (8170); 
Extraction Finance Corp. (7117); Mountaintop Minerals, LLC (7256); Northwest Corridor Holdings, LLC (9353); 
Table Mountain Resources, LLC (5070); XOG Services, LLC (6915); and XTR Midstream, LLC (5624). The location 
of the Debtors’ principal place of business is 370 17th Street, Suite 5300, Denver, Colorado 80202. 

2  The notice of appeal for case number 20-cv-1411 was docketed on October 21, 2020, (D.I. 864).  Under Rule 
8013(g) this intervention would have been timely filed on or before November 20, 2020.  The notice of appeal of 
20-cv-1521 was docketed on November 11, 2020, (D.I. 1048).  Under Rule 8013(g) this intervention would have 
been timely filed on or before December 11, 2020. 
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However, as set forth more fully below, the Commission respectfully states that its interests in the 

appeals by Grand Mesa of the above captioned dockets and the grounds for intervention weigh in 

favor of this Court’s granting the Commission’s late motion to intervene. 

BACKGROUND 

A. Procedural Background  

On June 14, 2020, Extraction Oil & Gas and certain of its affiliates (the “Debtors”) filed 

petitions under Chapter 11 of the Bankruptcy Code.  (D.I. 1).3  On November 2, 2020, the 

Bankruptcy Court entered a bench ruling preventing Appellant Grand Mesa from seeking the 

Commission’s consideration of the public interest impacts of rejecting a jurisdictional contract.  

(D.I. 942).  On November 10, 2020, the Bankruptcy Court granted the motions to reject certain 

executory contracts related to Transportation Services Agreements (TSAs).  (D.I. 1038).  

Appellant Grand Mesa filed notices of appeal on October 21, 2020, (D.I. 864), and November 11, 

2020, (D.I. 1048).  The Commission filed notices of appeal on October 21, 2020, November 6, 

2020, and November 20, 2020, (D.I. 816, 1016, 1138). 

On December 7, 2020, the Commission and Appellant Grand Mesa jointly requested that 

this Court consolidate their respective appeals relating to the rejection of the TSAs.4  On December 

11, 2020, the Commission and Appellant Grand Mesa jointly requested certification for a direct 

appeal to the United States Court of Appeals for the Third Circuit.5   

 
3 Please note that “D.I.” citations reference docket numbers in the underlying bankruptcy proceeding. 
 
4 Grand Mesa Pipeline, LLC, v. Extraction Oil & Gas, Inc., No. 20-cv-1411, Doc. No. 18; Grand Mesa Pipeline, 
LLC, v. Extraction Oil & Gas, Inc., No. 20-cv-1521, Doc. No. 14. 

5 Grand Mesa Pipeline, LLC, v. Extraction Oil & Gas, Inc., No. 20-cv-1411, Doc. No. 21; Grand Mesa Pipeline, 
LLC, v. Extraction Oil & Gas, Inc., No. 20-cv-1521, Doc. No. 20. 
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B. Legal Framework  

In 1977, Congress transferred authority over interstate oil pipelines to the then newly 

created FERC, the successor agency to the Federal Power Commission.  See 49 U.S.C. § 60502; 

Department of Energy Organization Act, 42 U.S.C. § 7101 et seq.  One year later, Congress 

clarified that FERC would regulate oil pipelines in accordance with the 1977 version of the 

Interstate Commerce Act (“ICA”).  See Pub. L. No. 95-473, § 4(c), 92 Stat. 1466-1470 (1978).  

Under the ICA, FERC is charged with ensuring just and reasonable rates, a mandate that parallels 

its obligations under the Natural Gas Act and Federal Power Act.  Compare 49 U.S.C. § 5 with 15 

U.S. Code § 717c; 16 U.S. Code § 824d. 

FERC does not seek to limit the jurisdiction granted to the bankruptcy courts by Congress.  

However, the Bankruptcy Code does not displace the Commission’s own jurisdiction over filed 

rate contracts under its statutory authority.  ETC Tiger Pipeline, LLC, 171 FERC ¶61,248, ¶22, 

reh'g denied, 172 FERC ¶61,155 (2020) (discussing this issue in the Natural Gas Act context).  

Rather, the Commission and the bankruptcy courts have parallel, exclusive jurisdiction.   

Just as the bankruptcy courts has exclusive authority over the rejection of a debtor’s 

executory contracts as private obligations, the Commission has exclusive jurisdiction under the 

ICA6 over the modification or abrogation of the public law obligations that those contracts create 

once the Commission accepts the contracts as filed rates that carry the force of law.  See Penn. 

Water & Power Co. v. Fed. Power Comm’n, 343 U.S. 414, 422 (1952) (finding that once a contract 

is approved by FERC the duty to comply with its contractual terms “springs from the 

Commission’s authority, not from the law of private contracts.”); Cal. ex rel. Lockyer v. Dynegy, 

 
6 49 U.S.C. §§ 1 et seq.; see 49 U.S.C. § 60502 (transferring authority over interstate oil pipelines to FERC); Public 
Law No. 95-473, § 4(c), 92 Stat. 1466-1470 (1978) (clarifying that FERC regulates oil pipelines in accordance with 
the 1977 ICA). 
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Inc., 375 F.3d 831, 839 (9th Cir. 2004) (finding that electric tariffs are “the equivalent of federal 

regulation”); Boston Edison Co. v. FERC, 856 F.2d 361, 372 (1st Cir. 1988) (finding that the filed 

rate was “to be treated as though it were a statute, binding upon both the seller and the purchaser 

alike.”).  

Rates for interstate oil transportation service are filed with and approved by FERC. 

Enbridge Energy, Ltd. P’ship, 152 FERC ¶61,047 (2015).  The terms and conditions of such 

service are included in tariffs that are also filed with and approved by FERC.  Accordingly, any 

challenge to a rate for, or term and condition of providing, interstate oil transportation service must 

be made before FERC.  See 49 U.S.C. § 3(1). 

ARGUMENT 

In accordance with Rule 8013(g) of the Federal Rules of Bankruptcy Procedure, the 

Commission offers the following in support of this Motion: 

A. FERC has a substantial interest in and the proper grounds for intervention in this 
case. 

The Commission has a substantial interest in this matter, as these cases relate to the 

Commission’s jurisdiction and statutory mandate under the ICA, and, by extension, the Natural 

Gas Act and Federal Power Act.7  Under these respective statutes, the Commission is charged with 

ensuring that rates charged for oil, natural gas, and electricity for wholesale in interstate commerce 

are just and reasonable.  To that end, the Commission has exclusive jurisdiction over such rates. 

These cases also relate to the Commission’s litigation concerning its jurisdiction in ongoing 

bankruptcy-related proceedings throughout the nation, including the United State Court of Appeals 

for the Fifth Circuit, the United States District Court for the Southern District of Texas, and the 

 
7 See 49 U.S.C. § 5; see also 15 U.S. Code § 717c; 16 U.S. Code § 824d. 
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United States Bankruptcy Courts for the District of Delaware, the Southern District of Texas, and 

the Eastern District of Michigan.8  The same jurisdictional questions at issue in this case have also 

been addressed by several orders issued by the Commission regarding the effect of contract 

rejection in bankruptcy on the filed rate.9 

B. Intervention was sought in the Bankruptcy Court.  

Although the Commission itself did not have the chance to adequately participate in the 

underlying bankruptcy proceeding, Commission staff made certain filings in the underlying 

bankruptcy proceeding.  (D.I. 642, 653, 866, 1016, 1138, 1310). For example, the Commission: 

(i) filed a statement in support of Appellant’s motion for an order confirming that the automatic 

stay does not apply or, in the alternative, for relief from the automatic stay (D.I. 653); noticed 

appeal of the bankruptcy court’s order denying stay relief, (D.I. 866); and (iii) noticed appeal of 

the bankruptcy court’s rejection of two FERC-jurisdictional contracts (D.I. 1016, 1138).10  

Commission staff filed appearances in the case, (D.I. 642), asked questions of witnesses, and made 

arguments before the judge.  (D.I. 942).  The Commission also has pending before the Bankruptcy 

 
8 FERC v. Ultra Res., Inc., No. 20-20623 (5th Cir. filed Nov. 30, 2020); FERC v. Ultra Res., Inc., No. 20-90045 (5th 
Cir. filed Nov. 20, 2020) (appeal denied Dec. 9, 2020); FERC v. Ultra Res., Inc., No. 20-90046 (5th Cir. filed Nov. 
20, 2020) (appeal granted Nov. 30, 2020); Chesapeake Energy Mktg., L.L.C. v. FERC, No. 20-60970 (5th Cir. filed 
Oct. 22, 2020); FERC, Nos. 20-3095, 20-3096 (S.D. Tex. filed Sept. 3, 2020); Chesapeake Energy Corp., No. 20-
3125 (S.D. Tex. filed Sept. 3, 2020); Rockies Express Pipeline, LLC, No. 20-2306 (S.D. Tex. filed June 30, 2020); 
FERC v. Extraction Oil & Gas, Inc., Nos. 20-1412, 20-1506, 20-1564 (D. Del. first filed Oct. 21, 2020); Gulfport 
Energy Corp., No. 20-35562 (Bankr. S.D. Tex. filed Nov. 13, 2020); In re Boyce Hydro, LLC, No. 20-21214 (Bankr. 
E.D. Mich. filed July 31, 2020); In re Chesapeake Energy Corp., No. 20-33233 (Bankr. S.D. Tex. filed Jun 28, 
2020); In re Extraction Oil & Gas, Inc., No. 20-11548 (Bankr. S.D. Tex. filed June 14, 2020). 

9 See, e.g., Rover Pipeline LLC, 173 FERC ¶61,019, order on public interest, 173 FERC ¶61,133, reh’g denied, 173 
FERC ¶61,138 (2020); ANR Pipeline Co., 173 FERC ¶61,018, order on public interest, 173 FERC ¶61,131, reh’g 
denied, 173 FERC ¶61,137 (2020); Midship Pipeline Co., LLC, 173 FERC ¶61,011, order on public interest, 173 
FERC ¶61,130, reh’g denied, 173 FERC ¶61,136 (2020); Rockies Express Pipeline LLC, 172 FERC ¶61,279, order 
on public interest, 173 FERC ¶61,099, reh’g denied, 173 FERC ¶61,135 (2020); ETC Tiger Pipeline, LLC, 171 
FERC ¶61,248, reh’g denied, 172 FERC ¶ 61,155 (2020). 

10 These appeals are reflected by Case Nos. 20-cv-1412, 20-cv-1506, 20-cv-1564. 
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Court, an objection to confirmation of the reorganization plan which the Bankruptcy Court has not 

yet ruled on.  (D.I.1310).  

The Commission has issued orders involving similarly situated parties in bankruptcy 

proceedings that may be relevant to this Court’s disposition of the matters on appeal.11   

C. Intervention is being sought at this stage of the proceeding in the event that 
consolidation and certification are not granted. 

On December 7, 2020 the Commission and Appellant Grand Mesa jointly requested that 

this Court consolidate their respective appeals.12  On December 11, 2020, the Commission and 

Appellant Grand Mesa jointly requested certification for a direct appeal to the United States Court 

of Appeals for the Third Circuit.13  Intervention is being sought at this stage of the proceeding in 

the event that these above captioned appeals are neither consolidated with the Commission’s own 

appeals in this matter that are pending before this Court nor certified for direct appeal to the United 

State Court of Appeals for the Third Circuit.   

Additionally, the Commission believes that, given the early stage of the proceedings, 

granting late intervention would not cause undue delay or burden on the district court proceeding 

or the parties to the appeal. 

D. Participating as an amicus curiae would not be adequate because the Commission 
would not be able to fully present its position.  

Participation as amicus curiae, under Rule 8017 of the, would restrict the Commission’s 

ability to fully present its position, and we believe this Court would benefit from a full briefing by 

 
11 See supra n.8. 

12Grand Mesa Pipeline, LLC, v. Extraction Oil & Gas, Inc., No. 20-cv-1411, Doc. No. 18; Grand Mesa Pipeline, 
LLC, v. Extraction Oil & Gas, Inc., No. 20-cv-1521, Doc. No. 14. 

13 Grand Mesa Pipeline, LLC, v. Extraction Oil & Gas, Inc., No. 20-cv-1411, Doc. No. 21; Grand Mesa Pipeline, 
LLC, v. Extraction Oil & Gas, Inc., No. 20-cv-1521, Doc. No. 20. 
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the Commission.  The Commission also feels that intervention is appropriate because the 

Commission’s jurisdiction is squarely at issue here. 

The Commission has conferred with local counsel for the parties to the appeal, as required 

by Local Rule 7.1.1.  Grand Mesa does not object to this Motion but reserves its right to object 

upon review.  The Commission asked counsel for Extraction if they were opposed to this Motion 

to Intervene on Friday, December 18, 2020.  Counsel for Extraction responded that they needed 

more time to answer, so the Commission held off on filing this Motion.  On Monday, December 

21, 2020, counsel for Extraction notified the Commission that Appellee opposes this Motion.   

In closing, for the aforementioned reasons, FERC respectfully requests this Court grant 

FERC’s motion for intervention. 

 
 
Dated: December 21, 2020 
 
 

 
Respectfully submitted, 
 
Federal Energy Regulatory Commission 
 
/s/ Daniel Mitchell Vinnik 
Daniel Mitchell Vinnik 
DC Bar No. 1672729 
888 First Street NE 
Washington, DC 20426 
Telephone: 202-502-6460 
Email: daniel.vinnik@ferc.gov 
  

          Counsel for Appellant, 
    Federal Energy Regulatory Commission 
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on December 21, 2020, I electronically filed the foregoing 

document using CM/ECF. I also certify that the foregoing document is being served this day on 

all counsel of record on the service list below, via transmission of Notices of Electronic Filing 

generated by CM/ECF, electronic mail, and/or first-class U.S. mail. 

/s/ Daniel M. Vinnik 
Daniel M. Vinnik (DC Bar No. 1672729) 

 

 
SERVICE LIST 

Debtor-Appellee 
 
Extraction Oil & Gas, Inc. 

Marc Abrams 
Whiteford Taylor Preston LLC 
The Renaissance Centre, Suite 500 
405 North King Street 
Email: mabrams@wtplaw.com 
 
William E. Arnault 
Kirkland & Ellis LLP 
300 North LaSalle 
Chicago, IL 60654 
Email: william.arnault@kirkland.com 
 
Jamie Aycock 
Kirkland & Ellis LLP 
609 Main St. 
Houston, TX 77002 
Email: jamie.aycock@kirkland.com 
 
Stephanie Cohen 
Kirkland & Ellis LLP 
300 N. LaSalle 
Chicago, IL 60654 
Email: stephanie.cohen@kirkland.com 
 
Ross Fiedler 
Kirkland & Ellis LLP 
601 Lexington Ave. 
New York, NY 10022 
Email: ross.fiedler@kirkland.com 
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Ciara Foster 
Kirkland & Ellis LLP 
601 Lexington Avenue 
New York, NY 10022 
Email: ciara.foster@kirkland.com 
 
Stephen Brett Gerald 
Whiteford Taylor Preston LLC 
The Renaissance Centre, Suite 500 
405 North King Street 
Wilmington, DE 19801 
Email: sgerald@wtplaw.com 
 
 
 
Kevin G. Hroblak 
Whiteford, Taylor & Preston, LLP 
7 St. Paul Street 
Suite 1400 
Baltimore, MD 21202 
Email: khroblak@wtplaw.com 
 
Kevin Liang 
Kirkland & Ellis LLP 
601 Lexington Ave. 
New York, NY 10022 
Email: kevin.liang@kirkland.com 
 
Christopher Marcus PC 
Kirkland & Ellis LLP 
Kirkland & Ellis INTL LLP 
601 Lexington Avenue 
New York, NY 10022 
Email: christopher.marcus@kirkland.com 
 
Christian Menefee 
Kirkland & Ellis LLP 
609 Main St. 
Houston, TX 77002 
Email: christian.menefee@kirkland.com 
 
Richard W. Riley 
Whiteford Taylor Preston LLC 
The Renaissance Centre, Suite 500 
405 North King Street 
Wilmington, DE 19801 
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Email: rriley@wtplaw.com 
 
Anna Rotman 
Kirkland & Ellis LLP 
609 Main St. 
Houston, TX 77002 
Email: anna.rotman@kirkland.com 
 
Rebekah Sills 
Kirkland & Ellis LLP 
609 Main St. 
Houston, TX 77002 
Email: rebekah.mcentire@kirkland.com 
 
 
Evan Swager 
Kirkland & Ellis LLP 
609 Main St. 
Houston, TX 77002 
Email: evan.swager@kirkland.com 
 
Allyson Smith Weinhouse 
Kirkland & Ellis LLP 
601 Lexington Avenue 
New York, NY 10022 
Email: allyson.smith@kirkland.com 
 
Kenneth A Young 
Kirkland & Ellis LLP 
609 Main St. 
Houston, TX 77002 
Email: kenneth.young@kirkland.com 
 

Interested Party 
 
Grand Mesa Pipeline, LLC 
 
 

Dennis A. Meloro 
Greenberg Traurig, LLP 
The Nemours Building 
1007 North Orange Street 
Suite 1200 
Wilmington, DE 19801 
Telephone: 302-661-7000 
Facsimile: 302-661-7360 
Email: melorod@gtlaw.com 
 
Elliot H. Scherker  
Brigid F. Cech Samole  
Katherine M. Clemente  
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Greenberg Traurig, LLP 
Greenberg Traurig, P.A. 
333 Southeast Second Avenue 
Suite 4400 
Miami, FL 33131 
Telephone: 305-579-0500 
Facsimile: 305-579-0717 
Email: scherkere@gtlaw.com  
cechsamoleb@gtlaw.com 
clementek@gtlaw.com  
miamiappellateservice@gtlaw.com  
 

Interested Party 
 
U.S. Trustee 
 
 
 
 
 

Richard L. Schepacarter 
Office of the United States Trustee 
U. S. Department of Justice 
844 King Street, Suite 2207 
Lockbox #35 
Wilmington, DE 19801 
Email: richard.schepacarter@usdoj.gov 
 

Claims Agent 
 
Kurtzman Carson Consultants LLC 
 
 
 
 

Albert Kass 
Kurtzman Carson Consultants, LLC 
222 N Pacific Coast Highway 
Suite 300 
El Segundo, CA 90245 
Email: ECFpleadings@kccllc.com 
 

Interested Party 
 
Official Committee of Unsecured Creditors 

G. David Dean 
Cole Schotz P.C. 
500 Delaware Avenue, Suite 1410 
Wilmington, DE 19801 
Email: ddean@coleschotz.com 
 
Erez Gilad 
Stroock & Stroock & Lavan LLP 
180 Maiden Lane 
New York, NY 10038 
Email: egilad@stroock.com 
 
 
Kristopher M. Hansen 
Stroock & Stroock & Lavan LLP 
180 Maiden Lane 
New York, NY 10038 
Email: khansen@stroock.com 
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Frank A. Merola 
Stroock & Stroock & Lavan LLP 
2029 Century Park East 
Los Angeles, CA 90067 
Email: fmerola@stroock.com 
 
Kenneth Pasquale 
Stroock & Stroock & Lavan LLP 
180 Maiden Lane 
New York, NY 10038 
Email: kpasquale@stroock.com 
 
Jason M. Pierce 
Stroock & Stroock & Lavan LLP 
180 Maiden Lane 
New York, NY 10038-4982 
Email: jpierce@stroock.com 
 
Andrew John Roth-Moore 
Cole Schotz P.C. 
500 Delaware Avenue, Suite 1410 
Wilmington, DE 19801 
Email: aroth-moore@coleschotz.com 
 
Gabriel Sasson 
Stroock & Stroock & Lavan LLP 
180 Maiden Lane 
New York, NY 10038-4982 
Email: gsasson@stroock.com 

Interested Party 
 
Platte River Midstream, LLC, DJ South 
Gathering, LLC, and Platte River Holdings, 
LLC 

Taylor M. Haga 
Morris, Nichols, Arsht & Tunnell LLP 
1201 Market Street, 16th Floor 
Wilmington, Delaware 19801 
Email: thaga@mnat.com 
 
Curtis S. Miller 
Morris, Nichols, Arsht & Tunnell LLP 
1201 Market Street, 16th Floor 
Wilmington, Delaware 19801 
Email: cmiller@mnat.com 
Brett S. Turlington 
Morris, Nichols, Arsht & Tunnell LLP 
1201 Market Street, 16th Floor 
Wilmington, Delaware 19801 
Email: bturlington@mnat.com 
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Matthew J. Ochs 
Holland & Hart LLP 
555 17th Street, Suite 3200 
Denver, CO 80202 
Email: mjochs@hollandhart.com 
 
Christopher A. Chrisman 
Holland & Hart LLP 
555 17th Street, Suite 3200 
Denver, CO 80202 
Email: cachrisman@hollandhart.com 
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