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1 The Reorganized Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, are: Extraction Oil & Gas, Inc. (3923); 7N, LLC (4912); 8 North, LLC (0904); Axis 
Exploration, LLC (8170); Extraction Finance Corp. (7117); Mountaintop Minerals, LLC (7256); Northwest Corridor 
Holdings, LLC (9353); Table Mountain Resources, LLC (5070); XOG Services, LLC (6915); and XTR Midstream, 
LLC (5624). The location of the Debtors’ principal place of business is 370 17th Street, Suite 5300, Denver, Colorado 
80202. 
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 Plaintiffs Annette and Tom Leazer, Gordon D. and Joy Dean Niswender, the H.L. Willett 

Estate, Saglio Energy LLC, Overland Oil & Gas Advisory LLC, Overland Minerals and Royalties 

LLC, Overland Energy Partners Fund I LLC, Overland Energy Partners Fund II LLC, J A 

Investments, Brighton South, LLC, Atomic Capital Minerals, LLC, ACM Fund II LLC, Timnath 

Lands LLC, Rawah Resources LLC, Thunder Ridge Resources LLC, TRG Oil and Gas, J Moody, 

Val Moody, and Alaskan Oil and Resources, LLC ) (collectively, “Plaintiffs”) through undersigned 

counsel, file this Brief in Opposition to Defendant’s Motion to Dismiss for Lack of Subject Matter 

Jurisdiction and Brief in support thereof (“12(b)(1) Motion”) [A.D.I. 37, 38].  

SUMMARY OF THE ARGUMENT 

In its 12(b)(1) Motion, Defendant Extraction Oil & Gas, Inc. (“Extraction”) argues the 

Colorado Oil and Gas Conservation Commission (“COGCC”) has exclusive jurisdiction over 

Plaintiffs’ claims and asks the Court to dismiss the entire adversary proceeding for lack of subject 

matter jurisdiction for failure of Plaintiffs to first take their case to the COGCC.   

When Extraction filed for bankruptcy, this Court acquired sole jurisdiction over any and 

all claims related to property in Extraction’s actual or constructive possession.  Accordingly, 

Plaintiff brought claims related to their property – unpaid and underpaid royalties deriving from 

their oil and gas rights – before this Court.  It is a legal fallacy to argue Plaintiffs could have raised 

their claims with the COGCC after Extraction filed for bankruptcy.  This case involves unique 

issues that this Court alone is able to resolve, including whether the unpaid and underpaid royalties 

deriving from Plaintiffs’ oil and gas rights constitute Plaintiffs’ property held by Extraction or 

property of the bankruptcy estate.   
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This case also involves legal claims and issues that fall well beyond the jurisdiction and 

expertise of the COGCC.  In submitting its 12(b)(1) Motion to this Court, Extraction ignored 

COGCC and Colorado Supreme Court precedent expressly confirming that the COGCC lacks 

jurisdiction to resolve Plaintiffs’ claims.  In fact, Extraction’s Sixth Amended Joint Plan for 

Reorganization [Doc 1505] (the “Plan”) concedes that an issue in this case is whether Plaintiffs 

are entitled to payment – an issue that COGCC and Colorado precedent expressly confirms is 

outside COGCC jurisdiction.  Even the non-binding district court cases relied upon by Extraction 

are refuted by other district court decisions in Colorado.  

LEGAL STANDARD 

Rule 12(b)(1) of the Federal Rules of Civil Procedure permits the dismissal of an action 

for lack of subject matter jurisdiction.  “A Rule 12(b)(1) motion may be treated as either a facial 

or factual challenge to the court's subject matter jurisdiction.” Navarro v. Wal-Mart Assocs., Civ. 

No. 19-201-LPS (D. Del. Feb. 18, 2020) (citing Davis v. Wells Fargo, 824 F.3d 333, 346 (3rd Cir. 

2016)).  “A facial attack contests the sufficiency of the pleadings, whereas a factual attack contests 

the sufficiency of jurisdictional facts.” Id. (citing Lincoln Ben. Life Co. v. AEI Life, LLC, 800 F.3d 

99, 105 (3rd Cir. 2015)). “When considering a facial attack, the court accepts the plaintiff's well-

pleaded factual allegations as true and draws all reasonable inferences from those allegations in 

the plaintiff's favor.” Id. (citing In re Horizon Healthcare Servs. Inc. Data Breach Litig., 846 F.3d 

625, 633 (3rd Cir. 2017)). “When reviewing a factual attack, the court may weigh and consider 

evidence outside the pleadings.” Id. 
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ARGUMENT 

Extraction, one of the five largest operators in Colorado at the time, took the world by 

surprise when it filed for bankruptcy on June 14, 2020.  At that time, Plaintiffs became legally 

precluded from filing claims before any tribunal, including the COGCC, absent an order from this 

Court granting relief from the automatic stay.  Upon the filing of a bankruptcy petition, the 

Bankruptcy Code imposes an automatic stay on all claims against the debtor.  The stay is applied 

to “the commencement or continuation […] of a judicial, administrative or other action or 

proceeding against a debtor that was or could have been commenced before the commencement 

of the case under this title, or to recover a claim against the debtor that arose before the 

commencement of the case under this title[.]” 11 U.S.C. § 362(a); see also In re Montgomery 

Ward, LLC, 292 B.R. 49, 53 (Bankr. D. Del. 2003) (discussing the breadth of claims to be resolved 

in bankruptcy).   

Plaintiffs pored through their mineral rights records, lease records, royalty statements, and 

publicly available information to discover that Extraction, now a bankrupt company, had drilled, 

produced, and sold some of their oil and gas without permission, i.e. without a lease or without 

complying with the terms of a lease and/or Colorado law.  Accordingly, Plaintiffs (out of an 

abundance of caution) submitted their proofs of claims to this Court, and filed this adversary 

proceeding in the bankruptcy case. 

As discussed in Section I infra, this case involves bankruptcy-specific issues that cannot 

be resolved by another tribunal, rendering relief from stay or dismissal legally unavailable.   

As discussed in Section II infra, the COGCC lacks jurisdiction over Plaintiffs’ legal, 

equitable, and tortious claims, rendering relief from stay or dismissal futile and judicially 
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inefficient.  The COGCC would immediately dismiss Plaintiffs’ claims, sending them right back 

here.  

I. This Case Involves Issues That Can Only Be Resolved by This Court 

The COGCC cannot resolve bankruptcy issues.  A primary issue in dispute is whether 

Plaintiffs’ royalties derived from their oil and gas rights constitute the Plaintiffs’ property 

improperly held by Extraction or property of Extraction’s bankruptcy estate.  This Court 

recognized as much when it granted Plaintiffs’ objection to the Plan and ordered that the amounts 

claimed by Plaintiffs be preserved in the disputed claims reserve pending the outcome of this 

adversary action:  

As to certain disputed Royalty and Working Interests, until a court, arbiter, or other 
tribunal determines that the holder of a Royalty and Working Interest is entitled to 
payment, such Royalty and Working Interest shall be treated as a Disputed Claim, 
and the Debtors shall reserve the amount in dispute in the Disputed Claim Reserve. 
To the extent a court, arbiter, or other tribunal determines that the holder of the 
Royalty and Working Interest is entitled to recovery, such amount shall not be 
deemed property of the Estates. 

Plan, at p. 38, ¶ 11; see also Findings of Fact, Conclusions of Law, and Order Confirming the 

Sixth Amended Joint Plan of Reorganization of Extraction Oil & Gas, Inc. and its Debtor Affiliates 

Pursuant to Chapter 11 of the Bankruptcy Code [Docket No. 1509] (the “Confirmation Order”), 

at ¶ 22 (outlining the means for Plan implementation to include “the preservation of all Royalty 

and Working Interests in accordance with the terms of the Plan.”). 

Extraction cited no bankruptcy cases that expressly deal with the issues raised by the 

Complaint.2  Indeed, the Third Circuit has already stated that “where there is an independent basis 

 
2 Extraction’s reliance on McDuffie v. Stewart Title Guar. Co., 897 F. Supp. 2d 294 (E.D. Pa. 2009) 
(which did not concern a bankruptcy, and has not been cited in opinions published by other courts) 
is misguided, as it overlooks that the McDuffie court’s sole basis for jurisdiction was diversity of 

Case 20-50963-CSS    Doc 43    Filed 03/26/21    Page 10 of 23



5 
 

for bankruptcy court jurisdiction, exhaustion of administrative remedies pursuant to other 

jurisdictional statutes is not required.”  Univ. Med. Ctr. v. Sullivan (In re Univ. Med. Ctr.), 973 

F.2d 1065, 1074 (3d Cir. 1992).  This conclusion “advances the congressionally-endorsed 

objective of the effective and expeditious resolution of all matters connected to the bankruptcy 

estate.”  Id.  And in similar cases, other courts have largely agreed.  Davis v. State of Cal. (In re 

Venoco, LLC), 596 B.R. 480, 491 (Bankr. D. Del. 2019), aff'd, 610 B.R. 239 (D. Del. 2020) 

(finding that “the Trustee was not required to exhaust state procedures.”); PVI Assocs. v. The 

Redev. Auth. of Montgomery Cnty. (In re PVI Assocs.), 181 B.R. 210 (Bankr. E.D. Pa. 1995) 

(bankruptcy court had jurisdiction to consider a debtor’s “taking” claims, even without exhaustion 

of debtor’s administrative remedies under the Pennsylvania Eminent Domain Code); Sullivan v. 

Town & Country Home Nursing Servs., Inc. (In re Town & Country Home Nursing Servs., Inc.), 

963 F.2d 1146, 1154 (9th Cir. 1991) (no requirement to exhaust administrative remedies provided 

by the FTCA). 

Any exhaustion requirement imposed onto the Plaintiffs by Colorado law does not impact 

this Court’s jurisdiction to hear and resolve the issues raised by the Complaint.  See MCI 

Telecomms. Corp. v. Teleconcepts, Inc., 71 F.3d 1086, 1109 (3d Cir. 1995) (“That a state simply 

has no power to divest a federal court of its constitutionally or congressionally conferred subject 

matter jurisdiction has been settled law for nearly a century.”).  Moreover, the 12(b)(1) Motion 

fails to explain why this Court lacks jurisdiction over the Plaintiffs’ claims and requested remedies, 

which, as a result of the bankruptcy petition, arise under federal law.  Under 28 U.S.C. § 1334, 

 

citizenship pursuant to 28 U.S.C. § 1332, where only state substantive law would apply.  As 
described herein, this Court has independent jurisdiction over the issues raised by the Complaint. 
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the United States District Courts have original and exclusive jurisdiction “of all cases under title 

11” and “original but not exclusive jurisdiction of all civil proceedings arising under title 11, or 

arising in or related to cases under title 11.” 28 U.S.C. § 1334.3  Additionally, bankruptcy courts 

have subject matter jurisdiction to adjudicate all core proceedings arising in a case under title 11.  

11 U.S.C. § 157(b)(1); see also Stern v. Marshall, 564 U.S. 462, 475–476 (2011).  Of particular 

relevance here, matters concerning the administration of a bankruptcy estate, the allowance or 

disallowance of claims (including the determination of contingent claims), and proceedings 

affecting liquidation of property of the estate are all core proceedings that arise in a bankruptcy 

case.  28 U.S.C. § 157(b)(2); accord Siegel v. Cal. Self-Insurers’ Sec. Fund (In re Cir. City Stores, 

Inc.), Case No. 08-35653, Adv. Case No. 15-03477, 2016 WL 1714515, at *4 (Bankr. E.D. Va. 

Apr. 26, 2016).  Extraction’s bankruptcy estate, which was immediately created upon the 

commencement of this Chapter 11 case, is comprised of “all legal or equitable interests . . . of the 

[D]ebtor in property[,]” (11 U.S.C. § 541(a)(1)), over which this Court has jurisdiction “wherever 

located and by whomever held[.]”  Id. (emphasis added).  And it has been long settled the 

bankruptcy court has summary jurisdiction over property in actual or constructive possession of 

the debtor, and that the federal courts have exclusive jurisdiction to determine whether or not 

property held by the debtor constitutes property of the estate.  See, e.g., Johnson v. Bd. of Trade of 

City of Chi., 264 U.S. 1 (1924).  

 
3 District courts widely refer “any or all cases under Title 11 and any or all proceedings arising 
under Title 11 or arising in or related to a case under Title 11” to their local bankruptcy courts.  
See, e.g., Amended Standing Order of Reference, UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF DELAWARE, dated February 29, 2012. 
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Further, if Extraction is trying to argue that this Court’s jurisdiction terminated when the 

Plan became effective, it is, of course, incorrect.  Pursuant to the Confirmation Order, “[this] Court 

properly retains jurisdiction over these Chapter 11 Cases and all matters arising out of, or related 

to, these Chapter 11 Cases, the Plan, and th[e] Confirmation Order.” Confirmation Order, at ¶ 

154.  

II. The COGCC Has No Jurisdiction Over Plaintiffs’ Claims 

In support of its 12(b)(1) Motion, Extraction relies exclusively on non-binding district court 

decisions, specifically two that dismissed a putative class action brought by C&M Resources LLC 

and Winters Oil (the “C&M/Winters Case”).4  Extraction attempts to convince the Court the 

Plaintiffs in this case are the same or similar to the plaintiffs in that case and to accept those 

decisions as law.  According to Extraction, this Court lacks jurisdiction over Plaintiffs’ claims 

because Plaintiffs could be future class members in a putative class action filed before Extraction 

filed its bankruptcy petition; a class action that was dismissed for lack of subject matter jurisdiction 

by Colorado state district courts.  To clarify: Plaintiffs here are different from and unrelated to the 

C&M/Winters Case plaintiffs; classifying these Plaintiffs as future class members is entirely 

speculative; Plaintiffs’ claims extend well beyond the conduct complained of by C&M and 

Winters; the C&M/Winters Case was filed before Extraction filed for bankruptcy, when filing an 

administrative proceeding was still legally available; the C&M/Winters Case decisions are not 

 
4 Extraction attempts to characterize this case as an extension of the C&M/Winters Case by stating 
Plaintiffs’ counsel, specifically Steven Louis-Prescott and Maria Sawczuk, also represent C&M 
and Winters.  This is misleading.  Steven Louis-Prescott has not represented C&M or Winters 
since August, 2019, nearly a year before Extraction filed its bankruptcy petition, and has no 
knowledge related to the status of their case.  Maria Sawczuk was retained as local counsel for 
C&M and Winters in this bankruptcy proceeding.  These tangential connections have no bearing 
on Plaintiffs’ claims in this adversary proceeding.  
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legally binding on this Court; and the C&M/Winters Case decisions are in direct conflict with 

binding Colorado precedent and the COGCC’s own interpretation of its governing statutes.  

A. The COGCC Lacks Requisite Expertise and Authority 

Going to the crux of Extraction’s 12(b)(1) Motion, Extraction argues the COGCC must 

resolve Plaintiffs’ legal, equitable, and tortious claims for: declaratory relief, fraud and 

misrepresentation, breach of contract, breach of implied covenants, conversion, constructive and 

resulting trust, unjust enrichment, an accounting, and preliminary and mandatory injunction claims 

(the “Claims”).  More specifically and by way of example, Plaintiffs’ Claims state: 

 “this Court has the power to declare and adjudicate the rights and obligations 
of the parties and to grant such other and further relief as may be necessary to 
enforce the rights and obligations of parties relative to the Plaintiffs’ Leases. 
[…] Uncertainty and insecurity currently exist with respect to the rights, status, 
and other legal relations between the parties concerning the validity, scope and 
extent of Plaintiffs’ Leases and the Defendant’s produced but unsold oil and 
gas, prohibited Deductions, price determinations, title work, and royalty 
calculations with The COGCC cannot resolve any of these Claims” 
(Declaratory relief, Compl. ⁋⁋ 63-64);  

 “Plaintiffs further seek a declaration that their royalties and any royalty 
underpayments are not property of the Defendant’s bankruptcy estate and must 
be turned over to Plaintiffs” (Declaratory relief, Compl. ⁋ 67);  

 Extraction committed fraud and/or misrepresentation when it “knowingly made 
uniform misrepresentations and/or omissions on the Plaintiffs’ monthly royalty 
statements” (Fraud, Compl. ⁋ 80); 

 “Defendant breached the Leases by failing to pay the full royalty amount owed 
due to failing to sell all Plaintiffs’ oil and gas produced, allowing Deductions 
to be taken in the sale of oil and gas to third parties; and selling Plaintiffs’ oil 
and gas interests at below market prices” (Breach of contract, Compl. ⁋ 87);  

 for some Plaintiffs “whose Leases expressly prohibit any deductions, including 
deductions for taxes, the Defendant breached their Leases by deducting taxes 
from their royalty payments” (Breach of contract, Compl. ⁋ 90);  

  “The Defendant breached its duties when it, by way of example, failed to 
adhere to Leases; failed to sell all oil and gas produced; allowed Deductions to 
be taken from the sale of Plaintiffs’ oil and gas; failed to market and sell oil and 
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gas at market prices; failed to enter into Third Party Contracts that are 
customary and not injurious to the interests of Plaintiffs; failed to accurately 
determine Plaintiffs’ mineral acreage; and failed to provide complete and 
accurate information in the royalty statements” (Breach of implied covenants, 
Compl. ⁋ 98); 

 “Defendant produced but failed to sell some of Plaintiffs’ oil and gas interests. 
As a result, the Defendant took their oil and gas without permission or 
compensation” (Conversion, Compl. ⁋ 101);  

 For some Plaintiffs, “By making title errors and failing to enter into a lease for 
all of the mineral acreage owned by said Plaintiffs the Defendant has taken, 
produced, and sold their oil and gas without permission or compensation” 
(Conversion, Compl. ⁋ 104); 

 As a consequence of the fraudulent, wrongful, unlawful and inequitable conduct 
of the Defendants, they have obtained proceeds attributable to the Plaintiffs’ oil 
and gas interests which belong to the Plaintiffs” (Trust, Compl. ⁋ 109); 

 “The Defendant’s conduct resulted in their withholding or miscalculating of 
royalties owed to the Plaintiffs. The Defendant unfairly and improperly 
received a benefit to the detriment of the Plaintiffs” (Unjust enrichment, Compl. 
⁋ 113); 

 “Plaintiffs request an accounting relating to any and all matters necessary to 
determine whether Plaintiffs have fully and fairly received their rightful share 
of royalties” (Accounting, Compl. ⁋ 118); and 

 “Plaintiffs will suffer irreparable harm if the Defendant is not enjoined during 
the pendency of this adversary from using royalty payments that belong to 
Plaintiffs” (Injunction, Compl. ⁋ 122). 

 
“Although it is a ‘basic tenet’ of administrative law that a plaintiff should timely exhaust all 

administrative remedies before seeking judicial relief, the purpose of this rule is practical . . . [and] 

meant to provide courts with the benefit of an agency’s expertise, and serve judicial economy by 

having the administrative agency compile the factual record.” Anjelino v. New York Times Co., 

200 F.3d 73, 87 (3d Cir. 1999) (quoting Robinson v. Dalton, 107 F.3d 1018, 1020 (3d Cir. 1997)) 

(internal quotation marks omitted).  The COGCC lacks the expertise related to Plaintiffs’ Claims, 

removing any practical or other benefit derived from seeking its guidance.  Similarly, the 

COGCC’s governing statute grants no authority for resolving any of the Claims.   
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The COGCC is a creature of statute, governed by the Oil and Gas Conservation Act  (C.R.S. 

§§ 34-60-101, et seq.) (the “Act”).  It is tasked with regulating the development and production of 

oil and gas in Colorado in a manner that protects public health, safety, and welfare.  C.R.S. § 34-

60-102.  The commission is made up of seven members: the executive director of the department 

of natural resources; the executive director of the department of public health and environment; 

and individuals with: oil and gas industry experience, planning or land use experience, 

environmental or wildlife protection experience, COGCC experience, and public health 

experience.  C.R.S. § 34-60-104.3.  No members are required to have legal expertise.  The 

COGCC’s jurisdiction extends and is limited to enforcement of the Act. C.R.S. § 34-60-105(1)(a).   

As Extraction notes, the Act contains the Payment of Proceeds section (C.R.S. § 34-60-

118.5).  However, Extraction massively overstates the COGCC’s jurisdiction thereunder.  

According to the COGCC and binding Colorado precedent, C.R.S. § 34-60-118.5 grants the 

COGCC jurisdiction over the timeliness of royalty payments, but not disputes involving the 

interpretation of contracts, the propriety of disputed post-production costs, or the legal entitlement 

to proceeds.  E.g., Grynberg v. Colo. Oil & Gas Conservation Comm'n, 7 P.3d 1060 (Colo. App. 

1999).  Extraction’s focus on C.R.S. § 34-60-118.5(5.5)5 is a red herring.  Courts have repeatedly 

interpreted Section 5.5 to be a procedural guideline for the COGCC to make sure it has jurisdiction 

before proceeding with a Payment of Proceeds action filed with the COGCC, not a mandate 

requiring all payees to ask the COGCC to determine whether it has jurisdiction before filing their 

 
5 “Before hearing the merits of any proceeding regarding payment of proceeds pursuant to this 
section, the oil and gas conservation commission shall determine whether a bona fide dispute exists 
regarding the interpretation of a contract defining the rights and obligations of the payer and payee. 
If the commission finds that such a dispute exists, the commission shall decline jurisdiction over 
the dispute and the parties may seek resolution of the matter in district court.” 
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royalty claims in district court.  See, e.g., Retova Res., LP, et al. v. Bill Barrett Corp., Case No. 

2015-CV-34351, Denver Dist. Ct. (March 11, 2016) (“The language of § 34-60-118.5(5.5) is 

directed at COGCC and dictates the procedures COGCC must follow if and when it hears a 

proceeding regarding payment of proceeds.  Section 34-60-118.5(5.5) does not contain any 

mandatory language directed at a payee.  Nowhere does the statute provide that COGCC is the 

only body that can determine jurisdiction or that a payee must bring an action with COGCC prior 

to seeking resolution of the matter in district court.”) (Order attached as Exhibit 1); Crichton v. 

Augustus Energy Res., L.L.C., No. 15-CV-00835-KLM, 2017 WL 4838735, *4 (D. Colo. Oct. 26, 

2017) (“the statute does not require that disputes may be filed in district court only after a COGCC 

determination that the dispute is contractual in nature.”).  

Plaintiffs’ Claims expressly and exclusively involve disputes outside COGCC jurisdiction. 

The Claims are legal, equitable, and tortious and will require this Court to interpret contracts and 

apply Colorado case law.   

B. The COGCC Has Determined It Lacks Jurisdiction Over Plaintiffs’ Claims  

Extraction failed to advise the Court that as recently as 2018, the COGCC expressly 

confirmed in five separate cases involving claims substantially similar to Plaintiffs’ Claims that it 

lacks jurisdiction over such royalty payment disputes.  See COGCC Order 1-205, ⁋ 17 (“the 

Commission does not have the jurisdiction to interpret contracts.”), ⁋ 22 (“The Commission does 

not have jurisdiction to decide whether a royalty owner is entitled to payment under a lease or 

other contract. […] The statute demonstrates the General Assembly’s intent to grant to the 

Commission jurisdiction only over actions for the timely payment of proceeds and not over 

disputes with respect to the legal entitlement to proceeds under the terms of a specific royalty 
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agreement.”) (Exhibit 2); COGCC Order 1-206 (Exhibit 3); COGCC Order 1-207 (Exhibit 4); 

COGCC Order 1-208 (Exhibit 5); COGCC Order 1-209 (Exhibit 6).  This is the position the 

COGCC has always maintained.  

For example, in COGCC Docket No. 170300096, a royalty owner filed a proceeding under 

C.R.S. § 34-60-118.5, complaining it was owed royalties on gas that was flared and not sold.  One 

of Plaintiffs’ breach of contract claims in this case is the same. Compl., ⁋⁋ 28, 32 (“Defendant 

allowed Plaintiffs’ gas to be used or lost in the production and transportation thereof,” and 

“Defendant does not pay Plaintiffs on the produced by unsold oil and gas, in violation of the Leases 

and Colorado law.”).  The COGCC stated “The primary issue here is whether [operator] has 

obligations under the contract (lease) to pay [royalty owner] for gas that has been produced and 

flared as opposed to gas that has been produced and sold,” and dismissed the case for lack of 

jurisdiction, finding “There is no dispute regarding the date payment would be due, whether there 

is justifiable delay, or the amount of proceeds due to [royalty owner.]” COGCC Order, May 9, 

2017 (Exhibit 7).   

Previously, in 1997, the COGCC provided the legislative history behind Section 118.5, 

explaining it was enacted in response to problems with operators making payments in a timely 

manner.  COGCC Order 1-73, ⁋ 31 (Exhibit 8).  Plaintiffs do not claim Extraction failed to timely 

pay royalties.  Plaintiffs claim Extraction failed to comply with their leases and Colorado law, 

which resulted in miscalculations, nonpayments, and underpayments.   

Clearly, the COGGC would dismiss Plaintiffs’ Claims if brought before it under C.R.S. § 

34-60-118.5.  Thus, even if Plaintiffs could have exhausted their remedies, such exhaustion would 

have been futile.  Crichton, 2017 WL 4838735, at *4 (“[…] exhaustion before the COGCC would 
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likely have been futile.  Pursuant to Colorado law, futility is an exception to the exhaustion 

doctrine.”) (citing State v. Golden's Concrete Co., 962 P.2d 919, 923 (Colo. 1998)).   

C. Binding Colorado Precedent Confirms the COGCC Lacks Jurisdiction 

In 1994, the Colorado Supreme Court decided Garman v. Conoco Inc., 886 P.2d 652 (Colo. 

1994) in response to a certified question from the Federal District Court which asked when an 

overriding royalty interest owner must bear its proportionate share of post-production costs 

expended to  process oil and gas if the instrument creating the interest is silent on this issue.  

Garman, 886 P.2d at 653.  The COGCC has relied on Garman to ascertain the limits of jurisdiction, 

and explained in Order 1-73 (Exhibit 8):  

36.  The Garman decision has resulted in a proliferation of lawsuits brought by 
payees asking courts to review and determine whether operators have been properly 
deducting post-production costs.  Similar suits have been filed with the 
Commission under section 118.5 asking the Commission to determine whether 
deductions are proper under lease agreements, operating agreements or other 
private party contracts governing the legal rights between operating and non-
operating mineral interest owners. 
 
[…] 
 
38.  While the Commission recognizes that ensuring timely payment of proceeds 
falls within its jurisdiction, that obligation is limited to those instances when the 
Payee is legally entitled to the proceeds.  When a dispute regarding the propriety of 
deductions arises it requires interpretation of the contract(s) creating the interest.  
This determination may also require the application of principles relating to 
marketability set forth in Garman.  Garman, 886 P.2d at 559. 
 

In addition to Garman, appellate courts have consistently and universally held that the COGCC 

lacks jurisdiction over royalty underpayment disputes such as this.  In Grynberg, a dispute (like 

the one at hand) arose with respect to whether the operator (like Extraction) was entitled under the 

terms of the lease to deduct certain post-production expenses in computing the royalties due to 

royalty owners (like Plaintiffs).  7 P.3d at 1062.  The Grynberg court analyzed C.R.S. § 34-60-
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118.5 and held that the COGCC does not have exclusive jurisdiction to resolve the dispute.  Id.  It 

determined that C.R.S. § 34-60-118.5 is ambiguous where it fails to make clear whether the 

COGCC or courts determine whether there is legal entitlement to payment in any specific instance, 

and agreed with the COGCC’s interpretation that “the statute demonstrates the General 

Assembly’s intent to grant to the Commission jurisdiction only over actions for the timely payment 

of proceeds and not over disputes with respect to the legal entitlement to proceeds under the terms 

of a specific royalty agreement.”  Id.  The court stated, in no uncertain terms: 

Section 34–60–118.5 confers jurisdiction upon the Commission to calculate the 
amount of proceeds due a payee and to enforce the timely payment of those 
proceeds, but it leaves to the courts the authority to decide contractual disputes, 
such as a determination of a potential payee's legal entitlement to proceeds. These 
types of disputes may involve not only contractual interpretation, but the 
application of complex legal principles if, for example, a payor is claiming the right 
to deduct post-production costs. 
 

Id. at 1064; see also Atlantic Richfield Co. v. Farm Credit Bank of Wichita, 2000, 226 F.3d 1138, 

1157 (10th Cir. 2000) (“By its terms, § 34–60–118.5 only governs enforcement proceedings before 

the Commission and is inapplicable to claims for breach of contract. […] [T]herefore, a Colorado 

litigant alleging a breach of an oil and gas royalty agreement cannot select among different fora. 

Instead, that litigant must assert his claim in a court of law[.]”); Chase v. Colo. Oil & Gas 

Conservation Comm'n, 284 P.3d 161 (Colo. App. 2012) (COGCC lacks jurisdiction to interpret 

oil and gas lease).   

The exact issues resolved in Garman, Grynberg, and other binding precedent held to be 

outside COGCC jurisdiction are issues raised by Plaintiffs, such as: whether Extraction breached 

the leases and/or its implied covenants when it took or allowed “Deductions” (i.e., “post-

production costs expended to  process oil and gas,” Garman, 886 P.2d at 653) without paying 
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Plaintiffs thereon.  See e.g., Compl., ⁋ 2.  Indeed, Plaintiffs ask this Court to interpret their leases 

and determine whether they are entitled to royalties from their oil and gas that Extraction failed to 

pay.  To the extent the leases are silent, unclear, or nonexistent, Plaintiffs ask this Court to apply 

Colorado law with respect to implied covenants, equity, and tortious conduct to determine whether 

and how much of their property Extraction has taken without permission and failed to pay them 

back for.   

D. The Plan Expressly Confirms the COGCC Lacks Jurisdiction 

Binding Colorado precedent confirmed “the courts [have] the authority to decide 

contractual disputes, such as a determination of a potential payee’s legal entitlement to proceeds.” 

Grynberg, 7 P.3d at 1064 (emphasis added).  The Plan itself states:  

As to certain disputed Royalty and Working Interests, until a court, arbiter, or other 
tribunal determines that the holder of a Royalty and Working Interest is entitled to 
payment, such Royalty and Working Interest shall be treated as a Disputed Claim, 
and the Debtors shall reserve the amount in dispute in the Disputed Claim Reserve. 
To the extent a court, arbiter, or other tribunal determines that the holder of the 
Royalty and Working Interest is entitled to recovery, such amount shall not be 
deemed property of the Estates. 

 
Plan, at p. 38 (emphasis added).   

According to Extraction, an issue in this case is whether Plaintiffs are legally “entitled to 

recovery” of royalties derived from this oil and gas rights.  According to Colorado precedent, legal 

entitlement is not within COGCC jurisdiction and falls within the Court’s jurisdiction.  

 E.  Cases Relied Upon By Extraction Are Non-Binding and Disputed 

The district court discussions upon which Extraction wholly relies have no binding effect.  

The Colorado law this Court is bound to apply is sound and requires denial of Extraction’s Motion 

to Dismiss.  See Sec. II.B., supra.   
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Further, Extraction failed to provide this Court with additional district court decisions 

considering the same 12(b)(1) motions that reached a different conclusion and denied them.  See, 

e.g., Crichton, 2017 WL 4838735; Retova, Case No. 2015-CV-34351; Salgado, et al. v. Ursa 

Operating Co., LLC, Case No. 15-CV-30057, Garfield Cnty. Dist. Ct. (Sept 23, 2015) (Exhibit 9). 

CONCLUSION 

 This Court has exclusive jurisdiction over Plaintiffs’ pre-petition Claims raised during the 

pendency of Extraction’s bankruptcy proceeding that involve issues far beyond the COGCC’s 

jurisdiction.  Plaintiffs had no obligation to raise their claims with the COGCC before filing this 

adversary proceeding and doing so would have been futile.  Plaintiffs respectfully request this 

Court DENY Extraction’s 12(b)(1) Motion.  

Respectfully submitted this 26th day of March, 2021. 

GOLDSTEIN & MCCLINTOCK LLLP 
 
/s/Maria Aprile Sawczuk________________ 
Maria Aprile Sawczuk (DE Bar # 3320) 
501 Silverside Road, Suite 65 
Wilmington, DE 19809 
302-444-6710 
marias@goldmclaw.com 
 
-and- 
 
Steven Yachik (admitted pro hac vice) 
Goldstein & McClintock LLLP 
111 W. Washington Street, Suite 1221 
Chicago, IL 60602 
(312) 337-7700 
steveny@goldmclaw.com 
 
-and- 
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(303) 779-0200 
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--and— 
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Matthew D. Skeen Jr. (admitted pro hac vice) 
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Counsel for Plaintiffs 
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