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IN THE UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF OHIO 
EASTERN DIVISION AT AKRON 

 
IN RE       ) CASE NO.  10-50494 
       ) 
FAIR FINANCE COMPANY,   ) CHAPTER 7 
       ) 
    Debtor.  ) JUDGE MARILYN SHEA-STONUM 
 
       
BRIAN A. BASH, Chapter 7 Trustee,  )  
       ) 
    Plaintiff,  ) 
       ) 
  vs.     )    ADV. PRO.NO.  10-5038 
       ) 
FAIR FINANCE COMPANY, et al.,  ) 
       ) 
    Defendants.  ) 
 

MOTION OF NATIONAL UNION FIRE INSURANCE COMPANY OF PITTSBURGH, 
PA., BY SPECIAL APPEARANCE, TO PERMIT ADVANCEMENT OF CERTAIN 

DEFENSE COSTS 
 

National Union Fire Insurance Company of Pittsburgh, Pa., (“National Union”) appearing 

specially by its attorneys, Janik L.L.P., respectfully moves the Court for and order permitting 

advancement of certain defense costs pursuant to that certain National Union claims-made policy 

of insurance, Policy No. 04-188-65-80 (the “Policy”), upon the grounds more fully set forth in the 

Memorandum in Support, attached hereto and incorporated herein. 

Respectfully submitted,  

       /s/ Steven G. Janik    
       STEVEN G. JANIK (0021934)  
       JANIK L.L.P. 

9200 South Hills Blvd, Suite 300 
Cleveland, OH 44147 
(440) 838-7600 * Fax (440) 838-7601 
Email:  Steven.Janik@Janiklaw.com  

       Counsel for National Union Fire Insurance  
       Company of Pittsburgh, Pa. 
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MEMORANDUM IN SUPPORT OF MOTION 

1. On or about February 19, 2010, this Court appointed Brian A. Bash, Esq., of Baker 

& Hostetler LLP, as Chapter 7 Trustee (the “Trustee”) of Fair Finance Company (“Fair Finance”).  

A copy of the Order is attached hereto as Exhibit “A” and incorporated herein. 

2. On June 23, 2010, the Trustee filed certain Crossclaims in the instant matter (the 

“Crossclaims”), asserting various causes of action against Defendants, Timothy S. Durham, James 

F. Cochran, Daniel S. Laikin, Jeffrey L. Eglin, Keith E. Schaffter, Rick D. Snow and John J. Head 

(collectively, the “Insured Defendants”), arising out of acts that allegedly occurred between 2002 

and February 8, 2010. 

3. Certain of the Insured Defendants are named as defendants in an action styled 

United States of America v. Timothy S. Durham, et al., United States District Court Southern 

District of Indiana Indianapolis Division, 1:11-CR-0042 JMS-KPF (together with the 

Crossclaims, the “Noticed Matters”).   

4. National Union issued a claims-made policy of insurance, Policy No. 04-188-65-

80 (the “Policy”), for the period of September 29, 2009 to September 29, 2010 (the “Policy 

Period”) to Fair Finance Company.   

5. Subject to all of its terms and conditions, the Policy affords specified coverage for, 

inter alia, “Loss” incurred by directors and officers of Fair Finance.  This coverage has a liability 

limit of $1,000,000.00, including defense costs, charges and expenses.   

6. The Policy defines Loss in relevant part as “damages, judgments…, settlements 

and Defense Costs…”  Defense Costs means “reasonable and necessary fees, costs and expenses” 

incurred in the defense of a claim.  The Policy permits National Union, subject to certain 
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conditions, to advance Defense Costs on a current basis, in excess of any applicable retention, if 

any, before the disposition of the claim for which the Policy provides coverage.   

7. National Union has received certain requests to advance Defense Costs by certain 

of the Insured Defendants, who are insureds under the Policy and who are incurring legal fees and 

expenses in the Noticed Matters.  The requested advances are subject to a reservation of rights and 

the satisfaction of other Policy conditions.   

8. National Union seeks an order allowing payment of covered defense costs under 

the Policy, in order to confirm that National Union may pay such defense costs that may be due 

under the National Union Policy.  Good cause exists for the relief requested herein, as the 

National Union Policy should not be considered property of the Debtor’s bankruptcy estate.  In 

that regard, the Trustee has already advised in a letter sent counsel for various of the officers and 

directors insured under Policy that he “does not object to covered officers and directors asserting 

claims as insureds and receiving proceeds of their claims under the … Policy.”  A copy of the 

Trustee’s Letter is attached hereto as Exhibit “B” and incorporated herein.  National Union seeks 

relief from the conditions of the Bankruptcy Estate, to the extent necessary, and authorization for 

it to advance payment of the Defense Costs in the event the Court considers the proceeds of a 

directors and officers liability insurance policy to be property of the Bankruptcy Estate.   

9. National Union notes that the Policy contains an Order of Payments Endorsement 

expressly prescribing that, when as here the “Loss,” which is defined to include defense costs for 

which coverage sought” exceeds the aggregate policy limits,” the Policy shall “first pay such Loss 

for which coverage is provided under Coverage A” of the Policy which insures the Fair officers 

and directors who have requested advancement of defense costs. Policy, End. 14.  A copy of the 

Policy is attached hereto as Exhibit “C” and incorporated herein.   A number of courts have 
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recognized that the proceeds of a D&O policy were not the bankrupt company's property based on 

functionally identical order of payments provisions, reasoning that under the language of the 

policy provision, the "estate has only a contingent, residual interest in the policy's proceeds."  In 

re Laminate Kingdom LLC, 2008 WL 1766637, *3 (Bankr. S.D. Fla. March 13, 2008).   

10. Without deciding whether or the extent to which the National Union Policy and its 

proceeds are property of the Bankruptcy Estate, good cause exists for this Court to allow National 

Union to pay Defense Costs that may be due under the National Union Policy for the defense of 

its insureds, subject to the terms of the Policy and National Union’s Reservation of Rights. 

11. Courts have widely recognized that the primary purpose of a directors and officers 

(“D&O”) policy is to protect individual directors and officers.  See Ochs v. Lipson (In re First 

Central Fin. Corp.), 238 B.R. 9, 16 (Bankr. E.D.N.Y. 1999).  At its core, a D&O policy is a 

“safeguard of officer and director interests and not a vehicle for corporate protection” even where 

the policy provides for entity coverage.  Id.; see also Adelphia Comm. Corp. v. Associated Elec. & 

Gas Ins. Servs. Ltd. (In re Adelphia Comm. Corp.), 285 B.R. 580, 593 (Bankr. S.D.N.Y. Nov. 15, 

2002.)  Thus, in In re Cybermedica, Inc., 280 B.R. 12 (Bankr. D. Mass. 2002), a bankruptcy case, 

the bankruptcy court lifted the automatic stay to permit advancement of defense costs by an 

insurer to fund the representation of a former director and a former officer of a Chapter 7 debtor.  

See 280 B.R. at 13-14.  The court reasoned that advancement of defense costs was appropriate 

because the two insureds “may suffer substantial and irreparable harm if prevented from 

exercising their rights to defense payments.  [They] are in need now of their contractual right to 

payment of defense costs and may be harmed if disbursements are not presently made to fund 

their defense….”  Id. at 18.  The court further reasoned that the debtor would not be harmed by 
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advancement of defense costs because they “are among the claims which the Debtor is ultimately 

obligated to indemnify the directors and officers.”  Id. 

12. Similarly, in In re Adelphia Comm. Corp., the court noted that “bankruptcy courts 

should be wary of impairing the contractual rights of directors and officers even in cases where 

the policies provide entity coverage as well.”  285 B.R. at 598.  The court continued, “if directors 

and officers are to serve, they need to have comfort in knowing that bankruptcy courts will be 

slow in depriving them of contractual rights under the D&O policies upon which they may have 

relied in agreeing to serve.”  Id.; see also Exec. Risk Indemnity, Inc. v. Boston Reg’l Med. Ctr., 

Inc. (In re Boston Reg’l Med. Ctr., Inc.), 285 B.R. 87 (Bankr. D. Mass. 2002). 

13. Here, Fair Finance’s current and former directors and officers, Insured Defendants, 

seek to fund their defense in the Noticed Matters pursuant to the terms and conditions of the 

Policy.  Under the reasoning set forth hereinabove, National Union should be permitted to 

advance Defense Costs pursuant to the terms and conditions of the Policy. 

14. For the reasons set forth above, National Union respectfully requests, to the extent 

necessary, an Order from this Court allowing payment of Defense Costs, in order to confirm that 

National Union may pay Defense Costs that may be due under the National Union Policy for the 

defense of its insureds. WHEREFORE, National Union respectfully requests entry of an Order 

authorizing National Union to advance certain covered Defense Costs.   
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Respectfully submitted,  

       /s/ Steven G. Janik    
       STEVEN G. JANIK (0021934)  
       JANIK L.L.P. 

9200 South Hills Blvd, Suite 300 
Cleveland, OH 44147 
(440) 838-7600 * Fax (440) 838-7601 
Email:  Steven.Janik@Janiklaw.com  

        
       Counsel for National Union Fire Insurance  
       Company of Pittsburgh, Pa. 
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IN THE UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF OHIO 
EASTERN DIVISION AT AKRON 

 
IN RE       ) CASE NO.  10-50494 
       ) 
FAIR FINANCE COMPANY,   ) CHAPTER 7 
       ) 
    Debtor.  ) JUDGE MARILYN SHEA-STONUM 
 
       
BRIAN A. BASH, Chapter 7 Trustee,  )  
       ) 
    Plaintiff,  ) 
       ) 
  vs.     )     ADV. PRO.NO.  10-5038 
       ) 
FAIR FINANCE COMPANY, et al.,  ) 
       ) 
    Defendants.  ) 
 

 
NOTICE OF MOTION 

 
National Union Fire Insurance Company of Pittsburgh, Pa. has filed papers with the court for an 
order permitting advancement of certain defense costs pursuant to its insurance policy. 
 
Your rights may be affected. You should read these papers carefully and discuss them with your 
attorney, if you have one in this bankruptcy case. If you do not have an attorney, you may wish to 
consult one.  
 
If you do not want the court to grant the relief sought in the motion/objection, then on or before 
fourteen (14) days after the date of service of this notice you must file with the court a response 
explaining your position by mailing your response by regular U.S. Mail to Clerk of Bankruptcy 
Court, 455 U.S. Courthouse, 2 South Main Street, Akron, Ohio 44308  OR your attorney must file 
a response using the court’s ECF System. 
 
The court must receive your response on or before the date above. 
 
You must also send a copy of your response either by 1) the court’s ECF System or by 2) regular 
U.S. Mail to: 
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 Steven G. Janik 
JANIK L.L.P. 
9200 South Hills Blvd, Suite 300 
Cleveland, OH 4414 

 
so as to be received on or before the date above.   
 
If you or your attorney do not take these steps, the court may decide that you do not oppose the 
relief sought in the motion/objection and may enter an order granting that relief without further 
hearing or notice unless a timely objection is filed. 
 
You may obtain a copy of the motion from the Court’s PACER system, the Clerk’s office, or from 
the movant's counsel. 

Dated:  May 6, 2011 /s/ Steven G. Janik_________________ 
STEVEN G. JANIK (0021934)  
JANIK L.L.P. 
9200 South Hills Blvd, Suite 300 
Cleveland, OH 4414 
(440) 838-7600 * Fax (440) 838-7601 
Email:  Steven.Janik@Janiklaw.com  
 
Counsel for National Union Fire Insurance 
Company of Pittsburgh, Pa. 
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CERTIFICATE OF SERVICE 
 
 This is to certify that on the 6th day of May, 2011, a copy of the foregoing “Motion Of 

National Union Fire Insurance Company Of Pittsburgh, Pa., By Special Appearance, To Permit 

Advancement Of Certain Defense Costs” and Notice was filed electronically with the Court using 

CM/ECF, which will send notification of such filling to those parties designated by a bullet mark 

[•] below, and which notice constitutes service of the foregoing as to registered participants in the 

System. This filing may be accessed through CM/ECF. The remaining parties listed below were 

served on the same date a paper copy by First Class U.S. Mail, postage prepaid. 

       Respectfully submitted, 

       s/ Steven G. Janik    
       STEVEN G. JANIK (0021934)  
       JANIK L.L.P. 

9200 South Hills Blvd, Suite 300 
Cleveland, OH 44147 
(440) 838-7600 * Fax (440) 838-7601 
Email:  Steven.Janik@Janiklaw.com  

        
       Counsel for National Union Fire Insurance  
       Company of Pittsburgh, Pa. 
 
 
 
Mailing Information for Case 10-05038-mss 
Electronic Mail Notice List 
 
The following is the list of parties who are currently on the list to receive e-mail notice/service for 
this case. 
 
• Brian A Bash bashtrustee@bakerlaw.com, bbash@ecf.epiqsystems.com 
• Adam D. Cornett acornett@taftlaw.com, cmillner@taftlaw.com;docket@taftlaw.com 
• Leon Friedberg lfriedberg@cpmlaw.com, rswoager@cpmlaw.com 
• H Ritchey Hollenbaugh hrh@cpmlaw.com, rms@cpmlaw.com;slq@cpmlaw.com 
• Stuart A. Laven slaven@beneschlaw.com, 
docket@beneschlaw.com;mkrawczyk@beneschlaw.com;lbehra@beneschlaw.com 
• Scott B. Lepene slepene@beneschlaw.com, 
docket@beneschlaw.com;mkrawczyk@beneschlaw.com;lbehra@beneschlaw.com 
• David P. Meyer dmeyer@dmlaws.com, docket@dmlaws.com 
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• Michael J Moran moranecf@yahoo.com 
• David A Mucklow davidamucklow@yahoo.com 
• Mark A Phillips mphillips@beneschlaw.com, 
docket@beneschlaw.com;lbehra@beneschlaw.com;cgreen@beneschlaw.com 
• Stephen J Pruneski spruneski@rlbllp.com 
• United States Trustee (Registered address)@usdoj.gov 
 
Manual Notice List: The following is the list of parties who are not on the list to receive e-mail 
notice/service for this case (who therefore require manual noticing/service). 
 
Attorneys for Defendants FairHoldings, Inc., Fair Facility I, LLC, Keith E. Shaffter, Rick D. 
Snow and John J. Head: 
 
F. Anthony Paganelli 
Taft Stettinius & Hollister LLP 
One Indiana Square, Suite 3500 
Indianapolis, Indiana 46204 
 
Attorneys for Obsidian Enterprises, Inc. and DC Investments, LLC 
 
John McCauley, Esq.  
J. Richard Kiefer, Esq. 
Bingham McHale LLP 
2700 Market Tower 
10 West Market Street 
Indianapolis, Indiana  46204 
 
DAVID A. MUCKLOW (#0072875) 
1606 E. Turkeyfoot Lake Rd., Ste 140 
Akron, Ohio  44312 
(330) 896-8190 
Attorney for Chapter 7 Trustee 
 
MICHAEL MORAN (#0018869) 
234 Portage Trail 
Cuyahoga Falls, Ohio  44222 
(330) 929-0507 
Attorney for Chapter 7 Trustee 
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UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

IN RE: ) CASE NO.  10-50494
)

FAIR FINANCE COMPANY ) CHAPTER 7
 )

)
) CHIEF JUDGE: MARILYN SHEA-STONUM

NOTICE OF APPOINTMENT OF INTERIM CHAPTER 7  TRUSTEE

Daniel M. McDermott, the United States Trustee has appointed Brian A. Bash, Esq., of Baker
& Hostetler LLP, with offices at 1900 East 9  Street, Suite 3200, Cleveland, Ohio 44114, to serveth

as the interim Chapter 7 Trustee pursuant to the Court’s February 19, 2010 Entry of Judgment.  The
Court’s Entry of Judgment directed the United States Trustee to appoint an interim trustee pursuant
to 11 U.S.C. § 303(g) after a hearing granting the petitioning creditors’ Emergency Motion to
Appoint Interim Trustee, which was held on February 18, 2010.  

Mr. Bash has advised the United States Trustee that he is ready, willing and able to assume
the duties and responsibilities of the interim trustee.  To the best of his knowledge, he has no known
conflicts, but will continue to review and investigate any possible conflicts, reporting such if they
become known.  Mr. Bash is currently a member of the Cleveland panel of Chapter 7 Trustees.

DANIEL M. McDERMOTT
UNITED STATES TRUSTEE, REGION 9

By: /s/ Lenore Kleinman                       
Lenore Kleinman, Esq. (#0036778)
Trial Attorney
Office of the U.S. Trustee
H.M. Metzenbaum U.S. Courthouse
201 Superior Avenue, East
Suite 441
Cleveland, Ohio 44114-1240
(216) 522-7800 Ext. 237
Fax (216) 522-7193
Lenore.Kleinman@usdoj.gov

February 19, 2010      
Date of Appointment
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