
 
UNITED STATES BANKRUPTCY COURT 

NORTHERN DISTRICT OF OHIO 
EASTERN DIVISION 

 
In re:      ) Case No. 10-50494 
      ) 
FAIR FINANCE COMPANY   ) Chapter 7 
      ) 
   Debtor.   ) Chief Judge Pat E. Morgenstern-Clarren 
      ) 

 
MOTION OF TRUSTEE TO APPROVE COMPROMISE  

WITH FORTRESS CREDIT CORP.  
 
 Brian A. Bash (the “Trustee”), the duly appointed Chapter 7 Trustee for Fair Finance 

Company (the “Debtor” or “Fair Finance”) in the above-captioned case, hereby moves for entry 

of an order, in substantially the form attached hereto as Exhibit A, approving the compromise of 

claims between the Trustee and Fortress Credit Corp. (“Fortress”) for the reasons set forth in the 

attached memorandum of law. A proposed Order is attached as Exhibit A.  A copy of the 

proposed Settlement Agreement is attached as Exhibit B. 

Dated:  May 11, 2015     Respectfully submitted, 

/s/ Michael A. VanNiel ________________ 
Daniel R. Warren (0054595) 
Joseph F. Hutchinson, Jr. (0018210) 
Michael A. VanNiel (0073948) 
David F. Proaño (0078838) 
BAKER & HOSTETLER LLP 
PNC Center 
1900 East 9th Street, Suite 3200 
Cleveland, Ohio 44114-3482 
Telephone: (216) 621-0200 
Facsimile: (216) 696-0740 
Email:   dwarren@bakerlaw.com  
      jhutchinson@bakerlaw.com 
    mvanniel@bakerlaw.com 
    dproano@bakerlaw.com 
 
Counsel for the Trustee 
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UNITED STATES BANKRUPTCY COURT 

NORTHERN DISTRICT OF OHIO 
EASTERN DIVISION 

 
In re:      ) Case No. 10-50494 
      ) 
FAIR FINANCE COMPANY   ) Chapter 7 
      ) 
   Debtor.   ) Chief Judge Pat E. Morgenstern-Clarren 
      ) 

 
MEMORANDUM IN SUPPORT OF MOTION OF TRUSTEE TO APPROVE 

COMPROMISE WITH FORTRESS CREDIT CORP.  
 

In support of the Motion of Trustee to Approve Compromise with Fortress Credit Corp. 

(the “Motion”),1 the Trustee states as follows: 

PRELIMINARY STATEMENT 

1. In February 2012, the Trustee commenced the action against Fortress.  The action 

has been fiercely contested at every turn.  The parties have engaged in extensive briefing 

regarding the legal and factual issues associated with the Trustee’s asserted claims and Fortress’s 

asserted defenses, have deposed over 40 witnesses, and have exchanged millions of pages of 

documents over the past three years. 

2. On April 23, 2015, United States District Judge Patricia A. Gaughan conducted a 

settlement conference in the Fortress action.  At the conclusion of that settlement conference, 

Fortress agreed to pay $35,000,000.00 to settle the Fortress litigation, and the parties agreed to 

exchange broad mutual releases.  The settlement is conditioned upon this Court’s approval. 

3. The settlement, if approved, will allow the Trustee to reconcile creditors’ claims 

and, thereafter, make every effort to carry out a first interim distribution to unsecured creditors of 

the Fair Finance estate by the end of the 2015 calendar year.  For these reasons, and the 

                                                 
1  Terms capitalized but not defined herein shall have the meanings ascribed to them in the 
Motion. 
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additional reasons described below, the Trustee respectfully submits that the proposed settlement 

falls well within the range of a reasonable settlement, is in the best interests of the Fair Finance 

estate and its beneficiaries, and should be approved. 

JURISDICTION 

4. This Court has jurisdiction over this proceeding pursuant to 28 U.S.C. §§ 157 and 

1334 and Rule 9019 of the Federal Rules of Bankruptcy Procedure. This matter is a core 

proceeding pursuant to 28 U.S.C. § 157(b).  Venue in this Court is proper pursuant to 28 U.S.C. 

§§ 1408 and 1409. 

FACTUAL BACKGROUND 

A. The Bankruptcy Case. 

5. On February 8, 2010 (the “Petition Date”), creditor-investors (the “Petitioning 

Creditors”) filed a petition for involuntary bankruptcy against the Debtor. 

6. On the Petition Date, the Petitioning Creditors also filed an “Emergency Motion 

to Appoint Interim Trustee” (Bky. Dkt. No. 2)2 alleging that a trustee was needed to oversee the 

operations of the Debtor because (i) the Debtor had failed to make timely payments on its debts, 

including failing to redeem matured certificates and failing to pay interest on unmatured 

certificates; (ii) the Debtor and several affiliated companies had been raided by the Federal 

Bureau of Investigation in November of 2009; (iii) the Debtor has not been open to the public 

since the raid; and (iv) public records revealed that the Debtor had made “unusually large” loans 

to insiders. 

7. On February 19, 2010, this Court entered an order directing the United States 

Trustee to appoint an interim trustee (Bky. Dkt. No. 25).  On February 24, 2010, the Debtor filed 

                                                 
2  References to “Bky. Dkt. No. ____” shall be to materials appearing on the docket of the Fair 
Finance bankruptcy case. 

10-50494-pmc    Doc 1701    FILED 05/11/15    ENTERED 05/11/15 16:02:19    Page 3 of 31



3 
 

notice that it consented to the entry of an order for relief in this proceeding (Bky. Dkt. No. 35).  

On March 2, 2010, the Court entered an Order granting the relief sought by the Petitioning 

Creditors nunc pro tunc as of February 24, 2010 (Bky. Dkt. No. 40).  On March 2, 2010, the 

United States Trustee filed the Notice of Appointment of Interim Chapter 7 Trustee effective 

February 24, 2010 (Bky. Dkt. No. 41).  The Trustee is the duly appointed, qualified and acting 

Trustee in the within proceedings. 

B. The Fortress Litigation. 

8. On February 7, 2012, the Trustee filed a complaint in the adversary proceeding 

captioned, Bash v. Textron Financial Corp., Fortress Credit Corp. and Fair Facility I, LLC, 

Adv. Pro. No. 12-05101 (the “Adversary Proceeding”). 

9. On February 24, 2012, the Trustee filed an amended complaint in the Adversary 

Proceeding against Textron Financial Corp. (“Textron”), Fortress and Fair Facility I, LLC (the 

“Fair Facility”).  The original complaint and amended complaint asserted numerous bankruptcy 

avoidance claims and common law claims against each of Textron, Fortress and Fair Facility. 

10. On April 20, 2012, the United States District Court for the Northern District of 

Ohio entered an Order (the “District Court”) withdrawing the reference as to the Adversary 

Proceeding.  Thereafter, the Adversary Proceeding proceeded in the District Court in the case 

captioned Bash v. Textron Financial Corp., Fortress Credit Corp. and Fair Facility I, LLC, Case 

No. 5:12-cv-00987 (Judge Patricia A. Gaughan) (the “District Court Proceeding” and, together 

with the Adversary Proceeding, the “Litigation”).  The District Court referred certain pre-trial 

matters to the Bankruptcy Court by Order, dated May 1, 2012 (Dist. Crt. Dkt. No. 29).3 

11. Textron and Fortress each filed extensive motions to dismiss the Litigation (Dist. 

                                                 
3 References to “Dist. Crt. Dkt. No. ____” shall be to materials appearing on the docket of the 
District Court Proceeding. 
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Crt. Dkt. Nos. 20, 22, 42, 45).4  The Trustee opposed those motions (Dist. Crt. Dkt. No. 36).   

12. On July 31, 2012, the Bankruptcy Court issued its Report and Recommendation to 

deny Fortress’ Motion to Dismiss (Dist. Crt. Dkt. No. 60) and a separate Report and 

Recommendation to Deny Textron’s Motion to Dismiss (Dist. Crt. Dkt. No. 61).  Fortress and 

Textron objected to the R&R’s recommending that each of their respective motions to dismiss be 

denied (Dist. Crt. Dkt. Nos. 70, 75, 82, 84, 99).  The Trustee argued that each Report and 

Recommendation should be adopted by the District Court (Dist. Crt. Dkt. Nos. 79, 80, 98). 

13. On November 9, 2012, the District Court issued its Memorandum Opinion and 

Order regarding both the Textron Report and Recommendation and the Fortress Report and 

Recommendation (Dist. Crt. Dkt. No. 122 – the “Dismissal Opinion”).  With the Dismissal 

Opinion, the District Court dismissed the Trustee’s claims against Textron.  With the Dismissal 

Opinion, the District Court dismissed the Trustee’s common law claims against Fortress, but 

refused to dismiss (i) the Trustee’s fraudulent transfer, preferential transfer and unauthorized 

post-petition transfer avoidance claims against Fortress, totaling approximately $72 million, and 

(ii) the Trustee’s claims to equitably subordinate and disallow any claims Fortress might assert 

against the estate. 

14. On January 7, 2013, the Trustee filed a Motion for Leave to File a Second 

Amended Complaint (the “Motion to Amend” – Dist. Crt. Dkt. No. 135).  With his Motion to 

Amend, the trustee sought to add claims for punitive damages.  Fortress opposed the Trustee’s 

Motion to Amend (Dist. Crt. Dkt. Nos. 138, 142, 159, 165). 

15. On July 22, 2013, the District Court issued its Memorandum Opinion and Order 

                                                 
4  Fair Facility I, LLC has never appeared in the Litigation.  If the Court approves the proposed 
settlement with Fortress, the Trustee intends to file a Rule 41 notice of voluntary dismissal of all 
claims against Fair Facility. 
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regarding the Motion to Amend (the “Motion to Amend Opinion” – Dist. Crt. Dkt. No. 166).  

With the Motion to Amend Opinion, the District Court denied the Trustee’s Motion to Amend. 

16. From approximately November 2012 through October 2013, the Trustee and 

Fortress conducted fact discovery in the Litigation.  That discovery was extensive by any 

definition, and included around 40 fact depositions and the exchange of tens of millions of pages 

of documents, as well as written discovery.  From approximately August 2013 through July 

2014, the Trustee and Fortress conducted expert discovery in the Litigation, including the 

preparation and exchange of multiple initial and rebuttal expert reports, and expert depositions. 

17. On October 1 and 2, 2013, the Trustee and Fortress mediated the case before a 

private mediator.  The matter did not settle at that mediation.  Therefore, on November 12, 2013, 

the Trustee and Fortress filed their respective cross-motions for summary judgment, together 

with thousands of pages of legal briefing and supporting materials (Dist. Crt. Dkt. Nos. 173-

191).  Thereafter, the Trustee and Fortress filed substantial additional legal briefs and supporting 

materials in support of their respective motions, and in opposition to the other party’s motion 

(Dist. Crt. Dkt. Nos. 195-229). 

18. On May 20, 2014, the District Court re-referred the Fortress Litigation to the 

Bankruptcy Court (Judge Arthur Harris) for consideration of the parties’ pending summary 

judgment motions (Dist. Crt. Dkt. No. 232).  On July 30, 2014, Judge Harris issued a Report and 

Recommendation recommending that the District Court should (i) deny Fortress’s summary 

judgment motion in its entirety, and (ii) grant the Trustee’s summary judgment, in part, and deny 

the Trustee’s summary judgment motion, in part (Adv. Pro. Dkt. No. 74).5 

19. On August 20, 2014, the Trustee and Fortress each filed objections to the 

                                                 
5 References to “Adv. Pro. Dkt. No. ____” shall be to materials appearing on the docket of the 
Adversary Proceeding. 
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Bankruptcy Court’s Report and Recommendation regarding the parties’ cross-motions for 

summary judgment, together with supporting materials (Dist. Crt. Dkt. Nos. 235-242).  On 

September 10, 2014, the Trustee and Fortress filed their respective responses to the other party’s 

objections to the Bankruptcy Court’s Report and Recommendation regarding the parties’ cross-

motions for summary judgment, along with supporting and related materials (Dist. Crt. Dkt. Nos. 

243-252). 

20. On January 15, 2015, the District Court issued its Memorandum of Opinion and 

Order regarding Judge Harris’ Report and Recommendation, and the parties’ cross-motions for 

summary judgment (Dist. Crt. Dkt. No. 253 – the “Summary Judgment Opinion”).  With its 

Summary Judgment Opinion, the District Court (i) granted, in part, and denied, in part, the 

Trustee’s motion for summary judgment, and (ii) granted, in part, and denied, in part, Fortress’s 

motion for summary judgment. 

C. The Fortress Settlement. 

21. On April 23, 2015, the District Court conducted a settlement conference in the 

Fortress Litigation.  At the conclusion of that settlement conference, and with the assistance of 

District Judge Patricia A. Gaughan, the parties agreed to settle the Fortress litigation.  Shortly 

thereafter, the parties entered into the Settlement Agreement attached hereto as Exhibit B.  In 

summary, the proposed settlement is as follows:6 

(i) Fortress will pay $35,000,000.00 to the Trustee in full settlement of all claims 
against it; 

(ii) Fortress and the Trustee will enter into broad mutual releases, including, without 
limitation a release of any claim Fortress might have under 11 U.S.C. § 502(h); 

                                                 
6 This summary of settlement terms set forth herein is intended for the convenience of the Court 
and interested parties.  Nothing contained herein shall be deemed or construed to alter or amend 
the terms set forth in the Settlement Agreement.  In the event of a conflict between the summary 
set forth in this Motion and the terms of the Settlement Agreement, the terms of the Settlement 
Agreement shall control. 
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and 

(iii) the parties’ settlement is expressly subject to this Court’s approval. 

For the reasons that follow, the Trustee submits that this proposed compromise is fair, 

reasonable, and in the best interests of the estate.  

LAW & ARGUMENT 

A. The Applicable Standard under Rule 9019. 

22. Rule 9019(a) of the Federal Rules of Bankruptcy Procedure provides that “[o]n 

motion by the trustee and after notice and a hearing, the court may approve a compromise or 

settlement.”   

23. Compromises are favored in bankruptcy cases. In re Leeway Holding Co., 120 

B.R. 881, 891 (Bankr. S.D. Ohio 1990); Magill v. Springfield Marine Bank (In re Heissinger 

Resources, Ltd.), 67 B.R. 378, 383 (C.D. Ill. 1986).  The decision to approve a settlement or 

compromise lies within the discretion of the Court and is warranted where the settlement is 

found to be reasonable and fair in light of the particular circumstances of the case. Protective 

Comm. for Independent Stockholders of TMT Trailer Ferry, Inc. v. Anderson (In re TMT Trailer 

Ferry, Inc.), 390 U.S. 414, 424-25 (1968); International Distrib. Centers, Inc. v. Talcott, Inc. (In 

re International Distribution Centers, Inc.), 103 B.R. 420, 422 (S.D.N.Y. 1989); In re Texaco, 

84 B.R. 893, 901 (Bankr. S.D.N.Y. 1988), appeal dismissed, 92 B.R. 38 (S.D.N.Y. Sep 28, 

1988); In re Albert-Harris, Inc., 313 F.2d 447, 449 (6th Cir. 1963); In re Parkview Hospital-

Osteopathic Medical Center, 211 B.R. 603 (Bankr. N.D. Ohio 1996); In re Victoria Alloys, Inc., 

261 B.R. 918, 920 (Bankr. N.D. Ohio 2001); In re SIS Corp., 108 B.R. 608, 612 (Bankr. N.D. 

Ohio 1989). 

24. In determining whether a settlement is reasonable, a court should consider the 

following factors: 
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a. The probability of success in litigation;  

b. The difficulty in collecting any judgment which may be obtained; 

c. The complexity of the litigation involved, and the expense, inconvenience, and delay 

necessarily attendant to it; and 

d. The interests of creditors and equity holders and a proper deference to their 

reasonable views of the settlement. 

See In re Martin, 91 F.3d 389, 393 (3d Cir. 1996); In re Drexel Burnham Lambert Group, Inc., 

960 F.2d 285, 292 (2d Cir. 1992), cert. denied, 506 U.S. 1088 (1993); TMT Trailer, 390 U.S. at 

424-25; In re A & C Properties, 784 F.2d 1377, 1381 (9th Cir. 1986), cert. denied, 479 U.S. 854 

(1986); In re Swallen’s, Inc., 210 B.R. 128 (Bankr. S.D. Ohio 1997); In re McLean Indus., Inc., 

84 B.R. 340, 344 (Bankr. S.D.N.Y. 1988); In re Carla Leather, Inc., 44 B.R. 457, 466 (Bankr. 

S.D.N.Y. 1985), aff’d, 50 B.R. 764 (S. D. N. Y. 1985). 

25. Bankruptcy courts should approve a proposed settlement, after an independent 

review and evaluation of the applicable principles of bankruptcy law, unless it “fall[s] below the 

lowest point in the range of reasonableness.” In re W.T. Grant Co., 699 F.2d 599, 608 (2d Cir. 

1983), cert. denied, 464 U.S. 822 (1983) (citations omitted) (quoting Newman v. Stein, 464 F.2d. 

689, 693 (2d Cir. 1972), cert. denied, 409 U.S. 1039 (1972)); see also In re Tennol Energy Co., 

127 B.R. 820 (Bankr. E.D. Tenn. 1991); In the Matter of Energy Coop., Inc., 886 F.2d 921 (7th 

Cir. 1989); In re Dow Corning Corp., 198 B.R. 214 (Bankr. E.D. Mich. 1996). Under TMT 

Trailer, courts should seek to balance the probable benefit and potential cost of pursuing a claim 

or defense against the costs of the proposed settlement. The Court is not required to conduct a 

“mini-trial” on the merits of the underlying causes of action being settled. In re Blair, 538 F.2d 

849 (9th Cir. 1976); see also In re Walsh Construction, Inc., 669 F.2d 1325 (9th Cir. 1982).  
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26. Accordingly, courts generally give considerable deference and weight to a 

trustee’s recommendation of a proposed compromise and settlement. See Rivercity v. Herpel (In 

re Jackson Brewing Co.), 624 F.2d 599, 604 (5th Cir. 1980) (affirming district court’s reliance 

on trustee’s evaluation of merits of claim); In re Blair, 538 F.2d at 851, n.1 (affirming district 

court’s reliance on trustee’s conclusory statements in recommending settlement); see Internat’l 

Distrib. Centers, Inc., 103 B.R. at 423; and In re Carla Leather, Inc., 44 B.R. at 465.  

B. The Proposed Compromise Satisfies the Rule 9019 Standard. 

27. The Trustee respectfully submits that the compromise to be achieved by the 

proposed Settlement Agreement satisfies the standards for approval and, therefore, should be 

approved under Rule 9019.    

28. The Trustee has always believed that there was strong merit to his claims against 

Fortress.  As a result, the Trustee has ardently pursued the Fortress Litigation at every stage, and 

has committed extensive estate resources to it.  However, the Trustee refers the Court to the 

many thousands of pages of briefs, supporting evidentiary documents and testimony, and related 

materials, available to the Court in the public record of this bankruptcy case, the Adversary 

Proceeding and the District Court Proceeding.  The Fortress Litigation is complex.  Fortress has 

vigorously contested liability, both factually and legally.  Fortress has also contended that, even 

if the Trustee were to establish Fortress’s liability, the Trustee’s recovery should be capped at 

approximately $5.7 million.  There are substantial risks to the estate if the proposed settlement is 

not approved. 

29. Moreover, further litigation against Fortress would involve a significant 

investment of fees and costs which the Trustee believes would, at a minimum, continue into the 

next two (if not three) calendar years in light of likely potential appeals following a potentially 

10-50494-pmc    Doc 1701    FILED 05/11/15    ENTERED 05/11/15 16:02:19    Page 10 of 31



10 
 

lengthy trial against Fortress.  Consequently, the Trustee believes the uncertainties and risks 

inherent in taking these matters to trial, the complexity of the Fortress Litigation, and the 

expenses, inconvenience and delay necessarily attending further litigation with Fortress, all 

militate in favor of the proposed settlement. 

30. The last prong of the inquiry – the paramount interests of creditors – also counsels 

in favor of the proposed settlement.  The proposed settlement, along with other recent substantial 

settlements the Trustee has reached, provides sufficient funds for the Trustee to reconcile claims 

and, thereafter upon further motion to and order of the Court, to commence an interim 

distribution to unsecured creditors.  The victims of Tim Durham’s fraud hold approximately 

$205 million of claims.  They have waited over five (5) years for any distribution from the estate.  

The Trustee is in the process of evaluating claims and determining how much he is able to 

distribute to unsecured creditors in accordance with the Bankruptcy Code.  However, if the 

settlement is approved, the Trustee intends to make every effort to carry out an interim 

distribution to unsecured creditors some time in calendar year 2015.  

31. In sum, the proposed settlement was reached (i) following a lengthy settlement 

conference with Judge Gaughan, the District Judge presiding over the Fortress Litigation, (ii) 

following several years of hard fought litigation between the Trustee and Fortress, and (iii) 

following good faith arms’ length bargaining.  The Trustee submits that the proposed 

compromise is reasonable and in the best interests of the estate and creditors.  In his capacity as 

the appointed representative of the Fair Finance bankruptcy estate, the Trustee recommends and 

requests approval of the compromise on the terms set forth in the Settlement Agreement. 
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CONCLUSION 

WHEREFORE, the Trustee respectfully requests that this Court enter an Order, in 

substantially the form attached hereto as Exhibit A, (i) granting the Motion; (ii) approving the 

compromise on the terms set forth in the Settlement Agreement; and (iii) authorizing and 

directing the parties to take all actions necessary or incidental to performance under the 

Settlement Agreement. 

Dated:  May 11, 2015     Respectfully submitted, 

       /s/ Michael A. VanNiel________________ 
Daniel R. Warren (0054595) 
Joseph F. Hutchinson, Jr. (0018210) 
Michael A. VanNiel (0073948) 
David F. Proaño (0078838) 
BAKER & HOSTETLER LLP 
PNC Center 
1900 East 9th Street, Suite 3200 
Cleveland, Ohio 44114-3482 
Telephone: (216) 621-0200 
Facsimile: (216) 696-0740 
Email:    dwarren@bakerlaw.com  
      jhutchinson@bakerlaw.com 
    mvanniel@bakerlaw.com 
    dproano@bakerlaw.com 
 
Counsel for the Trustee 
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EXHIBIT A 

Proposed Order 
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UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 
 
In re:      ) Case No. 10-50494 
      ) 
FAIR FINANCE COMPANY   ) Chapter 7 
      ) 
   Debtor.   ) Chief Judge Pat E. Morgenstern-Clarren 
      ) 

 
ORDER APPROVING COMPROMISE OF CLAIMS BY  
THE TRUSTEE AGAINST FORTRESS CREDIT CORP. 

      
  This matter having come before the Court upon the Motion of Trustee to Approve 

Compromise With Fortress Credit Corp. (the “Motion”), and upon the Memorandum in Support 

of the Motion; and the Court having considered the Motion and all materials referenced in or 

attached to any of the foregoing, and it appearing that the compromise is in the best interest of 

the Debtor’s estate and creditors, and after due deliberation and consideration of the facts and 

circumstances therein, it is hereby 

 FOUND AND CONCLUDED THAT: 

A. Capitalized terms not otherwise defined herein shall have the meanings ascribed 

to such terms in the Motion and Memorandum in Support of the Motion. 

B. The Court is not required to conduct a mini-trial regarding the Fortress Litigation 

or the Motion.  Based on its consideration of the materials of record relating to the Fortress 
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Litigation, of which the Court may and hereby does take judicial notice pursuant to Fed. R. Evid. 

201, the Court has assessed the potential value of the claims being settled, has balanced that 

value against the value of the proposed settlement and compromise with Fortress to the Fair 

Finance estate, and taken into account that the law favors compromise. 

C. The Trustee has represented the proposed settlement with Fortress was reached 

following a settlement conference before Judge Patricia A. Gaughan, the United States District 

Judge presiding over the Fortress Litigation, and that the proposed settlement was reached 

following lengthy, good faith, arms’ length non-collusive negotiations between the Trustee and 

Fortress.  There is no probative evidence in the record before the Court to the contrary. 

D. In light of (1) the probability of success in the Fortress Litigation, (2) the 

complexity of the Fortress Litigation, including the expense, inconvenience and delay 

necessarily attending the Fortress Litigation, and (3) the paramount interests of the Fair Finance 

estate’s creditors, the settlement and compromise of the Fortress Litigation pursuant to the terms 

of the Settlement Agreement, as set forth in this Order, does not fall below the lowest point of 

reasonableness, and is in the best interests of the Fair Finance estate, its creditors and all parties-

in-interest.  The proposed settlement and compromise with Fortress therefore satisfies the 

applicable standards for approval under Fed. R. Bankr. P. 9019. 

E. Notice of the Motion and of the relief requested therein was good and sufficient in 

all respects, and complied with all applicable orders of this Court, the Federal Rules of 

Bankruptcy Procedure, the Bankruptcy Code and all applicable Local Rules of this Court.  A 

reasonable opportunity to object or be heard regarding the Motion and the relief requested 

therein has been afforded to all parties and entities entitled to notice of the Motion. 

F. The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 

10-50494-pmc    Doc 1701    FILED 05/11/15    ENTERED 05/11/15 16:02:19    Page 15 of 31



3 
 

1334.  Venue is proper in this Court pursuant to 28 U.S.C. §§ 1408 and 1409.  This matter 

constitutes a core proceeding pursuant to 28 U.S.C. § 157. 

ORDERED, ADJUDGED AND DECREED THAT: 

1. The Motion is GRANTED in its entirety. 

2. The settlement and compromise with Fortress, and the terms and conditions set 

forth in the Settlement Agreement attached to the Motion as Exhibit B, are hereby approved.   

3. The parties are hereby authorized and directed, without further order of this Court, 

to take all actions necessary or incidental to performance under the Settlement Agreement, 

implement and carry out all transactions contemplated by the Settlement Agreement, and to 

implement and effectuate this Order. 

IT IS SO ORDERED. 

### 

Submitted by: 
 
/s/ Michael A. VanNiel___________ 
Daniel R. Warren (0054595) 
Joseph F. Hutchinson, Jr. (0018210) 
Michael A. VanNiel (0073948) 
David F. Proaño (0078838) 
BAKER & HOSTETLER LLP 
PNC Center 
1900 East 9th Street, Suite 3200 
Cleveland, Ohio 44114-3482 
Telephone: (216) 621-0200 
Facsimile: (216) 696-0740 
Email: dwarren@bakerlaw.com 
 jhutchinson@bakerlaw.com 
 mvanniel@bakerlaw.com 
 dproano@bakerlaw.com 

 
Counsel for the Trustee 
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EXHIBIT B 
Settlement Agreement and Release 
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EXHIBIT A 

 
 
 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 
 
In re: 

FAIR FINANCE COMPANY, 
 

Debtor. 
 
 
Brian A. Bash, Chapter 7 Trustee, 
 

Plaintiff, 
 

vs. 
 

Textron Financial Corporation, et al., 
 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

Chapter 7 

Bankruptcy Case No. 10-50494 
Chief Judge Pat E. Morgenstern-
Clarren 

 
Case No. 5:12-cv-00987 
Judge Patricia A. Gaughan 
 
Adversary Proceeding No. 12-05101 
Judge Arthur I. Harris 

 
 

 
STIPULATION OF DISMISSAL OF DEFENDANT 
FORTRESS CREDIT CORP. WITH PREJUDICE 

 
Pursuant to the Settlement Agreement and Release entered into by Plaintiff, Brian A. 

Bash, Chapter 7 Trustee of Fair Finance Company (the “Trustee”), and Defendant Fortress 

Credit Corp. (“Fortress”) (each a “Party,” and collectively, the “Parties”), by and through 

counsel, the Parties hereby stipulate that all of the Trustee’s claims against Fortress in the above-

captioned action are settled and shall be dismissed with prejudice pursuant to the attached Notice 

of Dismissal, with each Party to pay its own court costs and attorneys’ fees.  The Parties further 

stipulate that the Protective Order signed by the parties and entered by this Court (Doc. #136) 

shall remain in effect after the dismissal of the claims against Fortress Credit Corp. and that the 

Clerk shall keep under seal all documents filed under seal. 
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IT IS SO STIPULATED: 

 

[signatures appear on the following page] 
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Dated:  ______________________, 2015  Respectfully submitted, 

 

    
_______________________________  __________________________________ 
Daniel R. Warren (0054595)    Lee S. Attanasio (NY 2291995) 
Joseph F. Hutchinson, Jr. (0018210)   lattanasio@sidley.com 
Michael A. VanNiel (0073948)   John G. Hutchinson (NY 2074599) 
David F. Proaño (0078838)    jhutchinson@sidley.com 
BAKER & HOSTETLER LLP   Benjamin R. Nagin (NY 2837078) 
PNC Center      bnagin@sidley.com 
1900 East 9th Street, Suite 3200   (Applications for pro hac vice granted 
Cleveland, Ohio 44114-3482    4/13/12) 
Telephone: (216) 621-0200    John J. Kuster (NY 2466308) 
Facsimile: (216) 696-0740    jkuster@sidley.com 
Email: dwarren@bakerlaw.com   (Application for pro hac vice granted  
 jhutchinson@bakerlaw.com   11/1/12) 
 mvanniel@bakerlaw.com   Andrew D. Hart (NY 4296976) 
            dproano@bakerlaw.com   (Application for pro hac vice granted  
       11/29/12) 
Counsel for the Trustee    SIDLEY AUSTIN LLP 
       787 Seventh Avenue 
       New York, NY 10019 
       Telephone: (212) 839-5300 
       Facsimile: (212) 839-5599 
 
 
       James R. Wooley (0033850) 
       jrwooley@jonesday.com 
       David F. Adler (0037622) 
       dfadler@jonesday.com 
       JONES DAY 
       North Point 
       901 Lakeside Avenue 
       Cleveland, Ohio 44114-1190 
       Telephone: (216) 586-3939 
       Facsimile: (216) 579-0212 
 
       Counsel for Fortress Credit Corp. 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 
 

 )  
BRIAN A. BASH, CHAPTER 7 TRUSTEE, ) Case No. 5:12-cv-00987 
 ) Judge Patricia A. Gaughan 

Plaintiff, )  
 )  

vs. )  
 )  

 )  
TEXTRON FINANCIAL CORPORATION,  ) Bankr. Adv. No. 12-05101 

FORTRESS CREDIT CORP., and FAIR ) Bankr. Case No. 10-50494 
FACILITY I, LLC, ) Judge Arthur I. Harris 

 )  
Defendants. )  

 )  
 

NOTICE OF DISMISSAL WITH PREJUDICE 

 Pursuant to the Stipulation of Dismissal with Prejudice entered into by the parties,  

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the Trustee’s claims 
against Fortress Credit Corp. are hereby dismissed with prejudice. 

 IT IS FURTHER ORDERED that the Protective Order signed by the parties and entered 
by this Court (Doc. #136) shall remain in effect after the dismissal of the claims against Fortress 
Credit Corp. and that the Clerk shall keep under seal all documents filed under seal. 

 Each party shall bear its own costs. 

 

 IT IS SO ORDERED. 

 

 Dated:                   ____________________________________ 
Patricia A. Gaughan 
United States District Court Judge 
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CERTIFICATE OF SERVICE 
 

A copy of the foregoing has been served via ECF or regular U.S. Mail, on May 11, 2015, 

on the attached service list. 

      /s/ Michael A. VanNiel    
      Michael A. VanNiel (0073948) 
 

      Counsel for the Trustee 
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SERVICE LIST

Electronic Mail Notice List

The following is the list of parties who are currently on the list to receive e-mail notice/service for this case. 

 David F Adler dfadler@jonesday.com, nmadamczyk@jonesday.com
 Richard M Bain bain@buckleyking.com, krupa@buckleyking.com
 Lindsey Baker lbaker@fbtlaw.com
 Stephen M Bales sbales@zieglermetzger.com, dmalloy@zieglermetzger.com
 Brian A Bash bashtrustee@bakerlaw.com, bbash@ecf.epiqsystems.com
 Brian A Bash BBash@bakerlaw.com
 John E. Bator jbator@batorlaw.com, sbator@batorlaw.com
 Kathryn A. Belfance kb@rlbllp.com
 Carl E. Black ceblack@jonesday.com
 John B. Blanton jblanton@bakerlaw.com
 Jeffrey A. Brauer jabrauer@hahnlaw.com
 Kelly Burgan kburgan@bakerlaw.com
 Kelly Burgan kburgan@bakerlaw.com
 Patrick W. Carothers pcarothers@leechtishman.com, 

bankruptcy@leechtishman.com;ghauswirth@leechtishman.com;dtomko@leechtishman.com
 Anthony J. Cespedes ajc1253@yahoo.com
 Michael L. Cioffi cioffi@blankrome.com
 LeGrand L Clark legrand.clark@atg.in.gov, stephanie.patrick@atg.in.gov
 Deborah A. Coleman dacoleman@hahnlaw.com, 

hlpcr@hahnlaw.com;mcsoulsby@hahnlaw.com;cmbeitel@hahnlaw.com
 Anthony J DeGirolamo ajdlaw@sbcglobal.net, amber_weaver@sbcglobal.net
 Daniel A DeMarco dademarco@hahnlaw.com, hlpcr@hahnlaw.com;cmbeitel@hahnlaw.com
 Rocco I. Debitetto ridebitetto@hahnlaw.com, hlpcr@hahnlaw.com
 Duriya Dhinojwala dhinojwala@ccj.com, duriya1@hotmail.com
 Michelle DiBartolo-Haglock mdibartolo@ttmlaw.com, mldibartolo@gmail.com
 Breaden M Douthett bdouthett@bakerlaw.com, krossiter@bakerlaw.com;fairfinancedocket@bakerlaw.com
 Breaden M Douthett bdouthett@bakerlaw.com, krossiter@bakerlaw.com;fairfinancedocket@bakerlaw.com
 J Douglas Drushal ddrushal@ccj.com, lehman@ccj.com
 Charles R. Dyas charles.dyas@btlaw.com
 Joseph Esmont jesmont@bakerlaw.com, joe.esmont@gmail.com;fairfinancedocket@bakerlaw.com
 Joseph Esmont jesmont@bakerlaw.com, joe.esmont@gmail.com;fairfinancedocket@bakerlaw.com
 Gregory R Farkas gfarkas@frantzward.com, dlbeatrice@frantzward.com
 Adam Lee Fletcher afletcher@bakerlaw.com
 Dov Frankel dfrankel@taftlaw.com, BHORVATH@TAFTLAW.COM;CLE_Docket_Assist@taftlaw.com
 Leon Friedberg lfriedberg@cpmlaw.com, efiling@cpmlaw.com;squinn@cpmlaw.com;efiling@cpmlaw.com
 Ronald P. Friedberg rfriedberg@meyersroman.com, vvardon@meyersroman.com
 Marc P Gertz mpgertz@goldman-rosen.com, debm@goldman-rosen.com
 Eric R. Goodman egoodman@bakerlaw.com
 Harry W. Greenfield bankpleadings@bucklaw.com, 

young@buckleyking.com;toole@buckleyking.com;heberlein@buckleyking.com
 Harry W. Greenfield greenfield@buckleyking.com, 

young@buckleyking.com;toole@buckleyking.com;heberlein@buckleyking.com
 John J Guy johnguy@neo.rr.com
 John J Guy johnguy@neo.rr.com
 Andrew D. Hart ahart@sidley.com, jkoslowe@sidley.com
 H Ritchey Hollenbaugh hrh@cpmlaw.com, knocera@cpmlaw.com;slq@cpmlaw.com
 John G 

Hutchinson nyefiling@sidley.com,elizabeth.gates@sidley.com,khartzell@sidley.com,apropps@sidley.com
 Joseph F. Hutchinson jhutchinson@bakerlaw.com, 

smaxwell@bakerlaw.com;fairfinancedocket@bakerlaw.com
 Steven G Janik steven.janik@janiklaw.com
 Cynthia A Jeffrey ecfndoh@reimerlaw.com
 Kenneth C Johnson kjohnson@bricker.com, rdelsignore@bricker.com
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 Nathaniel R. Jones jones-n@blankrome.com
 Patrick J Keating pkeating@bdblaw.com
 Scott J. Kelly skelly@mcglinchey.com, jschnick@mcglinchey.com
 Suzana Krstevski Koch skoch@brouse.com, tpalcic@brouse.com;rhaupt@brouse.com
 Suzana Krstevski Koch skoch@brouse.com, tpalcic@brouse.com;rhaupt@brouse.com
 John F Kostelnik jkostelnik@frantzward.com, dlbeatrice@frantzward.com
 Stuart A. Laven slaven@cavitch.com
 James Michael Lawniczak jlawniczak@calfee.com
 Trish D. Lazich trish.lazich@ohioattorneygeneral.gov, angelique.seals@ohioattorneygeneral.gov
 Scott B. Lepene scott.lepene@thompsonhine.com, 

docket@thompsonhine.com;Christine.Broz@thompsonhine.com
 Jeffrey M Levinson jml@jml-legal.com
 Patrick T. Lewis plewis@bakerlaw.com, sjeney@bakerlaw.com
 Quintin F. Lindsmith qlindsmith@bricker.com, cwarner@bricker.com
 David A Looney David@OhioAttorney.com, davelooney1@gmail.com
 Thomas R Lucchesi tlucchesi@bakerlaw.com
 Thomas R Lucchesi tlucchesi@bakerlaw.com
 Crystal L. Maluchnik crystal.maluchnik@janiklaw.com
 Crystal L. Maluchnik crystal.maluchnik@janiklaw.com
 Grant A Mason gamason@millermast.com
 Matthew H Matheney mmatheney@bdblaw.com
 Shorain L. McGhee shorain@smcgheelaw.com
 David W. Mellott dmellott@beneschlaw.com
 Tarek E. Mercho tmercho@mercholegal.com
 David P. Meyer dmeyer@dmlaws.com, docket@dmlaws.com
 David Polan Meyer dmeyer@dmlaws.com
 Michael J Moran mike@gibsonmoran.com, moranecf@gmail.com
 Michael J Moran moranecf@yahoo.com, moranecf@gmail.com
 David A Mucklow davidamucklow@yahoo.com
 David A Mucklow davidamucklow@yahoo.com
 Steven J. Mulligan stevenmulligan@cox.net
 Maritza S. Nelson mnelson@bakerlaw.com
 Stacey A O'Stafy amps@manleydeas.com
 Alexis Osburn aosburn@bakerlaw.com, fairfinancedocket@bakerlaw.com
 F. Anthony Paganelli tony@tonypaganelli.com
 Lucas Keith Palmer palmer@ccj.com, ison@ccj.com;aichele@ccj.com
 Mark A Phillips mphillips@beneschlaw.com, 

docket@beneschlaw.com;lbehra@beneschlaw.com;cgreen@beneschlaw.com
 Mark A Phillips mphillips@beneschlaw.com, 

docket@beneschlaw.com;lbehra@beneschlaw.com;cgreen@beneschlaw.com
 Larry G. Poulos larry_poulos@yahoo.com
 Kenneth G. Prabucki kprabucki@bakerlaw.com
 Kenneth G. Prabucki kprabucki@bakerlaw.com
 Clinton E. Preslan ndohbky@jbandr.com
 Clinton E. Preslan cpreslan@preslanlaw.com
 David F. Proano dproano@bakerlaw.com, fairfinancedocket@bakerlaw.com
 David F. Proano dproano@bakerlaw.com, fairfinancedocket@bakerlaw.com
 Stephen J Pruneski spruneski@rlbllp.com
 Timothy J Richards trichards@frantzward.com, dlbeatrice@frantzward.com
 Mark Riemer mriemer@goldman-rosen.com
 Tim Robinson tim.robinson@dinsmore.com, lisa.geeding@dinsmore.com
 James E Rossow jim@rubin-levin.net, susan@rubin-levin.net
 James E Rossow jim@rubin-levin.net, susan@rubin-levin.net
 Colin P. Sammon colin.sammon@janiklaw.com, Julie.Zakrzewski@Janiklaw.com
 Matthew J. Samsa msamsa@mcdonaldhopkins.com, docket@beneschlaw.com;cgreen@beneschlaw.com
 James Preston Schuck jschuck@bricker.com
 Richard V. Singleton rsingleton@blankrome.com, kreda@blankrome.com;jhanner@blankrome.com
 Dale S Smith dsmith@frantzward.com, dlbeatrice@frantzward.com
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 Sheldon Stein ssteindocs@gmail.com, 
kristine@ex100.com;sheldon@steintrustee.com;sstein@epiqtrustee.com

 Rachel L. Steinlage rsteinlage@meyersroman.com, jray@meyersroman.com;mnowak@meyersroman.com
 Ray H Stoess raystoess@600westmain.com
 Megan D. Stricker mnovinc@davisyoung.com, gcampbell@davisyoung.com
 Timothy M. Sullivan tim@tmslaw.net, elaine@tmslaw.net;martin@tmslaw.net;Jillian@tmslaw.net
 Jonathan D. Sundheimer jsundheimer@btlaw.com
 Gregory D Swope gswope@kwgd.com, mhelmick@kwgd.com
 David J. Theising dtheising@harrisonmoberly.com
 Ronald N Towne rtowne@neolaw.biz, awehener@neolaw.biz
 Vance P Truman medinaatty@yahoo.com
 United States Trustee (Registered address)@usdoj.gov
 Michael S Tucker mtucker@ulmer.com
 Nancy A Valentine navalentine@hahnlaw.com, hlpcr@hahnlaw.com;cmbeitel@hahnlaw.com
 Michael A. VanNiel mvanniel@bakerlaw.com
 Michael A. VanNiel mvanniel@bakerlaw.com
 Thomas C Wagner wagnert@tcwlawyers.com, wagnert@vwlawyers.com
 Daniel Rubin Warren dwarren@bakerlaw.com
 Wayne County Litigants ddrushal@ccj.com
 Nicholas L. White nwhite@bakerlaw.com, fairfinancedocket@bakerlaw.com
 Alicia Raina Whiting-Bozich whiting-bozich@buckleyking.com, heberlein@buckleyking.com
 Robert M Whittington robertwhittington0@gmail.com
 James R. Wooley jrwooley@jonesday.com
 Laura M. Zaremski lzaremski@bricker.com, 

rdelsignore@bricker.com;jristau@bricker.com;phesson@bricker.com
 Lenore Kleinman ust04 Lenore.Kleinman@usdoj.gov
 Maria D. Giannirakis ust06 maria.d.giannirakis@usdoj.gov
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Manual Notice List

The following is the list of parties who are not on the list to receive e-mail notice/service for this case (who therefore 
require manual noticing/service). 

Emily S. Donahue
Jackson Walker L.L.P.
901 Main Street, Suite 6000
Dallas, TX  75202

Eric W. Sleeper
Barton Barton & Plotkin LLP
420 Lexington Avenue
New York, NY  10170

Christine A. Arnold
6005 Twin Lakes Drive
Parma, OH  44219

Gary Sallee
11650 Olio Road, Suite 1000-333
Fishers, IN  46037

Charles R. Dyas, Jr.
Barnes & Thornburg LLP
41 S. High Street
Suite 3300
Columbus, OH 43215-6104

Robert Hanlon
Eileen Hanlon
P.O. Box 42
State Route 43
Mogadore, OH  44260

Leon Friedberg
Dennis J. Concilla
Carl A. Aveni
H. Ritchey Hollenbaugh
Carlile Patchen & Murphy LLP
366 Broad Street
Columbus, OH  43215

John McCauley, Esq. 
J. Richard Kiefer, Esq.
Bingham McHale LLP
2700 Market Tower
10 West Market Street
Indianapolis, IN  46204

Robert Boote
Ballard Shahr LLP
919 North Market Street, 12th Floor
Wilmington, DE 19801-3034

Tobey Daluz
Ballard Spahr LLP
919 North Market Street, 12th Floor
Wilmington, DE 19801-3034

Leslie C Heilman
Ballard Spahr LLP
919 North Market Street, 12th Floor
Wilmington, DE 19801-3034

Jay Jaffe
Faegre Baker Daniels LLP
600 E. 96th Street, Suite 600
Indianapolis, IN  46240

Lenore Kleinman
Office of the United States Trustee
Howard M. Metzenbaum U.S. Courthouse
201 Superior Avenue East, Suite 441
Cleveland, Ohio 44114

Michael V. Demczyk
12370 Cleveland Avenue, NW
P.O. Box 867
Uniontown, OH  44685

Lothar Jung
12962 W. Linden Avenue
Parma, OH  44130-5817

Charles Boerner
1848 Ritchie Road
Stow, OH  44224

John J. Kuster
Benjamin R. Nagin
Sidley Austin LLP
787 Seventh Avenue
New York, NY  10019
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	A. The Bankruptcy Case.
	5. On February 8, 2010 (the “Petition Date”), creditor-investors (the “Petitioning Creditors”) filed a petition for involuntary bankruptcy against the Debtor.
	6. On the Petition Date, the Petitioning Creditors also filed an “Emergency Motion to Appoint Interim Trustee” (Bky. Dkt. No. 2)1F  alleging that a trustee was needed to oversee the operations of the Debtor because (i) the Debtor had failed to make ti...
	7. On February 19, 2010, this Court entered an order directing the United States Trustee to appoint an interim trustee (Bky. Dkt. No. 25).  On February 24, 2010, the Debtor filed notice that it consented to the entry of an order for relief in this pro...

