
 
UNITED STATES BANKRUPTCY COURT 

NORTHERN DISTRICT OF OHIO 
EASTERN DIVISION 

 
In re:      ) Case No. 10-50494 
      ) 
FAIR FINANCE COMPANY   ) Chapter 7 
      ) 
   Debtor.   ) Chief Judge Pat E. Morgenstern-Clarren 
      ) 

 
MOTION OF TRUSTEE TO APPROVE COMPROMISE  

WITH NATIONAL LAMPOON, INC.  
 
 Brian A. Bash (the “Trustee”), the duly appointed Chapter 7 Trustee for Fair Finance 

Company (the “Debtor” or “Fair Finance”) in the above-captioned case, hereby moves for entry 

of an order, in substantially the form attached hereto as Exhibit A, approving the compromise of 

claims between the Trustee and National Lampoon, Inc. (“National Lampoon”) in the action 

pending before the United States District Court for the Central District of California as Bash v. 

National Lampoon, Case No. 2:11-CV-04999-DSF (AGRx) (the “California Litigation”), for 

the reasons set forth in the attached memorandum of law. A proposed Order is attached as 

Exhibit A.  A copy of the Settlement Agreement, executed by National Lampoon, is attached as 

Exhibit B. 

Dated:  May 29, 2015     Respectfully submitted, 

/s/ Kelly S. Burgan ________________ 
Kelly S. Burgan (0073649) 
BAKER & HOSTETLER LLP 
PNC Center 
1900 East 9th Street, Suite 3200 
Cleveland, Ohio 44114-3482 
Telephone: (216) 621-0200 
Facsimile: (216) 696-0740 
Email:   kburgan@bakerlaw.com  
       
Counsel for the Trustee 
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UNITED STATES BANKRUPTCY COURT 

NORTHERN DISTRICT OF OHIO 
EASTERN DIVISION 

 
In re:      ) Case No. 10-50494 
      ) 
FAIR FINANCE COMPANY   ) Chapter 7 
      ) 
   Debtor.   ) Chief Judge Pat E. Morgenstern-Clarren 
      ) 

 
MEMORANDUM IN SUPPORT OF MOTION OF TRUSTEE TO APPROVE 

COMPROMISE WITH NATIONAL LAMPOON, INC.  
 

In support of the Motion of Trustee to Approve Compromise with National Lampoon, 

Inc. (the “Motion”),1 the Trustee states as follows: 

PRELIMINARY STATEMENT 

1. On June 13, 2011, the Trustee commenced the California Litigation against 

National Lampoon, seeking to avoid and recover alleged fraudulent transfers of more than $9 

million, which were made over a period of time when National Lampoon was controlled by 

Timothy Durham and Daniel Laikin.  National Lampoon has agreed to pay the Trustee $3 

million to settle the California Litigation, subject to this Court’s approval. 

2. After the commencement of the California Litigation, the Trustee conducted 

discovery, filed two separate motions to appoint a receiver for National Lampoon, and concluded 

litigation in separate actions against Timothy Durham and Daniel Laikin.  As part of the 

Trustee’s compromise with Timothy Durham (approved by this Court’s Order, entered on Dec. 

17, 2014, Dkt. No. 1645), Durham assigned all of his stock in National Lampoon to the Trustee.  

3. In addition, National Lampoon has undergone changes in management, and 

commenced its own action asserting claims against Timothy Durham in the United States 

                                                 
1  Terms capitalized but not defined herein shall have the meanings ascribed to them in the 
Motion. 
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District Court for the Southern District of Indiana, to which Timothy Durham asserted 

counterclaims (the “Indiana Action”).  The Trustee has intervened in the Indiana Action. 

4. The Trustee believes that this settlement represents the Trustee’s best possibility 

for recovery on his claims against National Lampoon and, if approved, will facilitate the 

dismissal or other expeditious resolution of the Indiana Action and will allow the Trustee to 

maximize the value of the stock he holds in National Lampoon.  For these reasons, and the 

additional reasons described below, the Trustee respectfully submits that the proposed settlement 

falls well within the range of a reasonable settlement, is in the best interests of the Fair Finance 

estate and its beneficiaries, and should be approved. 

JURISDICTION 

5. This Court has jurisdiction over this proceeding pursuant to 28 U.S.C. §§ 157 and 

1334 and Rule 9019 of the Federal Rules of Bankruptcy Procedure. This matter is a core 

proceeding pursuant to 28 U.S.C. § 157(b).  Venue in this Court is proper pursuant to 28 U.S.C. 

§§ 1408 and 1409. 

FACTUAL BACKGROUND 

A. The Bankruptcy Case. 

6. On February 8, 2010 (the “Petition Date”), creditor-investors (the “Petitioning 

Creditors”) filed a petition for involuntary bankruptcy against the Debtor. 

7. On the Petition Date, the Petitioning Creditors also filed an “Emergency Motion 

to Appoint Interim Trustee” (Bky. Dkt. No. 2)2 alleging that a trustee was needed to oversee the 

operations of the Debtor because (i) the Debtor had failed to make timely payments on its debts, 

including failing to redeem matured certificates and failing to pay interest on unmatured 

                                                 
2  References to “Bky. Dkt. No. ____” shall be to materials appearing on the docket of the Fair 
Finance bankruptcy case. 



3 
 

certificates; (ii) the Debtor and several affiliated companies had been raided by the Federal 

Bureau of Investigation in November of 2009; (iii) the Debtor has not been open to the public 

since the raid; and (iv) public records revealed that the Debtor had made “unusually large” loans 

to insiders. 

8. On February 19, 2010, this Court entered an order directing the United States 

Trustee to appoint an interim trustee (Bky. Dkt. No. 25).  On February 24, 2010, the Debtor filed 

notice that it consented to the entry of an order for relief in this proceeding (Bky. Dkt. No. 35).  

On March 2, 2010, the Court entered an Order granting the relief sought by the Petitioning 

Creditors nunc pro tunc as of February 24, 2010 (Bky. Dkt. No. 40).  On March 2, 2010, the 

United States Trustee filed the Notice of Appointment of Interim Chapter 7 Trustee effective 

February 24, 2010 (Bky. Dkt. No. 41).  The Trustee is the duly appointed, qualified and acting 

Trustee in the within proceedings. 

B. The National Lampoon Settlement. 

9. After initially contentious litigation, followed by lengthy settlement discussions, 

which included financial disclosures by National Lampoon to the Trustee, the parties have 

agreed to settle the California Litigation pursuant to the terms set forth in the Settlement 

Agreement attached hereto as Exhibit B.  In summary, the proposed settlement is as follows:3 

(i) National will pay $3,000,000.00 (the “Settlement Amount”) to the Trustee in full 
settlement of all claims against it, pursuant to a Note in favor of the Trustee, 
secured by National Lampoon’s receivables (the Trustee’s Note and Security 
Agreement are attached to the Settlement Agreement, Exhibit B hereto); 

(ii) The Settlement Amount will be paid in monthly installments equal to fifteen 
percent (15%) of the month’s gross income received by National Lampoon; 

                                                 
3 This summary of settlement terms set forth herein is intended for the convenience of the Court 
and interested parties.  Nothing contained herein shall be deemed or construed to alter or amend 
the terms set forth in the Settlement Agreement.  In the event of a conflict between the summary 
set forth in this Motion and the terms of the Settlement Agreement, the terms of the Settlement 
Agreement shall control. 
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(iii) National Lampoon may repay prior advances made by its CEO, Gerald Daigle 
pursuant to the terms of the Daigle Note (attached to the Settlement Agreement, 
Exhibit B hereto), so long as payments made to Mr. Daigle do not exceed 
payments made to the Trustee. 

(iv) In the event that National Lampoon sells substantially all of its stock or assets, the 
proceeds will be first applied to pay the Settlement Amount and the Daigle Note 
on a pro rata basis. 

(v) An Intercreditor Agreement (attached to the Settlement Agreement, Exhibit B 
hereto) governs the relationship between the Trustee and Mr. Daigle with respect 
to the collateral securing their respective security interests, and provides the 
Trustee with decision-making authority over the collateral in the event of a 
default. 

For the reasons that follow, the Trustee submits that this proposed compromise is fair, 

reasonable, and in the best interests of the estate.  

LAW & ARGUMENT 

A. The Applicable Standard under Rule 9019. 

10. Rule 9019(a) of the Federal Rules of Bankruptcy Procedure provides that “[o]n 

motion by the trustee and after notice and a hearing, the court may approve a compromise or 

settlement.”   

11. Compromises are favored in bankruptcy cases. In re Leeway Holding Co., 120 

B.R. 881, 891 (Bankr. S.D. Ohio 1990); Magill v. Springfield Marine Bank (In re Heissinger 

Resources, Ltd.), 67 B.R. 378, 383 (C.D. Ill. 1986).  The decision to approve a settlement or 

compromise lies within the discretion of the Court and is warranted where the settlement is 

found to be reasonable and fair in light of the particular circumstances of the case. Protective 

Comm. for Independent Stockholders of TMT Trailer Ferry, Inc. v. Anderson (In re TMT Trailer 

Ferry, Inc.), 390 U.S. 414, 424-25 (1968); International Distrib. Centers, Inc. v. Talcott, Inc. (In 

re International Distribution Centers, Inc.), 103 B.R. 420, 422 (S.D.N.Y. 1989); In re Texaco, 

84 B.R. 893, 901 (Bankr. S.D.N.Y. 1988), appeal dismissed, 92 B.R. 38 (S.D.N.Y. Sep 28, 
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1988); In re Albert-Harris, Inc., 313 F.2d 447, 449 (6th Cir. 1963); In re Parkview Hospital-

Osteopathic Medical Center, 211 B.R. 603 (Bankr. N.D. Ohio 1996); In re Victoria Alloys, Inc., 

261 B.R. 918, 920 (Bankr. N.D. Ohio 2001); In re SIS Corp., 108 B.R. 608, 612 (Bankr. N.D. 

Ohio 1989). 

12. In determining whether a settlement is reasonable, a court should consider the 

following factors: 

a. The probability of success in litigation;  

b. The difficulty in collecting any judgment which may be obtained; 

c. The complexity of the litigation involved, and the expense, inconvenience, and delay 

necessarily attendant to it; and 

d. The interests of creditors and equity holders and a proper deference to their 

reasonable views of the settlement. 

See In re MQVP, Inc., 477 Fed.Appx. 310, 313 (6th Cir. 2012); In re Martin, 91 F.3d 389, 393 

(3d Cir. 1996); In re Drexel Burnham Lambert Group, Inc., 960 F.2d 285, 292 (2d Cir. 1992), 

cert. denied, 506 U.S. 1088 (1993); TMT Trailer, 390 U.S. at 424-25; In re A & C Properties, 

784 F.2d 1377, 1381 (9th Cir. 1986), cert. denied, 479 U.S. 854 (1986); In re Swallen’s, Inc., 

210 B.R. 128 (Bankr. S.D. Ohio 1997); In re McLean Indus., Inc., 84 B.R. 340, 344 (Bankr. 

S.D.N.Y. 1988); In re Carla Leather, Inc., 44 B.R. 457, 466 (Bankr. S.D.N.Y. 1985), aff’d, 50 

B.R. 764 (S. D. N. Y. 1985). 

13. Bankruptcy courts should approve a proposed settlement, after an independent 

review and evaluation of the applicable principles of bankruptcy law, unless it “fall[s] below the 

lowest point in the range of reasonableness.” In re W.T. Grant Co., 699 F.2d 599, 608 (2d Cir. 

1983), cert. denied, 464 U.S. 822 (1983) (citations omitted) (quoting Newman v. Stein, 464 F.2d. 
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689, 693 (2d Cir. 1972), cert. denied, 409 U.S. 1039 (1972)); see also McGraw v. Yelverton (In 

re Bell v. Beckwith), 87 B.R. 476, 478-79 (N.D. Ohio 1988); In re Tennol Energy Co., 127 B.R. 

820 (Bankr. E.D. Tenn. 1991); In the Matter of Energy Coop., Inc., 886 F.2d 921 (7th Cir. 1989); 

In re Dow Corning Corp., 198 B.R. 214 (Bankr. E.D. Mich. 1996). Under TMT Trailer, courts 

should seek to balance the probable benefit and potential cost of pursuing a claim or defense 

against the costs of the proposed settlement. The Court is not required to conduct a “mini-trial” 

on the merits of the underlying causes of action being settled.  In re MQVP, Inc., 477 Fed.Appx. 

at 313; see also In re Blair, 538 F.2d 849 (9th Cir. 1976); In re Walsh Construction, Inc., 669 

F.2d 1325 (9th Cir. 1982).  

14. Accordingly, courts generally give considerable deference and weight to a 

trustee’s recommendation of a proposed compromise and settlement. See Rivercity v. Herpel (In 

re Jackson Brewing Co.), 624 F.2d 599, 604 (5th Cir. 1980) (affirming district court’s reliance 

on trustee’s evaluation of merits of claim); In re Blair, 538 F.2d at 851, n.1 (affirming district 

court’s reliance on trustee’s conclusory statements in recommending settlement); In re MQVP, 

Inc., 477 Fed.Appx. at 313 (“…bankruptcy courts and district courts in this jurisdiction generally 

accord some deference to the trustee’s decision to settle a claim.”); see also Internat’l Distrib. 

Centers, Inc., 103 B.R. at 423; and In re Carla Leather, Inc., 44 B.R. at 465.  

B. The Proposed Compromise Satisfies the Rule 9019 Standard. 

15. The Trustee respectfully submits that the compromise to be achieved by the 

proposed Settlement Agreement satisfies the standards for approval and, therefore, should be 

approved under Rule 9019.    

16. Although the Trustee believes that his claims against National Lampoon have 

merit, it is unlikely that the Trustee could recover on a judgment of $9 million.  National 
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Lampoon, a publicly-traded company, has been delisted for several years and trading on the 

“pink sheets.”  National Lampoon has provided financial information to the Trustee, which 

supports National Lampoon’s contention that it would be unable to pay a judgment and, in fact, 

requires payment terms in order to pay the Settlement Amount.  Under these circumstances, it 

does not make economic sense to suffer a delay in recovery and incur the substantial additional 

costs that would be necessary to proceed with litigation, including fact discovery and expert 

witnesses.   

17. The last prong of the inquiry – the paramount interests of creditors – also counsels 

in favor of the proposed settlement.  As stated above, the Trustee also holds a significant equity 

interest in National Lampoon, which he received by assignment from Timothy Durham.  The 

Trustee has received many expressions of interest over the last few years from parties interested 

in acquiring National Lampoon’s stock and/or assets.  National Lampoon has recently been 

focusing its efforts on promoting its iconic comedy brand, including exposure through a 

documentary about the company that was screened at the Cleveland International Film Festival, 

Sundance International Film Festival and Tribeca Film Festival.  The Trustee believes that 

concluding the California Litigation (and, thus, the risk of a judgment lien on National 

Lampoon’s assets) will have a positive effect on the marketability and potential value of National 

Lampoon’s brand and assets. Accordingly, the Trustee believes that the proposed compromise 

not only represents the best outcome for the California Litigation, but that it may also contribute 

to maximizing the value of the Trustee’s interests in National Lampoon.       

18. This compromise, if approved, will likely facilitate a simple and efficient 

resolution of the Indiana Action, which will conserve the estate resources that would otherwise 

be expended if the Trustee must continue to participate in that matter. 
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19. In sum, the proposed settlement was reached (i) following lengthy settlement 

discussions, (ii) following several years of litigation between the Trustee and National Lampoon, 

and (iii) following good faith arms’ length bargaining.  The Trustee submits that the proposed 

compromise is reasonable and in the best interests of the estate and creditors.  In his capacity as 

the appointed representative of the Fair Finance bankruptcy estate, the Trustee recommends and 

requests approval of the compromise on the terms set forth in the Settlement Agreement. 

CONCLUSION 

WHEREFORE, the Trustee respectfully requests that this Court enter an Order, in 

substantially the form attached hereto as Exhibit A, (i) granting the Motion; (ii) approving the 

compromise on the terms set forth in the Settlement Agreement; and (iii) authorizing and 

directing the parties to take all actions necessary or incidental to performance under the 

Settlement Agreement. 

Dated:  May 29, 2015     Respectfully submitted, 

     
/s/ Kelly S. Burgan     
Kelly S. Burgan (0073649) 
BAKER & HOSTETLER LLP 
PNC Center 
1900 East 9th Street, Suite 3200 
Cleveland, Ohio 44114-3482 
Telephone: (216) 621-0200 
Facsimile: (216) 696-0740 
Email:   kburgan@bakerlaw.com  
       
Counsel for the Trustee 

  



9 
 

 

 
EXHIBIT A 

Proposed Order 
 
 



 
 
 
 
 
 
 
 
 
 
 
 
 

UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 
 
In re:      ) Case No. 10-50494 
      ) 
FAIR FINANCE COMPANY   ) Chapter 7 
      ) 
   Debtor.   ) Chief Judge Pat E. Morgenstern-Clarren 
      ) 

 
ORDER APPROVING COMPROMISE OF CLAIMS BY  

THE TRUSTEE AGAINST NATIONAL LAMPOON, INC. 
      

  This matter having come before the Court upon the Motion of Trustee to Approve 

Compromise With National Lampoon, Inc. (the “Motion”), and upon the Memorandum in 

Support of the Motion; and the Court having considered the Motion and all materials referenced 

in or attached to any of the foregoing, and it appearing that the compromise is in the best interest 

of the Debtor’s estate and creditors, and after due deliberation and consideration of the facts and 

circumstances therein, it is hereby 

 FOUND AND CONCLUDED THAT: 

A. Capitalized terms not otherwise defined herein shall have the meanings ascribed 

to such terms in the Motion and Memorandum in Support of the Motion. 

B. The Trustee has represented the proposed settlement with National Lampoon was 

reached following lengthy, good faith, arms’ length non-collusive negotiations between the 
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Trustee and National Lampoon.  There is no probative evidence in the record before the Court to 

the contrary. 

C. In light of (1) the probability of success in the California Litigation, including 

considerations of recovery on any judgment, (2) the complexity of the California Litigation, 

including the expense, inconvenience and delay, and (3) the paramount interests of the Fair 

Finance estate’s creditors, the settlement and compromise of the California Litigation pursuant to 

the terms of the Settlement Agreement, as set forth in this Order, does not fall below the lowest 

point of reasonableness, and is in the best interests of the Fair Finance estate, its creditors and all 

parties-in-interest.  The proposed settlement and compromise with Fortress therefore satisfies the 

applicable standards for approval under Fed. R. Bankr. P. 9019. 

E. Notice of the Motion and of the relief requested therein was good and sufficient in 

all respects, and complied with all applicable orders of this Court, the Federal Rules of 

Bankruptcy Procedure, the Bankruptcy Code and all applicable Local Rules of this Court.  A 

reasonable opportunity to object or be heard regarding the Motion and the relief requested 

therein has been afforded to all parties and entities entitled to notice of the Motion. 

F. The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 

1334.  Venue is proper in this Court pursuant to 28 U.S.C. §§ 1408 and 1409.  This matter 

constitutes a core proceeding pursuant to 28 U.S.C. § 157. 

ORDERED, ADJUDGED AND DECREED THAT: 

1. The Motion is GRANTED in its entirety. 

2. The settlement and compromise with National Lampoon, and the terms and 

conditions set forth in the Settlement Agreement attached to the Motion as Exhibit B, are hereby 

approved.   
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3. The parties are hereby authorized and directed, without further order of this Court, 

to take all actions necessary or incidental to performance under the Settlement Agreement, 

implement and carry out all transactions contemplated by the Settlement Agreement, and to 

implement and effectuate this Order. 

IT IS SO ORDERED. 

### 

Submitted by: 
 
/s/ Kelly S. Burgan ________________ 
Kelly S. Burgan (0073649) 
BAKER & HOSTETLER LLP 
PNC Center 
1900 East 9th Street, Suite 3200 
Cleveland, Ohio 44114-3482 
Telephone: (216) 621-0200 
Facsimile: (216) 696-0740 
Email:   kburgan@bakerlaw.com  

       
Counsel for the Trustee 
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CERTIFICATE OF SERVICE 
 

A copy of the foregoing has been served via ECF or regular U.S. Mail, on May 29, 2015, 

on the attached service list. 

      /s/ Kelly S. Burgan    
      Kelly S. Burgan (0073649) 
 

      Counsel for the Trustee 
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Manual Notice List

The following is the list of parties who are not on the list to receive e-mail notice/service for this case (who therefore 
require manual noticing/service). 

Emily S. Donahue
Jackson Walker L.L.P.
901 Main Street, Suite 6000
Dallas, TX  75202

Eric W. Sleeper
Barton Barton & Plotkin LLP
420 Lexington Avenue
New York, NY  10170

Christine A. Arnold
6005 Twin Lakes Drive
Parma, OH  44219

Gary Sallee
11650 Olio Road, Suite 1000-333
Fishers, IN  46037

Charles R. Dyas, Jr.
Barnes & Thornburg LLP
41 S. High Street
Suite 3300
Columbus, OH 43215-6104

Robert Hanlon
Eileen Hanlon
P.O. Box 42
State Route 43
Mogadore, OH  44260

Leon Friedberg
Dennis J. Concilla
Carl A. Aveni
H. Ritchey Hollenbaugh
Carlile Patchen & Murphy LLP
366 Broad Street
Columbus, OH  43215

John McCauley, Esq. 
J. Richard Kiefer, Esq.
Bingham McHale LLP
2700 Market Tower
10 West Market Street
Indianapolis, IN  46204

Robert Boote
Ballard Shahr LLP
919 North Market Street, 12th Floor
Wilmington, DE 19801-3034

Tobey Daluz
Ballard Spahr LLP
919 North Market Street, 12th Floor
Wilmington, DE 19801-3034

Leslie C Heilman
Ballard Spahr LLP
919 North Market Street, 12th Floor
Wilmington, DE 19801-3034

Jay Jaffe
Faegre Baker Daniels LLP
600 E. 96th Street, Suite 600
Indianapolis, IN  46240

Lenore Kleinman
Office of the United States Trustee
Howard M. Metzenbaum U.S. Courthouse
201 Superior Avenue East, Suite 441
Cleveland, Ohio 44114

Michael V. Demczyk
12370 Cleveland Avenue, NW
P.O. Box 867
Uniontown, OH  44685

Lothar Jung
12962 W. Linden Avenue
Parma, OH  44130-5817

Charles Boerner
1848 Ritchie Road
Stow, OH  44224

John J. Kuster
Benjamin R. Nagin
Sidley Austin LLP
787 Seventh Avenue
New York, NY  10019
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