
UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

In re:

FAIR FINANCE COMPANY,

Debtor.

)
)
)
)
)
)

Case No. 10-50494

Chapter 7

Judge Jessica E. Price-Smith

MOTION TO APPROVE SALE OF PROPERTY
FREE AND CLEAR OF ALL LIENS, CLAIMS, AND ENCUMBRANCES

Brian A. Bash (“Trustee”), hereby moves the Court for entry of an order pursuant to 

section 363(b) of title 11 of the United States Code (the “Bankruptcy Code”) authorizing the 

Trustee to sell certain real and personal estate property. In support of this Motion, the Trustee 

respectfully states as follows:

JURISDICTION

1. The Court has jurisdiction over this Application pursuant to 28 U.S.C. §§ 157 and 

1334. Venue of this proceeding and this Application is proper in this district pursuant to 28 U.S.C. 

§§ 1408 and 1409. The statutory predicates for the relief sought herein are section 363 of the 

Bankruptcy Code and Rules 6004 and 9013 of the Federal Rules of Bankruptcy Procedure (the 

“Bankruptcy Rules”).

BACKGROUND

2. On February 8, 2010 (the “Petition Date”), creditor-investors filed a petition for 

involuntary bankruptcy against the debtor in this case, Fair Finance Company (the “Debtor”).

3. On the Petition Date, the creditor-investors also filed an “Emergency Motion to 

Appoint Interim Trustee” (Docket No. 2) alleging that a trustee was needed to oversee the 

operations of the Debtor because (i) the Debtor had failed to make timely payments on its debts, 
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including failing to redeem matured certificates and failing to pay interest on unmatured 

certificates; (ii) the Debtor and several affiliated companies had been raided by the Federal Bureau 

of Investigation in November of 2009; (iii) the Debtor has not been open to the public since the 

raid; and (iv) public records revealed that the Debtor had made “unusually large” loans to insiders.

4. On February 19, 2010, this Court entered an order directing the United States 

Trustee to appoint an interim trustee. On February 24, 2010, the Debtor filed notice that it consents 

to the entry of an order for relief in this proceeding (Docket No. 35). On March 2, 2010, the Court 

entered an Order granting the relief sought by the Petitioning Creditors nunc pro tunc as of 

February 24, 2010 (Docket No. 40). 

5. On March 2, 2010, the United States Trustee filed the Notice of Appointment of 

Interim Chapter 7 Trustee nunc pro tunc effective February 24, 2010 (Docket No. 41). The Trustee 

is the duly appointed, qualified and acting Trustee in the within proceedings.

DESCRIPTION OF PROPERTY AND PURCHASE OFFER

6. The Debtor owns improved real property located at 815 E. Market Street, Akron, 

Ohio, consisting of two parcels aggregating approximately .7285 acres of real estate, and certain 

personal property located at the real property, both being more particularly described in the 

Purchase Agreement (defined below) attached as Exhibit A (the “Property”). The Property 

formerly served as the Debtor’s main business office, and a parking lot.  The building has been 

vacant since this case commenced, and has been used by the Trustee and his accountant to review 

records stored at the Property.

7. The Trustee also seeks authority to sell certain personal property located at the real 

property, which personal property is described further below and in the Purchase Agreement 

attached as Exhibit A.
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8. During a visit to the Property, the Trustee was approached by a potential purchaser 

and wished to proceed without delay with discussions regarding a potential sale and disposition of 

the Real Property.

9. David Sarver of Berkshire Hathaway Home Services agreed to provide his 

valuation services immediately in order to facilitate the Trustee’s efforts in negotiating a sale of 

the Property without delay, and the Trustee agreed to seek approval of Mr. Sarver’s retention 

effective nunc pro tunc.  On March 12, 2019 the Trustee filed an Application for an Order 

Authorizing the Employment and Retention Nunc Pro Tunc of David Sarver of Berkshire 

Hathaway Home Services for Real Property Valuation Services (Dkt. No. 2546), which is currently 

still pending.

10. The purchaser, AGPC, Inc., and the Trustee have entered into an Agreement of 

Purchase and Sale, which was subsequently amended by a First Amendment to Agreement of 

Purchase and Sale, both attached hereto as Exhibit A (such agreement, as amended, the “Purchase 

Agreement”), the terms of which are incorporated by reference as if fully set forth herein.

11. AGPC, Inc. has agreed to pay the Trustee $115,000.000 for the Property, in the form 

of immediately available funds.  The terms of the sale are more fully set forth in Purchase Agreement.

12. In addition, AGPC, Inc. has agreed to pay the sum of $7,500.00 in immediately 

available funds for certain personal property located at the real property (such personal property, as 

defined in the Purchase Agreement, the “Personal Property”).

13. Pursuant to the terms of the Purchase Agreement, the Personal Property does not 

include the main computer equipment and business records located in the secured storage area or any 

data stored therein or thereon (the “Excluded Property,” as such property is defined in the Purchase 

Agreement).  The Trustee is entitled to keep the Excluded Property in the secured storage area located 
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at the Property for up to six months after the sale is closed, and to have access to such Excluded 

Property upon reasonable notice to AGPC, Inc.

14. The sale of the Property to AGPC, Inc. is expressly conditioned on the Trustee 

obtaining a final order from this Court approving the sale of the Property free and clear of all liens 

and encumbrances other than those easements, covenants, conditions, reservations and restrictions of 

record, with all such liens and encumbrances to attach to the proceeds of the sale.

15. The Trustee proposes that all of its interest in and to the Property shall be sold, 

conveyed, assigned and transferred to AGPC, Inc., free and clear of any and all liens, mortgages, 

pledges, security interests, restrictions, prior assignments, liabilities, obligations, encumbrances 

charges, or claims of any and every kind, nature and description whatsoever, whether contingent or 

noncontingent, whether disputed or undisputed (collectively the “Liens”). Liens shall also include, 

without limitation, claims arising out of pending litigation, those which arise or have arisen from the 

assessment of any taxes, including personal property taxes, the interest of any and all lien holders and 

claims of present and future tort and product liability claimants of any kind and nature whatsoever. 

16. Any Liens on the Property shall attach to net sales proceeds, after payment of any 

cost of sale including, but not limited to, fees directly associated with the sale, as directed by the 

Purchase Agreement.

17. The Trustee seeks authority to sell the Property pursuant to the above and pursuant 

to the terms set forth in the Purchase Agreement.

BASIS FOR RELIEF REQUESTED

18. Bankruptcy Code § 363(b)(1) provides that "[t]he trustee, after notice and a 

hearing, may use, sell, or lease other than in the ordinary course of business, property of the estate." 

11 U.S.C. §363(b)(1). In general, a debtor may use property of the estate outside of the ordinary 
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course of its business where the use of such property represents an exercise of debtor’s sound 

business judgment. See, e.g., Stephens Indus., Inc. v. McClung, 789 F.2d 386, 390 (6th Cir. 1986) 

(citing Committee of Equity Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 

1070 (2d Cir. 1983)); see also In re Martin, 91 F.3d 389, 395 (3d Cir. 1996) (citing Fulton State 

Bank v. Schipper (In re Schipper), 933 F.2d 513, 515 (7th Cir. 1991)); In re Abbotts Dairies of 

Pa., Inc., 788 F.2d 143, 145-47 (3d Cir. 1986) (implicitly adopting the articulated business 

judgment test of Lionel Corp.)

19. Under Rule 6004, “[a]ll sales not in the ordinary course of business may be by 

private sale or by public auction.” Fed. R. Bankr. P. 6004(f)(1). A large measure of discretion is 

accorded a bankruptcy court in deciding whether a private sale of a debtor’s assets should be 

approved. Matter of Embrace Systems Corp., 178 B.R. 112, 123 (Bankr. W.D. Mich. 1995). A 

private sale of a debtor’s assets is appropriate if the statutory requirements are met, the bid is fair, 

and the sale is in the best interests of the estate and its creditors. Id. In determining whether to 

authorize a private sale of property outside the ordinary course of business, a court should evaluate 

whether the sale is fair and equitable and in the best interest of all creditors, as demonstrated mainly 

by evidence that the property is sold for fair market value. See, e.g., Matter of Correa Rodriguez,

123 B.R. 153, 155 (Bankr. D. Puerto Rico 1991).

20. The Trustee believes that the proposed sale will accomplish a “sound business 

purpose” and will maximize the assets of the Debtor’s estate. The Trustee has engaged in good 

faith arm’s length negotiation with AGPC, Inc. regarding the sale of the Property. The Trustee has 

no affiliation with AGPC, Inc. The sale reflects a fair and reasonable price – consisting of 

$115,000.00 for the real property and $7,500.00 for the personal property, both in immediately 

available funds – based on the independent evaluation of the Property by Mr. Sarver, which report 
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is attached as Exhibit B.  The building on the Property has sat vacant for 10 years, with no serious 

offers or expressions of interest (beyond casual inquiry) other than that of AGPC, Inc.  The estate 

has incurred and will continue to incur costs associated with maintaining the Property (e.g., costs 

for a security system, repairs, etc.).  The estimated value of the Property makes it very unlikely 

that costs associated with an auction process or bidding procedures would be outweighed by the 

receipt of proceeds in excess of the current offer.  The proceeds from the current offer will be 

received in immediately available funds.  Furthermore, AGPC, Inc. is willing to allow continued 

storage of the personal property for up to six months after the sale has closed.  The estate will thus 

save the costs associated with ownership while benefitting from savings that result from not having 

to move or pay for storage of personal property immediately.  For these reasons, the Trustee has 

determined that the sale proposed herein will achieve the intended purpose of maximizing returns 

for creditors and Trustee submits that the proposed sale is being undertaken in good faith and for 

fair value within the meaning of 11 U.S.C. § 363(m).

21. The sale satisfies the requirements of § 363(f) of the Bankruptcy Code.  Pursuant 

to 363(f), the Trustee may sell property under subsection (b) or (c) of § 363 free and clear of any 

and all liens, claims, encumbrances or interests in such property if: (i) such sale is permitted under 

applicable nonbankruptcy law; (ii) the party asserting such a lien, claim or interest consents to such

sale; (iii) the interest is a lien and the purchase price for the property is greater than the aggregate 

amount of all liens on the property; (iv) the interest is the subject of a bona fide dispute; or (v) the 

party asserting the lien, claim or interest could be compelled, in a legal or equitable proceeding, to 

accept a money satisfaction for such interest.  See 11 U.S.C. § 363(f); In re Elliot, 94 B.R. 343, 

345 (E.D. Pa. 1988).  Section 363(f) is written in the disjunctive - the court may approve a sale 

“free and clear” provided at least one of the subsections is met.
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22. All Liens on the Property will attach to the proceeds of the sale and secured 

creditors, if any, will be paid from the proceeds of the sale at closing. The Trustee does not believe 

there are any secured creditors that will have an interest in the proceeds.

NOTICE

23. Pursuant to F.R.B.P. 2002, 6004, and 9014, the Debtor will give notice of the 

proposed sale by serving this Motion on:  (i) the Office of the United States Trustee; (ii) all 

creditors; (iii) all parties who have filed requests for notice in this case; (iv) all entities known to 

have asserted any lien, claim, encumbrance, or other property interest in the Property; and (v) the 

taxing authorities.

WHEREFORE, the Trustee respectfully requests that the Court enter an Order, 

substantially in the form attached hereto as Exhibit C, (i) authorizing the Trustee to sell the 

Property pursuant to the terms identified herein and as set forth in the Purchase Agreement; and 

(ii) granting the Trustee such other and further relief as is just and proper.

Date: March 18, 2019 Respectfully submitted,

/s/ Kelly S. Burgan
Kelly S. Burgan (0073649)
Alexis C. Beachdell (0083642)
Baker & Hostetler LLP
Key Tower
127 Public Square, Suite 2000
Cleveland, Ohio  44114
Telephone: 216.621.0200
Facsimile: 216.696.0740
kburgan@bakerlaw.com
abeachdell@bakerlaw.com

Counsel for the Trustee
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EXHIBIT A

PURCHASE AGREEMENT AND AMENDMENT
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EXHIBIT B

VALUATION REPORT

10-50494-jps    Doc 2549    FILED 03/18/19    ENTERED 03/18/19 16:24:48    Page 20 of 34



REAL ESTATE APPRAISAL REPORT   

 
Address of Property: 815 East Market St., Akron Ohio 44305    
Property Owner: Fair Finance  Company District: 67 Akron 
Address of Property Owner: unknown Parcel: 6714271 
Occupant’s Name: Vacant  
Whole:                Partial:               Acquisition  County: Summit 

Purpose of the Appraisal 
 The purpose of this appraisal is to estimate the market value of the fee simple title to the real property   
 in accordance with the laws of Ohio. 
 

Market Value 
 Market value is defined as follows:  “Market Value is the price which the property would bring when it is offered for sale by 
one who desires, but is not obliged to sell, and is bought by one who is under no necessity of buying it, taking into 
consideration all of the uses to which it is reasonably adaptable and for which it either is or in all reasonable probability will 
become available within the reasonable future.” 
 

Certificate of Appraiser 
I hereby certify that , it is my opinion the total compensation for the 

acquisition of the herein described property is $143,000 as of 2/7/2019 
based on a 180 market time and $125,000 for a Quick Sale Cash value,  based 
upon my independent appraisal and the exercise of my professional judgment; on 2/7/2019, I  personally inspected in the field 
the property herein appraised; I afforded Brian Bash, the property owner or the representative of the property owner, the 
opportunity to accompany me at the time of the inspection; the comparables relied upon in making said appraisal were as 
represented by the photographs contained in the appraisal report and were inspected on 1/18/2019; I have not revealed and 
will not reveal the findings and results of such appraisal to anyone other than Brian Bash, or until I am required to do so by due 
process of law or until I am released from this obligation by having publicly testified to such findings; and , my compensation is 
not contingent upon the reporting of a predetermined value or direction in value that favors the cause of the client, the amount 
of the value estimate, the attainment of a stipulated result or the occurrence of a subsequent event. 

I certify to the best of my knowledge and belief that  the statements of fact contained in this report are true and correct;  
the reported analyses, opinions and conclusions are limited only by the reported assumptions and limiting conditions, and are 
my personal, unbiased professional analyses, opinions and conclusions;  I have no present or prospective interest in the 
property that is the subject of this report, and I have no personal interest or bias with respect to the parties involved; and,  my 
analyses, opinions and conclusions were developed, and this report has been prepared in conformity with the appropriate 
State of Ohio laws, regulations, and policies and procedures applicable to the appraisal of right of way for such purposes, and 
that to the best of my knowledge no portion of the value assigned to such property consists of items which are 
noncompensable under the established law of said State, and any decrease or increase in the fair market value of subject real 
property prior to the date of valuation caused by the public improvement other than that due to the physical deterioration within 
the reasonable control of the owner has been disregarded in estimating the compensation for the property. 
 

    
Real Estate Broker Associate Signature   
0700300553    
File  Number     
2/7/2019          
Date      

p
onable control ooooooooooof f ff ff f f ff thththththththththththt e o

atttttttttte Brokereeeeeeeeee Associate
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PHOTOGRAPHS OF SUBJECT PROPERTY 
Include Each Major Improvement 

 
 
Parcel No.: 6714271 Local Address: 815 East Market St., Akron Ohio 44305   
Date Taken: 1/18/2019 Taken By: David Sarver 
1. Point from which taken: front Looking: NE 
 

 
2. Point from which taken: side Looking: NE 

 
 

 
3. Point from which taken: rear Looking:       
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4. Point from which taken: interior  Looking: out window 
 
 

 
5. Point from which taken: side Looking: SW 

 

 
26. Point from which taken: interior office Looking: up 

 
 

2. Point from which taken: utility room Looking:       
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DESCRIPTION OF PROPERTY: See attached  
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EXHIBIT C

PROPOSED ORDER

10-50494-jps    Doc 2549    FILED 03/18/19    ENTERED 03/18/19 16:24:48    Page 25 of 34



UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

In re:

FAIR FINANCE COMPANY,

Debtor.

)
)
)
)
)
)

Case No. 10-50494

Chapter 7

Judge Jessica E. Price-Smith

ORDER GRANTING THE TRUSTEE’S MOTION TO APPROVE SALE OF 
PROPERTY FREE AND CLEAR OF ALL 
LIENS, CLAIMS, AND ENCUMBRANCES

This matter came before the Court on the Trustee’s Motion for to Approve Sale of Property 

Free and Clear of all Liens, Claims, and Encumbrances (the “Motion”) [D.I. __].1 The Court has 

considered the Motion and determined that the proposed sale pursuant to the guidelines discussed 

in the Motion constitutes a sound exercise of the Trustee’s business judgment, and the relief 

requested is in the best interests of the Debtor, the estate, its creditors, and other parties-in-interest. 

Upon the record herein, after due deliberation thereon, good and sufficient cause appearing 

1 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the 
Motion.

10-50494-jps    Doc 2549    FILED 03/18/19    ENTERED 03/18/19 16:24:48    Page 26 of 34



therefore; and good and sufficient notice of the Motion having been given under the particular 

circumstances and no other or further notice need be given; it is hereby:

FOUND THAT:

1. The value to be received by the Trustee through the proposed sale to AGPC, Inc. is the 

highest and best available and represents a fair value for the Property.

2. The Trustee has articulated sound business justification for the sale of the Property to 

AGPC, Inc. free and clear of all liens, claims, encumbrances, liabilities and interests, and it is a 

reasonable exercise of the Trustee’s business judgment to consummate the sale of the Property to 

AGPC, Inc. pursuant to the Motion.

3. The consummation of the Property sale by the Trustee is in the best interests of the Debtor, 

the estate, its creditors and all parties-in-interest.

4. The sale of the Property and the transfer thereof to AGPC, Inc. pursuant to this Order 

comply with all applicable provisions of Section 363 of the Bankruptcy Code.

5. The Trustee, AGPC, Inc., and their respective representatives, attorneys and advisors have

acted in good faith in all respects relating to the sale of the Property. The terms of the Property 

sale were negotiated and entered into in good faith and from arm’s length bargaining positions. 

AGPC, Inc. is entitled to the protections afforded under Section 363(m) of the Bankruptcy Code 

as transferee of the Property.

6. Notice of the Motion and of the relief requested therein was good and sufficient given the 

circumstances.

ORDERED, ADJUDGED, AND DECREED as follows:

1. The Motion is GRANTED in its entirety.
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2. The Trustee is authorized to sell the Property free and clear of all liens, claims and 

encumbrances to AGPC, Inc. in accordance with the terms of the Purchase Agreement.

3. The Trustee is authorized to take all actions necessary to effectuate the relief 

granted pursuant to this Order.

4. All of the Trustee’s interest in and to the Property shall be sold, conveyed, assigned 

and transferred to AGPC, Inc. free and clear of any and all liens, mortgages, pledges, security 

interests, restrictions, prior assignments, liabilities, obligations, encumbrances, charges, or claims 

of any and every kind, nature and description whatsoever, whether contingent or noncontingent, 

whether disputed or undisputed (collectively the “Property Liens”). For purposes of this Order, 

Property Liens shall also include, without limitation, claims arising out of pending litigation, those 

which arise or have arisen from the assessment of any taxes, including personal property taxes, the 

interest of any and all lien holders and claims of present and future tort and product liability 

claimants of any kind and nature whatsoever.

5. Any Property Liens on the Property shall attach to net sales proceeds, after payment 

of any cost of sale including, but not limited to, fees directly associated with the sale, pursuant to 

the Purchase Agreement.

6. All persons or entities holding any adverse claim shall be and hereby are enjoined, 

stayed and barred from pursuing or attempting to pursue or commencing any suits or proceedings, 

in law, in equity or otherwise to collect, recover or pursue any adverse claims against AGPC, Inc. 

or the Property.

7. The sale, conveyance, transfer and assignment of the Property to AGPC, Inc. 

pursuant to this Order shall be binding upon the Trustee, AGPC, Inc., the Debtor, all of the 
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Debtor’s creditors, all persons having or asserting a claim against or interest in the Debtor or the 

Property, and all parties to any actions or proceedings.

8. This Order shall be binding upon and inure to the benefit of any successors or 

assigns of the Trustee, the Debtor, and AGPC, Inc.

9. Notice of the Motion was adequate and sufficient under the circumstances.

10. This Court retains jurisdiction with respect to all matters arising from or related to 

the interpretation or implementation of this Order.

IT IS SO ORDERED.

# # #

Submitted by:

/s/ Kelly S. Burgan
Kelly S. Burgan (0073649)
Baker & Hostetler LLP
Key Tower
127 Public Square, Suite 2000
Cleveland, Ohio  44114
Telephone: 216.621.0200
Facsimile: 216.696.0740
abeachdell@bakerlaw.com

Counsel for the Trustee
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4822-8198-9515.1 

/s/ Kelly S. Burgan

Counsel for the Trustee 
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*KCC will serve this motion and notice of motion on all creditors.  A supplemental certificate of service will be filed.
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