
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

- - - - - - - - - - - - - - - - - - - - - - - - - - - -- - - - x

In re:

FILENE’S BASEMENT, LLC, et al.,1

Debtors.

:
:
:
:
:
:
:
:
:

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x

Chapter 11

Case No. 11-13511 (KJC)

Jointly Administered

Bid Deadline: August 13, 2012 at 12:00 p.m. (ET)
Auction Date: August 14, 2012 at 12:00 p.m. (ET)

Sale Objection Deadline: August 15, 2012 at 4:00 p.m. (ET)
Sale Hearing Date: August 16, 2012 at 1:00 p.m. (ET)

NOTICE OF PUBLIC AUCTION AND SALE HEARING REGARDING
CERTAIN REAL PROPERTY LOCATED IN MIAMI, FLORIDA

PLEASE TAKE NOTICE that the above-captioned debtors and debtors-
in-possession (collectively, the “Debtors”), filed on July 17, 2012 a motion [Docket No.
1676] (the “Motion”) 2 seeking an order of the Bankruptcy Court (I)(A) Approving
Bidding Procedures for Sale of Certain Real Property in Miami, Florida (the "Property"),
(B) Authorizing Seller to Enter Into Agreement in Connection Therewith Subject to
Higher and Better Proposals, (C) Approving Break-Up Fee in Connection Therewith, (D)
Approving Related Broker Fees of Cushman & Wakefield, Inc. and (E) Setting Auction
and Sale Hearing Dates; (II) Approving Sale of Property Free and Clear of Liens; and
(III) Granting Related Relief. The Property is a parcel of real property located at 4601
NW 77th Avenue, Miami, Florida (also known as 4615 NW 77th Avenue, Miami, Florida)
consisting of approximately 3.64 acres and 53,000 sq. ft. of building space.

PLEASE TAKE FURTHER NOTICE that Nestor Plana and/or Assigns
has been approved by the Bankruptcy Court as the stalking horse bidder (the “Stalking
Horse Bidder”) to purchase the Property free and clear of all liens, claims, encumbrances
and other interests, subject to the submission of higher or better offers in an auction
process (the “Auction”).

PLEASE TAKE FURTHER NOTICE that, on July 31, 2012, the
Bankruptcy Court entered an order [Docket No. 1739] (the “Bidding Procedures Order”)
approving the bidding procedures (the “Bidding Procedures”), which set the key dates
and times related to the Sale of the Property. The Bidding Procedures Order is attached
hereto as Exhibit 1. The Bidding Procedures are appended as Exhibit A to the Bidding

1
The Debtors and the last four digits of their respective taxpayer identification numbers are as follows:

Filene’s Basement, LLC (8277), Syms Corp. (5228), Syms Clothing, Inc. (3869), and Syms Advertising
Inc. (5234). The Debtors’ address is One Syms Way, Secaucus, New Jersey 07094.

2
All capitalized terms used, but not defined herein, shall have the meaning ascribed to such terms in the

Motion.
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Procedures Order. The Purchase and Sale Agreement ("PSA") between the Seller and the
Stalking Horse Bidder is appended as Exhibit B to the Bidding Procedures Order.3 All
interested bidders should carefully review the Bidding Procedures. The summary of
the Bidding Procedures contained in this Notice is provided for convenience only. To the
extent that there are any inconsistencies between the Bidding Procedures and the
summary description in this Notice, the terms of the Bidding Procedures shall control.

PLEASE TAKE FURTHER NOTICE that the deadline by which all
“Qualified Bids” (as defined in the Bidding Procedures) must be actually received by the
parties specified in the Bidding Procedures is August 13, 2012 at 12:00 p.m. prevailing
Eastern Time.

PLEASE TAKE FURTHER NOTICE that, if the Debtors receive one or
more qualified competing bids that satisfy the requirements and time frame specified by
the Bidding Procedures, then the Debtors will conduct the Auction to determine the
highest or otherwise best bid for the Property on August 14, 2012 at 12:00 p.m.
prevailing Eastern Time at the offices of Skadden, Arps, Slate, Meagher & Flom LLP,
One Rodney Square, Wilmington, Delaware, 19801, or at any such other location as the
Debtors may hereafter designate.

PLEASE TAKE FURTHER NOTICE that within one (1) business day
after the closing of the Auction, the Debtors shall file with the Bankruptcy Court and
serve upon all Qualified Bidders and entities that have requested notice in the Bankruptcy
Cases a notice identifying the Successful Bidder, which notice shall also be posted on the
website of the Debtors' noticing and claims agent at http://www.kccllc.net/filenes. The
proposed form of Sale Approval Order with respect to the Sale of the Property is attached
hereto as Exhibit 2.

PLEASE TAKE FURTHER NOTICE that the Debtors will seek
approval of the Sale before the Honorable Judge Kevin J. Carey, United States
Bankruptcy Judge for the Bankruptcy Court for the District of Delaware, at 824 North
Market Street, 5th Floor, Courtroom #5, Wilmington, Delaware 19801, on August 16,
2012 at 1:00 p.m. prevailing Eastern Time.

PLEASE TAKE FURTHER NOTICE that objections to the Motion and
Sale, if any, must: (i) be in writing; (ii) conform to the applicable provisions of the
Bankruptcy Rules and the Local Rules for the United States Bankruptcy Court for the
District of Delaware; (iii) state with particularity the legal and factual basis for the
objection and the specific grounds therefor; and (iv) be filed with the Court and served so
actually received no later than August 15, 2012 at 4:00 p.m. prevailing Eastern Time
by the following parties: (a) counsel for the Debtors, (i) Skadden, Arps, Slate, Meagher
& Flom, LLP One Rodney Square, Wilmington, Delaware 19899, Attn: Mark Chehi,
Esq., Email: mark.chehi@skadden.com, Fax: (302) 651-3001, (ii) Skadden, Arps, Slate,
Meagher & Flom, LLP Four Times Square, New York, New York 10036, Attn: Mark

3 A native or editable version of the PSA will be provided upon request made to the
undersigned counsel, Jason M. Liberi, at (302) 651-3023 or Jason.Liberi@skadden.com.



McDermott, Esq. Email: mark.mcdermott@skadden.com, Fax: (917) 777-2290; (b) the
Debtors' Real Estate Broker, Cushman and Wakefield, Inc., 1290 Avenue of the
Americas, New York, NY 10104, Attn: David Rosenbloom, Email:
david.rosenbloom@cushwake.com, Fax (212) 805-1548; (c) the advisors to the official
committees appointed in these cases (together, the "Committees"), (i) Hahn & Hessen,
LLP, 488 Madison Avenue, New York, New York 10022, Attn: Mark T. Power, Esq.
Email: mpower@hahnhessen.com, Fax: (212) 478-7400, (ii) Hahn & Hessen, LLP, 488
Madison Avenue, New York, New York 10022, Attn: Janine M. Cerbone, Esq. Email:
jcerbone@hahnhessen.com, Fax: (212) 478-7400 (iii) Munger, Tolles & Olson, 355
South Grand Avenue, 35th Floor, Los Angeles, CA 90071 Attn: Thomas B. Walper, Esq.
Email: Thomas.walper@mto.com, Fax: (213) 683-5193 and (iv) Morris, Nichols, Arsht
& Tunnel LLP, 1201 North Market Street, P.O. Box 1347, Wilmington, DE 19899-1347,
Attn: Robert J. Dehney, Esq. Email: rdehney@mnat.com, Fax: (302) 425-4673; (d) the
Office of the United States Trustee, 844 King Street, Wilmington, Delaware 19801 Attn:
David Klauder, Esq. Email: david.klauder@usdoj.gov, Fax: (302) 573-6497; and (e)
counsel to the Stalking Horse Bidder, (i) GrayRobinson, P.A., 1221 Brickell Avenue,
Suite 1600, Miami, Florida 33131 Attn: Steven J. Solomon, Esq., Email:
Steven.Solomon@gray-robinson.com, Fax: (305) 416-6887, and (ii) Abadin Cook, 9155
South Dadeland Boulevard, Dadeland Centre, Suite 1208, Miami, Florida 33156 Attn:
Mercedes Sellek, Esq., Email: msellek@abadincook.com, Fax: (305) 397-1521.

CONSEQUENCES OF FAILING TO TIMELY FILE
AND SERVE AN OBJECTION

ANY PARTY OR ENTITY WHO FAILS TO TIMELY FILE AND SERVE AN
OBJECTION TO THE SALE ON OR BEFORE THE OBJECTION DEADLINE
IN ACCORDANCE WITH THE BIDDING PROCEDURES ORDER SHALL BE
FOREVER BARRED FROM ASSERTING ANY OBJECTION TO THE SALE,
INCLUDING WITH RESPECT TO THE TRANSFER OF THE PROPERTY
FREE AND CLEAR OF LIENS, CLAIMS, ENCUMBRANCES AND OTHER
INTERESTS AFFECTED THEREUNDER.

Dated: Wilmington, Delaware
August 1, 2012

/s/ Jason M. Liberi
Mark S. Chehi (I.D. No. 2855)
Jason M. Liberi (I.D. No. 4425)
Skadden, Arps, Slate, Meagher & Flom LLP
One Rodney Square
P.O. Box 636
Wilmington, Delaware 19899-0636
(302) 651-3000



- and –

Jay M. Goffman
Mark A. McDermott
Skadden, Arps, Slate, Meagher & Flom LLP
Four Times Square
New York, New York 10036-6522
(212) 735-3000

Counsel for Debtors and Debtors in Possession
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Exhibit 2 to Notice

(Form of Sale Approval Order)



IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

In re:

FILENE'S BASEMENT, LLC, et al.,

Debtors.1

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

x
:
:
:
:
:
:
:
x

Chapter 11

Case No. 11-13511 (KJC)

Jointly Administered

ORDER UNDER BANKRUPTCY CODE SECTIONS 105 AND 363 AND BANKRUPTCY
RULES 2002 AND 6004 APPROVING SALE OF CERTAIN REAL PROPERTY LO-

CATED IN MIAMI, FLORIDA FREE AND CLEAR OF LIENS AND INTERESTS

Upon the motion (the “Motion”)2 of Syms Corp. ("Syms" or the "Seller") and its

associated debtors and debtors in possession in the above-captioned cases (collectively, the

"Debtors") for entry of orders under Bankruptcy Code sections 105, 328, 363 and 503, Bank-

ruptcy Rules 2002, 6004 and 9006, and Local Rules 2002-1, 6004-1 and 9006-1 (I)(A) approving

bidding procedures for the sale of certain real property of the Seller located at 4601 NW 77th

Avenue in Miami, Florida (the "Property"), (B) authorizing the Seller to enter into the Purchase

and Sale Agreement (as amended, the “Agreement”), a copy of which is attached hereto as Ex-

hibit 1, dated as of ____________, 2012 by and between the Seller and _______________ (the

“Purchaser”), subject to higher and better proposals, (C) approving a break-up fee in connection

therewith, (D) approving the related broker fees of Cushman & Wakefield, Inc. and (E) setting

the auction and sale hearing dates; (II) approving the final sale of the Property free and clear of

liens; and (III) granting related relief; and the Court having entered its Order (I) Approving Bid-

1 The Debtors and the last four digits of their respective taxpayer identification numbers are as follows: Filene's
Basement, LLC (8277), Syms Corp. (5228), Syms Clothing, Inc. (3869), and Syms Advertising Inc. (5234).
The Debtors' address is One Syms Way, Secaucus, New Jersey 07094.

2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to such terms in the Motion.



2

ding Procedures, (II) Authorizing Seller to Enter Into Agreement, (III) Approving Break-Up Fee,

(IV) Approving Related Broker Fees, and (IV) Setting Auction And Sale Hearing Dates, dated

_____________, 2012 (the “Bidding Procedures Order”) [Docket No. ____]; and the Sale Hear-

ing having been held on August _____, 2012, at which time all interested parties were offered an

opportunity to be heard with respect to the Motion; and the Court having reviewed the Motion;

and the Court having determined that the relief requested in the Motion is in the best interests of

the Seller, its estate, its creditors and other parties in interest; and it appearing that proper and

adequate notice of the Motion has been given and that no other or further notice is necessary; and

upon the record herein; and after due deliberation thereon; and good and sufficient cause appear-

ing therefor, it is hereby

FOUND AND DETERMINED THAT:2

A. The Court has jurisdiction to hear and determine the Motion and to grant

the relief requested in the Motion pursuant to 28 U.S.C. §§ 157(b)(1) and 1334(b).

B. Venue of these cases and the Motion in this district is proper under 28

U.S.C. §§ 1408 and 1409. This is a core proceeding within the meaning of 28 U.S.C. §

157(b)(2).

C. The statutory and legal predicates for the relief requested in the Motion are

Bankruptcy Code sections 105 and 363 and Bankruptcy Rules 2002 and 6004.

D. As evidenced by the affidavits of service previously filed with the Court,

and based on the representations of counsel at the Sale Hearing, (i) proper, timely, adequate, and

sufficient notice of the Motion, the Sale Hearing, the Sale, the Bid Deadline, and the Auction as

approved herein has been provided in accordance with Bankruptcy Code sections 102(l) and 363

2 Findings of fact shall be construed as conclusions of law and conclusions of law shall be construed as findings of
fact when appropriate. See Fed. R. Bankr. P. 7052.
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and Bankruptcy Rules 2002 and 6004, (ii) such notice was good, sufficient, and appropriate un-

der the circumstances, and (iii) no other or further notice of the Motion, the Sale Hearing, the

Sale, the Bid Deadline and the Auction is necessary or shall be required.

E. As demonstrated by (i) the testimony and other evidence proffered or ad-

duced at the Sale Hearing and (ii) the representations of counsel made on the record at the Sale

Hearing, the Seller has marketed the Property and conducted the sale process in compliance with

the Bidding Procedures Order.

F. The Seller has full power and authority to execute the Agreement and all

other applicable documents contemplated thereby. The transfer and conveyance of the Property

by the Seller have been duly and validly authorized by all necessary action of the Seller. The

Seller has all of the power and authority necessary to consummate the transactions contemplated

by the Agreement and has taken all action necessary to authorize and approve the Agreement and

to consummate the transactions contemplated thereby. No consents or approvals, other than

those expressly provided for in the Agreement, are required for the Seller to consummate such

transactions.

G. The Seller has demonstrated good, sufficient, and sound business purpose

and justification for the Sale because, among other things, the Seller and its advisors diligently

and in good faith analyzed all other available options in connection with the disposition of the

Property and determined that (a) the terms and conditions set forth in the Agreement, (b) the

transfer to the Purchaser of the Property pursuant thereto and (c) the Purchase Price agreed to as

reflected in the Agreement, are all fair and reasonable and together constitute the highest or oth-

erwise best value obtainable for the Property.
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H. A reasonable opportunity to object or be heard with respect to the Motion

and the relief requested therein has been afforded to all interested persons and entities, including

without limitation: (i) counsel to the Committees, (ii) any party who, in the past six (6) months,

expressed in writing to the Seller or C&W an interest in acquiring the Property and who the

Seller and its representatives reasonably and in good faith determine has the financial where-

withal to effectuate a transaction with respect to the Property (such parties, the "Interested Buy-

ers"), (iii) any party with a lien of record on, or other asserted interest in, the Property, (iv) the

U.S. Trustee and (v) all other parties who have filed a notice of appearance and request for ser-

vice of documents in these cases.

I. The Purchaser is not an “insider” of any of the Debtors as that term is de-

fined in 11 U.S.C. § 101(31).

J. This Sale Approval Order and the consummation of the contemplated

transaction are supported by good business reasons, and will serve the best interests of the Seller,

its estate, its creditors and its equity holders by maximizing the value to be obtained from the

Property.

K. As demonstrated by (i) the testimony and other evidence proffered or ad-

duced at the Sale Hearing and (ii) the representations of counsel made on the record at the Sale

Hearing, the Seller with the assistance of C&W engaged in an extensive marketing process with

respect to the Property. The Purchase Price represents fair market value for the Property.

L. The Agreement was negotiated, proposed, and entered into by the Seller

and the Purchaser without collusion, in good faith, and from arm’s-length bargaining positions.

Neither the Seller nor the Purchaser has engaged in any conduct that would cause or permit the

Sale to be avoidable under Bankruptcy Code section 363(n).
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M. The Purchaser is a good faith purchaser under Bankruptcy Code section

363(m) and, as such, is entitled to all of the protections afforded thereby. The Purchaser will be

acting in good faith within the meaning of Bankruptcy Code section 363(m) in closing the trans-

actions contemplated by the Agreement at all times after the entry of this Sale Approval Order.

N. The consideration provided by the Purchaser for the Property pursuant to

the Agreement (i) is fair and reasonable, (ii) is the highest or otherwise best offer for the Prop-

erty, (iii) will provide a greater recovery for the Seller’s stakeholders than would be provided by

any other practical available alternative and (iv) constitutes reasonably equivalent value and fair

consideration under the Bankruptcy Code and under the laws of the United States, any state, ter-

ritory, or possession thereof, or the District of Columbia.

O. The Sale must be approved and consummated promptly to obtain the value

provided under the terms of the Agreement.

P. The transfer of the Property to the Purchaser is a legal, valid, and effective

transfer of the Property, and shall vest the Purchaser with all right, title, and interest of the Seller

to the Property. The Property would be sold free and clear of any claim (including successor li-

ability claims), lien (including tax liens and any statutory or common law liens, possessory or

otherwise), interest, charge, pledge, security interest, conditional sale agreement or other title

retention agreement, lease, mortgage, security interest, option or other encumbrance (including

the filing of, or agreement to give, any financing statement under the Uniform Commercial Code

of any jurisdiction) and any monetary amounts which are secured by any lien (collectively, the

“Liens”), except for (i) liens for real property taxes that are not yet due and payable, (ii) zoning

ordinances, building codes and other land use laws and applicable governmental regulations, and

(iii) all covenants, agreements, conditions, easements, restrictions and rights of record (exclud-
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ing, however, mortgages, deeds of trust, mechanics liens, tax liens, judgment liens, any other

liens securing monetary amounts, leases, licenses, any other similar agreements conveying pos-

sessory rights (other than easements and similar rights), purchase option rights, rights of first re-

fusal and any other similar rights of purchase) (collectively, the “Permitted Encumbrances”).

Q. If the Sale of the Property by the Seller were not free and clear of any

Liens, except for the Permitted Encumbrances, as set forth in the Agreement and this Sale Ap-

proval Order, or if the Purchaser would, or in the future could, be liable for any of the Liens, the

Purchaser would not have entered into the Agreement and would not consummate the Sale con-

templated by the Agreement, thus adversely affecting the Seller, its estate, and its stakeholders.

R. The Seller may sell its interest in the Property free and clear of all Liens

(except the Permitted Encumbrances) because, in each case, one or more of the standards set

forth in Bankruptcy Code sections 363(f)(1)-(5) has been satisfied. All holders of Liens who did

not object or withdrew their objections to the Sale are deemed to have consented to the Sale pur-

suant to 11 U.S.C. § 363(f)(2) and all holders of Liens are adequately protected by having their

Liens, if any, attach to the cash proceeds of the Sale ultimately attributable to the property

against or in which they claim an interest with the same priority, validity, force, and effect as

they attached to such property immediately before the closing of the Sale.

S. Approval of the Agreement and consummation of the Sale of the Property

at this time are in the best interests of the Seller, its estate, its stakeholders and other parties in

interest; and it is therefore
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ORDERED, ADJUDGED AND DECREED THAT:

1. The Motion is GRANTED. Any and all objections to the Motion not

waived, withdrawn, settled, adjourned or otherwise resolved herein are hereby overruled and de-

nied with prejudice.

A. Approval of the Agreement.

2. Pursuant to Bankruptcy Code sections 105 and 363(b), the Agreement and

all of the terms and conditions thereof are hereby approved.

3. Pursuant to Bankruptcy Code section 363(b), the Seller is authorized, but

not directed, to perform its obligations under the Agreement and comply with the terms thereof

and consummate the Sale in accordance with and subject to the terms and conditions of the

Agreement.

4. The Seller is authorized, but not directed, to execute and deliver, and em-

powered to perform under, consummate, and implement, the Agreement, together with all addi-

tional instruments and documents as may be reasonably necessary or desirable to implement the

Agreement, and to take all further actions as may be requested by the Purchaser for the purpose

of assigning, transferring, granting, conveying, and conferring to the Purchaser the Property as

contemplated by the Agreement.

5. This Sale Approval Order and the Agreement shall be binding in all re-

spects upon all stakeholders (whether known or unknown) of the Seller, all affiliates and subsidi-

aries of the Seller, and any subsequent trustees appointed in the Seller’s chapter 11 case or upon

a conversion to chapter 7 under the Bankruptcy Code. To the extent that any provision of this

Sale Approval Order is inconsistent with the terms of the Agreement, this Sale Approval Order

shall govern.
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6. The Agreement and any related agreements, documents, or other instru-

ments may be modified, amended, or supplemented by the parties thereto, in a writing signed by

such parties, and in accordance with the terms thereof, without further order of the Court; pro-

vided that any such modification, amendment, or supplement is disclosed to the Creditors’

Committee and the Equity Committee and does not have a material adverse effect on the Seller’s

estate, in the good faith business judgment of the Seller.

B. Sale and Transfer of the Property.

7. Pursuant to Bankruptcy Code sections 363(b) and 363(f), upon the con-

summation of the Agreement, the Seller’s right, title, and interest in the Property shall be trans-

ferred to the Purchaser free and clear of all Liens except the Permitted Encumbrances, with all

such Liens to attach to the cash proceeds of the Sale in the order of their priority, with the same

validity, force, and effect which they had as against the Property immediately before such trans-

fer, subject to any claims and defenses the Seller may possess with respect thereto.

8. If any person or entity which has filed financing statements, mortgages,

mechanic’s liens, lis pendens, or other documents or agreements evidencing Liens on or against

the Property shall not have delivered to the Seller prior to the Closing of the Sale, in proper form

for filing and executed by the appropriate parties, termination statements, instruments of satisfac-

tion, releases of all Liens that the person or entity has with respect to the Property, or otherwise,

then (a) the Seller is hereby authorized to execute and file such statements, instruments, releases,

and other documents on behalf of the person or entity with respect to the Property and (b) the

Purchaser is hereby authorized to file, register, or otherwise record a certified copy of this Sale

Approval Order, which, once filed, registered, or otherwise recorded, shall constitute conclusive
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evidence of the release of all Liens on or against the Property of any kind or nature whatsoever

except for the Permitted Encumbrances.

9. This Sale Approval Order (a) shall be effective as a determination that,

upon the Closing of the Sale, all Liens of any kind or nature whatsoever existing as to the Seller

or the Property prior to the Closing of the Sale, except for the Permitted Encumbrances, have

been unconditionally released, discharged, and terminated (other than any surviving obligations),

and that the conveyances described herein have been effected and (b) shall be binding upon and

shall govern the acts of all entities including, without limitation, all filing agents, filing officers,

title agents, title companies, recorders of mortgages, recorders of deeds, registrars of deeds, ad-

ministrative agencies, governmental departments, secretaries of state, federal, state, and local of-

ficials, and all other persons and entities who may be required by operation of law, the duties of

their office, or contract, to accept, file, register, or otherwise record or release any documents or

instruments, or who may be required to report or insure any title or state of title in or to any of

the Property.

10. All persons and entities, including, but not limited to, all debt security

holders, equity security holders, governmental, tax, and regulatory authorities, lenders, trade

stakeholders, and other stakeholders, holding Liens of any kind or nature whatsoever against or

in the Seller or the Property, except the Permitted Encumbrances (whether legal or equitable, se-

cured or unsecured, matured or unmatured, contingent or non-contingent, senior or subordinated)

arising under or out of, in connection with, or in any way relating to the Property prior to the

Closing of the Sale, or the transfer of the Property to the Purchaser, hereby are forever barred,

estopped, and permanently enjoined from asserting against the Purchaser, its successors or as-

signs, its property, or the Property, such persons’ or entities’ Liens. Nothing in this Sale Ap-
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proval Order or the Agreement releases or nullifies any liability to a governmental agency under

any environmental laws and regulations that any entity would be subject to as owner or operator

of any Property after the date of entry of this Sale Approval Order. Nothing in this Sale Ap-

proval Order or the Agreement bars, estops, or enjoins any governmental agency from asserting

or enforcing, outside the Court, any liability described in the preceding sentence. Notwithstand-

ing the above, nothing herein shall be construed to permit a governmental agency to obtain pen-

alties from the Purchaser for days of violation of environmental laws and regulations prior to

Closing.

C. Additional Provisions.

11. The consideration provided by the Purchaser for the Property under the

Agreement is hereby deemed to constitute reasonably equivalent value and fair consideration un-

der the Bankruptcy Code, the Uniform Fraudulent Conveyance Act, the Uniform Fraudulent

Transfer Act, and under the laws of the United States, and any state, territory, or possession

thereof, or the District of Columbia.

12. Upon the Closing of the Sale, this Sale Approval Order shall be construed

as and shall constitute for any and all purposes a full and complete general assignment, convey-

ance, and transfer of all the Property or a bill of sale transferring good and marketable title in the

Property to the Purchaser pursuant to the terms of the Agreement.

13. The transactions contemplated by the Agreement are undertaken by the

Seller and the Purchaser at arm’s-length, without collusion and in good faith, as that term is used

in section 363(m) of the Bankruptcy Code, and accordingly, the reversal or modification on ap-

peal of the authorization provided herein to consummate the sale of the Property shall not affect

the validity of the Sale to the Purchaser, unless such authorization is duly stayed pending such
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appeal. The Purchaser is a purchaser in good faith, within the meaning of section 363(m) of the

Bankruptcy Code, of the Property, and is, and shall be, entitled to all of the protections afforded

by such section and in accordance therewith.

14. The consideration provided by the Purchaser for the Property under the

Agreement is fair and reasonable and the Sale may not be avoided under section 363(n) of the

Bankruptcy Code.

15. The failure specifically to include or to reference any particular provision

of the Agreement in this Sale Approval Order shall not diminish or impair the effectiveness of

such provision, it being the intent of the Court that the Agreement be authorized and approved in

its entirety.

16. This Order shall be effective immediately upon entry, and any stay of or-

ders provided for in Bankruptcy Rule 6004(h) or any other provision of the Bankruptcy Code or

Bankruptcy Rules is expressly lifted.
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17. This Court retains exclusive jurisdiction to interpret, construe, enforce,

and implement the terms and provisions of this Sale Approval Order, the Agreement, all amend-

ments thereto, any waivers and consents thereunder, and of each of the agreements executed in

connection therewith in all respects, including, but not limited to, retaining jurisdiction to (a)

compel delivery of the Property to the Purchaser, (b) compel delivery of the purchase price or

performance of other obligations owed to the Seller pursuant to the Agreement, (c) resolve any

disputes arising under or related to the Agreement, (d) interpret, implement, and enforce the pro-

visions of this Sale Approval Order, and (e) protect the Purchaser against any Lien against the

Seller or the Property of any kind or nature whatsoever, except for Permitted Encumbrances,

which Liens, valid and timely perfected, shall attach to the proceeds of the Sale.

Dated: Wilmington, Delaware
August ____, 2012

Honorable Kevin J. Carey
UNITED STATES BANKRUPTCY JUDGE



EXHIBIT 1

(Agreement)


